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1 85 FR 65262 (October 15, 2020). 

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Parts 271 and 273 

[FNS–2019–0008] 

RIN 0584–AE68 

Employment and Training 
Opportunities in the Supplemental 
Nutrition Assistance Program; 
Approval of Information Collection 
Request 

AGENCY: Food and Nutrition Service, 
USDA. 
ACTION: Final rule; notification of 
approval of Information Collection 
Request (ICR). 

SUMMARY: The final rule entitled 
Employment and Training 
Opportunities in the Supplemental 
Nutrition Assistance Program was 
published on January 5, 2021. The 
Office of Management and Budget 
cleared the associated information 
collection requirements (ICR) on March 
16, 2021. This document announces 
approval of the ICR. 
DATES: The ICR associated with the final 
rule published in the Federal Register 
on January 5, 2021, at 86 FR 358, was 
approved by OMB on March 16, 2021, 
under OMB Control Number 0584–0653; 
Expiration Date: March 31, 2024. 
FOR FURTHER INFORMATION CONTACT: 
Moira Johnston, Director, Office of 
Employment and Training, 
Supplemental Nutrition Assistance 
Program, Food and Nutrition Service, 
USDA, 1320 Braddock Place, 
Alexandria, Virginia 22314, or 
ETORule@usda.gov. 
SUPPLEMENTARY INFORMATION: The final 
approved ICR for the final rule entitled 
Employment and Training 
Opportunities in the Supplemental 
Nutrition Assistance Program published 
on January 5, 2021 (RIN 0584–AE68) has 
five parts. One part required a revision 
to an existing information collection 

(SNAP Employment and Training 
Program activity Report; OMB Control 
Number: 0584–0594; Expiration Date: 
July 31, 2023) in order to add three new 
data elements to the FNS–583. The 
other four parts of the information 
collection are new and do not have 
existing burden collections. These new 
information collections pertain to 
providing all E&T participants with case 
management services, requiring State 
agencies to notify individuals with a 
provider determination, requiring State 
agencies to notify ABAWDs of the 
ABAWD work requirement, and to 
require State agencies to advise certain 
SNAP households of available 
employment and training services at the 
time of recertification. FNS sought a 
new OMB control number for the 
information collection associated with 
this rulemaking. These changes are 
required by changes made by section 
4005 of The Agriculture Improvement 
Act of 2018 (Pub. L. 115–334) (the Act) 
to the Supplemental Nutrition 
Assistance Program (SNAP) and are 
allowable under the authority granted to 
the Department to administer SNAP in 
section 4(c) of the Food and Nutrition 
Act of 2008. 

Cynthia Long, 
Acting Administrator, Food and Nutrition 
Service. 
[FR Doc. 2021–06154 Filed 4–8–21; 8:45 am] 

BILLING CODE 3410–30–P 

FEDERAL RESERVE SYSTEM 

Federal Open Market Committee 

12 CFR Part 271 

[Docket No. R–1665] 

RIN 7100 AF–51 

Rules Regarding Availability of 
Information 

AGENCY: Federal Open Market 
Committee (‘‘Committee’’), Federal 
Reserve System. 
ACTION: Final rule. 

SUMMARY: The Committee is issuing a 
final rule revising its Rules Regarding 
Availability of Information. The 
revisions clarify and update the 
Committee’s regulation implementing 
the Freedom of Information Act 
(‘‘FOIA’’). 

DATES: This final rule is effective on 
May 10, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Matthew Luecke, Deputy Secretary of 
the Committee, (202) 452–2576, Federal 
Open Market Committee, 20th Street 
and Constitution Avenue NW, 
Washington, DC 20551; Misty M. 
Kheterpal, Senior Counsel, (202) 452– 
2597, or Eric Stitely, Senior Attorney, 
(202) 872–4944; Board of Governors of 
the Federal Reserve System, 20th Street 
and Constitution Avenue NW, 
Washington, DC 20551. 
SUPPLEMENTARY INFORMATION: 

I. Background 
On October 15, 2020, the Committee 

published a notice of proposed 
rulemaking 1 (‘‘proposal’’) in the Federal 
Register revising its Rules Regarding 
Availability of Information (the 
‘‘Committee’s Rules’’) found at 12 CFR 
part 271, with a 60-day public comment 
period ending on December 14, 2020. 
The Committee’s Rules set forth the 
procedures for requesting access to 
documents that are records of the 
Committee under the FOIA. 

II. Comments Received 
The Committee received 51 comment 

letters on its proposal to revise the 
Committee’s Rules, with the vast 
majority of the comments having been 
submitted by individuals. Of these, 
several comment letters were about the 
proposal and suggested further 
clarifications and revisions to particular 
provisions. The Committee made a few 
changes to address these comments, 
which are discussed below. The 
remaining comments were not related to 
the Committee’s Rules and focused 
instead on general concerns ranging 
from monetary policy to the Federal 
Reserve’s creation of emergency lending 
facilities. As these commenters did not 
comment substantively on the 
Committee’s Rules or reference any 
particular provision of the Committee’s 
Rules, the Committee did not make any 
changes based on those comments. 

Section-by-Section Analysis of 
Comments 

SUBPART A—General 
While the Committee did not receive 

any comments directly on proposed 
§ 271.1, which sets forth the authority, 
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2 https://obamawhitehouse.archives.gov/the- 
press-office/freedom-information-act. 

3 https://www.federalreserve.gov/monetarypolicy/ 
files/FOMC_LongerRunGoals.pdf. This statement 
was reaffirmed by the Committee on January 26, 
2021. 

4 https://www.federalreserve.gov/foia/files/ 
2020fomcchieffoiaofficerreport.pdf. 

5 https://obamawhitehouse.archives.gov/the- 
press-office/freedom-information-act. 

6 5 U.S.C. 552 (a)(6)(E)(v)(II). 
7 Landmark Legal Found. v. EPA, 910 F. Supp. 2d 

270, 275 (D.D.C. 2012) (quoting H. R. Rep. No. 104– 
795, at 26 (emphasis added)). 

8 ‘‘Professional’’ definition, Black’s Law 
Dictionary (11th ed. 2019) available at Westlaw. 

9 U.S. Department of Justice, Office of Information 
Policy, Template for Agency FOIA Regulations, 
https://www.justice.gov/oip/template-agency-foia- 
regulations (last updated Feb. 22, 2017). 

purpose, and scope of the Committee’s 
Rules, one commenter suggested that 
the Committee establish a commitment 
to transparency in its guidance or 
policies consistent with President 
Obama’s 2009 FOIA memorandum (the 
‘‘Obama FOIA memorandum’’). The 
Obama FOIA memorandum directed the 
Attorney General to provide guidance to 
agencies ‘‘reaffirming the commitment 
to accountability and transparency.’’ 2 
The Committee believes that its 
guidance and policies have established 
this commitment to transparency, and it 
specifically notes that its ‘‘Statement on 
Longer-Run Goals and Monetary Policy 
Strategy’’ includes a commitment to 
fulfilling its statutory mandate from 
Congress by ‘‘explain[ing] its monetary 
policy decisions to the public as clearly 
as possible.’’ Such clarity ‘‘enhances 
transparency and accountability, which 
[is] essential in a democratic society.’’ 3 
The FOMC Chief FOIA Officer report 
also emphasizes the Committee’s 
commitment to transparency by noting 
the Committee ‘‘continues to implement 
its FOIA program with a presumption of 
openness, a spirit of cooperation, and an 
approach that utilizes technology to 
support effective systems that enable 
proactive disclosures and timely 
responses to FOIA requests.’’ 4 

Finally, the Obama FOIA 
memorandum reminds agencies to act 
‘‘in a spirit of cooperation, recognizing 
that such agencies are servants of the 
public.’’ 5 To further reinforce the 
Committee’s commitment to public 
service, the Committee is modifying 
§ 271.1(a) to note that the Committee’s 
Rules establish mechanisms to carry out 
the Committee’s responsibilities relating 
to the disclosure, production, or 
withholding of information ‘‘to facilitate 
the Committee’s interactions with the 
public.’’ 

The Committee did not receive any 
other comments on §§ 271.1, 271.2, 
271.3, and 271.4, and the final rule 
adopts the remainder of Subpart A as 
proposed with the exception of one 
minor edit to the definition of 
‘‘Committee’’ (§ 271.2(b)) to replace the 
word ‘‘Chairman’’ with its gender- 
neutral equivalent of ‘‘Chair.’’ 

SUBPART B—Published Information 
and Records Available to Public; 
Procedures for Requests 

§ 271.10 Published information. 
The Committee did not receive any 

comments on § 271.10, and the final 
rule adopts the section as proposed. 
§ 271.11 Records available to the 
public upon request. 

The Committee received one 
comment on § 271.11(c)(1), which 
provides ‘‘the Committee will consider 
the request to be perfected on the date 
the secretary of the Committee receives 
a request that contains all of the 
information required by paragraphs 
(b)(1)–(3) of this section.’’ The 
commenter voiced concern that the 
provision could be used as a way for the 
Committee to delay its FOIA obligations 
and suggested that the language be 
changed so that the time period for 
processing a FOIA request begins when 
the Committee receives a ‘‘substantially 
complete request with all necessary 
information to allow the Federal 
Reserve to locate the requested 
documents.’’ The Committee considered 
the comment and did not make any 
changes because the section is 
consistent with the statutory 
requirements set forth in the FOIA. 

Specifically, the FOIA provides that, 
in accordance with 5 U.S.C. 552 
(a)(6)(A)(i), each agency shall make a 
determination within 20 days on 
whether it will comply with the request. 
This 20-day requirement, however, does 
not begin until the agency receives a 
request that satisfies the statutory 
requirements set forth in 5 U.S.C. 552 
(a)(3)(A), which mandates that the 
request ‘‘(i) reasonably describes such 
records and (ii) is made in accordance 
with published rules stating the time, 
place, fees (if any), and procedures to be 
followed.’’ Accordingly, the Committee 
finds that the information required 
under § 271.11(b)(1)–(3) (contact 
information, a reasonably described 
request, and an agreement to pay 
applicable fees) to perfect the request 
under § 271.11(c)(1), and thereby begin 
the 20-day agency response 
requirement, is appropriate as it is 
consistent with the statutory 
requirements set forth in the FOIA (5 
U.S.C. 552 (a)(3)(A)). Therefore, the 
Committee finds that no change is 
warranted. 

The Committee did not receive any 
other comments on § 271.11, and the 
final rule adopts the section as 
proposed. 
§ 271.12 Processing requests. 

The Committee received one 
comment on § 271.12(c)(2), which 

states, in relevant part, ‘‘a requester who 
is not a full-time member of the news 
media must establish that the requester 
is a person whose primary professional 
activity or occupation is information 
dissemination, though it need not be the 
requester’s sole occupation.’’ The 
commenter observed that the word 
‘‘professional’’ is not found in the FOIA 
statutory language and that its inclusion 
therefore denies expedited processing to 
those requesters such as citizen- 
advocates who are not engaged in a 
professional activity or occupation of 
disseminating information. The 
Committee declined to make any 
changes, however, because both the 
legislative history of the FOIA and 
relevant case law support a narrowly 
construed definition of a ‘‘person 
primarily engaged in disseminating 
information.’’ 6 As the DC District noted, 
‘‘given Congressional and D.C. Circuit 
direction that the category be narrowly 
construed, this Court must be cautious 
in deeming non-media organizations as 
persons primarily engaged in 
information dissemination. As noted in 
the legislative history, the category 
should not include individuals who are 
engaged only incidentally in the 
dissemination of information.’’ 7 
Accordingly, the Committee notes that 
the inclusion of the word ‘‘professional’’ 
before ‘‘activity or occupation’’ is meant 
to ensure that the requester seeking 
expedited processing under this 
provision possesses the training and 
proficiency necessary to disseminate 
information as their main occupation or 
activity.8 Further, the language is 
verbatim from the DOJ’s Template for 
FOIA Agency Regulations (‘‘DOJ 
Template’’), which the DOJ established 
to provide agencies with sample 
language for regulation provisions, 
including requirements detailed in the 
FOIA statute and policy changes 
reflected from judicial decisions.9 
Therefore, the Committee believes 
retaining the word ‘‘professional’’ in 
§ 271.12(c)(2) is appropriate. 

The Committee did not receive any 
other comments on § 271.12, and the 
final rule adopts the section as 
proposed. 

§ 271.13 Responses to requests. 
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10 Section 271.15(a)(1) exempts from disclosure 
‘‘[a]ny information that is specifically authorized 
under criteria established by an Executive order to 
be kept secret in the interest of national defense or 
foreign policy and is in fact properly classified 
pursuant to the Executive order.’’ 

11 Section 271.15(a)(5) exempts from disclosure 
‘‘[i]nter- or intra-agency memorandums or letters 
that would not be available by law to a party other 
than an agency in litigation with the Committee, 
provided that the deliberative process privilege 
shall not apply to records that were created 25 years 
or more before the date on which the records were 
requested.’’ Section 271.15(a)(8) exempts from 
disclosure ‘‘[a]ny matter that is contained in or 
related to examination, operating, or condition 
reports prepared by, on behalf of, or for the use of 
an agency responsible for the regulation or 
supervision of financial institutions, including a 
state financial institution supervisory agency.’’ 

12 The term ‘‘may’’ is considered synonymous 
with the terms ‘‘shall’’ or ‘‘must’’ in a legislative 
context. See definition of ‘‘may,’’ Black’s Law 
Dictionary (11th ed. 2019) available at Westlaw. 

13 5 U.S.C. 605(b). 
14 See 13 CFR 121.201; 84 FR 34261 (July 18, 

2019). 

The Committee did not receive any 
comments on § 271.13, and the final 
rule adopts the section as proposed. 
§ 271.14 Appeals. 

The Committee did not receive any 
comments on § 271.14, and the final 
rule adopts the section as proposed, 
with one minor edit to account for an 
administrative change related to the 
process for submitting a FOIA appeal. 
The Committee modified paragraph 
(a)(1) to replace the email address for 
submitting FOIA appeals, FOMC-FOIA- 
Mailbox@frb.gov, with a hyperlink to 
the FOMC FOIA Appeals website: 
https://www.federalreserve.gov/foia/ 
fomc/appeals.htm. 
§ 271.15 Exemptions from disclosure. 

Section 271.15(a) incorporates the 
statutory exemptions from disclosure 
that are set forth in 5 U.S.C 552(b) of the 
FOIA. Despite the Committee only 
proposing minor, technical changes to 
this section, the Committee received 
several comments on the incorporated 
statutory language. These exemptions, 
which were created by Congress, allow 
agencies to withhold certain 
information protected from disclosure. 
Of note, several commenters expressed 
concern that § 271.15(a)(1), which 
incorporates exemption 1 of the FOIA (5 
U.S.C. 552 (b)(1)), would provide the 
basis for the Committee to withhold 
information pursuant to an unidentified 
Executive order.10 Commenters raised 
concerns that this exemption would be 
used to ‘‘circumnavigate the Rule of 
Law’’ or ‘‘defy subpoenas.’’ 

Similarly, the Committee received one 
comment each on the language set forth 
in §§ 271.15(a)(5), which incorporates 
exemption 5 of the FOIA, and (a)(8), 
which incorporates exemption 8 of the 
FOIA.11 These commenters voiced 
concerns on how the Committee would 
use these exemptions and asked that the 
exemptions be narrowly construed. The 
Committee determined that no changes 
are needed in response to these 
comments because the language set 

forth in §§ 271.15(a)(1), (a)(5), and (a)(8), 
incorporates the statutory language of 
the FOIA (5 U.S.C. 552(b)(1), (b)(5), and 
(b)(8)). Further, while subject to minor 
and technical changes, these 
exemptions have been included in the 
Committee’s Rules since 1967. 

The Committee did not receive any 
other comments on § 271.15, and the 
final rule adopts the section as 
proposed. 
§ 271.16 Fee schedules; waiver of fees. 

The Committee received three 
comments on § 271.16. One commenter 
noted that § 271.16(d) fails to define the 
fourth category of ‘‘all other requesters.’’ 
The Committee agrees that the provision 
should address ‘‘all other requesters’’ 
and thus has added language to 
§ 271.16(d) to include an ‘‘all other 
requesters’’ category for the purpose of 
assessing fees. 

The same commenter noted that 
§ 271.16(f) should clarify that only 
multiple requests for records on the 
same or similar subject matter(s) would 
be considered related for purposes of 
aggregation. After reviewing the statute 
and the DOJ Template, the Committee 
has added language to § 271.16(f) noting 
that multiple requests involving 
unrelated matters cannot be aggregated. 

The Committee also received a 
comment observing that the language in 
§ 271.16(h) stating ‘‘[i]f the Committee 
fails to comply with the FOIA’s time 
limits in which to respond to a request, 
the Committee may not charge search 
fees’’ softens the statutory language, 
which states that search fees shall not be 
charged (emphasis added). The 
Committee notes that this language is 
the same as the DOJ Template which 
uses ‘‘may’’ rather than ‘‘shall.’’ 12 In 
practice, there is no distinction as the 
Committee interprets the phrase ‘‘the 
Committee may not charge search fees’’ 
to mean that it will not charge search 
fees in the event it fails to comply with 
the FOIA’s statutory time limits. 
Therefore, the final rule retains the 
word ‘‘may’’ in § 271.16(h). 

Finally, the Committee received a 
comment on Table 1 to § 271.16—Fees. 
The commenter observed that the table 
‘‘does not clarify that duplication fees 
should not be charged for provision of 
digital records such as a pdf file, unless 
scanning or duplication is actually 
required.’’ The Committee notes that 
Table 1 lists the charges for 
photocopying, as well as other types of 
duplication. For other types of 
duplication, Table 1 provides that 

charges will be limited to ‘‘direct costs’’ 
which are defined in § 271.16(b)(2). 
Accordingly, the Committee believes the 
provision sufficiently addresses 
duplication fees and therefore, changes 
to this provision are not necessary. The 
Committee did not receive any other 
comments on § 271.16, and the final 
rule adopts the remainder of the section 
as proposed. 

SUBPART C—Subpoenas, Orders 
Compelling Production, and Other 
Process 

The Committee did not receive any 
comments on Subpart C, and the final 
rule adopts the section as proposed. 

III. Administrative Law Matters 

Regulatory Flexibility Act 
In accordance with the Regulatory 

Flexibility Act (‘‘RFA’’), 5 U.S.C. 601 et 
seq., the Committee published an initial 
regulatory flexibility analysis with the 
proposal. The Committee did not 
receive any comments on its initial 
regulatory flexibility analysis. The RFA 
requires a Federal agency to prepare a 
final regulatory flexibility analysis 
unless the agency certifies that the rule 
will not, if promulgated, have a 
significant economic impact on a 
substantial number of small entities. 
Based on its analysis, and for the 
reasons stated below, the Committee 
certifies that the final rule will not have 
a significant economic impact on a 
substantial number of small entities.13 
Under regulations issued by the Small 
Business Administration, a small entity 
includes a bank, bank holding company, 
or savings and loan holding company 
with assets of $600 million or less and 
trust companies with annual receipts of 
$41.5 million or less.14 

As stated in the initial regulatory 
flexibility analysis, the requirements set 
forth in the Committee’s Rules with 
respect to requests for Committee 
records under the FOIA apply equally to 
all persons and to all entities regardless 
of their size. The Committee’s Rules, 
which in part introduces organizational 
changes to clarify the Committee’s FOIA 
regulation, do not impose material 
economic effects on FOIA requesters, 
including any FOIA requesters that 
would be small entities. Notably, 
consistent with the FOIA, the 
Committee’s fees for processing FOIA 
requests are limited to reasonable 
standard charges, and the processing 
fees have not been increased by the final 
rule. Further, the final rule imposes 
minimal reporting, recordkeeping, or 
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other compliance requirements. For 
these reasons, the Committee certifies 
that the final rule will not have a 
significant economic impact on a 
substantial number of small entities. 

List of Subjects in 12 CFR Part 271 
Federal Open Market Committee, 

Freedom of Information. 

Authority and Issuance 

■ For the reasons stated in the preamble, 
the Federal Open Market Committee 
revises 12 CFR part 271 to read as 
follows: 

PART 271—RULES REGARDING 
AVAILABILITY OF INFORMATION 

Subpart A—General 
Sec. 
271.1 Authority, purpose, and scope. 
271.2 Definitions. 
271.3 Certification of record; service of 

subpoenas or other process. 
271.4 Prohibition against disclosure. 

Subpart B—Published Information and 
Records Available to Public; Procedures for 
Requests 
271.10 Published information. 
271.11 Records available to the public upon 

request. 
271.12 Processing requests. 
271.13 Responses to requests. 
271.14 Appeals. 
271.15 Exemptions from disclosure. 
271.16 Fee schedules; waiver of fees. 

Subpart C—Subpoenas, Orders 
Compelling Production, and Other 
Process 

271.20 Subpoenas, orders compelling 
production, and other process. 

Authority: 5 U.S.C. 552; 12 U.S.C. 263. 

Subpart A—General 

§ 271.1 Authority, purpose, and scope. 
(a) Authority and purpose. This part 

establishes mechanisms for carrying out 
the Federal Open Market Committee’s 
(Committee) statutory responsibilities 
relating to the disclosure, production, or 
withholding of information to facilitate 
the Committee’s interactions with the 
public. In this regard, the Committee 
has determined that the Committee, or 
its delegees, may disclose exempt 
information of the Committee, in 
accordance with the procedures set 
forth in this part, whenever it is 
necessary or appropriate to do so in the 
exercise of any of the Committee’s 
authorities, including but not limited to 
authority granted to the Committee in 
the Freedom of Information Act, 5 
U.S.C. 552, and section 12A of the 
Federal Reserve Act, 12 U.S.C. 263. The 
Committee has determined that all such 
disclosures made in accordance with 

the rules and procedures specified in 
this part are authorized by law. This 
part also sets forth the categories of 
information made available to the 
public, the procedures for obtaining 
information and records, the procedures 
for limited release of exempt 
information, and the procedures for 
protecting confidential business 
information. 

(b) Scope. (1) Subpart A of this part 
contains general provisions and 
definitions of terms used in this part. 

(2) Subpart B of this part implements 
the Freedom of Information Act (FOIA) 
(5 U.S.C. 552). 

(3) Subpart C of this part sets forth the 
procedures with respect to subpoenas, 
orders compelling production, and other 
process. 

§ 271.2 Definitions. 
For purposes of this part: 
(a) Board means the Board of 

Governors of the Federal Reserve 
System established by the Federal 
Reserve Act of 1913 (38 Stat. 251). 

(b) Committee means the Chair of the 
Committee or the Chair’s designee. 

(c) Exempt information means 
information that is exempt from 
disclosure pursuant to § 271.15(a). 

(d) Federal Reserve Bank or Reserve 
Bank means one of the District Banks 
authorized by the Federal Reserve Act, 
12 U.S.C. 222, including any branch of 
any such bank. 

(e) Records of the Committee or 
Committee records include all 
information coming into the possession 
of the Committee or any member thereof 
or of any officer, employee, or agent of 
the Committee, the Board, or any 
Federal Reserve Bank, in the 
performance of duties for, or pursuant to 
the direction of, the Committee. These 
records include rules, statements, 
decisions, minutes, memoranda, letters, 
reports, transcripts, accounts, charts, 
and other written material. 

(f) Search means: 
(1) A reasonable search of such 

records of the Committee as seem likely 
in the particular circumstances to 
contain information of the kind 
requested. 

(2) As part of the Committee’s search 
for responsive records, the Committee is 
not obligated to conduct any research, 
create any document, or modify an 
electronic program or automated 
information system. 

(g) Working day means any day except 
Saturday, Sunday, or a legal Federal 
holiday. 

§ 271.3 Certification of record; service of 
subpoenas or other process. 

(a) Certification of record. The 
secretary of the Committee may certify 

the authenticity of any Committee 
record, or any copy of such record, for 
any purpose, and for or before any duly 
constituted Federal or state court, 
tribunal, or agency. 

(b) Service of subpoenas or other 
process. Subpoenas or other judicial or 
administrative process demanding 
access to any Committee records or 
making any claim against the Committee 
or against Committee members or staff 
in their official capacity shall be 
addressed to and served upon the 
Secretary of the Committee, Federal 
Open Market Committee, 20th Street & 
Constitution Avenue NW, Washington, 
DC 20551. The Committee does not 
accept service of process on behalf of 
any employee in respect of purely 
private legal disputes. 

§ 271.4 Prohibition against disclosure. 
Except as provided in this part or as 

otherwise authorized, no officer, 
employee, or agent of the Board or any 
Reserve Bank shall disclose or permit 
the disclosure of any exempt 
information of the Committee to any 
person other than Board or Reserve 
Bank officers, employees, or agents 
properly entitled to such information in 
the performance of duties for, or 
pursuant to the direction of, the 
Committee. 

Subpart B—Published Information and 
Records Available to Public; 
Procedures for Requests 

§ 271.10 Published information. 
(a) Federal Register. The Committee 

publishes, or incorporates by reference, 
in the Federal Register for the guidance 
of the public: 

(1) A description of its organization; 
(2) Statements of the general course 

and method by which its functions are 
channeled and determined, including 
the nature and requirements of 
procedures; 

(3) Rules of procedure; 
(4) Substantive rules, interpretations 

of general applicability, and statements 
of general policy formulated and 
adopted by the Committee; 

(5) Every amendment, revision, or 
repeal of the foregoing in paragraphs 
(a)(1) through (4) of this section; and 

(6) Other notices as required by law. 
(b) Publicly available information—(1) 

Electronic reading room. Information 
relating to the Committee, including its 
open market operations, is made 
publicly available on the websites of the 
Board and the Federal Reserve Banks, as 
well as in the Committee’s electronic 
reading room, https://
www.federalreserve.gov/foia/fomc/ 
readingrooms.htm#rr1. The Committee 
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also makes the following records 
available in its electronic reading room. 

(i) Final opinions, including 
concurring and dissenting opinions, as 
well as final orders and written 
agreements, made in the adjudication of 
cases. 

(ii) Statements of policy and 
interpretations adopted by the 
Committee that are not published in the 
Federal Register. 

(iii) Administrative staff manuals and 
instructions to staff that affect the 
public. 

(iv) Copies of all records, regardless of 
form or format— 

(A) That have been released to any 
person under § 271.11; and 

(B)(1) That because of the nature of 
their subject matter, the Committee has 
determined have become or are likely to 
become the subject of subsequent 
requests for substantially the same 
records; or 

(2) That have been requested three or 
more times. 

(v) A general index of the records 
referred to in paragraph (b)(1)(iv) of this 
section. 

(2) Inspection in electronic format at 
Reserve Banks. The Committee may 
determine that certain classes of 
publicly available filings shall be made 
available for inspection in electronic 
format only at the Reserve Bank where 
those records are filed. 

(3) Privacy protection. The Committee 
may delete identifying details from any 
public record to prevent a clearly 
unwarranted invasion of personal 
privacy. 

§ 271.11 Records available to the public 
upon request. 

(a) Procedures for requesting records. 
(1) Requesters are encouraged to submit 
requests electronically using the online 
request form located at 
www.federalreserve.gov/secure/forms/ 
FOMCForm.aspx. Alternatively, 
requests may be submitted in writing to 
the Secretary of the Committee, Federal 
Open Market Committee, 20th Street 
and Constitution Avenue NW, 
Washington, DC 20551; or sent by 
facsimile to the Secretary of the 
Committee, (202) 452–2921. Clearly 
mark the request FREEDOM OF 
INFORMATION ACT REQUEST. 

(2) A request may not be combined 
with any other request or FOIA appeal. 

(b) Contents of request. A request 
must include: 

(1) The requester’s name, address, 
daytime telephone number, and an 
email address if available. 

(2) A description of the records that 
enables the Committee to identify and 
produce the records with reasonable 

effort and without unduly burdening or 
significantly interfering with any of the 
Committee’s operations. Whenever 
possible, the request should include 
specific information about each record 
sought, such as the date, title or name, 
author, recipient, and subject matter of 
the record. 

(3) A statement agreeing to pay the 
applicable fees. If the information 
requested is not intended for a 
commercial use (as defined in 
§ 271.16(d)(1)) and the requester seeks a 
reduction or waiver of fees because he 
or she is either a representative of the 
news media, an educational institution, 
or a noncommercial scientific 
institution, the requester should include 
the information called for in 
§ 271.16(g)(2). 

(c) Perfected and defective requests. 
(1) The Committee will consider the 
request to be perfected on the date the 
secretary of the Committee receives a 
request that contains all of the 
information required by paragraphs 
(b)(1) through (3) of this section. 

(2) The Committee need not accept or 
process a request that does not 
reasonably describe the records 
requested or that does not otherwise 
comply with the requirements of this 
section. 

(3) The Committee may return a 
defective request, specifying the 
deficiency. The requester may submit a 
corrected request, which will be treated 
as a new request. 

§ 271.12 Processing requests. 

(a) Receipt of requests. Upon receipt 
of any request that satisfies the 
requirements set forth in § 271.11, the 
Committee shall assign the request to 
the appropriate processing schedule, 
pursuant to paragraph (b) of this section. 
The date of receipt for any request, 
including one that is addressed 
incorrectly or that is referred to the 
Committee by another agency or by a 
Federal Reserve Bank, is the date the 
secretary of the Committee actually 
receives the request. 

(b) Multitrack processing. (1) The 
Committee provides different levels of 
processing for categories of requests 
under this section. 

(i) Requests for records that are 
readily identifiable by the Committee 
and that have already been cleared for 
public release or can easily be cleared 
for public release may qualify for simple 
processing. 

(ii) All other requests shall be handled 
under normal processing procedures, 
unless expedited processing has been 
granted pursuant to paragraph (c) of this 
section. 

(2) The Committee will make the 
determination whether a request 
qualifies for simple processing. A 
requester may contact the Committee to 
learn whether a particular request has 
been assigned to simple processing. If 
the request has not qualified for simple 
processing, the requester may limit the 
scope of the request in order to qualify 
for simple processing by contacting the 
Committee in writing, by letter or email, 
or by telephone. 

(c) Expedited processing. (1) A request 
for expedited processing may be made 
at any time. A request for expedited 
processing must be clearly labeled 
‘‘Expedited Processing Requested.’’ The 
Committee will process requests and 
appeals on an expedited basis whenever 
it is determined that they involve: 

(i) Circumstances in which the lack of 
expedited processing could reasonably 
be expected to pose an imminent threat 
to the life or physical safety of an 
individual; or 

(ii) An urgency to inform the public 
about an actual or alleged Federal 
Government activity, if made by a 
person who is primarily engaged in 
disseminating information. 

(2) A requester who seeks expedited 
processing must submit a statement, 
certified to be true and correct, 
explaining in detail the basis for making 
the request for expedited processing. 
For example, under paragraph (c)(1)(ii) 
of this section, a requester who is not a 
full-time member of the news media 
must establish that the requester is a 
person whose primary professional 
activity or occupation is information 
dissemination, though it need not be the 
requester’s sole occupation. Such a 
requester also must establish a 
particular urgency to inform the public 
about the Government activity involved 
in the request—one that extends beyond 
the public’s right to know about Federal 
Government activity generally. The 
existence of numerous articles 
published on a given subject can be 
helpful in establishing the requirement 
that there be an ‘‘urgency to inform’’ the 
public on the topic. As a matter of 
administrative discretion, the 
Committee may waive the formal 
certification requirement. 

(3) Within 10 calendar days of receipt 
of a request for expedited processing, 
the Committee will notify the requester 
of its decision on the request. A denial 
of expedited processing may be 
appealed to the Committee in 
accordance with § 271.14. The 
Committee will respond to the appeal 
within 10 working days of receipt of the 
appeal. 

(d) Priority of responses. The 
Committee will normally process 
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requests in the order they are received 
in the separate processing tracks, except 
when expedited processing is granted in 
which case the request will be 
processed as soon as practicable. 

(e) Time limits. The time for response 
to requests shall be 20 working days 
from when a request is perfected. 
Exceptions to the 20-day time limit are 
only as follows: 

(1) In the case of expedited treatment 
under paragraph (c) of this section, the 
Committee shall give the expedited 
request priority over non-expedited 
requests and shall process the expedited 
request as soon as practicable. 

(2) Where the running of such time is 
suspended for a requester to address fee 
requirements pursuant to § 271.16(c)(1) 
or (2). 

(3) In unusual circumstances, as 
defined in 5 U.S.C. 552(a)(6)(B), the 
Committee may: 

(i) Extend the 20-day time limit for a 
period of time not to exceed 10 working 
days, where the Committee has 
provided written notice to the requester 
setting forth the reasons for the 
extension and the date on which a 
determination is expected to be 
dispatched; and 

(ii) Extend the 20-day time limit for a 
period of more than 10 working days 
where the Committee has provided the 
requester with an opportunity to modify 
the scope of the FOIA request so that it 
can be processed within that time frame 
or with an opportunity to arrange an 
alternative time frame for processing the 
original request or a modified request, 
and has notified the requester that the 
Committee’s FOIA Public Liaison is 
available to assist the requester for 
purposes of this paragraph (e)(3)(ii) and 
in the resolution of any disputes 
between the requester and the 
Committee, and of the requester’s right 
to seek dispute resolution services from 
the Office of Government Information 
Services. 

§ 271.13 Responses to requests. 
(a) When the Committee receives a 

perfected request, it will conduct a 
reasonable search of Committee records 
in its possession on the date the 
Committee’s search begins and will 
review any responsive information it 
locates. 

(b) If a request covers documents that 
were created by, obtained from, or 
classified by another agency, the 
Committee may refer the request for 
such documents to that agency for a 
response and inform the requester 
promptly of the referral. To the extent 
there is confidential supervisory 
information, as that term is defined by 
12 CFR 261.2(b), contained within 

Committee records, disclosure of such 
information will be handled in 
consultation with the Board. 

(c) In responding to a request, the 
Committee will withhold information 
under this section only if— 

(1) The Committee reasonably 
foresees that disclosure would harm an 
interest protected by an exemption 
described in § 271.15(a); or 

(2) Disclosure is prohibited by law. 
(d) The Committee will take 

reasonable steps necessary to segregate 
and release nonexempt information. 

(e) The Committee shall notify the 
requester of: 

(1) The Committee’s determination of 
the request; 

(2) The reasons for the determination; 
(3) An estimate of the amount of 

information withheld, if any. An 
estimate is not required if the amount of 
information is otherwise indicated by 
deletions marked on records that are 
disclosed in part or if providing an 
estimate would harm an interest 
protected by an applicable exemption; 

(4) The right of the requester to seek 
assistance from the Committee’s FOIA 
Public Liaison; and 

(5) When an adverse determination is 
made, the Committee will advise the 
requester in writing of that 
determination and will further advise 
the requester of: 

(i) The right of the requester to appeal 
any adverse determination within 90 
calendar days after the date of the 
determination, as specified in § 271.14; 

(ii) The right of the requester to seek 
dispute resolution services from the 
Committee’s FOIA Public Liaison or 
from the Office of Government 
Information Services; and 

(iii) The name and title or position of 
the person responsible for the adverse 
determination. 

(f) Adverse determinations, or denials 
of requests, include decisions that the 
requested record is exempt, in whole or 
in part; the request does not reasonably 
describe the records sought; the 
information requested is not a record 
subject to the FOIA; the requested 
record does not exist, cannot be located, 
or has been destroyed; or the requested 
record is not readily reproducible in the 
form or format sought by the requester. 
Adverse determinations also include 
denials involving fees or fee waiver 
matters or denials of requests for 
expedited treatment. 

(g) The Committee will normally send 
responsive, nonexempt documents to 
the requester by email but may use other 
means as arranged between the 
Committee and the requester or as 
determined by the Committee. The 
Committee will attempt to provide 

records in the format requested by the 
requester. 

§ 271.14 Appeals. 
(a) If the Committee makes an adverse 

determination as defined in § 271.13(f), 
the requester may file a written appeal 
with the Committee, as follows: 

(1) The appeal should prominently 
display the phrase FREEDOM OF 
INFORMATION ACT APPEAL on the 
first page, and can be submitted online 
at https://www.federalreserve.gov/foia/ 
fomc/appeals.htm or, if sent by mail, 
addressed to the Secretary of the 
Committee, Federal Open Market 
Committee, 20th Street and Constitution 
Avenue NW, Washington, DC 20551; or 
sent by facsimile to the Secretary of the 
Committee, (202) 452–2921. If the 
requester is appealing the denial of 
expedited treatment, the appeal should 
clearly be labeled ‘‘Appeal for 
Expedited Processing.’’ 

(2) A request for records under 
§ 271.11 may not be combined in the 
same letter with an appeal. 

(3) To be considered timely, an appeal 
must be postmarked, or in the case of 
electronic submissions, transmitted, 
within 90 calendar days after the date of 
the adverse determination. 

(b) Except as provided in 
§ 271.12(c)(3), the Committee shall make 
a determination regarding any appeal 
within 20 working days of actual receipt 
of the appeal by the Committee. If an 
adverse determination is upheld on 
appeal, in whole or in part, the 
determination letter shall notify the 
appealing party of the right to seek 
judicial review and of the availability of 
dispute resolution services from the 
Office of Government Information 
Services as a non-exclusive alternative 
to litigation. 

(c) The Committee may reconsider an 
adverse determination, including one on 
appeal, if intervening circumstances or 
additional facts not known at the time 
of the adverse determination come to 
the attention of the Committee. 

§ 271.15 Exemptions from disclosure. 
(a) Types of records exempt from 

disclosure. Pursuant to 5 U.S.C. 552(b), 
the following records of the Committee 
are exempt from disclosure under this 
part. 

(1) Any information that is 
specifically authorized under criteria 
established by an Executive order to be 
kept secret in the interest of national 
defense or foreign policy and is in fact 
properly classified pursuant to the 
Executive order. 

(2) Any information related solely to 
the internal personnel rules and 
practices of the Committee. 
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(3) Any information specifically 
exempted from disclosure by statute to 
the extent required by 5 U.S.C. 
552(b)(3). 

(4) Any matter that is a trade secret or 
that constitutes commercial or financial 
information obtained from a person and 
that is privileged or confidential. 

(5) Inter- or intra-agency 
memorandums or letters that would not 
be available by law to a party other than 
an agency in litigation with the 
Committee, provided that the 
deliberative process privilege shall not 
apply to records that were created 25 
years or more before the date on which 
the records were requested. 

(6) Any information contained in 
personnel and medical files and similar 
files the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

(7) Any records or information 
compiled for law enforcement purposes, 
to the extent permitted under 5 U.S.C. 
552(b)(7). 

(8) Any matter that is contained in or 
related to examination, operating, or 
condition reports prepared by, on behalf 
of, or for the use of an agency 
responsible for the regulation or 
supervision of financial institutions, 
including a state financial institution 
supervisory agency. 

(b) Release of exempt information. (1) 
Except where disclosure is expressly 
prohibited by statute, regulation, or 
order, the Committee may release 
records that are exempt from mandatory 
disclosure whenever the Committee 
determines that such disclosure would 
be in the public interest. 

(2) The fact that the Committee has 
determined to release particular exempt 
information does not waive the 
Committee’s ability to withhold similar 
exempt information in response to the 
same or a different request. 

(c) Delayed release. Except as 
required by law, publication in the 
Federal Register or availability to the 
public of certain information may be 
delayed if immediate disclosure would 
likely: 

(1) Interfere with accomplishing the 
objectives of the Committee in the 
discharge of its statutory functions; 

(2) Interfere with the orderly conduct 
of the foreign affairs of the United 
States; 

(3) Permit speculators or others to 
gain unfair profits or other unfair 
advantages by speculative trading in 
securities or otherwise; 

(4) Result in unnecessary or 
unwarranted disturbances in the 
securities markets; 

(5) Interfere with the orderly 
execution of the objectives or policies of 
other Government agencies; or 

(6) Impair the ability to negotiate any 
contract or otherwise harm the 
commercial or financial interest of the 
United States, the Committee, any 
Federal Reserve Bank, or any 
department or agency of the United 
States. 

§ 271.16 Fee schedules; waiver of fees. 
(a) Fee schedules. Consistent with the 

limitations set forth in 5 U.S.C. 
552(a)(4)(A)(viii), the fees applicable to 
a request for records pursuant to 
§ 271.11 are set forth in Table 1 to this 
section. These fees cover only the full 
allowable direct costs of search, 
duplication, and review. No fees will be 
charged where the average cost of 
collecting the fee (calculated at $5.00) 
exceeds the amount of the fee. 

(b) For purposes of computing fees. (1) 
Search time includes all time spent 
looking for material that is responsive to 
a request, including line-by-line 
identification of material within 
documents. Such activity is distinct 
from ‘‘review’’ of material to determine 
whether the material is exempt from 
disclosure. 

(2) Direct costs mean those 
expenditures that the Committee 
actually incurs in searching for, 
reviewing, and duplicating records in 
response to a request made under 
§ 271.11, as shown in table 1 to this 
section. 

(3) Duplication refers to the process of 
making a copy, in any format, of a 
document. 

(4) Review refers to the process of 
examining documents that have been 
located as being potentially responsive 
to a request for records to determine 
whether any portion of a document is 
exempt from disclosure. It includes 
doing all that is necessary to prepare the 
documents for release, including the 
redaction of exempt information. It does 
not include time spent resolving general 
legal or policy issues regarding the 
application of exemptions. 

(c) Payment procedures. The 
Committee may assume that a person 
requesting records pursuant to § 271.11 
will pay the applicable fees, unless the 
request includes a limitation on fees to 
be paid or seeks a waiver or reduction 
of fees pursuant to paragraph (g) of this 
section. 

(1) Advance notification of fees. If the 
estimated charges are likely to exceed 
the amount authorized by the requester, 
the secretary of the Committee shall 
notify the requester of the estimated 
amount. Upon receipt of such notice, 
the requester may confer with the 

secretary of the Committee to 
reformulate the request to lower the 
costs or may authorize a higher amount. 
The time period for responding to 
requests under § 271.12(e) and the 
processing of the request will be 
suspended until the requester agrees in 
writing to pay the applicable fees. 

(2) Advance payment. The Committee 
may require advance payment of any fee 
estimated to exceed $250. The 
Committee may also require full 
payment in advance where a requester 
has previously failed to pay a fee in a 
timely fashion. The time period for 
responding to a request under 
§ 271.12(e), and the processing of the 
request shall be suspended until the 
Committee receives the required 
payment. 

(3) Late charges. The Committee may 
assess interest charges when fee 
payment is not made within 30 days of 
the date on which the billing was sent. 
Interest is at the rate prescribed in 31 
U.S.C. 3717 and accrues from the date 
of the billing. 

(d) Categories of uses. The fees 
assessed depend upon the intended use 
for the records requested. In 
determining which category is 
appropriate, the Committee will look to 
the intended use set forth in the request 
for records. Where a requester’s 
description of the use is insufficient to 
make a determination, the Committee 
may seek additional clarification before 
categorizing the request. 

(1) A commercial use requester is one 
who requests records for a use or 
purpose that furthers the commercial, 
trade, or profit interests of the requester 
or the person on whose behalf the 
request is made, which can include 
furthering those interests through 
litigation. 

(2) Representative of the news media 
is any person or entity that gathers 
information of potential interest to a 
segment of the public, uses its editorial 
skills to turn the raw materials into a 
distinct work, and distributes that work 
to an audience, including organizations 
that disseminate solely on the internet. 
The term ‘‘news’’ means information 
that is about current events or that 
would be of current interest to the 
public. A non-affiliated journalist who 
demonstrates a solid basis for expecting 
publication through a news media 
entity, such as a publishing contract or 
past publication record, will be 
considered as a representative of the 
news media. 

(3) Educational institution is any 
school that operates a program of 
scholarly research. A requester in this 
fee category must show that the request 
is made in connection with his or her 
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role at the educational institution. The 
Committee may seek verification from 
the requester that the request is in 
furtherance of scholarly research. 

(4) Noncommercial scientific 
institution is an institution that is not 
operated on a ‘‘commercial’’ basis, as 
defined in paragraph (d)(1) of this 
section, and that is operated solely for 
the purpose of conducting scientific 
research the results of which are not 
intended to promote any particular 
product or industry. A requester in this 
category must show that the request is 
authorized by and is made under the 
auspices of a qualifying institution and 
that the records are sought to further 
scientific research and are not for a 
commercial use. 

(5) All other requesters refers to those 
requesters who do not fall within any of 
the categories described in paragraphs 
(d)(1) through (4) of this section. 

(6) Please refer to table 1 to this 
section to determine what fees apply for 
different categories of users. 

(e) Nonproductive search. Fees for 
search and review may be charged even 
if no responsive documents are located 
or if the request is denied. 

(f) Aggregated requests. A requester 
may not file multiple requests at the 
same time, solely in order to avoid 
payment of fees. If the Committee 
reasonably believes that a requester is 
separating a single request into a series 
of requests for the purpose of evading 
the assessment of fees, the Committee 
may aggregate any such requests and 
charge accordingly. It is considered 
reasonable for the Committee to 
presume that multiple requests of this 
type made within a 30-day period have 
been made to avoid fees. Multiple 
requests involving unrelated matters 
cannot be aggregated. 

(g) Waiver or reduction of fees. A 
request for a waiver or reduction of the 
fees, and the justification for the waiver, 
shall be included with the request for 
records to which it pertains. If a waiver 
is requested and the requester has not 
indicated in writing an agreement to pay 
the applicable fees if the waiver request 
is denied, the time for response to the 
request for documents, as set forth in 
§ 271.12(e), shall not begin until either 
a waiver has been granted or, if the 
waiver is denied, until the requester has 
agreed to pay the applicable fees. 

(1) The Committee shall grant a 
waiver or reduction of fees where it is 
determined both that disclosure of the 
information is in the public interest 
because it is likely to contribute 
significantly to public understanding of 
the operation or activities of the 
government, and that the disclosure of 
information is not primarily in the 

commercial interest of the requester. In 
making this determination, the 
Committee will consider the following 
factors: 

(i) Whether the subject of the records 
would shed light on identifiable 
operations or activities of the 
government with a connection that is 
direct and clear, not remote or 
attenuated; and 

(ii) Whether disclosure of the 
information is likely to contribute 
significantly to public understanding of 
those operations or activities. This 
factor is satisfied when the following 
criteria are met: 

(A) Disclosure of the requested 
records must be meaningfully 
informative about government 
operations or activities. The disclosure 
of information that already is in the 
public domain, in either the same or a 
substantially identical form, would not 
be meaningfully informative if nothing 
new would be added to the public’s 
understanding. 

(B) The disclosure must contribute to 
the understanding of a reasonably broad 
audience of persons interested in the 
subject, as opposed to the individual 
understanding of the requester. A 
requester’s expertise in the subject area 
as well as the requester’s ability and 
intention to effectively convey 
information to the public must be 
considered. The Committee will 
presume that a representative of the 
news media will satisfy this 
consideration. 

(iii) The disclosure must not be 
primarily in the commercial interest of 
the requester. A commercial interest 
includes any commercial, trade, profit, 
or litigation interest. 

(2) A request for a waiver or reduction 
of fees shall include: 

(i) A clear statement of the requester’s 
interest in the documents; 

(ii) The use proposed for the 
documents and whether the requester 
will derive income or other benefit for 
such use; 

(iii) A statement of how the public 
will benefit from such use and from the 
Committee’s release of the documents; 

(iv) A description of the method by 
which the information will be 
disseminated to the public; and 

(v) If specialized use of the 
information is contemplated, a 
statement of the requester’s 
qualifications that are relevant to that 
use. 

(3) The requester has the burden to 
present evidence or information in 
support of a request for a waiver or 
reduction of fees. 

(4) The Committee shall notify the 
requester of its determination on the 

request for a waiver or reduction of fees. 
The requester may appeal a denial in 
accordance with § 271.14(a). 

(5) Where only some of the records to 
be released satisfy the requirements for 
a waiver of fees, a waiver must be 
granted for those records. 

(6) A request for a waiver or reduction 
of fees should be made when the request 
for records is first submitted to the 
Committee and should address the 
criteria referenced in paragraphs (g)(1) 
through (5) of this section. A requester 
may submit a fee waiver request at a 
later time so long as the underlying 
record request is pending or on 
administrative appeal. When a requester 
who has committed to pay fees 
subsequently asks for a waiver of those 
fees and that waiver is denied, the 
requester must pay any costs incurred 
up to the date the fee waiver request 
was received. 

(h) Restrictions on charging fees. (1) If 
the Committee fails to comply with the 
FOIA’s time limits in which to respond 
to a request, the Committee may not 
charge search fees, or, in the instances 
of requests from requesters described in 
paragraphs (d)(2) through (4) of this 
section, will not charge duplication fees, 
except as permitted under paragraphs 
(h)(2) through (4) of this section. 

(2) If the Committee has determined 
that unusual circumstances exist, as 
described in 5 U.S.C. 552(a)(6)(B), and 
has provided timely written notice to 
the requester and subsequently 
responds within the additional 10 
working days provided in § 271.12(e)(3), 
the Committee may charge search fees, 
or in the case of requesters described in 
paragraphs (d)(2) through (4) of this 
section, may charge duplication fees. 

(3) If the Committee has determined 
that unusual circumstances exist, as 
described in 5 U.S.C. 552(a)(6)(B), and 
more than 5,000 pages are necessary to 
respond to the request, the Committee 
may charge search fees, or, in the case 
of requesters described in paragraphs 
(d)(2) through (4) of this section, may 
charge duplication fees, if the 
Committee has: 

(i) Provided timely written notice of 
unusual circumstances to the requester 
in accordance with the FOIA; and 

(ii) Discussed with the requester via 
written mail, email, or telephone (or 
made not less than three good-faith 
attempts to do so) how the requester 
could effectively limit the scope of the 
request in accordance with 5 U.S.C. 
552(a)(6)(B)(ii). 

(4) If a court has determined that 
exceptional circumstances exist, as 
defined by the FOIA, a failure to comply 
with the time limits shall be excused for 
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the length of time provided by the court 
order. 

(i) Employee requests. In connection 
with any request by an employee, 
former employee, or applicant for 
employment, for records for use in 
prosecuting a grievance or complaint of 

discrimination against the Committee, 
fees shall be waived where the total 
charges (including charges for 
information provided under the Privacy 
Act of 1974 (5 U.S.C. 552a)) are $50 or 
less; but the Committee may waive fees 
in excess of that amount. 

(j) Special services. The Committee 
may agree to provide, and set fees to 
recover the costs of, special services not 
covered by the FOIA, such as certifying 
records or information and sending 
records by special methods such as 
express mail or overnight delivery. 

TABLE 1 TO § 271.16—FEES 

Type of requester Search costs per hour Review costs per hour Duplication costs 

Commercial ................................. Clerical/Technical staff, $20 ....... Clerical/Technical staff, $20 ....... Photocopy per standard page, .10. 
Professional/Supervisory staff, 

$40.
Professional/Supervisory staff, 

$40.
Other types of duplication, Direct 

Costs. 
Manager/Senior professional 

staff, $65.
Manager/Senior professional 

staff, $65.
Computer search, including 

computer search time, output, 
operator’s salary, Direct Costs.

Educational; or Non-commercial 
scientific; or News media.

Costs waived .............................. Costs waived .............................. First 100 pages free, then: 
Photocopy per standard page, .10. 
Other types of duplication, Direct 

Costs. 
All other requesters ..................... First 2 hours free, then: ............. Costs waived .............................. First 100 pages free, then: 

Clerical/Technical staff, $20 Photocopy per standard page, .10. 
Professional/Supervisory staff, 

$40.
Other types of duplication, Direct 

Costs. 
Manager/Senior professional 

staff, $65.
Computer search, including 

computer search time, output, 
operator’s salary, Direct Costs.

Subpart C—Subpoenas, Orders 
Compelling Production, and Other 
Process 

§ 271.20 Subpoenas, orders compelling 
production, and other process. 

(a) Advice by person served. Any 
person, whether or not an officer or 
employee of the Committee, of the 
Board, or of a Federal Reserve Bank, 
who is served with a subpoena, order, 
or other judicial or administrative 
process requiring the production of 
exempt information of the Committee or 
requiring the person’s testimony 
regarding such Committee information 
in any proceeding, shall: 

(1) Promptly inform the Committee’s 
General Counsel of the service and all 
relevant facts, including the documents, 
information, or testimony demanded, 
and any facts relevant to the Committee 
in determining whether the material 
requested should be made available; 

(2) Inform the entity issuing the 
process of the substance of this part; and 

(3) At the appropriate time, inform the 
court or tribunal that issued the process 
of the substance of this part. 

(b) Appearance by person served. 
Unless authorized by the Committee or 
as ordered by a Federal court in a 
judicial proceeding in which the 
Committee has had the opportunity to 
appear and oppose discovery, any 
person who is required to respond to a 

subpoena or other legal process 
concerning exempt Committee 
information shall attend at the time and 
place required and respectfully decline 
to disclose or to give any testimony with 
respect to the information, basing such 
refusal upon the provisions of this part. 
If the court or other body orders the 
disclosure of the information or the 
giving of testimony, the person having 
the information shall continue to 
decline to disclose such information 
and shall promptly report the facts to 
the Committee for such action as the 
Committee may deem appropriate. 
Federal Open Market Committee. 
Matthew M. Luecke, 
Deputy Secretary of the Committee. 
[FR Doc. 2021–06912 Filed 4–8–21; 8:45 am] 

BILLING CODE 6210–01–P 

FEDERAL HOUSING FINANCE 
AGENCY 

12 CFR Part 1238 

[No. 2021–N–5] 

Orders: Reporting by Regulated 
Entities of Stress Testing Results as of 
December 31, 2020; Summary 
Instructions and Guidance 

AGENCY: Federal Housing Finance 
Agency. 

ACTION: Orders. 

SUMMARY: In this document, the Federal 
Housing Finance Agency (FHFA) 
provides notice that it issued Orders, 
dated March 15, 2021, with respect to 
stress test reporting as of December 31, 
2020, under the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(Dodd-Frank Act), as amended by the 
Economic Growth, Regulatory Relief, 
and Consumer Protection Act 
(EGRRCPA). Summary Instructions and 
Guidance accompanied the Orders to 
provide testing scenarios. 
DATES: Each Order is applicable March 
15, 2021. 
FOR FURTHER INFORMATION CONTACT: Naa 
Awaa Tagoe, Principal Associate 
Director, Capital Policy, (202) 649–3140, 
NaaAwaa.Tagoe@fhfa.gov; Karen 
Heidel, Assistant General Counsel, 
Office of General Counsel, (202) 649– 
3073, Karen.Heidel@fhfa.gov; or Mark D. 
Laponsky, Deputy General Counsel, 
Office of General Counsel, (202) 649– 
3054, Mark.Laponsky@fhfa.gov. The 
telephone number for the 
Telecommunications Device for the Deaf 
is (800) 877–8339. 
SUPPLEMENTARY INFORMATION: 

I. Background 

FHFA is responsible for ensuring that 
the regulated entities operate in a safe 
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and sound manner, including the 
maintenance of adequate capital and 
internal controls, that their operations 
and activities foster liquid, efficient, 
competitive, and resilient national 
housing finance markets, and that they 
carry out their public policy missions 
through authorized activities. See 12 
U.S.C. 4513. These Orders are being 
issued under 12 U.S.C. 4516(a), which 
authorizes the Director of FHFA to 
require by Order that the regulated 
entities submit regular or special reports 
to FHFA and establishes remedies and 
procedures for failing to make reports 
required by Order. The Orders, through 
the accompanying Summary 
Instructions and Guidance, prescribe for 
the regulated entities the scenarios to be 
used for stress testing. The Summary 
Instructions and Guidance also provides 
to the regulated entities advice 
concerning the content and format of 
reports required by the Orders and the 
rule. 

II. Orders, Summary Instructions and 
Guidance 

For the convenience of the affected 
parties and the public, the text of the 
Orders follows below in its entirety. The 
Orders and Summary Instructions and 
Guidance are also available for public 
inspection and copying at the Federal 
Housing Finance Agency’s Freedom of 
Information Act (FOIA) Reading Room 
at https://www.fhfa.gov/AboutUs/ 
FOIAPrivacy/Pages/Reading-Room.aspx 
by clicking on ‘‘Click here to view 
Orders’’ under the Final Opinions and 
Orders heading. You may also access 
these documents at http://www.fhfa.gov/ 
SupervisionRegulation/ 
DoddFrankActStressTests. 

The text of the Orders is as follows: 

Federal Housing Finance Agency 

Order Nos. 2021–OR–FNMA–1 and 
2021–OR–FHLMC–1 

Reporting by Regulated Entities of Stress 
Testing Results as of December 31, 2020 

Whereas, section 165(i)(2) of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act (‘‘Dodd-Frank 
Act’’), as amended by section 401 of the 
Economic Growth, Regulatory Relief, 
and Consumer Protection Act 
(‘‘EGRRCPA’’) requires certain financial 
companies with total consolidated 
assets of more than $250 billion, and 
which are regulated by a primary 
Federal financial regulatory agency, to 
conduct periodic stress tests to 
determine whether the companies have 
the capital necessary to absorb losses as 

a result of severely adverse economic 
conditions; 

Whereas, FHFA’s rule implementing 
section 165(i)(2) of the Dodd-Frank Act, 
as amended by section 401 of EGRRCPA 
is codified as 12 CFR 1238 and requires 
that ‘‘[e]ach Enterprise must file a report 
in the manner and form established by 
FHFA.’’ 12 CFR 1238.5(b); 

Whereas, The Board of Governors of 
the Federal Reserve System issued stress 
testing scenarios on February 12, 2021; 
and 

Whereas, section 1314 of the Safety 
and Soundness Act, 12 U.S.C. 4514(a) 
authorizes the Director of FHFA to 
require regulated entities, by general or 
specific order, to submit such reports on 
their management, activities, and 
operation as the Director considers 
appropriate. 

Now therefore, it is hereby Ordered as 
follows: 

Each Enterprise shall report to FHFA 
and to the Board of Governors of the 
Federal Reserve System the results of 
the stress testing as required by 12 CFR 
1238, in the form and with the content 
described therein and in the Summary 
Instructions and Guidance, with 
Appendices 1 through 8 thereto, 
accompanying this Order and dated 
March 15, 2021. 

It is so ordered, this the 15th day of 
March, 2021. 

This Order is effective immediately. 
Signed at Washington, DC, this 15th day of 

March, 2021. 
Mark A. Calabria, Director, 
Federal Housing Finance Agency. 

Mark A. Calabria, 
Director, Federal Housing Finance Agency. 
[FR Doc. 2021–07345 Filed 4–8–21; 8:45 am] 

BILLING CODE 8070–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2020–1082; Airspace 
Docket No. 20–ASW–10] 

RIN 2120–AA66 

Amendment of Class E Airspace; 
Wharton, TX 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 

SUMMARY: This amends the Class E 
airspace extending upward from 700 
feet above the surface at Wharton 

Regional Airport, Wharton, TX. This 
action is the result of airspace reviews 
caused by the decommissioning of the 
Wharton non-directional beacon (NDB). 
The name and geographic coordinates of 
the airport are also being updated to 
coincide with the FAA’s aeronautical 
database. 

DATES: Effective 0901 UTC, June 17, 
2021. The Director of the Federal 
Register approves this incorporation by 
reference action under 1 CFR part 51, 
subject to the annual revision of FAA 
Order 7400.11 and publication of 
conforming amendments. 

ADDRESSES: FAA Order 7400.11E, 
Airspace Designations and Reporting 
Points, and subsequent amendments can 
be viewed online at https://
www.faa.gov/air_traffic/publications/. 
For further information, you can contact 
the Airspace Policy Group, Federal 
Aviation Administration, 800 
Independence Avenue SW, Washington, 
DC 20591; telephone: (202) 267–8783. 
The Order is also available for 
inspection at the National Archives and 
Records Administration (NARA). For 
information on the availability of FAA 
Order 7400.11E at NARA, email 
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey Claypool, Federal Aviation 
Administration, Operations Support 
Group, Central Service Center, 10101 
Hillwood Parkway, Fort Worth, TX 
76177; telephone (817) 222–5711. 

SUPPLEMENTARY INFORMATION: 

Authority for This Rulemaking 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle I, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. This rulemaking is 
promulgated under the authority 
described in Subtitle VII, Part A, 
Subpart I, Section 40103. Under that 
section, the FAA is charged with 
prescribing regulations to assign the use 
of airspace necessary to ensure the 
safety of aircraft and the efficient use of 
airspace. This regulation is within the 
scope of that authority as it amends the 
Class E airspace extending upward from 
700 feet above the surface at Wharton 
Regional Airport, Wharton, TX, to 
support instrument flight rule 
operations at this airport. 
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History 
The FAA published a notice of 

proposed rulemaking in the Federal 
Register (86 FR 3888; January 15, 2021) 
for Docket No. FAA–2020–1082 to 
amend the Class E airspace extending 
upward from 700 feet above the surface 
at Wharton Regional Airport, Wharton, 
TX. Interested parties were invited to 
participate in this rulemaking effort by 
submitting written comments on the 
proposal to the FAA. No comments 
were received. 

Class E airspace designations are 
published in paragraph 6005 of FAA 
Order 7400.11E, dated July 21, 2020, 
and effective September 15, 2020, which 
is incorporated by reference in 14 CFR 
71.1. The Class E airspace designations 
listed in this document will be 
published subsequently in the Order. 

Availability and Summary of 
Documents for Incorporation by 
Reference 

This document amends FAA Order 
7400.11E, Airspace Designations and 
Reporting Points, dated July 21, 2020, 
and effective September 15, 2020. FAA 
Order 7400.11E is publicly available as 
listed in the ADDRESSES section of this 
document. FAA Order 7400.11E lists 
Class A, B, C, D, and E airspace areas, 
air traffic service routes, and reporting 
points. 

The Rule 
This amendment to 14 CFR 71 

amends the Class E airspace extending 
upward from 700 feet above the surface 
at Wharton Regional Airport, Wharton, 
TX, by removing the Wharton RBN and 
associated extensions from the airspace 
legal description; removing the 
exclusionary language from the airspace 
legal description as it is no longer 
required; and updating the name 
(previously Wharton Municipal Airport) 
and geographic coordinates of the 
airport to coincide with the FAA’s 
aeronautical database. 

This action is the result of airspace 
reviews caused by the decommissioning 
of the Wharton NDB which provided 
navigation information for the 
instrument procedures this airport. 

FAA Order 7400.11, Airspace 
Designations and Reporting Points, is 
published yearly and effective on 
September 15. 

Regulatory Notices and Analyses 
The FAA has determined that this 

regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current, is non-controversial and 
unlikely to result in adverse or negative 

comments. It, therefore: (1) Is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that only affects air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, does not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

Environmental Review 

The FAA has determined that this 
action qualifies for categorical exclusion 
under the National Environmental 
Policy Act in accordance with FAA 
Order 1050.1F, ‘‘Environmental 
Impacts: Policies and Procedures,’’ 
paragraph 5–6.5.a. This airspace action 
is not expected to cause any potentially 
significant environmental impacts, and 
no extraordinary circumstances exist 
that warrant preparation of an 
environmental assessment. 

Lists of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference, 
Navigation (air). 

Adoption of the Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

■ 1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 106(f), 106(g); 40103, 
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR, 
1959–1963 Comp., p. 389. 

§ 71.1 [Amended] 

■ 2. The incorporation by reference in 
14 CFR 71.1 of FAA Order 7400.11E, 
Airspace Designations and Reporting 
Points, dated July 21, 2020, and 
effective September 15, 2020, is 
amended as follows: 

Paragraph 6005 Class E Airspace Areas 
Extending Upward From 700 Feet or More 
Above the Surface of the Earth. 

* * * * * 

ASW TX E5 Wharton, TX [Amended] 

Wharton Regional Airport, TX 
(Lat. 29°15′15″ N, long. 96°09′16″ W) 
That airspace extending upward from 700 

feet above the surface within a 6.5-mile 
radius of Wharton Regional Airport. 

Issued in Fort Worth, Texas, on April 5, 
2021. 
Martin A. Skinner, 
Acting Manager, Operations Support Group, 
ATO Central Service Center. 
[FR Doc. 2021–07215 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

15 CFR Parts 732, 736, and 744 

[Docket No. 210405–0075] 

RIN 0694–AI38 

Expansion of Certain End-Use and 
End-User Controls and Controls on 
Specific Activities of U.S. Persons; 
Corrections; and Burma Sanctions 

AGENCY: Bureau of Industry and 
Security, Commerce. 
ACTION: Interim final rule. 

SUMMARY: On January 15, 2021, the 
Bureau of Industry and Security (BIS) 
published an interim final rule 
establishing end-use and end-user 
controls, as well as controls on specific 
activities of U.S. persons, with respect 
to certain military-intelligence end uses 
and end users. These new controls were 
made effective on March 16, 2021. In 
this interim final rule, BIS is making 
technical corrections and conforming 
changes to certain provisions of the 
Export Administration Regulations to 
address inadvertent errors introduced 
by the January 15, 2021 rule. This 
interim final rule also adds Burma to the 
list of countries subject to military- 
intelligence-related controls that were 
added by the prior rule. This action 
strengthens sanctions on Burma that 
were imposed on March 8, 2021 in 
response to a February 1, 2021 military 
coup. 
DATES: This rule is effective April 9, 
2021. 

FOR FURTHER INFORMATION CONTACT: For 
questions concerning Burma, please 
contact Tracy Patts, Foreign Policy 
Division, Office of Nonproliferation and 
Treaty Compliance, Bureau of Industry 
and Security, U.S. Department of 
Commerce, by email at Foreign.Policy@
bis.doc.gov, or by phone at 202–482– 
4252. For all other questions, please 
contact Philip Johnson, Senior Advisor, 
Export Enforcement, Bureau of Industry 
and Security, by email at 
Philip.Johnson@bis.doc.gov, or by 
phone at (202) 482–3685. 
SUPPLEMENTARY INFORMATION: 
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Background 

On August 13, 2018, the President 
signed into law the John S. McCain 
National Defense Authorization Act for 
Fiscal Year 2019, which included the 
Export Control Reform Act of 2018 
(ECRA) (50 U.S.C. 4801–4852). ECRA 
directs the President to control exports, 
reexports, and transfers (in-country), as 
well as the activities of U.S. persons, in 
connection with foreign military 
intelligence services (50 U.S.C. 
4812(a)(2)(F)), and provides authority to 
the Secretary of Commerce to 
implement such controls on behalf of 
the President (50 U.S.C. 4813(a)(16)). 
Accordingly, on January 15, 2021, BIS 
published an interim final rule, 
Expansion of Certain End-Use and End- 
User Controls and Controls on Specific 
Activities of U.S. Persons, in the 
Federal Register (86 FR 4865) (‘‘January 
15 rule’’) amending parts 730, 734, 736, 
and 744 of the Export Administration 
Regulations (EAR) (15 CFR parts 730 
through 774) to implement, among other 
things, controls on exports, reexports, 
and transfers (in-country), as well as 
specific activities of U.S. persons, in 
connection with military-intelligence 
end uses and end users in China, Cuba, 
Iran, North Korea, Russia, Syria, and 
Venezuela. On March 17, 2021, BIS 
published a rule in the Federal Register 
(86 FR 14534), which corrected an 
erroneous instruction in the January 15 
rule, which would have resulted in the 
inadvertent deletion of two provisions 
of the EAR’s controls on rocket systems 
and unmanned aerial vehicles. The 
January 15 rule took effect on March 16, 
2021. 

Technical Corrections 

BIS is now revising §§ 744.6 and 
744.22 of the EAR to implement certain 
technical corrections to address errors 
that were inadvertently introduced as 
part of the January 15 rule. Specifically, 
BIS is adding double quotes around the 
term ‘‘U.S. person,’’ where that term 
appears in § 744.6(d) and (e), because 
that is a defined term that appears in 
§ 772.1 of the EAR. In addition, BIS is 
revising the definition of ‘military- 
intelligence end use’ in § 744.22(f)(1) of 
the EAR to remove the term ‘‘use.’’ 
‘‘Use’’ is a defined term in § 772.1 of the 
EAR meaning ‘‘[o]peration, installation 
(including on-site installation), 
maintenance (checking), repair, 
overhaul and refurbishing.’’ Because 
§ 744.22(f)(1) already includes 
‘‘operation, installation (including on- 
site installation), maintenance 
(checking), repair, overhaul, or 
refurbishing,’’ the inclusion of the term 
‘‘use’’ in this section of the EAR is 

redundant and unnecessary. Likewise, 
BIS is removing the word ‘‘design’’ from 
§ 744.22(f)(1) of the EAR as redundant 
and unnecessary because that section 
already includes the § 772.1 defined 
term ‘‘development,’’ which includes 
design, design research, design analyses, 
design concepts, and other design- 
related activities. 

In addition, the January 15 rule 
omitted a necessary conforming change 
to § 732.3(j) of the EAR to include an 
evaluation of the applicability of any 
U.S. person activity controls pursuant to 
§ 744.6 of the EAR. Accordingly, BIS is 
revising § 732.3(j) to reflect that U.S. 
person activity controls apply not only 
with respect to certain weapons of mass 
destruction proliferation end uses, but 
also to certain military-intelligence end 
uses and end users, in accordance with 
the amendments made to § 744.6 of the 
EAR in the January 15 rule. In addition, 
BIS is revising the reference in § 732.3(j) 
of the EAR to the definition of the term 
‘‘U.S. person’’ in part 744 of the EAR to 
direct the reader to § 772.1 of the EAR 
for a definition of that term, as the 
January 15 rule removed the definition 
of ‘‘U.S. person’’ from § 744.6 of the 
EAR. 

Burma Sanctions 
On March 8, 2021, BIS published a 

final rule, Burma: Implementation of 
Sanctions, in the Federal Register (86 
FR 13173) (‘‘March 8 rule’’) amending 
various provisions of the EAR to 
implement sanctions on Burma, 
following a February 1, 2021 military 
coup that overthrew the country’s 
democratically-elected government and 
the military’s subsequent arrest and 
detention of government leaders, human 
rights defenders, and journalists. Among 
other revisions, the March 8 rule 
amended § 744.21 of the EAR to add 
Burma to the list of countries subject to 
military end-use and end-user controls. 
The March 8 rule and a second final 
rule, Addition of Entities to the Entity 
List, issued that day (March 08, 2021; 86 
FR 13179) adding four entities (two 
government ministries and two related 
commercial enterprises) in Burma to the 
Entity List, were consistent with 
Executive Order 14014 of February 10, 
2021 (86 FR 9429), in which President 
Biden declared a national emergency to 
address the threat posed to the United 
States by the situation in, and in 
relation to, Burma. 

To strengthen sanctions on Burma, 
and to address in particular the Burmese 
military’s continued oppression and 
surveillance of the Burmese people, 
whether by restricting internet access or 
through the imprisonment of protesters 
and civil society activists, BIS is hereby 

amending the EAR to apply military- 
intelligence-related controls to Burma 
and to restrict U.S. persons’ activities in 
connection with military-intelligence 
end uses and end users in Burma. 
Specifically, BIS is amending § 744.22 
of the EAR to impose a license 
requirement on the export, reexport, or 
transfer (in-country) of any item subject 
to the EAR if an exporter, reexporter, or 
transferor has knowledge, or is informed 
by BIS, that the item is destined for a 
military-intelligence end use or end user 
in Burma, specifically including 
Burma’s Office of Chief of Military 
Security Affairs (OCMSA), a branch of 
the Burmese armed forces tasked with 
monitoring and interrogating Burmese 
protesters, and the Directorate of Signal, 
a branch of the Burmese Army 
responsible for the military 
telecommunications network. 
Additionally, BIS is revising 
§§ 736.2(b)(7)(i)(A)(5) (General 
Prohibition Seven, on U.S. Person 
controls) and 744.6(b)(5) (Restrictions 
on specific activities of ‘‘U.S. Persons’’) 
of the EAR to add Burma to the list of 
countries in which U.S. persons are 
prohibited from supporting military- 
intelligence end uses or end users, even 
when such support does not involve an 
item subject to the EAR. BIS is taking 
this action to prevent the Burmese 
military, and specifically its intelligence 
operations, from benefitting from access 
to items subject to the EAR, including 
sensitive technology, or the expertise of 
U.S. persons. BIS is also making a 
conforming change to § 744.1(a) of the 
EAR, which provides an overview of the 
end-use and end-user-based controls in 
part 744 of the EAR, to reflect the fact 
that military end-use and end-user 
controls, as well as military-intelligence 
end-use and end-user controls, apply 
with respect to Burma. 

Although BIS is issuing this interim 
final rule to make certain technical 
corrections and to implement additional 
Burma sanctions, BIS continues to 
review public comments received in 
response to the January 15 rule to assess 
whether any revisions to the scope of 
controls set forth in that rule are 
warranted. 

Export Control Reform Act of 2018 

On August 13, 2018, the President 
signed into law the John S. McCain 
National Defense Authorization Act for 
Fiscal Year 2019, which included the 
Export Control Reform Act of 2018 
(ECRA), 50 U.S.C. 4801–4852. ECRA 
provides the legal basis for BIS’s 
principal authorities and serves as the 
authority under which BIS issues this 
rule. 
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Rulemaking Requirements 

1. Executive Orders 13563 and 12866 
direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distribute impacts, and equity). 
Executive Order 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This interim final rule is not 
a ‘‘significant regulatory action’’ for 
purposes of Executive Order 12866. 

2. This rule does not contain policies 
with Federalism implications as that 
term is defined under Executive Order 
13132. 

3. Pursuant to section 1762 of the 
Export Control Reform Act of 2018 (50 
U.S.C. 4821), this action is exempt from 
the Administrative Procedure Act (5 
U.S.C. 553) requirements for notice of 
proposed rulemaking, opportunity for 
public participation, and delay in 
effective date. 

4. Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule by 5 U.S.C. 553, or 
by any other law, the analytical 
requirements of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., are 
not applicable. Accordingly, no 
regulatory flexibility analysis is 
required, and none has been prepared. 

5. Notwithstanding any other 
provision of law, no person may be 
required to respond to or be subject to 
a penalty for failure to comply with a 
collection of information, subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget 
(OMB) Control Number. This regulation 
involves a collection of information 
previously approved by OMB under 
control number 0694–0088, Simplified 
Network Application Processing 
System, which includes, among other 
things, license applications and carries 
a burden estimate of 42.5 minutes for a 
manual or electronic submission. BIS 
expects the burden hours associated 
with this collection to not significantly 
increase with the publication of this 
rule. 

Savings Clause 

Shipments of items that may no 
longer be made under No License 
Required (NLR) or license exception as 
a result of this action and were on dock 

for loading, on lighter, laden aboard an 
exporting or transferring carrier, or en 
route aboard a carrier to a port of export 
or reexport on April 9, 2021, pursuant 
to actual orders for export to Burma, 
reexport to Burma, or transfer (in- 
country) within Burma may proceed to 
their destination under the prior 
authorization. 

List of Subjects 

15 CFR Part 732 
Steps for using the EAR. 

15 CFR Part 736 
Exports, General prohibitions. 

15 CFR Part 744 
End-user and end-use based control 

policy, Exports, Reporting and 
recordkeeping requirements, Terrorism. 

Accordingly, parts 732, 736, and 744 
of the EAR (15 CFR parts 730 through 
774) are amended as follows: 

PART 732—STEPS FOR USING THE 
EAR 

■ 1. The authority citation for part 732 
continues to read as follows: 

Authority: 50 U.S.C. 4801–4852; 50 U.S.C. 
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783. 
■ 2. Section 732.3 is amended by 
revising paragraph (j) to read as follows: 

§ 732.3 Steps regarding the ten general 
prohibitions. 
* * * * * 

(j) Step 15: Restrictions on specific 
activities of ‘‘U.S. persons.’’ (1) Review 
the scope of activity prohibited by 
General Prohibition Seven (‘‘U.S. 
person’’ activities) (§ 736.2(b)(7) of the 
EAR) as that activity is described in 
§ 744.6 of the EAR. Keep in mind that 
such activity is not limited to exports, 
reexports, or transfers (in-country). 
‘‘U.S. person’’ activities extend to 
services and shipping or transmitting 
certain wholly foreign-origin items, or 
facilitating such shipments or 
transmissions, in ‘support’ of the 
specified weapons of mass destruction 
and military-intelligence-related end 
uses and end users and is not limited to 
items listed on the CCL or designated 
EAR99. See § 744.6(b)(6) of the EAR for 
the full definition of ‘support,’ which 
includes ordering, storing, using, 
selling, loaning, disposing, servicing, 
financing, transporting, freight 
forwarding, or conducting negotiations 
in furtherance of. 

(2) Review the definition of ‘‘U.S. 
person’’ in § 772.1 of the EAR. 
* * * * * 

PART 736 –GENERAL PROHIBITIONS 

■ 3. The authority citation for part 736 
continues to read as follows: 

Authority: 50 U.S.C. 4801–4852; 50 U.S.C. 
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O. 
12938, 59 FR 59099, 3 CFR, 1994 Comp., p. 
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996 
Comp., p. 219; E.O. 13026, 61 FR 58767, 3 
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR 
44025, 3 CFR, 2001 Comp., p. 783; E.O. 
13338, 69 FR 26751, 3 CFR, 2004 Comp., p. 
168; Notice of November 12, 2020, 85 FR 
72897 (November 13, 2020); Notice of May 7, 
2020, 85 FR 27639. 
■ 4. Section 736.2 is amended by 
revising paragraph (b)(7)(i)(A)(5) and 
adding reserved paragraph (b)(7)(i)(B) to 
read as follows: 

§ 736.2 General prohibitions and 
determination of applicability. 

* * * * * 
(b) * * * 
(7) * * * 
(i) * * * 
(A) * * * 
(5) A ‘military-intelligence end use’ or 

a ‘military-intelligence end user,’ as 
defined in § 744.22(f) of the EAR, in 
Burma, the People’s Republic of China, 
Russia, or Venezuela; or a country listed 
in Country Groups E:1 or E:2. 

(B) [Reserved]. 
* * * * * 

PART 744—CONTROL POLICY; END– 
USER AND END–USE BASED 

■ 5. The authority citation for part 744 
continues to read as follows: 

Authority: 50 U.S.C. 4801–4852; 50 U.S.C. 
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C. 
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201 
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR 
20947, 3 CFR, 1978 Comp., p. 179; E.O. 
12851, 58 FR 33181, 3 CFR, 1993 Comp., p. 
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994 
Comp., p. 950; E.O. 13026, 61 FR 58767, 3 
CFR, 1996 Comp., p. 228; E.O. 13099, 63 FR 
45167, 3 CFR, 1998 Comp., p. 208; E.O. 
13222, 66 FR 44025, 3 CFR, 2001 Comp., p. 
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001 
Comp., p. 786; Notice of September 18, 2020, 
85 FR 59641 (September 22, 2020); Notice of 
November 12, 2020, 85 FR 72897 (November 
13, 2020). 

■ 6. Section 744.1 is amended by 
revising paragraph (a)(1) to read as 
follows: 

§ 744.1 General provisions. 
(a)(1) Introduction. In this part, 

references to the EAR are references to 
15 CFR chapter VII, subchapter C. This 
part contains prohibitions against 
exports, reexports, and selected 
transfers to certain end users and end 
uses as introduced under General 
Prohibitions Five (End use/End users) 
and Nine (Orders, Terms, and 
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Conditions), unless authorized by BIS. 
Sections 744.2, 744.3, and 744.4 
prohibit exports, reexports, and 
transfers (in-country) of items subject to 
the EAR to defined nuclear, missile, and 
chemical and biological weapons 
proliferation activities. Section 744.5 
prohibits exports, reexports, and 
transfers (in-country) of items subject to 
the EAR to defined nuclear maritime 
end-uses. Consistent with General 
Prohibition Seven (Support of 
Proliferation Activities and certain 
Military-Intelligence End Uses and End 
Users (‘‘U.S. person’’ activities)), § 744.6 
prohibits specific activities by U.S. 
persons in support of certain nuclear, 
missile, chemical and biological 
weapons end uses, and whole plants for 
chemical weapons precursors, as well as 
certain military-intelligence end uses 
and military-intelligence end users. 
Section 744.7 prohibits exports and 
reexports of certain items for certain 
aircraft and vessels. Section 744.8 
prohibits exports and reexports without 
authorization to certain parties who 
have been designated as proliferators of 
weapons of mass destruction or as 
supporters of such proliferators 
pursuant to Executive Order 13382. 
Section 744.9 sets forth restrictions on 
exports, reexports, and transfers (in- 
country) of certain cameras, systems, or 
related components. Section 744.10 
prohibits exports and reexports of any 
item subject to the EAR to Russian 
entities, included in supplement no. 4 
of this part. Section 744.11 imposes 
license requirements, to the extent 
specified in supplement no. 4 to this 
part on entities listed in supplement no. 
4 to this part for activities contrary to 
the national security or foreign policy 
interests of the United States. Sections 
744.12, 744.13, and 744.14 prohibit 
exports and reexports of any item 
subject to the EAR to persons designated 
as Specially Designated Global 
Terrorists, Specially Designated 
Terrorists, or Foreign Terrorist 
Organizations, respectively. Section 
744.15 sets forth the conditions for 
exports, reexports, and transfers (in- 
country) to persons listed on the 
Unverified List (UVL) in supplement no. 
6 to this part, the criteria for revising the 
UVL, as well as procedures for 
requesting removal or modification of a 
listing on the UVL. Section 744.16 sets 
forth the license requirements, policies 
and procedures for the Entity List. 
Section 744.17 sets forth restrictions on 
exports, reexports, and transfers (in- 
country) of microprocessors and 
associated ‘‘software’’ and ‘‘technology’’ 
for military end uses and to military end 
users. Section 744.18 sets forth 

restrictions on exports, reexports, and 
transfers to persons designated in or 
pursuant to Executive Order 13315. 
Section 744.19 sets forth BIS’s licensing 
policy for applications for exports or 
reexports when a party to the 
transaction is an entity that has been 
sanctioned pursuant to any of three 
specified statutes that require certain 
license applications to be denied. 
Section 744.20 requires a license, to the 
extent specified in supplement no. 4 to 
this part, for exports and reexports of 
items subject to the EAR destined to 
certain sanctioned entities listed in 
supplement no. 4 to this part. In 
addition, these sections include license 
review standards for export license 
applications submitted as required by 
these sections. It should also be noted 
that part 764 of the EAR prohibits 
exports, reexports and certain transfers 
of items subject to the EAR to denied 
parties. Section 744.21 imposes 
restrictions for exports, reexports and 
transfers (in-country) of items on the 
CCL for a military end use or military 
end user in Burma, the People’s 
Republic of China (PRC or China), 
Russia, or Venezuela. Section 744.22 
imposes restrictions on exports, 
reexports, and transfers (in-country) for 
a military-intelligence end use or 
military-intelligence end user in Burma, 
China, Russia, or Venezuela; or a 
country listed in Country Groups E:1 or 
E:2 (see supplement no. 1 to part 740 of 
the EAR). 
* * * * * 

■ 7. Section 744.6 is amended by: 
■ a. Revising paragraph (b)(5); 
■ b. Adding double quotation marks 
around the term ‘‘U.S. persons’’ in 
paragraph (d)(2); and 
■ c. Adding double quotation marks 
around the term ‘‘U.S. person’’ in 
paragraphs (e)(1) and (2). 

The revision reads as follows: 

§ 744.6 Restrictions on specific activities 
of ‘‘U.S. persons.’’ 

* * * * * 
(b) * * * 
(5) A ‘military-intelligence end use’ or 

a ‘military-intelligence end user,’ as 
defined in § 744.22(f) of the EAR, in 
Burma, the People’s Republic of China, 
Russia, or Venezuela; or a country listed 
in Country Groups E:1 or E:2. 
* * * * * 

■ 8. Section 744.22 is amended by 
revising paragraphs (a), (b), and (f), to 
read as follows: 

§ 744.22 Restrictions on exports, 
reexports, and transfers (in-country) to 
certain military-intelligence end uses or end 
users. 

(a) General prohibition. In addition to 
the license requirements for items 
specified on the Commerce Control List 
(CCL), you may not export, reexport, or 
transfer (in-country) any item subject to 
the EAR without a license from BIS if, 
at the time of the export, reexport, or 
transfer (in-country), you have 
‘‘knowledge’’ that the item is intended, 
entirely or in part, for a ‘military- 
intelligence end use’ or a ‘military- 
intelligence end user’ in Burma, the 
People’s Republic of China, Russia, or 
Venezuela; or a country listed in 
Country Groups E:1 or E:2 (see 
supplement no. 1 to part 740 of the 
EAR). 

(b) Additional prohibition on those 
informed by BIS. BIS may inform you 
either individually by specific notice, 
through amendment to the EAR 
published in the Federal Register, or 
through a separate notice published in 
the Federal Register, that a license is 
required for specific exports, reexports, 
or transfers (in-country) of any item 
subject to the EAR because there is an 
unacceptable risk of use in, or diversion 
to, a ‘military-intelligence end use’ or a 
‘military-intelligence end user’ in 
Burma, the People’s Republic of China, 
Russia, or Venezuela; or a country listed 
in Country Group E:1 or E:2 (see 
supplement no. 1 to part 740 of the 
EAR). 
* * * * * 

(f) Definitions. (1) ‘Military- 
intelligence end use’ means the 
‘‘development,’’ ‘‘production,’’ 
operation, installation (including on-site 
installation), maintenance (checking), 
repair, overhaul, or refurbishing of, or 
incorporation into, items described on 
the U.S. Munitions List (USML) (22 CFR 
part 121, International Traffic in Arms 
Regulations), or classified under ECCNs 
ending in ‘‘A018’’ or under ‘‘600 series’’ 
ECCNs, which are intended to support 
the actions or functions of a ‘military- 
intelligence end user,’ as defined in this 
section. 

(2) ‘Military-intelligence end user’ 
means any intelligence or 
reconnaissance organization of the 
armed services (army, navy, marine, air 
force, or coast guard); or national guard. 
For license requirements applicable to 
other government intelligence or 
reconnaissance organizations in Burma, 
China, Russia, or Venezuela, see 
§ 744.21 of the EAR. Military- 
intelligence end users subject to the 
license requirements set forth in this 
§ 744.22 include, but are not limited to, 
the following: 
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(i) Burma. Office of Chief of Military 
Security Affairs (OCMSA) and the 
Directorate of Signal. 

(ii) Cuba. Directorate of Military 
Intelligence (DIM) and Directorate of 
Military Counterintelligence (CIM). 

(iii) China, People’s Republic of. 
Intelligence Bureau of the Joint Staff 
Department. 

(iv) Iran. Islamic Revolutionary Guard 
Corps Intelligence Organization (IRGC– 
IO) and Artesh Directorate for 
Intelligence (J2). 

(v) Korea, North. Reconnaissance 
General Bureau (RGB). 

(vi) Russia. Main Intelligence 
Directorate (GRU). 

(vii) Syria. Military Intelligence 
Service. 

(viii) Venezuela. General Directorate 
of Military Counterintelligence 
(DGCIM). 

Matthew S. Borman, 
Deputy Assistant Secretary for Export 
Administration. 
[FR Doc. 2021–07357 Filed 4–7–21; 4:15 pm] 

BILLING CODE 3510–33–P 

DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

15 CFR Part 744 

[Docket No. 210406–0076] 

RIN 0694–AI47 

Addition of Entities to the Entity List 

AGENCY: Bureau of Industry and 
Security, Commerce. 
ACTION: Final rule. 

SUMMARY: In this rule, the Bureau of 
Industry and Security (BIS) amends the 
Export Administration Regulations 
(EAR) by adding seven entities to the 
Entity List. These seven entities have 
been determined by the U.S. 
Government to be acting contrary to the 
national security or foreign policy 
interests of the United States. These 
seven entities will be listed on the 
Entity List under the destination of the 
People’s Republic of China (China). 
DATES: This rule is effective April 8, 
2021. 

FOR FURTHER INFORMATION CONTACT: 
Chair, End-User Review Committee, 
Office of the Assistant Secretary, Export 
Administration, Bureau of Industry and 
Security, Department of Commerce, 
Phone: (202) 482–5991, Fax: (202) 482– 
3911, Email: ERC@bis.doc.gov. 
SUPPLEMENTARY INFORMATION: 

Background 

The Entity List (supplement no. 4 to 
part 744 of the Export Administration 
Regulations (EAR)) identifies entities for 
which there is reasonable cause to 
believe, based on specific and 
articulable facts, that the entities have 
been involved, are involved, or pose a 
significant risk of being or becoming 
involved in activities contrary to the 
national security or foreign policy 
interests of the United States. The EAR 
(15 CFR parts 730–774) impose 
additional license requirements on, and 
limit the availability of most license 
exceptions for, exports, reexports, and 
transfers (in-country) to listed entities. 
The license review policy for each listed 
entity is identified in the ‘‘License 
review policy’’ column on the Entity 
List, and the impact on the availability 
of license exceptions is described in the 
relevant Federal Register notice adding 
entities to the Entity List. BIS places 
entities on the Entity List pursuant to 
part 744 (Control Policy: End-User and 
End-Use Based) and part 746 
(Embargoes and Other Special Controls) 
of the EAR. 

The End-User Review Committee 
(ERC), composed of representatives of 
the Departments of Commerce (Chair), 
State, Defense, Energy and, where 
appropriate, the Treasury, makes all 
decisions regarding additions to, 
removals from, or other modifications to 
the Entity List. The ERC makes all 
decisions to add an entry to the Entity 
List by majority vote and all decisions 
to remove or modify an entry by 
unanimous vote. 

ERC Entity List Decisions 

Additions to the Entity List 

Under § 744.11(b) (Criteria for 
revising the Entity List) of the EAR, 
entities for which there is reasonable 
cause to believe, based on specific and 
articulable facts, that the entities have 
been involved, are involved, or pose a 
significant risk of being or becoming 
involved in activities that are contrary 
to the national security or foreign policy 
interests of the United States, and those 
acting on behalf of such entities, may be 
added to the Entity List. Paragraphs 
(b)(1) through (5) of § 744.11 provide an 
illustrative list of activities that could be 
considered contrary to the national 
security or foreign policy interests of the 
United States. 

This rule implements the decision of 
the ERC to add seven entities to the 
Entity List. These seven entities will be 
listed on the Entity List under the 
destination of China. The ERC made the 
decision to add these seven entities 

described below under the standard set 
forth in § 744.11(b) of the EAR. 

The ERC determined that the seven 
subject entities are engaging in or 
enabling activities contrary to U.S. 
national security and foreign policy 
interests, as follows: 

The ‘‘National Supercomputing 
Center Jinan,’’ ‘‘National 
Supercomputing Center Shenzhen,’’ 
‘‘National Supercomputing Center 
Wuxi,’’ ‘‘National Supercomputer 
Center Zhengzhou,’’ ‘‘Shanghai High- 
Performance Integrated Circuit Design 
Center,’’ ‘‘Sunway Microelectronics,’’ 
and ‘‘Tianjin Phytium Information 
Technology’’ are being added to the 
Entity List on the basis of their 
procurement of U.S.-origin items for 
activities contrary to the national 
security and foreign policy interests of 
the United States. Specifically, these 
entities are involved in activities that 
support China’s military actors, its 
destabilizing military modernization 
efforts, and/or its weapons of mass 
destruction (WMD) programs. 

Pursuant to § 744.11(b), the ERC 
determined that the conduct of the 
above-described seven entities raises 
sufficient concerns that prior review, via 
the imposition of a license requirement, 
of exports, reexports, or transfers (in- 
country) of all items subject to the EAR 
involving these seven entities and the 
possible issuance of license denials or 
the possible imposition of license 
conditions on shipments to these 
entities, will enhance BIS’s ability to 
prevent violations of the EAR or 
otherwise protect U.S. national security 
or foreign policy interests. As further 
provided below, BIS has provided a 
limited exclusion to this rule in the 
savings clause. 

For the seven entities added to the 
Entity List in this final rule, BIS 
imposes a license requirement that 
applies to all items subject to the EAR. 
In addition, no license exceptions are 
available for exports, reexports, or 
transfers (in-country) to the person 
being added to the Entity List in this 
rule. For the seven entities added to the 
Entity List by this rule, BIS imposes a 
license review policy of a presumption 
of denial. 

The acronym ‘‘a.k.a.’’ (also known as) 
is used in entries on the Entity List to 
identify aliases, thereby assisting 
exporters, reexporters, and transferors in 
identifying entities on the Entity List. 

For the reasons described above, this 
final rule adds the following seven 
entities to the Entity List: 

China 
• National Supercomputing Center 

Jinan; 
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• National Supercomputing Center 
Shenzhen; 

• National Supercomputing Center 
Wuxi; 

• National Supercomputer Center 
Zhengzhou; 

• Shanghai High-Performance 
Integrated Circuit Design Center; 

• Sunway Microelectronics; and 
• Tianjin Phytium Information 

Technology. 

Savings Clause 

Shipments of items removed from 
eligibility for a License Exception or 
export, reexport, or transfer (in-country) 
without a license (NLR) as a result of 
this regulatory action that were en route 
aboard a carrier to a port of export, 
reexport, or transfer (in-country), on 
April 8, 2021, pursuant to actual orders 
for export, reexport, or transfer (in- 
country) to or within a foreign 
destination, may proceed to that 
destination under the previous 
eligibility for a License Exception or 
export, reexport, or transfer (in-country) 
without a license (NLR). 

Export Control Reform Act of 2018 

On August 13, 2018, the President 
signed into law the John S. McCain 
National Defense Authorization Act for 
Fiscal Year 2019, which included the 
Export Control Reform Act of 2018 
(ECRA) (50 U.S.C. 4801–4852). ECRA 
provides the legal basis for BIS’s 
principal authorities and serves as the 
authority under which BIS issues this 
rule. 

Rulemaking Requirements 

1. Executive Orders 13563 and 12866 
direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 

effects, distributive impacts, and 
equity). Executive Order 13563 
emphasizes the importance of 
quantifying both costs and benefits, of 
reducing costs, of harmonizing rules, 
and of promoting flexibility. This rule 
has been determined to be not 
significant for purposes of Executive 
Order 12866. 

2. Notwithstanding any other 
provision of law, no person is required 
to respond to or be subject to a penalty 
for failure to comply with a collection 
of information, subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget 
(OMB) Control Number. This regulation 
involves collections previously 
approved by OMB under control 
number 0694–0088, Simplified Network 
Application Processing System, which 
includes, among other things, license 
applications, and carries a burden 
estimate of 42.5 minutes for a manual or 
electronic submission. Total burden 
hours associated with the PRA and 
OMB control number 0694–0088 are not 
expected to increase as a result of this 
rule. 

3. This rule does not contain policies 
with Federalism implications as that 
term is defined in Executive Order 
13132. 

4. Pursuant to section 1762 of the 
Export Control Reform Act of 2018, this 
action is exempt from the 
Administrative Procedure Act (5 U.S.C. 
553) requirements for notice of 
proposed rulemaking, opportunity for 
public participation, and delay in 
effective date. 

5. Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule by 5 U.S.C. 553, or 
by any other law, the analytical 
requirements of the Regulatory 

Flexibility Act, 5 U.S.C. 601, et seq., are 
not applicable. Accordingly, no 
regulatory flexibility analysis is 
required, and none has been prepared. 

List of Subjects in 15 CFR Part 744 

Exports, Reporting and recordkeeping 
requirements, Terrorism. 

Accordingly, part 744 of the Export 
Administration Regulations (15 CFR 
parts 730–774) is amended as follows: 

PART 744—[AMENDED] 

■ 1. The authority citation for 15 CFR 
part 744 is revised to read as follows: 

Authority: 50 U.S.C. 4801–4852; 50 U.S.C. 
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C. 
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201 
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR 
20947, 3 CFR, 1978 Comp., p. 179; E.O. 
12851, 58 FR 33181, 3 CFR, 1993 Comp., p. 
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994 
Comp., p. 950; E.O. 13026, 61 FR 58767, 3 
CFR, 1996 Comp., p. 228; E.O. 13099, 63 FR 
45167, 3 CFR, 1998 Comp., p. 208; E.O. 
13222, 66 FR 44025, 3 CFR, 2001 Comp., p. 
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001 
Comp., p. 786; Notice of September 18, 2020, 
85 FR 59641 (September 22, 2020); Notice of 
November 12, 2020, 85 FR 72897 (November 
13, 2020). 

■ 2. Supplement No. 4 to part 744 is 
amended under CHINA, PEOPLE’S 
REPUBLIC OF, by adding in 
alphabetical order entries for ‘‘National 
Supercomputing Center Jinan,’’ 
‘‘National Supercomputing Center 
Shenzhen,’’ ‘‘National Supercomputing 
Center Wuxi,’’ ‘‘National 
Supercomputer Center Zhengzhou,’’ 
‘‘Shanghai High-Performance Integrated 
Circuit Design Center,’’ ‘‘Sunway 
Microelectronics,’’ and ‘‘Tianjin 
Phytium Information Technology’’ to 
read as follows: 

Supplement No. 4 to Part 744—Entity 
List 

* * * * * 

Country Entity License 
requirement 

License 
review policy 

Federal Register 
Citation 

* * * * * * * 

CHINA, PEO-
PLE’S REPUB-
LIC OF.

* * * * * *

National Supercomputing Center Jinan, a.k.a., the following 
two aliases: 

—Shandong Computing Center; and—NSCC–JN. 

For all items sub-
ject to the EAR. 
(See § 744.11 
of the EAR). 

Presumption of 
denial.

86 FR [INSERT 
FR PAGE 
NUMBER] 4/9/ 
2021. 

No. 1768, Xinluo Street, High-tech Development Zone, Jinan 
City, Shandong Province, China. 

National Supercomputing Center Shenzhen, a.k.a., the fol-
lowing three aliases: 

—The National Supercomputing Shenzhen Center; 
—Shenzhen Cloud Computing Center; and 
—NSCC–SZ. 

For all items sub-
ject to the EAR. 
(See § 744.11 
of the EAR). 

Presumption of 
denial.

86 FR [INSERT 
FR PAGE 
NUMBER] 4/9/ 
2021. 
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Country Entity License 
requirement 

License 
review policy 

Federal Register 
Citation 

No. 9 Duxue Road, University Town Community, Taoyuan 
Street, Nanshan District, Shenzhen, China. 

National Supercomputing Center Wuxi, a.k.a., the following one 
alias: 

—NSCC–WX. 

For all items sub-
ject to the EAR. 
(See § 744.11 
of the EAR). 

Presumption of 
denial.

86 FR [INSERT 
FR PAGE 
NUMBER] 

4/9/2021. 
No. 1, Yinbai Road, Binhu District, Wuxi City, China. 
National Supercomputer Center Zhengzhou, a.k.a., the fol-

lowing one alias: 
—NSCC–ZZ. 

For all items sub-
ject to the EAR. 
(See § 744.11 
of the EAR). 

Presumption of 
denial.

86 FR [INSERT 
FR PAGE 
NUMBER] 4/9/ 
2021. 

Southeast of the intersection of Fengyang Street and 
Changchun Road, Zhongyuan District, Zhengzhou City, 
China; and 1st Floor, Building 18, Zhengzhou University 
(South Campus), Zhengzhou City, China; and Room 213, In-
stitute of Drug Research, Zhengzhou University, Changchun 
Road, High-tech Zone, Zhengzhou City, China. 
* * * * * *

Shanghai High-Performance Integrated Circuit Design Center, 
a.k.a., the following two aliases: 

—Shenwei Micro; and 
—Shanghai High-Performance IC Design Center. 

For all items sub-
ject to the EAR. 
(See § 744.11 
of the EAR). 

Presumption of 
denial.

86 FR [INSERT 
FR PAGE 
NUMBER] 4/9/ 
2021. 

No. 399, Bi sheng Road, Zhangjiang Hi-Tech Park, Pudong 
New Area, Shanghai, China; and 428 Zhanghen Rd, 
Zhangjiang High Tech Park, Pudong District, Shanghai, 
China. 
* * * * * *

Sunway Microelectronics, a.k.a., the following two aliases: 
—Chengdu Shenwei Technology; and 
—Chengdu Sunway Technology. 

For all items sub-
ject to the EAR. 
(See § 744.11 
of the EAR). 

Presumption of 
denial.

86 FR [INSERT 
FR PAGE 
NUMBER] 4/9/ 
2021. 

Building D22, Electronic Science and Technology Park, Section 
4, Huafu Avenue, Chengdu, China; and Shuangxing Avenue, 
Gongxing Street, Southwest Airport Economic Development 
Zone, Shuangliu District, Chengdu, China. 
* * * * * *

Tianjin Phytium Information Technology, a.k.a., the following 
three aliases: 

—Phytium; 
—Phytium Technology; and 
—Tianjin Feiteng Information Technology. 

For all items sub-
ject to the EAR. 
(See § 744.11 
of the EAR). 

Presumption of 
denial.

86 FR [INSERT 
FR PAGE 
NUMBER] 4/9/ 
2021. 

Bldg 5 Xin’an Venture Plaza 1 Haiyuan M Rd Binhai New Area 
Tianjin, 300450 China; and Building 5, Xin’an Chuangye 
Plaza, No. 1, Haiyuan Middle Road, Binhai New District, 
Tianjin, China; and 8th Floor, Quantum Core Tower, No. 27 
Zhichun Road, Haidian District, Beijing, China; and 10th 
Floor, Office Building, Wangdefu Kaiyue International Build-
ing, No. 526 Sanyi Avenue, Kaifu District, Changsha City, 
Hunan Province; China; and Room 101, No. 1012, Hulin 
Road, Huangpu District, Guangzhou, China; and 100 
Waihuanxi Rd, 3F–326 Science Pavilion, Panyu District, 
Guangdong, Guangzhou, China. 
* * * * * *

* * * * * * * 

* * * * * 

Matthew S. Borman, 
Deputy Assistant Secretary for Export 
Administration. 
[FR Doc. 2021–07400 Filed 4–8–21; 8:45 am] 
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CONSUMER PRODUCT SAFETY 
COMMISSION 

16 CFR Part 1640 

[Docket No. CPSC–2021–0007] 

Standard for the Flammability of 
Upholstered Furniture 

AGENCY: U.S. Consumer Product Safety 
Commission. 
ACTION: Direct final rule. 

SUMMARY: The Consumer Product Safety 
Commission (Commission or CPSC) is 
issuing a direct final rule to codify in 
the Code of Federal Regulations the 
statutory requirements for the 
flammability of upholstered furniture 
under the COVID–19 Regulatory Relief 
and Work From Home Safety Act. This 
Act mandates that CPSC promulgate 
California Technical Bulletin 117–2013 
as a flammability standard for 
upholstered furniture under section 4 of 
the Flammable Fabrics Act. 
DATES: Effective date: The rule is 
effective on June 25, 2021, and applies 
to upholstered furniture manufactured, 
imported, or reupholstered on or after 
that date, unless we receive a significant 
adverse comment by May 10, 2021. If 
we receive a timely significant adverse 
comment, we will publish notification 
in the Federal Register, withdrawing 
this direct final rule before the effective 
date. The Director of the Federal 
Register approves the incorporation by 
reference of certain documents listed in 
this final rule as of June 25, 2021. 

Compliance date for labeling 
requirement: Compliance with the 
labeling requirement in § 1640.4 must 
start by June 25, 2022, and applies to 
upholstered furniture manufactured, 
imported, or reupholstered on or after 
that date. 
ADDRESSES: You can submit comments, 
identified by Docket No. CPSC–2021– 
0007, by any of the following methods: 

Electronic Submissions: Submit 
electronic comments to the Federal 
eRulemaking Portal at: https://
www.regulations.gov. Follow the 
instructions for submitting comments. 
CPSC does not accept comments 
submitted by electronic mail (email), 
except through https://
www.regulations.gov. CPSC encourages 
you to submit electronic comments by 
using the Federal eRulemaking Portal, 
as described above. 

Mail/Hand Delivery/Courier Written 
Submissions: Submit comments by 
mail/hand delivery/courier to: Division 
of the Secretariat, Consumer Product 
Safety Commission, Room 820, 4330 
East West Highway, Bethesda, MD 

20814; telephone: (301) 504–7479. 
Alternatively, as a temporary option 
during the COVID–19 pandemic, you 
may email such submissions to: cpsc- 
os@cpsc.gov. 

Instructions: All submissions must 
include the agency name and docket 
number for this notice. CPSC may post 
all comments without change, including 
any personal identifiers, contact 
information, or other personal 
information provided, to: https://
www.regulations.gov. Do not submit 
electronically: Confidential business 
information, trade secret information, or 
other sensitive or protected information 
that you do not want to be available to 
the public. If you wish to submit such 
information, please submit it according 
to the instructions for mail/hand 
delivery/courier written submissions. 

Docket: For access to the docket to 
read background documents or 
comments received, go to: https://
www.regulations.gov, and insert the 
docket number, CPSC–2021–0007 into 
the ‘‘Search’’ box, and follow the 
prompts. 

FOR FURTHER INFORMATION CONTACT: 
Andrew Lock, Project Manager, 
Directorate for Laboratory Sciences, 
National Product Testing and 
Evaluation Center, 5 Research Place, 
Rockville, MD 20850, phone: (301) 987– 
2099; email: alock@cpsc.gov. 
SUPPLEMENTARY INFORMATION: 

I. Statutory Authority 

On December 27, 2020, Congress 
signed into law, ‘‘COVID–19 Regulatory 
Relief and Work From Home Safety 
Act,’’ Public Law 116–260 (COVID–19 
Act). Section 2101(c) of the COVID–19 
Act mandates that, 180 days after the 
date of enactment of the COVID–19 Act, 
the standard for upholstered furniture 
set forth by the Bureau of Electronic and 
Appliance Repair, Home Furnishings 
and Thermal Insulation of the 
Department of Consumer Affairs of the 
State of California in Technical Bulletin 
(TB) 117–2013 (TB 117–2013), entitled, 
‘‘Requirements, Test Procedure and 
Apparatus for Testing the Smolder 
Resistance of Materials Used in 
Upholstered Furniture,’’ published June 
2013, ‘‘shall be considered to be a 
flammability standard promulgated by 
the Consumer Product Safety 
Commission under section 4 of the 
Flammable Fabrics Act (15 U.S.C. 
1193).’’ 

II. Description of the California 
Standard 

The Commission is codifying the 
relevant sections in 16 CFR part 1640 to 
ensure that CPSC regulations clearly 

and accurately reflect the statutory 
requirements imposed on the regulated 
community by the COVID–19 Act. 
Immediate codification of the relevant 
portions of the COVID–19 Act 
requirements will put regulated parties 
on notice of their legal responsibilities 
and ensure that stakeholders, including 
manufacturers, importers, testing 
laboratories, consumers, and other 
interested parties, have notice that the 
CPSC will adopt the California standard 
effective on June 25, 2021. 

Pursuant to the COVID–19 Act, as of 
June 25, 2021, the California standard, 
TB 117–2013, is considered to be a 
flammability standard promulgated 
under section 4 of the FFA. TB 117– 
2013 sets forth the requirements, test 
procedure, and apparatus for testing the 
smolder resistance of materials used in 
upholstered furniture from hazards 
associated with smoldering ignition. 
The standard provides methods for 
smolder resistance of cover fabrics, 
barrier materials, resilient filling 
materials, and decking materials for use 
in upholstered furniture. The COVID–19 
Act also requires that states may not 
preempt sections 1374 through 1374.3 
of title 4, California Code of Regulations 
(CCR) (except for subsections (b) and (c) 
of section 1374 of that title). 

• Section 1374, 4 CCR 1374, is titled, 
‘‘Flammability; Upholstered and 
Reupholstered Furniture’’ and provides 
that: 

(a) On and after January 1, 2015, all 
filling materials and cover fabrics 
contained in any article of upholstered 
furniture and added to reupholstered 
furniture shall meet the fire retardant 
requirements as set forth in TB 117– 
2013. 

(b) In addition to the requirements of 
subsection (a) above, finished articles of 
upholstered furniture may also be tested 
in accordance with TB 116 entitled 
‘‘Test Procedures and Apparatus for 
Testing the Flame Retardance of 
Upholstered Furniture,’’ dated January 
2019. 

(c) The flammability requirements 
contained in this section are considered 
to be flammability performance 
standards. Testing under these 
standards shall be at the discretion of 
the licensee; however, products and 
materials offered for sale in this state 
shall meet all applicable flammability 
requirements established in these 
regulations. 

• Section 1374.1, 4 CCR 1374.1, is 
titled ‘‘Exemptions. [Repealed]; 

• Section 1374.2, 4 CCR 1374.2, is 
titled ‘‘Criteria for Exemption’’ and 
includes exemptions for certain articles 
of upholstered furniture including 
outdoor cushions and pads, certain 
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1 Section 16(a) of the FFA states that, with certain 
exceptions: ‘‘[W]henever a flammability standard or 
other regulation for a fabric, related material, or 
product is in effect under this Act, no State or 
political subdivision of a State may establish or 
continue in effect a flammability standard or other 
regulation for such fabric, related material or 
product if the standard or other regulation is 
designed to protect against the same risk of 
occurrence of fire with respect to which the 
standard or other regulation under this Act is in 
effect unless the State or political subdivision 
standard or other regulation is identical to the 
Federal standard or other regulation.’’ 15 U.S.C. 
1203(a). 

2 Section 231 of the CPSIA, Public Law 110–314, 
provides that, ‘‘The provisions of this section 
establishing the extent to which the Flammable 
Fabrics Act (15 U.S.C. 1191 et seq.) preempts, 
limits, or otherwise affects any other Federal, State, 
or local law, any rule, procedure, or regulation, or 
any cause of action under State or local law not to 
be expanded or contracted in scope, or limited, 
modified or extended in application, by any rule or 
regulation under the Flammable Fabrics Act, or by 
reference in any preamble, statement of policy, 
executive branch statements, or other matter 
associated with the publication of any such rule or 
regulation.’’ (15 U.S.C. 2051 note). 

infant and toddler products, and 
medically prescribed furnishings; 

• Section 1374.3, 4 CCR 1374.3 is 
titled ‘‘Labeling’’ and prescribes certain 
labeling requirements for upholstered 
furniture conforming to section 1374 (a) 
and 1374 (b). 

In accordance with the requirements 
of 1 CFR 51.5, the CPSC includes 
regulatory text with following 
incorporations by reference: 

• TB 117–2013; 
• Sections 1374, 1374.2, and 1374.3 

of 4 CCR. 

III. Description of the Rule 

The Commission codifies the 
following relevant statutory text of 
section 2101 in the COVID–19 Act: 

A. Definitions 

The COVID–19 Act provides the 
following definitions: 

• The term ‘‘bedding product’’ 
means— 

(1) an item that is used for sleeping or 
sleep-related purposes; or 

(2) any component or accessory with 
respect to an item described in 
subparagraph (1), without regard to 
whether the component or accessory, as 
applicable, is used— 

(a) alone; or 
(b) along with, or contained within, 

that item; 
• the term ‘‘California standard’’ 

means TB 117–2013; 
• the terms ‘‘foundation’’ and 

‘‘mattress’’ have the meanings given 
those terms in 16 CFR 1633.2, as in 
effect on the date of enactment of the 
COVID–19 Act; and 

• the term ‘‘upholstered furniture’’— 
(1) means an article of seating 

furniture that— 
(a) is intended for indoor use; 
(b) is movable or stationary; 
(c) is constructed with an upholstered 

seat, back, or arm; 
(d) is— 
(i) made or sold with a cushion or 

pillow, without regard to whether that 
cushion or pillow, as applicable is 
attached or detached with respect to the 
article of furniture; or 

(ii) stuffed or filled, or able to be 
stuffed or filled, in whole or in part, 
with any material, including a substance 
or material that is hidden or concealed 
by fabric or another covering, including 
a cushion or pillow belonging to, or 
forming a part of, the article of furniture; 
and 

(e) together with the structural units 
of the article of furniture, any filling 
material, and the container and covering 
with respect to those structural units 
and that filling material, can be used as 
a support for the body of an individual, 

or the limbs and feet of an individual, 
when the individual sits in an upright 
or reclining position; 

(2) includes an article of furniture that 
is intended for use by a child; and 

(3) does not include— 
(a) a mattress; 
(c) a foundation; 
(d) any bedding product; or 
(e) furniture that is used exclusively 

for the purpose of physical fitness and 
exercise. 

B. Testing and Certification 

The COVID–19 Act provides that for 
purposes of testing and certification: 

• A fabric, related material, or 
product to which the California 
standard applies shall not be subject to 
section 14(a) of the Consumer Product 
Safety Act (15 U.S.C. 2063(a)) with 
respect to that standard. 

• Each manufacturer of a product that 
is subject to the California standard 
shall include the statement ‘‘Complies 
with U.S. CPSC requirements for 
upholstered furniture flammability’’ on 
a permanent label located on the 
product, which shall be considered to 
be a certification that the product 
complies with that standard. 

C. Preemption 

The COVID–19 Act provides that for 
purposes of preemption, 
notwithstanding section 16 of the FFA 1 
and section 231 of the Consumer 
Product Safety Improvement Act of 
2008,2 and except as provided in 
sections 1374 through 1374.3 of title 4, 
California Code of Regulations (except 
for subsections (b) and (c) of section 
1374 of that title), or the California 
standard, no State or any political 

subdivision of a State may establish or 
continue in effect any provision of a 
flammability law, regulation, code, 
standard, or requirement that is 
designed to protect against the risk of 
occurrence of fire, or to slow or prevent 
the spread of fire, with respect to 
upholstered furniture. 

In addition, the COVID–19 Act 
provides that the COVID–19 Act and the 
FFA (15 U.S.C. 1191 et seq.) will not 
preempt or otherwise affect— 

(1) any State or local law, regulation, 
code, standard, or requirement that— 

(a) concerns health risks associated 
with upholstered furniture; and 

(b) is not designed to protect against 
the risk of occurrence of fire, or to slow 
or prevent the spread of fire, with 
respect to upholstered furniture; 

(2) sections 1374 through 1374.3 of 
title 4, California Code of Regulations 
(except for subsections (b) and (c) of 
section 1374 of that title), as in effect on 
the date of enactment of this Act; or 

(3) the California standard. 

IV. Direct Final Rule Process 

The Commission is issuing this rule 
as a direct final rule (DFR). The 
Administrative Procedure Act (APA) 
generally requires notice and comment 
rulemaking. 5 U.S.C. 553(b). In 
Recommendation 95–4, the 
Administrative Conference of the 
United States (ACUS) endorsed direct 
final rulemaking as an appropriate 
procedure to expedite promulgation of 
rules that are noncontroversial and that 
are not expected to generate significant 
adverse comment. See 60 FR 43108 
(August 18, 1995). Consistent with the 
ACUS recommendation, the 
Commission is publishing this rule as a 
direct final rule because CPSC believes 
that this action is not controversial, and 
CPSC does not expect significant 
adverse comment because we are 
codifying statutorily mandated 
requirements. Unless we receive a 
significant adverse comment within 30 
days, the rule will become effective on 
June 25, 2021. In accordance with 
ACUS’s recommendation, the 
Commission considers a significant 
adverse comment to be one where the 
commenter explains why the rule would 
be inappropriate, including an assertion 
challenging the rule’s underlying 
premise or approach, or a claim that the 
rule would be ineffective or 
unacceptable without change. 

Should the Commission receive a 
significant adverse comment, the 
Commission will withdraw this direct 
final rule. A notice of proposed 
rulemaking (NPR), providing an 
opportunity for public comment, is also 
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being published in this same issue of 
the Federal Register. 

V. Effective Date and Compliance Date 
Sec. 2101 of the COVID–19 Act states 

that, beginning on June 25, 2021, the 
California standard shall be considered 
to be a flammability standard 
promulgated by the CPSC under section 
4 of the FFA (15 U.S.C. 1193). Section 
4(b) of the FFA provides that a 
flammability standard shall become 
effective one year from the date it is 
promulgated, unless the Commission 
finds for good cause that an earlier or 
later effective date is in the public 
interest, and the Commission publishes 
the reason for that finding. Section 4(b) 
of the FFA also requires that an 
amendment of a flammability standard 
shall exempt products ‘‘in inventory or 
with the trade’’ on the date the 
amendment becomes effective, unless 
the Commission limits or withdraws 
that exemption because those products 
are so highly flammable that they are 
dangerous when used by consumers for 
the purpose for which they are 
intended. 15 U.S.C. 1193(b). 

A. Effective Date 
Under the COVID–19 Act, because the 

California standard is required to be 
promulgated as an FFA standard as of 
June 25, 2021, under section 4(b) of the 
FFA, the effective date would be a year 
from the date of promulgation, or June 
25, 2022, absent Commission action. 
However, the Commission concludes 
that there is good cause to require an 
earlier effective date of June 25, 2021 
because based on current information, a 
very high percentage (up to 95 percent) 
of upholstered furniture items currently 
marketed in the United States already 
comply with the TB 117–2013 
requirements. Therefore, the June 25, 
2021 effective date would not impose 
any significant additional burden to 
industry. Accordingly, upholstered 
furniture manufactured, imported, or 
reupholstered on or after June 25, 2021, 
is required to be compliant with the 
requirements of the standard. 

B. Inventory 
Section 4(b) of the Flammable Fabrics 

Act also states that ‘‘[e]ach . . . 
[promulgated] standard . . . shall 
exempt . . . products in inventory or 
with the trade as of the date on which 
the standard . . . becomes effective 
except that, if the Commission finds that 
any such . . . product is so highly 
flammable as to be dangerous when 
used by consumers for the purpose for 
which it is intended, it may under such 
conditions as the Commission may 
prescribe, withdraw, or limit the 

exemption for such . . . product.’’ Id. 
Because industry is substantially 
compliant with the TB–117–2013 
requirements, most products in 
inventory or with trade would already 
meet the flammability requirements 
under the COVID–19 Act, and therefore, 
would not support a finding by the 
Commission that such products would 
be deemed highly flammable. 
Accordingly, the Commission concludes 
that there is no basis to prescribe, 
withdraw, or limit the exemption for 
products in inventory or trade. 

C. Compliance Date for Labeling 
The COVID–19 Act imposes a new 

requirement which directs each 
manufacturer of a product that is subject 
to the California standard to include the 
statement ‘‘Complies with U.S. CPSC 
requirements for upholstered furniture 
flammability’’ on a permanent label 
located on the product. Because this is 
a new requirement, the Commission 
provides a later compliance date, for the 
labeling requirements only, to allow the 
furniture industry sufficient time to 
implement the new labeling 
requirements and address any supply 
chain issues that may exist for 
relabeling upholstered furniture. 
Accordingly, upholstered furniture 
manufactured, imported, or 
reupholstered on or after June 25, 2021, 
must comply with the flammability 
requirements of TB 117–2013, and 
comply with the labeling requirements 
by June 25, 2022. 

VI. Incorporation by Reference 
The Office of the Federal Register 

(OFR) has regulations regarding 
incorporation by reference. 1 CFR part 
51. Under these regulations, agencies 
must discuss, in the preamble of the 
rule, ways in which the material the 
agency incorporates by reference is 
reasonably available to interested 
parties, and how interested parties can 
obtain the material. In addition, the 
preamble of the rule must summarize 
the material. 1 CFR 51.5(a). 

In accordance with the OFR 
regulations, section II of this preamble 
summarizes the material in TB 117– 
2013 and sections 1374, 1374.2, and 
1374.3 of 4 CCR that the Commission 
incorporates by reference into 16 CFR 
part 1640. These documents are 
reasonably available to interested 
parties because these documents are not 
copyrighted and are publicly available. 
TB 117–2013 is available for viewing 
and downloading at https://
bhgs.dca.ca.gov/about_us/tb117_
2013.pdf. Interested parties can request 
a copy of TB 117–2013 from the State 
of California, Department of Consumer 

Affairs, 4244 South Market Court, Suite 
D, Sacramento, CA 95834. Sections 
1374, 1374.2, and 1374.3 of 4 CCR are 
available for viewing and downloading 
at https://oal.ca/gov/publications/ccr/. 
Interested parties can order a hard-copy 
version of the CCR or purchase 
individual Titles, from Barclay, 
publisher of the Official CCR, at 1–800– 
888–3600. See § 1640.6(b) for more 
availability information. 

The CPSC will make both TB117– 
2013, and sections 1374, 1374.2, and 
1374.3 of 4 CCR available in 
www.regulations.gov in this docket, 
under Supporting and Related Material. 
Interested parties can also schedule an 
appointment to inspect copies at CPSC’s 
Division of the Secretariat, U.S. 
Consumer Product Safety Commission, 
Room 820, 4330 East West Highway, 
Bethesda, MD 20814, telephone: 301– 
504–7479; email: cpsc-os@cpsc.gov. 

VII. Certification 
Section 14(a) of the Consumer 

Product Safety Act (CPSA; 15 U.S.C. 
2051–2089) requires manufacturers of 
products subject to a consumer product 
safety rule under the CPSA, or to a 
similar rule, ban, standard, or regulation 
under any other act enforced by the 
Commission, to certify that the products 
comply with all applicable CPSC 
requirements. 15 U.S.C. 2063(a). The 
COVID–19 Act provides that for 
purposes of testing and certification, 
fabric, related material, or product to 
which the California standard applies 
shall not be subject to section 14(a) of 
the CPSA (15 U.S.C. 2063(a)) with 
respect to that standard. Accordingly, 
section 14(a) of the CPSA does not 
apply to this standard for the 
flammability of upholstered furniture. 
However, the COVID–19 Act requires 
each manufacturer of a product that is 
subject to the California standard to 
include the statement ‘‘Complies with 
U.S. CPSC requirements for upholstered 
furniture flammability’’ on a permanent 
label located on the product, which 
shall be considered to be a certification 
that the product complies with this 
standard. 

VIII. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA; 

5 U.S.C. 601–612) generally requires 
agencies to review final rules for their 
potential economic impact on small 
entities, including small businesses, and 
prepare regulatory flexibility analyses. 5 
U.S.C. 603, 604. The CPSC has 
determined that the direct final rule is 
limited to codifying the relevant 
statutory provisions of the COVID–19 
Act, and will not cause a significant 
impact on small entities. The CPSC 
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certifies that this rule will not, if issued, 
have a significant impact on a 
substantial number of small entities. 

IX. Paperwork Reduction Act 

The COVID–19 Act includes 
requirements for labeling because it 
requires each manufacturer of a product 
that is subject to the California standard 
to include a permanent label located on 
the product with the statement 
‘‘Complies with U.S. CPSC requirements 
for upholstered furniture flammability.’’ 

Although marking, labeling, and 
instructional literature can constitute a 
‘‘collection of information,’’ as defined 
in the Paperwork Reduction Act (PRA; 
44 U.S.C. 3501–3521), the PRA excepts 
labels that disclose information 
completely defined by the agency, such 
as the Surgeon General’s warnings about 
cigarettes. Here, the required label is 
defined by statute and allows for no 
variability regarding the content of the 
label. Thus, the public disclosure of 
information required by the product 
label: ‘‘Complies with U.S. CPSC 
requirements for upholstered furniture 
flammability’’ does not fall within the 
definition of ‘‘collection of information’’ 
under the PRA. 5 CFR 1320.3(c)(2). 

X. Environmental Considerations 

The Commission’s regulations 
provide a categorical exclusion for the 
Commission’s rules from any 
requirement to prepare an 
environmental assessment or an 
environmental impact statement where 
they ‘‘have little or no potential for 
affecting the human environment.’’ 16 
CFR 1021.5(c)(2). This rule falls within 
the categorical exclusion, so no 
environmental assessment or 
environmental impact statement is 
required. 

XI. Preemption 

The COVID–19 Act provides that for 
purposes of preemption, 
notwithstanding the preemption 
provisions under section 16 of the 
Flammable Fabrics Act (15 U.S.C. 1203) 
and section 231 of the Consumer 
Product Safety Improvement Act of 
2008 (CPSIA) (15 U.S.C. 2051 note), and 
except as provided in sections 1374 
subsections (b) and (c) of the California 
Code of Regulations of section 1374; or 
the California standard, no state or any 
political subdivision of a State may 
establish or continue in effect any 
provision of a flammability law, 
regulation, code, standard, or 
requirement that is designed to protect 
against the risk of occurrence of fire, or 
to slow or prevent the spread of fire, 
with respect to upholstered furniture. 

In addition, the COVID–19 Act 
includes a provision—‘‘Preservation of 
Certain State Law’’ providing that 
nothing in the COVID–19 Act or the 
FFA (15 U.S.C. 1191 et seq.) will 
preempt or otherwise affect— 

(1) any State or local law, regulation, 
code, standard, or requirement that— 

(a) concerns health risks associated 
with upholstered furniture; and 

(b) is not designed to protect against 
the risk of occurrence of fire, or to slow 
or prevent the spread of fire, with 
respect to upholstered furniture; 

(2) sections 1374 through 1374.3 of 
title 4, California Code of Regulations 
(except for subsections (b) and (c) of 
section 1374 of that title), as in effect on 
the date of enactment of this Act; or 

(3) the California standard. 
This rule codifies the preemption 

provisions to put regulated parties on 
notice of their legal responsibilities 
regarding preemption and to eliminate 
the potential for confusion that might 
arise in the event that a conflict is 
perceived between the preemption 
requirements of the COVID–19 Act and 
those contained in other CPSC statutes. 

XII. Congressional Review Act 

The Congressional Review Act (CRA; 
5 U.S.C. 801–808) states that before a 
rule may take effect, the agency issuing 
the rule must submit the rule, and 
certain related information, to each 
House of Congress and the Comptroller 
General. 5 U.S.C. 801(a)(1). The CRA 
submission must indicate whether the 
rule is a ‘‘major rule.’’ The CRA states 
that the Office of Information and 
Regulatory Affairs (OIRA) determines 
whether a rule qualifies as a ‘‘major 
rule.’’ 

Pursuant to the CRA, this rule does 
not qualify as a ‘‘major rule,’’ as defined 
in 5 U.S.C. 804(2). To comply with the 
CRA, CPSC will submit the required 
information to each House of Congress 
and the Comptroller General. 

List of Subjects in 16 CFR Part 1640 

Consumer protection, Flammable 
materials, Incorporation by reference, 
Labeling, Upholstered furniture 
materials, Textiles. 
■ For the reasons stated in the preamble, 
the Commission amends title 16 of the 
Code of Federal Regulations by adding 
part 1640 to subchapter D to read as 
follows: 

PART 1640—STANDARD FOR THE 
FLAMMABILITY OF UPHOLSTERED 
FURNITURE 

Sec. 
1640.1 Purpose and scope. 
1640.2 Effective date and compliance date. 

1640.3 Definitions. 
1640.4 Certification and labeling. 
1640.5 Requirements. 
1640.6 Incorporation by reference. 

Authority: Sec. 2101, Pub. L. 116–260, 15 
U.S.C. 1193. 

§ 1640.1 Purpose and scope. 

(a) Purpose. This part establishes the 
standard for the flammability of 
upholstered furniture, as set forth by the 
Bureau of Electronic and Appliance 
Repair, Home Furnishings and Thermal 
Insulation of the Department of 
Consumer Affairs of the State of 
California in Technical Bulletin 117– 
2013, entitled ‘‘Requirements, Test 
Procedure and Apparatus for Testing the 
Smolder Resistance of Materials Used in 
Upholstered Furniture,’’ published June 
2013 (for availability, see § 1640.6). 

(b) Scope. All upholstered furniture as 
defined in § 1640.3 manufactured, 
imported, or reupholstered on or after 
the effective date of this standard is 
subject to the requirements of this part. 

§ 1640.2 Effective date and compliance 
date. 

(a) Effective date. This part (the 
standard) is effective June 25, 2021, and 
shall apply to all upholstered furniture, 
as defined in § 1640.3, manufactured, 
imported, or reupholstered on or after 
that date. 

(b) Compliance date. Compliance 
with the labeling requirement in 
§ 1640.4 shall be required by June 25, 
2022, and shall apply to all upholstered 
furniture, as defined in § 1640.3, 
manufactured, imported, or 
reupholstered on or after that date. 

§ 1640.3 Definitions. 

(a) Bedding product means 
(1) An item that is used for sleeping 

or sleep-related purposes; or 
(2) Any component or accessory with 

respect to an item described in this 
paragraph (a), without regard to whether 
the component or accessory, as 
applicable, is used— 

(i) Alone; or 
(ii) Along with, or contained within, 

that item; 
(b) California standard means the 

standard set forth by the Bureau of 
Electronic and Appliance Repair, Home 
Furnishings and Thermal Insulation of 
the Department of Consumer Affairs of 
the State of California in Technical 
Bulletin 117- 2013, entitled 
‘‘Requirements, Test Procedure and 
Apparatus for Testing the Smolder 
Resistance of Materials Used in 
Upholstered Furniture’’, published June 
2013 (see § 1640.6). 

(c) Foundation has the meaning given 
that term in § 1633.2 of this chapter. 
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(d) Mattress has the meaning given 
that term in § 1633.2 of this chapter. 

(e) Upholstered furniture. (1) Means 
an article of seating furniture that— 

(i) Is intended for indoor use; 
(ii) Is movable or stationary; 
(iii) Is constructed with an 

upholstered seat, back, or arm; 
(iv) Is: 
(A) Made or sold with a cushion or 

pillow, without regard to whether that 
cushion or pillow, as applicable, is 
attached or detached with respect to the 
article of furniture, or 

(B) Stuffed or filled, or able to be 
stuffed or filled, in whole or in part, 
with any material, including a substance 
or material that is hidden or concealed 
by fabric or another covering, including 
a cushion or pillow belonging to, or 
forming a part of, the article of furniture; 
and 

(v) Together with the structural units 
of the article of furniture, any filling 
material, and the container and covering 
with respect to those structural units 
and that filling material, can be used as 
a support for the body of an individual, 
or the limbs and feet of an individual, 
when the individual sits in an upright 
or reclining position; 

(2) Includes an article of furniture that 
is intended for use by a child; and 

(3) Does not include— 
(i) A mattress; 
(ii) A foundation; 
(iii) Any bedding product; or 
(iv) Furniture that is used exclusively 

for the purpose of physical fitness and 
exercise. 

§ 1640.4 Certification and labeling. 
(a) Testing and certification. A fabric, 

related material, or product to which the 
California standard applies shall not be 
subject to section 14(a) of the Consumer 
Product Safety Act (15 U.S.C. 2063(a)) 
with respect to that standard. 

(b) Certification label. Each 
manufacturer of a product that is subject 
to the California standard shall include 
the statement ‘‘Complies with U.S. 
CPSC requirements for upholstered 
furniture flammability’’ on a permanent 
label located on the product, which 
shall be considered to be a certification 
that the product complies with that 
standard. 

§ 1640.5 Requirements. 
(a) In general. All upholstered 

furniture must comply with the 
requirements in the California standard, 
Technical Bulletin (TB) 117–2013, 
‘‘Requirements, Test Procedure and 
Apparatus for Testing the Smolder 
Resistance of Materials Used in 
Upholstered Furniture,’’ June 2013 
(incorporated by reference § 1640.6). 

(b) Preemption. Notwithstanding 
section 16 of the Flammable Fabrics Act 
(15 U.S.C. 1203) and section 231 of the 
Consumer Product Safety Improvement 
Act of 2008 (15 U.S.C. 2051 note), and 
except as provided in sections 1374, 
1374.2, and 1374.3 of 4 California Code 
of Regulations (CCR) (except for 
subsections (b) and (c) of section 1374 
of that title) (incorporated by reference 
§ 1640.6) or the California standard, no 
State or any political subdivision of a 
State may establish or continue in effect 
any provision of a flammability law, 
regulation, code, standard, or 
requirement that is designed to protect 
against the risk of occurrence of fire, or 
to slow or prevent the spread of fire, 
with respect to upholstered furniture. 

(c) Preservation of certain State law. 
Nothing in Public Law 116–260 or the 
Flammable Fabrics Act (15 U.S.C. 1191 
et seq.) and section 231 of the Consumer 
Product Safety Improvement Act of 
2008 (15 U.S.C. 2051 note), may be 
construed to preempt or otherwise 
affect: 

(1) Any State or local law, regulation, 
code, standard, or requirement that— 

(i) Concerns health risks associated 
with upholstered furniture; and 

(ii) Is not designed to protect against 
the risk of occurrence of fire, or to slow 
or prevent the spread of fire, with 
respect to upholstered furniture; 

(2) Sections 1374, 1374.2, and 1374.3 
of 4 CCR (except for subsections (b) and 
(c) of section 1374 of that title), as in 
effect on the date of enactment of Public 
Law 116–260; or 

(3) The California standard. 

§ 1640.6 Incorporation by reference. 
Certain material is incorporated by 

reference into this part with the 
approval of the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. All approved 
material is available for inspection at 
U.S. Consumer Product Safety 
Commission (CPSC), Room 820, 4330 
East West Highway, Bethesda, MD 
20814, and is available from the other 
sources listed in this section. To 
schedule an appointment, contact 
CPSC’s Division of the Secretariat: 
telephone (301) 504–7479 or email: 
cpsc-os@cpsc.gov. The material is also 
available for inspection at the National 
Archives and Records Administration 
(NARA). For information on the 
availability of this material at NARA, 
email fedreg.legal@nara.gov, or go to: 
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 

(a) State of California, Department of 
Consumer Affairs, 4244 South Market 
Court, Suite D, Sacramento, CA 95834; 
email DCA@dca.ca.gov; phone (800) 

952–5210; or visit https://
bhgs.dca.ca.gov/about_us/tb117_
2013.pdf. 

(1) California standard. Technical 
Bulletin (TB) 117–2013, ‘‘Requirements, 
Test Procedure and Apparatus for 
Testing the Smolder Resistance of 
Materials Used in Upholstered 
Furniture,’’ June 2013; IBR approved for 
§ 1640.5. 

(2) [Reserved] 
(b) State of California, Office of 

Administrative Law (OAL), 300 Capitol 
Mall, Suite 1250, Sacramento, CA 
95814–4339, phone 916–323–6815, 
email staff@oal.ca.gov; or visit https://
oal.ca.gov/publications/ccr/; or 
purchase a hard-copy version (full code 
or individual titles) from Barclay, 
publisher of the Official CCR, at 1–800– 
888–3600. 

(1) California Code of Regulations 
(CCR), Title 4, Sections 1374, 1374.2, 
and 1374.3, in effect as of February 26, 
2021 Register 2021, No. 9; IBR approved 
for § 1640.5. 

(2) [Reserved] 

Alberta E. Mills, 
Secretary, Consumer Product Safety 
Commission. 
[FR Doc. 2021–06977 Filed 4–8–21; 8:45 am] 

BILLING CODE 6355–01–P 

AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

22 CFR Part 212 

RIN 0412–AB00 

Procedures for the Review and 
Clearance of USAID’s Guidance 
Documents; Rescission 

AGENCY: U.S. Agency for International 
Development (USAID). 
ACTION: Final rule; rescission. 

SUMMARY: This rule is to rescind the 
regulation published on January 5, 2021, 
titled ‘‘Procedures for the review and 
clearance of USAID’s Guidance 
Documents.’’ This action is necessary to 
comply with the Executive order (E.O.) 
titled ‘‘Revocation of Certain Executive 
Orders Concerning Federal Regulation,’’ 
signed on January 20, 2021, which 
specifically requires the revocation of 
the E.O. titled ‘‘Promoting the Rule of 
Law Through Improved Agency 
Guidance Documents,’’ signed on 
October 9, 2010. To comply with the 
new E.O., USAID is removing its 
regulations setting forth processes and 
procedures for USAID to issue guidance 
documents as defined in October 2010 
E.O. 
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DATES: This final rule is effective April 
9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Jenna Giandoni, jgiandoni@usaid.gov, 
202–921–5093. 
SUPPLEMENTARY INFORMATION: 

Background 

On October 9, 2019 (84 FR 55235), 
President Trump issued Executive 
Order (E.O.) 13891, Promoting the Rule 
of Law Through Improved Agency 
Guidance Documents. Section 4 of that 
E.O. required each Department or 
Agency to put in place processes and 
procedures for issuing guidance 
documents as defined by the E.O., 
including a self-imposed version of a 
notice-and-comment process for a range 
of policies that are not otherwise 
required to go through notice-and- 
comment rulemaking under the 
Administrative Procedure Act, 5 U.S.C. 
553, et seq. (e.g., policies related to 
agency management, among others, 
which are expressly exempted). USAID 
implemented this directive by amending 
22 CFR part 212 to add subparts N and 
O. 

On January 20, 2021 (86 FR 7049), 
President Biden signed the E.O. 13992, 
Revocation of Certain Executive Orders 
Concerning Federal Regulation, which 
among other things, revokes E.O. 13891, 
Promoting the Rule of Law Through 
Improved Agency Guidance Documents, 
signed on October 9, 2010, by President 
Trump. To comply with the new E.O., 
USAID rescinds the final rule titled 
‘‘Procedures for the Review and 
Clearance of USAID’s Guidance 
Documents’’ by removing subparts N 
and O of 22 CFR part 212, which USAID 
added in the final rule dated January 5, 
2021 (86 FR 250), pursuant to directives 
in the now-repealed E.O. 13891. 

Notice and Comment Not Required 

This rule relates to internal Agency 
management. Therefore, pursuant to 
Section 553(a)(2) of Title 5 of the United 
States Code (U.S.C.), notice of proposed 
rulemaking and opportunity to 
comment are not required. The original 
rule was also done without notice and 
comment under this rationale. 

Regulatory Flexibility Act 

Because notice-and-comment 
rulemaking is not necessary for this 
rule, the provisions of the Regulatory 
Flexibility Act, Section 604 of Title 5 of 
the U.S.C. do not apply. 

Paperwork Reduction Act 

This final rule imposes no new 
reporting or recordkeeping requirements 
that necessitate clearance by OMB. 

List of Subjects in 22 CFR Part 212 

Administrative practice and 
procedure, Freedom of information. 

In consideration of the foregoing, and 
under the authority of E.O. 13992, the 
U.S. Agency for International 
Development (USAID) amends 22 CFR 
part 212 as follows: 

PART 212—PUBLIC INFORMATION 

■ 1. The authority citation for part 212 
continues to read as follows: 

Authority: Pub. L. 114–185, 130 Stat. 538. 

Subpart N [Removed] 

■ 2. Subpart N, consisting of § 212.25, is 
removed. 

Subpart O [Removed] 

■ 3. Subpart O, consisting of §§ 212.26 
through 212.40, is removed. 

Ruth Buckley, 
Acting Performance Improvement Officer/ 
Acting Office Director, Bureau for 
Management Office of Management Policy, 
Budget and Operational Performance. 
[FR Doc. 2021–07314 Filed 4–8–21; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 117 

[Docket No. USCG–2020–0235] 

RIN 1625–AA09 

Drawbridge Operation Regulation; 
Indiana Harbor Canal, East Chicago, IN 

AGENCY: Coast Guard, Department of 
Homeland Security (DHS). 
ACTION: Final rule. 

SUMMARY: The Coast Guard is modifying 
the operating schedule that governs the 
Elgin, Joliet, and Eastern Railroad 
Bridge, mile 0.68, and the Elgin, Joliet, 
and Eastern Railroad Bridge, mile 1.89, 
both over the Indiana Harbor Canal near 
the town of East Chicago, IN. Canadian 
National, the owner and operator of 
these bridges has requested to stop 
continual drawtender service to both 
bridges and operate the bridges only 
while trains are crossing the bridge. 
DATES: This rule is effective May 10, 
2021. 

ADDRESSES: To view documents 
mentioned in this preamble as being 
available in the docket, go to https://
www.regulations.gov. Type USCG– 

2020–0235 in the ‘‘SEARCH’’ box and 
click ‘‘SEARCH.’’ Click on Open Docket 
Folder on the line associated with this 
rule. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this rule, call or 
email: Mr. Lee D. Soule, Bridge 
Management Specialist, Ninth Coast 
Guard District; telephone 216–902– 
6085, email Lee.D.Soule@uscg.mil. 
SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 

CFR Code of Federal Regulations 
DHS Department of Homeland Security 
FR Federal Register 
IGLD85 International Great Lakes Datum of 

1985 
LWD Low Water Datum based on IGLD85 
OMB Office of Management and Budget 
NPRM Notice of proposed rulemaking 

(Advance, Supplemental) 
§ Section 
U.S.C. United States Code 

II. Background Information and 
Regulatory History 

On August 5, 2020, we published in 
the Federal Register (85 FR 47328) a 
notice of proposed rulemaking. There 
we stated why we issued the NPRM, 
and invited comments on our proposed 
regulatory action. During the 60-day 
comment period, we received no 
comments. 

III. Legal Authority and Need for Rule 
The Coast Guard is issuing this rule 

under authority 33 U.S.C. 499. 
All drawbridges over the Indiana 

Harbor Canal are required to open on 
signal and there are no previous 
rulemakings to discuss. The Elgin, 
Joliet, and Eastern Railroad Bridge, mile 
0.68, and the Elgin, Joliet, and Eastern 
Railroad Bridge, mile 1.89, both over the 
Indiana Harbor Canal, currently open on 
signal and are manned by a drawtender 
at each bridge. 

IV. Discussion of Final Rule 
This rule will establish the 

procedures to move the bridges to allow 
rail traffic to cross the bridge while 
giving notice to the vessels transiting 
the waterway that the bridge will be 
lowering. Ten minutes before the bridge 
is lowered for train traffic a 
crewmember from the train will initiate 
a SECURITE call on VHF–FM Marine 
Channel 16 that the bridge will be 
lowering for train traffic and invite any 
concerned mariners to contact the 
crewmember on VHF–FM Marine 
Channel 12. The crewmember will also 
visually monitor for vessel traffic and 
listen for the standard bridge opening 
signal of one prolonged blast and one 
short blast from vessels already 
transiting the waterway. After the ten 

VerDate Sep<11>2014 22:03 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00023 Fmt 4700 Sfmt 4700 E:\FR\FM\09APR1.SGM 09APR1

https://www.regulations.gov
https://www.regulations.gov
mailto:Lee.D.Soule@uscg.mil
mailto:jgiandoni@usaid.gov


18446 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

minute warning, another SECURITE 
shall be made on VHF–FM Marine 
Channel 16 that the bridge will be 
lowering for rail traffic, five minutes 
before lowering. Once the draw tender 
is satisfied that it is safe, the bridge will 
be lowered for rail traffic. Once the rail 
traffic has cleared the bridge, the bridge 
shall be raised and locked in the fully 
open to navigation position. 

We did not receive any comments and 
do not intend to change anything from 
the published NPRM. 

V. Regulatory Analyses 
The Coast Guard has developed this 

rule after considering numerous statutes 
and Executive orders related to 
rulemaking. Below we summarize our 
analyses based on a number of these 
statutes and Executive orders, and we 
discuss First Amendment rights of 
protesters. 

A. Regulatory Planning and Review 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
This rule has not been designated a 
‘‘significant regulatory action,’’ under 
Executive Order 12866. Accordingly, it 
has not been reviewed by the Office of 
Management and Budget (OMB). 

This regulatory action determination 
is based on the ability that vessels can 
still transit the bridge because the bridge 
will only be lowered for train traffic. 

B. Impact on Small Entities 

The Regulatory Flexibility Act of 1980 
(RFA), 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 
The Coast Guard received no comments 
from the Small Business Administration 
on this rule. The Coast Guard certifies 
under 5 U.S.C. 605(b) that this rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

While some owners or operators of 
vessels intending to transit the bridge 
may be small entities, for the reasons 
stated in section V.A above, this rule 
will not have a significant economic 
impact on any vessel owner or operator. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 

we want to assist small entities in 
understanding this rule. If the rule 
would affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1– 
888–REG–FAIR (1–888–734–3247). The 
Coast Guard will not retaliate against 
small entities that question or complain 
about this rule or any policy or action 
of the Coast Guard. 

C. Collection of Information 
This rule calls for no new collection 

of information under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501– 
3520). 

D. Federalism and Indian Tribal 
Government 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on the States, on the relationship 
between the National Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. We have 
analyzed this rule under that order and 
have determined that it is consistent 
with the fundamental federalism 
principles and preemption requirements 
described in Executive Order 13132. 

Also, this rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

E. Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 

aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this rule 
will not result in such an expenditure, 
we do discuss the effects of this rule 
elsewhere in this preamble. We 
published an NPRM in the Federal 
Register (85 FR 47328) with a 60-day 
comment period and did not receive any 
comments. 

F. Environment 

We have analyzed this rule under 
Department of Homeland Security 
Management Directive 023–01, Rev.1, 
associated implementing instructions, 
and Environmental Planning Policy 
COMDTINST 5090.1 (series) which 
guide the Coast Guard in complying 
with the National Environmental Policy 
Act of 1969 (NEPA) (42 U.S.C. 4321– 
4370f). The Coast Guard has determined 
that this action is one of a category of 
actions that do not individually or 
cumulatively have a significant effect on 
the human environment. This rule 
promulgates the operating regulations or 
procedures for drawbridges and is 
categorically excluded from further 
review, under paragraph L49, of Chapter 
3, Table3–1 of the U.S. Coast Guard 
Environmental Planning 
Implementation Procedures. 

Neither a Record of Environmental 
Consideration nor a Memorandum for 
the Record are required for this rule. 

G. Protest Activities 

The Coast Guard respects the First 
Amendment rights of protesters. 
Protesters are asked to contact the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places or vessels. 

List of Subjects in 33 CFR Part 117 

Bridges. 
For the reasons discussed in the 

preamble, the Coast Guard amends 33 
CFR part 117 as follows: 

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

■ 1. The authority citation for part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499; 33 CFR 1.05–1; 
and Department of Homeland Security 
Delegation No. 0170.1. 

■ 2. Add § 117.400 to read as follows: 

§ 117.400 Indiana Harbor Canal. 
(a) Elgin, Joliet, and Eastern Railroad 

Bridge, 0.68, over the Indiana Harbor 
Canal need not have a drawtender in 
continued attendance at the bridge. Ten 
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minutes before the bridge is lowered for 
train traffic a crewmember from the 
train will initiate a SECURITE call on 
VHF–FM Marine Channel 16 that the 
bridge will be lowering for train traffic 
and invite any concerned mariners to 
contact the crewmember on VHF–FM 
Marine Channel 12. The crewmember 
will also visually monitor for vessel 
traffic and listen for the standard bridge 
opening signal of one prolonged blast 
and one short blast from vessels already 
transiting the waterway. After the ten 
minute warning, another SECURITE 
shall be made on VHF–FM Marine 
Channel 16 that the bridge will be 
lowering for rail traffic, five minutes 
before lowering. Once the draw tender 
is satisfied that it is safe, the bridge will 
be lowered for rail traffic. Once the rail 
traffic has cleared the bridge, the bridge 
shall be raised and locked in the fully 
open to navigation position. 

(b) Elgin, Joliet, and Eastern Railroad 
Bridge, mile 1.89, over the Indiana 
Harbor Canal need not have a 
drawtender in continued attendance at 
the bridge. Ten minutes before the 
bridge is lowered for train traffic a 
crewmember from the train will initiate 
a SECURITE call on VHF–FM Marine 
Channel 16 that the bridge will be 
lowering for train traffic and invite any 
concerned mariners to contact the 
crewmember on VHF–FM Marine 
Channel 12. The crewmember will also 
visually monitor for vessel traffic and 
listen for the standard bridge opening 
signal of one prolonged blast and one 
short blast from vessels already 
transiting the waterway. After the ten 
minute warning, another SECURITE 
shall be made on VHF–FM Marine 
Channel 16 that the bridge will be 
lowering for rail traffic, five minutes 
before lowering. Once the crewmember 
is satisfied that it is safe, the bridge will 
be lowered for rail traffic. Once the rail 
traffic has cleared the bridge, the bridge 
shall be raised and locked in the fully 
open to navigation position. 

D.L. Cottrell, 
Rear Admiral, U.S. Coast Guard, Commander, 
Ninth Coast Guard District. 
[FR Doc. 2021–07436 Filed 4–8–21; 8:45 am] 

BILLING CODE 9110–04–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[Docket Number USCG–2020–0307] 

RIN 1625–AA00 

Safety Zone; Christiansted Harbor, St. 
Croix, USVI 

AGENCY: Coast Guard, Department of 
Homeland Security (DHS). 
ACTION: Final rule. 

SUMMARY: The Coast Guard is 
establishing a permanent safety zone for 
certain waters of the Christiansted 
Harbor, St. Croix, United States Virgin 
Islands when liquefied gas carriers are 
in transit to, moored, or are departing 
from the Virgin Island Water and Power 
Authority (WAPA) dock. This action is 
necessary to provide for the safety of life 
on these navigable waters near the 
WAPA dock. This rule prohibits persons 
and vessels from being in the safety 
zone unless authorized by the Captain 
of the Port San Juan or a designated 
representative. This action is necessary 
to better meet the safety and security 
needs of the Port of San Juan. 
DATES: This rule is effective May 10, 
2021. 

ADDRESSES: To view documents 
mentioned in this preamble as being 
available in the docket, go to https://
www.regulations.gov, type USCG–2020– 
0307 in the ‘‘SEARCH’’ box and click 
‘‘SEARCH.’’ Click on Open Docket 
Folder on the line associated with this 
rule. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this rule, call or 
email LT Randy Johnston, Sector San 
Juan Prevention Department, Waterways 
Management Division, U.S. Coast 
Guard; telephone 787–729–2380, email 
ssjwwm@uscg.mil. 
SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 

CFR Code of Federal Regulations 
COTP Captain of the Port 
DHS Department of Homeland Security 
FR Federal Register 
LG Liquefied Gas 
NPRM Notice of proposed rulemaking 
§ Section 
U.S.C. United States Code 
USVI United States Virgin Islands 

II. Background Information and 
Regulatory History 

On May 28, 2020, Small Boat Station 
San Juan recommended Sector San Juan 
establish a permanent safety zone in 

Christiansted Harbor, St. Croix, United 
States Virgin Islands (USVI), where they 
routinely perform escorts of liquefied 
gas (LG) carriers. In response, on 
November 2, 2020, the Coast Guard 
published a notice of proposed 
rulemaking (NPRM) titled ‘‘Safety 
Zones; Christiansted Harbor, St. Croix, 
USVI’’ (85 FR 69301). There we stated 
why we issued the NPRM, and invited 
comments on our proposed regulatory 
action related to the safety zone. During 
the comment period that ended 
December 2, 2020, we received no 
comments. 

III. Legal Authority and Need for Rule 

The Coast Guard is issuing this rule 
under authority in 46 U.S.C. 70034 
(previously 33 U.S.C. 1231). The 
Captain of the Port San Juan (COTP) has 
determined that potential hazards 
associated with the transit and cargo 
operation of LG carriers would be a 
safety concern for anyone within a one- 
half mile of LG carriers during transit 
and within a 50-yard radius while LG 
carriers are moored at the Virgin Island 
Water and Power Authority (WAPA) 
dock. The purpose of this rulemaking is 
to ensure the safety of vessels and the 
navigable waters during the escort and 
cargo operation of LG carriers. 

IV. Discussion of Comments, Changes, 
and the Rule 

As noted above, we received no 
comments on our NPRM published on 
November 2, 2020. There are no changes 
in the regulatory text of this rule from 
the proposed rule in the NPRM. 

This rule establishes a permanent 
moving safety zone in Christiansted 
Harbor, St. Croix, USVI, where Coast 
Guard assets routinely perform escorts 
of LG carriers. This rule establishes a 
moving safety zone of one-half mile 
around any transiting LG carrier, 
beginning at Christiansted Harbor 
Lighted Buoy #1 and ending when the 
LG Carrier moors at the WAPA dock. 
Once moored there will be a 50-yard 
radius safety zone around the LG 
carrier. Additionally, a moving safety 
zone is established on the waters around 
LG carriers departing Christiansted 
Harbor in an area one-half mile around 
each vessel beginning at the Virgin 
Island Water and Power Authority 
(WAPA) dock when the vessel gets 
underway, and continuing until the 
stern passes the Christiansted Harbor 
Lighted Buoy #1. No vessel or person is 
permitted to enter the safety zones 
without obtaining permission from the 
COTP or a designated representative. 
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V. Regulatory Analyses 
We developed this rule after 

considering numerous statutes and 
Executive orders related to rulemaking. 
Below we summarize our analyses 
based on a number of these statutes and 
Executive orders, and we discuss First 
Amendment rights of protestors. 

A. Regulatory Planning and Review 
Executive Orders 12866 and 13563 

direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
This rule has not been designated a 
‘‘significant regulatory action,’’ under 
Executive Order 12866. Accordingly, 
this rule has not been reviewed by the 
Office of Management and Budget 
(OMB). 

This regulatory action determination 
is based on the size, available 
exceptions to the enforcement of the 
safety zone, and notice to mariners. The 
regulated area will impact small 
designated areas of navigable channels 
within Christiansted Harbor, St. Croix, 
USVI. The rule will allow vessels to 
seek permission to enter, transit 
through, anchor in, or remain within the 
safety zone. Additionally, notifications 
to the marine community will be made 
through Local Notice to Mariners, 
Broadcast Notice to Mariners via VHF– 
FM marine channel 16, and on-scene 
representatives. The notifications will 
allow the public to plan operations 
around the affected areas. 

B. Impact on Small Entities 
The Regulatory Flexibility Act of 

1980, 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 
with populations of less than 50,000. 
The Coast Guard received no comments 
from the Small Business Administration 
on this rulemaking. The Coast Guard 
certifies under 5 U.S.C. 605(b) that this 
rule will not have a significant 
economic impact on a substantial 
number of small entities. 

While some owners or operators of 
vessels intending to transit the safety 
zone may be small entities, for the 
reasons stated in section V.A above, this 
rule will not have a significant 
economic impact on any vessel owner 
or operator. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 

Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 
understanding this rule. If the rule 
would affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please call or email the 
contact listed in the FOR FURTHER 
INFORMATION CONTACT section. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1– 
888–REG–FAIR (1–888–734–3247). The 
Coast Guard will not retaliate against 
small entities that question or complain 
about this rule or any policy or action 
of the Coast Guard. 

C. Collection of Information 
This rule will not call for a new 

collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3520). 

D. Federalism and Indian Tribal 
Governments 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on the States, on the relationship 
between the National Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. We have 
analyzed this rule under that order and 
have determined that it is consistent 
with the fundamental federalism 
principles and preemption requirements 
described in Executive Order 13132. 

Also, this rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

E. Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 

State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this rule 
will not result in such an expenditure, 
we do discuss the effects of this rule 
elsewhere in this preamble. 

F. Environment 

We have analyzed this rule under 
Department of Homeland Security 
Directive 023–01, Rev. 1, associated 
implementing instructions, and 
Environmental Planning COMDTINST 
5090.1 (series), which guide the Coast 
Guard in complying with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321–4370f), and have 
determined that this action is one of a 
category of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment. This rule involves a safety 
zone covering the transit and mooring of 
liquefied gas carriers that would 
prohibit entry within one-half mile. It is 
categorically excluded from further 
review under paragraph L60(a) of 
Appendix A, Table 1 of DHS Instruction 
Manual 023–01–001–01, Rev. 1. A 
Record of Environmental Consideration 
supporting this determination is 
available in the docket. For instructions 
on locating the docket, see the 
ADDRESSES section of this preamble. 

G. Protest Activities 

The Coast Guard respects the First 
Amendment rights of protesters. 
Protesters are asked to call or email the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places or vessels. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows: 

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

■ 1. The authority citation for part 165 
continues to read as follows: 

Authority: 46 U.S.C. 70034, 70051; 33 CFR 
1.05–1, 6.04–1, 6.04–6, and 160.5; 
Department of Homeland Security Delegation 
No. 0170.1. 

■ 2. Add § 165.789 to read as follows: 
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§ 165.789 Safety Zone; Christiansted 
Harbor, St. Croix, USVI. 

(a) Regulated area. (1) A moving 
safety zone is established on the waters 
around liquefied gas carriers entering 
Christiansted Harbor in an area one-half 
mile around each vessel, beginning one 
mile north of the Christiansted Harbor 
Lighted Buoy #1, in approximate 
position 17°46′48″ N, 064°41′48″ W, and 
continuing until the vessel is moored at 
the Virgin Island Water and Power 
Authority (WAPA) dock in approximate 
position 17°45′06″ N, 064°42′50″ W. All 
coordinates are North American Datum 
1983. 

(2) The waters around liquefied gas 
carriers in a 50-yard radius around each 
vessel when moored at the WAPA dock. 

(3) A moving safety zone is 
established on the waters around 
liquefied gas carriers departing 
Christiansted Harbor in an area one-half 
mile around each vessel beginning at 
the WAPA dock in approximate 
position 17°45′06″ N, 064°42′50″ W 
when the vessel gets underway, and 
continuing until the stern passes the 
Christiansted Harbor Lighted Buoy #1, 
in approximate position 17°45′48″ N, 
064°41′48″ W. 

(b) Regulations. (1) No person or 
vessel may enter, transit, or remain in 
the safety zone unless authorized by the 
Captain of the Port San Juan, Puerto 
Rico, or a designated Coast Guard 
commissioned, warrant, or petty officer. 
Those operating in the safety zone with 
the Captain of the Port’s authorization 
must comply with all lawful orders or 
directions given to them by the Captain 
of the Port or a designated 
representative. 

(2) Vessels encountering emergencies, 
which require transit through the safety 
zones, should contact the Coast Guard 
patrol craft or Duty Officer on VHF 
Channel 16. In the event of an 
emergency, the Coast Guard patrol craft 
may authorize a vessel to transit through 
the safety zones with a Coast Guard 
designated escort. 

(3) The Captain of the Port and the 
Duty Officer at Sector San Juan, Puerto 
Rico, can be contacted at telephone 
number 787–289–2041. The Coast 
Guard Patrol Commander enforcing the 
safety zones can be contacted on VHF– 
FM channels 16 and 22A. 

(4) Coast Guard Sector San Juan will, 
when necessary and practicable, notify 
the maritime community of periods 
during which the safety zone will be in 
effect by providing advance notice of 
scheduled arrivals and departure of 
cruise ships via a Marine Broadcast 
Notice to Mariners. 

(5) All persons and vessels must 
comply with the instructions of on- 

scene patrol personnel. On-scene patrol 
personnel include commissioned, 
warrant, or petty officers of the U.S. 
Coast Guard. Coast Guard Auxiliary and 
local or state officials may be present to 
inform vessel operators of the 
requirements of this section, and other 
applicable laws. 

Dated: April 6, 2021. 
Gregory H. Magee, 
Captain, U.S. Coast Guard, Captain of the 
Port San Juan. 
[FR Doc. 2021–07300 Filed 4–8–21; 8:45 am] 

BILLING CODE 9110–04–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 165 

[Docket Number USCG–2021–0167] 

RIN 1625–AA00 

Safety Zone; Southwest Shelter Island 
Channel Entrance Closure, San Diego, 
CA 

AGENCY: Coast Guard, Department of 
Homeland Security (DHS). 
ACTION: Temporary final rule. 

SUMMARY: The Coast Guard is 
establishing a temporary safety zone 
covering the channel closure for the 
Southwest Shelter Island Channel 
Entrance. The safety zone is needed to 
protect personnel, vessels, and the 
marine environment from potential 
hazards created by the California 
Department of Fish and Wildlife 
(CDFW) Oil Spill Prevention and 
Response (OSPR) Sensitive Site Strategy 
Evaluation Program (SSSEP) boom 
deployment exercise. Entry of vessels or 
persons into this zone is prohibited 
unless specifically authorized by the 
Captain of the Port Sector San Diego. 
DATES: This rule is effective from 8:30 
a.m. until 10:30 a.m. on April 27, 2021. 
ADDRESSES: To view documents 
mentioned in this preamble as being 
available in the docket, go to https://
www.regulations.gov, type USCG–2021– 
0167 in the ‘‘SEARCH’’ box and click 
‘‘SEARCH.’’ Click on Open Docket 
Folder on the line associated with this 
rule. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this rule, call or 
email LT John Santorum, Waterways 
Management, U.S. Coast Guard Sector 
San Diego, Coast Guard; telephone 619– 
278–7656, email MarineEventsSD@
uscg.mil. 

SUPPLEMENTARY INFORMATION: 

I. Table of Abbreviations 

CFR Code of Federal Regulations 
DHS Department of Homeland Security 
FR Federal Register 
NPRM Notice of proposed rulemaking 
§ Section 
U.S.C. United States Code 

II. Background Information and 
Regulatory History 

The Coast Guard is issuing this 
temporary rule without prior notice and 
opportunity to comment pursuant to 
authority under section 4(a) of the 
Administrative Procedure Act (APA) (5 
U.S.C. 553(b)). This provision 
authorizes an agency to issue a rule 
without prior notice and opportunity to 
comment when the agency for good 
cause finds that those procedures are 
‘‘impracticable, unnecessary, or contrary 
to the public interest.’’ Under 5 U.S.C. 
553(b)(B), the Coast Guard finds that 
good cause exists for not publishing a 
notice of proposed rulemaking (NPRM) 
with respect to this rule because an 
NPRM would be impracticable. The 
Coast Guard did not receive the details 
of the Sensitive Site Strategy Evaluation 
Program boom deployment exercise 
with enough time to solicit and respond 
to public comments on an NPRM. As 
such, the channel closure on April 27, 
2021 would occur before an NPRM and 
final rule could be issued. 

Under 5 U.S.C. 553(d)(3), the Coast 
Guard finds that good cause exists for 
making this rule effective less than 30 
days after publication in the Federal 
Register. Delaying the effective date of 
this rule would be contrary to the public 
interest, because action is necessary to 
protect personel, vessels, and the 
marine environment from the dangers 
associated with the CDFW OSPR SSSEP 
boom deployment exercise on April 27, 
2021. 

III. Legal Authority and Need for Rule 
The Coast Guard is issuing this rule 

under authority in 46 U.S.C. 70034 
(previously 33 U.S.C. 1231). The 
Captain of the Port Sector San Diego 
(COTP) has determined that potential 
hazards associated with the CDFW 
OSPR SSSEP boom deployment exercise 
will be a safety concern to anyone 
seeking access to the Southwest Shelter 
Island Channel Entrance. This 
temporary safety zone is therefore 
needed to protect personnel, vessels, 
and the marine environment in the 
navigable waters within the safety zone 
while the exercise is ongoing. 

IV. Discussion of the Rule 
This rule establishes a safety zone 

from 8:30 a.m. until 10:30 a.m. on April 
27, 2021. The safety zone will cover the 
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Southwest Shelter Island Channel 
Entrance and all navigable waters of San 
Diego Bay encompassed by the 
following coordinates; beginning at 
latitude 32°42′27.8″ N, longitude 
117°14′12.5″ W (point A), thence 
southeasterly to latitude 32°42′28.7″ N, 
longitude 117°14′02.6″ W (point B), 
thence northeasterly to latitude 
32°42′33.3″ N, longitude 117°14′04.0″ W 
(point C), thence northwesterly to 
latitude 32°42′31.9″ N, longitude 
117°14′12.0″ W (point D), thence 
southwesterly to the point of beginning 
(point A). No vessel may enter, transit 
through, anchor in, or remain in the 
zone during its enforcement unless 
permission is obtained from the COTP 
or a designated representative. The 
duration of the zone is intended to 
ensure the safety of, and reduce the risk 
to, the persons and vessels that operate 
on and in the vicinity of the Shelter 
Island Channel Entrance in the Sector 
San Diego’s Area of Responsibility. This 
TFR will close the Southwest Shelter 
Island Channel Entrance. 

V. Regulatory Analyses 
We developed this rule after 

considering numerous statutes and 
Executive orders related to rulemaking. 
Below we summarize our analyses 
based on a number of these statutes and 
Executive orders, and we discuss First 
Amendment rights of protestors. 

A. Regulatory Planning and Review 
Executive Orders 12866 and 13563 

direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits. 
This rule has not been designated a 
‘‘significant regulatory action,’’ under 
Executive Order 12866. Accordingly, 
this rule has not been reviewed by the 
Office of Management and Budget 
(OMB). 

This regulatory action determination 
is based on the safety zone being of a 
limited duration, limited to a relatively 
small geographic area, and the presence 
of safety hazards in the area 
encompassing the Shelter Island 
Channel Entrance. 

B. Impact on Small Entities 
The Regulatory Flexibility Act of 

1980, 5 U.S.C. 601–612, as amended, 
requires Federal agencies to consider 
the potential impact of regulations on 
small entities during rulemaking. The 
term ‘‘small entities’’ comprises small 
businesses, not-for-profit organizations 
that are independently owned and 
operated and are not dominant in their 
fields, and governmental jurisdictions 

with populations of less than 50,000. 
The Coast Guard certifies under 5 U.S.C. 
605(b) that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 

While some owners or operators of 
vessels intending to transit the safety 
zone may be small entities, for the 
reasons stated in section V.A above, this 
rule will not have a significant 
economic impact on any vessel owner 
or operator. 

Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104–121), 
we want to assist small entities in 
understanding this rule. If the rule 
would affect your small business, 
organization, or governmental 
jurisdiction and you have questions 
concerning its provisions or options for 
compliance, please call or email the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section. 

Small businesses may send comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 1– 
888–REG–FAIR (1–888–734–3247). The 
Coast Guard will not retaliate against 
small entities that question or complain 
about this rule or any policy or action 
of the Coast Guard. 

C. Collection of Information 
This rule will not call for a new 

collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501–3520). 

D. Federalism and Indian Tribal 
Governments 

A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on the States, on the relationship 
between the National Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. We have 
analyzed this rule under that order and 
have determined that it is consistent 
with the fundamental federalism 
principles and preemption requirements 
described in Executive Order 13132. 

Also, this rule does not have tribal 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 

direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 

E. Unfunded Mandates Reform Act 
The Unfunded Mandates Reform Act 

of 1995 (2 U.S.C. 1531–1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the expenditure by a 
State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this rule 
will not result in such an expenditure, 
we do discuss the effects of this rule 
elsewhere in this preamble. 

F. Environment 
We have analyzed this rule under 

Department of Homeland Security 
Directive 023–01, Rev. 1, associated 
implementing instructions, and 
Environmental Planning COMDTINST 
5090.1 (series), which guide the Coast 
Guard in complying with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321–4370f), and have 
determined that this action is one of a 
category of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment. This rule involves a safety 
zone lasting only 2 hours that will 
prohibit entry through the Southwest 
Shelter Island Channel entrance. It is 
categorically excluded from further 
review under paragraph L60(a) of 
Appendix A, Table 1 of DHS Instruction 
Manual 023–01–001–01, Rev. 1. A 
Record of Environmental Consideration 
supporting this determination is 
available in the docket. For instructions 
on locating the docket, see the 
ADDRESSES section of this preamble. 

G. Protest Activities 
The Coast Guard respects the First 

Amendment rights of protesters. 
Protesters are asked to call or email the 
person listed in the FOR FURTHER 
INFORMATION CONTACT section to 
coordinate protest activities so that your 
message can be received without 
jeopardizing the safety or security of 
people, places or vessels. 

List of Subjects in 33 CFR Part 165 
Harbors, Marine safety, Navigation 

(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 

For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows: 
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1 See https://www.prc.gov/mail-classification- 
schedule in the Current MCS section. 

2 39 CFR 3040.103(d)(1). More detailed 
information (e.g., Docket Nos., Order Nos., effective 
dates, and extensions) for each market dominant 
and competitive product can be found in the MCS, 
including the ‘‘Revision History’’ section. See, e.g., 
file ‘‘MCSRedline03312020.docx,’’ available at 
https://www.prc.gov/mail-classification-schedule. 

3 Previous versions of the MCS and its product 
lists can be found on the Commission’s website, 
available at https://www.prc.gov/mail- 
classification-schedule in the MCS Archives 
section. 

PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 

■ 1. The authority citation for part 165 
continues to read as follows: 

Authority: 46 U.S.C. 70034, 70051; 33 CFR 
1.05–1, 6.04–1, 6.04–6, and 160.5; 
Department of Homeland Security Delegation 
No. 0170.1. 

■ 2. Add § 165.T11–052 to read as 
follows: 

§ 165.T11–052 Safety Zone; Southwest 
Shelter Island Channel Entrance Closure, 
San Diego, CA. 

(a) Location. The following area is a 
safety zone: The Southwest Shelter 
Island Channel Entrance and all 
navigable waters of San Diego Bay 
encompassed by the following 
coordinates; beginning at latitude 
32°42′27.8″ N, longitude 117°14′12.5″ W 
(point A), thence southeasterly to 
latitude 32°42′28.7″ N, longitude 
117°14′02.6″ W (point B), thence 
northeasterly to latitude 32°42′33.3″ N, 
longitude 117°14′04.0″ W (point C), 
thence northwesterly to latitude 
32°42′31.9″ N, longitude 117°14′12.0″ W 
(point D), thence southwesterly to the 
point of beginning (point A). 

(b) Definitions. As used in this 
section, designated representative 
means a Coast Guard Patrol 
Commander, including a Coast Guard 
coxswain, petty officer, or other officer 
operating a Coast Guard vessel and a 
Federal, State, and local officer 
designated by or assisting the Captain of 
the Port Sector San Diego (COTP) in the 
enforcement of the safety zone. 

(c) Regulations. (1) Under the general 
safety zone regulations in subpart C of 
this part, you may not enter the safety 
zone described in paragraph (a) of this 
section unless authorized by the COTP 
or the COTP’s designated representative. 

(2) To seek permission to enter, 
contact the COTP or the COTP’s 
representative by VHF Channel 16. 
Those in the safety zone must comply 
with all lawful orders or directions 
given to them by the COTP or the 
COTP’s designated representative. 

(d) Enforcement period. This section 
will be enforced from 8:30 a.m. until 
10:30 a.m. on April 27, 2021. 

Dated: March 26, 2021. 

T.J. Barelli, 
Captain, U.S. Coast Guard, Captain of the 
Port Sector San Diego. 
[FR Doc. 2021–07297 Filed 4–8–21; 8:45 am] 

BILLING CODE 9110–04–P 

POSTAL REGULATORY COMMISSION 

39 CFR Part 3040 

[Docket No. RM2020–8] 

Update to Competitive Product List 

AGENCY: Postal Regulatory Commission. 
ACTION: Direct final rule. 

SUMMARY: The Commission is 
announcing an update to the 
competitive product list. This action 
reflects a publication policy adopted by 
Commission rules. The referenced 
policy assumes periodic updates. The 
updates are identified in the body of 
this document. The competitive product 
list, which is re-published in its 
entirety, includes these updates. 
DATES: This rule is effective May 24, 
2021 without further action, unless 
adverse comment is received by May 10, 
2021. If adverse comment is received, 
the Commission will publish a timely 
withdrawal of the rule in the Federal 
Register. 

ADDRESSES: Submit comments 
electronically via the Commission’s 
Filing Online system at http://
www.prc.gov. Those who cannot submit 
comments electronically should contact 
the person identified in the FOR FURTHER 
INFORMATION CONTACT section by 
telephone for advice on filing 
alternatives. For additional information, 
this document can be accessed 
electronically through the Commission’s 
website at https://www.prc.gov. 
FOR FURTHER INFORMATION CONTACT: 
David A. Trissell, General Counsel, at 
202–789–6800. 
SUPPLEMENTARY INFORMATION: 
I. Introduction 
II. Commission Process 
III. Authorization 
IV. Modifications 
V. Ordering Paragraphs 

I. Introduction 

Pursuant to 39 U.S.C. 3642(d)(2) and 
39 CFR 3040.103, the Commission 
provides a Notice of Update to 
Competitive Product List by listing all 
modifications to the competitive 
product list between January 1, 2021 
and March 31, 2021. 

II. Commission Process 

Pursuant to 39 CFR part 3040, the 
Commission maintains a Mail 
Classification Schedule (MCS) that 
includes rates, fees, and product 
descriptions for each market dominant 
and competitive product, as well as 
product lists that categorize Postal 
Service products as either market 
dominant or competitive. See generally 

39 CFR part 3040. The product lists are 
published in the Code of Federal 
Regulations as ‘‘Appendix A to Subpart 
A of Part 3040—Market Dominant 
Product List’’ and ‘‘Appendix B to 
Subpart A of Part 3040—Competitive 
Product List’’ pursuant to 39 U.S.C. 
3642(d)(2). See 39 U.S.C. 3642(d)(2). 
Both the MCS and its product lists are 
updated by the Commission on its 
website on a quarterly basis.1 In 
addition, these quarterly updates to the 
product lists are also published in the 
Federal Register pursuant to 39 CFR 
3040.103. See 39 CFR 3040.103. 

III. Authorization 
Pursuant to 39 CFR 3040.103(d)(1), 

this Notice of Update to Product Lists 
identifies any modifications made to the 
market dominant or competitive 
product list, including product 
additions, removals, and transfers.2 
Pursuant to 39 CFR 3040.103(d)(2), the 
modifications identified in this 
document result from the Commission’s 
most recent MCS update posted on the 
Commission’s website on March 31, 
2021, and supersede all previous 
product lists.3 

IV. Modifications 
The following list of products is being 

added to ‘‘Appendix B to Subpart A of 
Part 3040—Competitive Product List’’: 
1. International Priority Airmail, Commercial 

ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 10 

2. International Priority Airmail, 
International Surface Air Lift, 
Commercial ePacket, Priority Mail 
Express International, Priority Mail 
International & First-Class Package 
International Service Contract 1 

3. International Priority Airmail, 
International Surface Air Lift, 
Commercial ePacket, Priority Mail 
Express International, Priority Mail 
International & First-Class Package 
International Service Contract 2 

4. Parcel Select Contract 45 
5. Parcel Select Contract 46 
6. Parcel Select & Parcel Return Service 

Contract 13 
7. Priority Mail & First-Class Package Service 

Contract 184 
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8. Priority Mail & First-Class Package Service 
Contract 185 

9. Priority Mail & First-Class Package Service 
Contract 186 

10. Priority Mail & First-Class Package 
Service Contract 187 

11. Priority Mail & First-Class Package 
Service Contract 188 

12. Priority Mail & First-Class Package 
Service Contract 189 

13. Priority Mail & First-Class Package 
Service Contract 190 

14. Priority Mail & Parcel Select Contract 5 
15. Priority Mail Contract 686 
16. Priority Mail Contract 687 
17. Priority Mail Contract 688 
18. Priority Mail Contract 689 
19. Priority Mail Contract 690 
20. Priority Mail Express & Priority Mail 

Contract 122 
21. Priority Mail Express & Priority Mail 

Contract 123 
22. Priority Mail Express & Priority Mail 

Contract 124 
23. Priority Mail Express & Priority Mail 

Contract 125 
24. Priority Mail Express, Priority Mail & 

First-Class Package Service Contract 73 
25. Priority Mail Express, Priority Mail, First- 

Class Package Service & Parcel Select 
Contract 8 

The following list of products is being 
removed from ‘‘Appendix B to Subpart 
A of Part 3040—Competitive Product 
List’’: 
1. First-Class Package Service Contract 101 
2. First-Class Package Service Contract 78 
3. Parcel Return Service Contract 16 
4. Parcel Select Contract 27 
5. Parcel Select Contract 29 
6. Priority Mail & First-Class Package Service 

Contract 104 
7. Priority Mail & First-Class Package Service 

Contract 112 
8. Priority Mail & First-Class Package Service 

Contract 114 
9. Priority Mail & First-Class Package Service 

Contract 117 
10. Priority Mail & First-Class Package 

Service Contract 123 
11. Priority Mail & First-Class Package 

Service Contract 133 
12. Priority Mail & First-Class Package 

Service Contract 142 
13. Priority Mail & First-Class Package 

Service Contract 149 
14. Priority Mail & First-Class Package 

Service Contract 151 
15. Priority Mail & First-Class Package 

Service Contract 158 
16. Priority Mail & First-Class Package 

Service Contract 159 
17. Priority Mail & First-Class Package 

Service Contract 162 
18. Priority Mail & First-Class Package 

Service Contract 164 
19. Priority Mail & First-Class Package 

Service Contract 168 
20. Priority Mail & First-Class Package 

Service Contract 174 
21. Priority Mail & First-Class Package 

Service Contract 67 
22. Priority Mail & First-Class Package 

Service Contract 69 
23. Priority Mail & First-Class Package 

Service Contract 71 

24. Priority Mail & First-Class Package 
Service Contract 77 

25. Priority Mail Contract 125 
26. Priority Mail Contract 203 
27. Priority Mail Contract 340 
28. Priority Mail Contract 358 
29. Priority Mail Contract 364 
30. Priority Mail Contract 365 
31. Priority Mail Contract 396 
32. Priority Mail Contract 397 
33. Priority Mail Contract 398 
34. Priority Mail Contract 400 
35. Priority Mail Contract 402 
36. Priority Mail Contract 404 
37. Priority Mail Contract 405 
38. Priority Mail Contract 406 
39. Priority Mail Contract 410 
40. Priority Mail Contract 418 
41. Priority Mail Contract 430 
42. Priority Mail Contract 463 
43. Priority Mail Contract 500 
44. Priority Mail Contract 516 
45. Priority Mail Contract 527 
46. Priority Mail Contract 594 
47. Priority Mail Contract 599 
48. Priority Mail Contract 606 
49. Priority Mail Contract 608 
50. Priority Mail Contract 621 
51. Priority Mail Contract 624 
52. Priority Mail Contract 625 
53. Priority Mail Contract 627 
54. Priority Mail Contract 630 
55. Priority Mail Contract 636 
56. Priority Mail Contract 656 
57. Priority Mail Contract 670 
58. Priority Mail Contract 674 
59. Priority Mail Express & Priority Mail 

Contract 115 
60. Priority Mail Express & Priority Mail 

Contract 55 
61. Priority Mail Express & Priority Mail 

Contract 57 
62. Priority Mail Express & Priority Mail 

Contract 59 
63. Priority Mail Express & Priority Mail 

Contract 70 
64. Priority Mail Express Contract 56 
65. Priority Mail Express Contract 61 
66. Priority Mail Express, Priority Mail & 

First-Class Package Service Contract 68 
67. Priority Mail Express, Priority Mail & 

First-Class Package Service Contract 31 
68. Priority Mail Express, Priority Mail & 

First-Class Package Service Contract 20 
69. Priority Mail Express, Priority Mail, First- 

Class Package Service & Parcel Select 
Contract 4 

The above-referenced changes to the 
competitive product list are 
incorporated into ‘‘Appendix B to 
Subpart A of Part 3040—Competitive 
Product List.’’ 

V. Ordering Paragraphs 

It is ordered: 
1. Part 3040 of title 39, Code of 

Federal Regulations, is amended as set 
forth below the signature of this 
document, effective 45 days after the 
date of publication of the document in 
the Federal Register without further 
action, unless adverse comments are 
received. 

2. The Secretary shall arrange for 
publication of the document in the 
Federal Register. 

3. Interested persons may submit 
adverse comments no later than 30 days 
from the date of the publication of this 
document in the Federal Register. 

4. If adverse comments are received, 
the Secretary will publish a timely 
withdrawal of the document in the 
Federal Register. 

By the Commission. 
Erica A. Barker, 
Secretary. 

List of Subjects in 39 CFR Part 3040 
Administrative practice and 

procedure, Postal Service. 
For the reasons discussed in the 

preamble, the Postal Regulatory 
Commission amends chapter III of title 
39 of the Code of Federal Regulations as 
follows: 

PART 3040—PRODUCT LISTS AND 
THE MAIL CLASSIFICATION 
SCHEDULE 

■ 1. The authority citation for part 3040 
continues to read as follows: 

Authority: 39 U.S.C. 503; 3622; 3631; 3642; 
3682. 

■ 2. Revise appendix A to subpart A of 
part 3040 to read as follows: 

Appendix A to Subpart A of Part 
3040—Market Dominant Product List 

(An asterisk (*) indicates an organizational 
class or group, not a Postal Service product.) 
FIRST-CLASS MAIL * 

Single-Piece Letters/Postcards 
Presorted Letters/Postcards 
Flats 
Outbound Single-Piece First-Class Mail 

International 
Inbound Letter Post 

USPS MARKETING MAIL (COMMERCIAL 
AND NONPROFIT) * 

High Density and Saturation Letters 
High Density and Saturation Flats/Parcels 
Carrier Route 
Letters 
Flats 
Parcels 
Every Door Direct Mail—Retail 

PERIODICALS * 
In-County Periodicals 
Outside County Periodicals 

PACKAGE SERVICES * 
Alaska Bypass Service 
Bound Printed Matter Flats 
Bound Printed Matter Parcels 
Media Mail/Library Mail 

SPECIAL SERVICES * 
Ancillary Services 
International Ancillary Services 
Address Management Services 
Caller Service 
Credit Card Authentication 
International Reply Coupon Service 
International Business Reply Mail Service 
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Money Orders 
Post Office Box Service 
Stamp Fulfillment Services 

NEGOTIATED SERVICE AGREEMENTS * 
Domestic * 
International * 
Inbound Market Dominant Multi-Service 

Agreements with Foreign Postal 
Operators 

NONPOSTAL SERVICES * 
Alliances with the Private Sector to Defray 

Cost of Key Postal Functions 
Philatelic Sales 

MARKET TESTS * 
Plus One 
Commercial PO Box Redirect Service 
Extended Mail Forwarding 

■ 3. Revise appendix B to subpart A of 
part 3040 to read as follows: 

Appendix B to Subpart A of Part 3040— 
Competitive Product List 

(An asterisk (*) indicates an organizational 
class or group, not a Postal Service product.) 
DOMESTIC PRODUCTS * 

Priority Mail Express 
Priority Mail 
Parcel Select 
Parcel Return Service 
First-Class Package Service 
USPS Retail Ground 

INTERNATIONAL PRODUCTS * 
Outbound International Expedited Services 
Inbound Parcel Post (at UPU rates) 
Outbound Priority Mail International 
International Priority Airmail (IPA) 
International Surface Air Lift (ISAL) 
International Direct Sacks–M-Bags 
Outbound Single-Piece First-Class Package 

International Service 
Inbound Letter Post Small Packets and 

Bulky Letters 
NEGOTIATED SERVICE AGREEMENTS * 

Domestic * 
Priority Mail Express Contract 54 
Priority Mail Express Contract 57 
Priority Mail Express Contract 60 
Priority Mail Express Contract 62 
Priority Mail Express Contract 64 
Priority Mail Express Contract 65 
Priority Mail Express Contract 74 
Priority Mail Express Contract 77 
Priority Mail Express Contract 81 
Priority Mail Express Contract 82 
Priority Mail Express Contract 83 
Priority Mail Express Contract 84 
Priority Mail Express Contract 85 
Parcel Return Service Contract 11 
Parcel Return Service Contract 14 
Parcel Return Service Contract 15 
Parcel Return Service Contract 17 
Parcel Return Service Contract 18 
Priority Mail Contract 80 
Priority Mail Contract 153 
Priority Mail Contract 292 
Priority Mail Contract 357 
Priority Mail Contract 360 
Priority Mail Contract 383 
Priority Mail Contract 389 
Priority Mail Contract 395 
Priority Mail Contract 400 
Priority Mail Contract 401 
Priority Mail Contract 403 
Priority Mail Contract 416 
Priority Mail Contract 421 

Priority Mail Contract 424 
Priority Mail Contract 427 
Priority Mail Contract 428 
Priority Mail Contract 431 
Priority Mail Contract 437 
Priority Mail Contract 438 
Priority Mail Contract 439 
Priority Mail Contract 440 
Priority Mail Contract 444 
Priority Mail Contract 445 
Priority Mail Contract 450 
Priority Mail Contract 451 
Priority Mail Contract 457 
Priority Mail Contract 458 
Priority Mail Contract 462 
Priority Mail Contract 464 
Priority Mail Contract 465 
Priority Mail Contract 469 
Priority Mail Contract 474 
Priority Mail Contract 478 
Priority Mail Contract 479 
Priority Mail Contract 486 
Priority Mail Contract 487 
Priority Mail Contract 488 
Priority Mail Contract 490 
Priority Mail Contract 495 
Priority Mail Contract 497 
Priority Mail Contract 499 
Priority Mail Contract 502 
Priority Mail Contract 503 
Priority Mail Contract 504 
Priority Mail Contract 505 
Priority Mail Contract 507 
Priority Mail Contract 509 
Priority Mail Contract 510 
Priority Mail Contract 511 
Priority Mail Contract 521 
Priority Mail Contract 522 
Priority Mail Contract 523 
Priority Mail Contract 525 
Priority Mail Contract 526 
Priority Mail Contract 529 
Priority Mail Contract 530 
Priority Mail Contract 531 
Priority Mail Contract 532 
Priority Mail Contract 533 
Priority Mail Contract 535 
Priority Mail Contract 538 
Priority Mail Contract 542 
Priority Mail Contract 543 
Priority Mail Contract 544 
Priority Mail Contract 547 
Priority Mail Contract 550 
Priority Mail Contract 551 
Priority Mail Contract 553 
Priority Mail Contract 555 
Priority Mail Contract 556 
Priority Mail Contract 557 
Priority Mail Contract 559 
Priority Mail Contract 560 
Priority Mail Contract 563 
Priority Mail Contract 566 
Priority Mail Contract 567 
Priority Mail Contract 570 
Priority Mail Contract 572 
Priority Mail Contract 573 
Priority Mail Contract 574 
Priority Mail Contract 577 
Priority Mail Contract 585 
Priority Mail Contract 589 
Priority Mail Contract 590 
Priority Mail Contract 591 
Priority Mail Contract 592 
Priority Mail Contract 593 
Priority Mail Contract 595 
Priority Mail Contract 596 

Priority Mail Contract 597 
Priority Mail Contract 598 
Priority Mail Contract 600 
Priority Mail Contract 601 
Priority Mail Contract 602 
Priority Mail Contract 603 
Priority Mail Contract 604 
Priority Mail Contract 605 
Priority Mail Contract 607 
Priority Mail Contract 609 
Priority Mail Contract 611 
Priority Mail Contract 613 
Priority Mail Contract 614 
Priority Mail Contract 615 
Priority Mail Contract 616 
Priority Mail Contract 617 
Priority Mail Contract 618 
Priority Mail Contract 619 
Priority Mail Contract 622 
Priority Mail Contract 623 
Priority Mail Contract 626 
Priority Mail Contract 628 
Priority Mail Contract 629 
Priority Mail Contract 631 
Priority Mail Contract 632 
Priority Mail Contract 633 
Priority Mail Contract 635 
Priority Mail Contract 637 
Priority Mail Contract 638 
Priority Mail Contract 639 
Priority Mail Contract 640 
Priority Mail Contract 641 
Priority Mail Contract 642 
Priority Mail Contract 643 
Priority Mail Contract 644 
Priority Mail Contract 645 
Priority Mail Contract 646 
Priority Mail Contract 647 
Priority Mail Contract 648 
Priority Mail Contract 649 
Priority Mail Contract 650 
Priority Mail Contract 651 
Priority Mail Contract 652 
Priority Mail Contract 653 
Priority Mail Contract 654 
Priority Mail Contract 655 
Priority Mail Contract 657 
Priority Mail Contract 658 
Priority Mail Contract 659 
Priority Mail Contract 660 
Priority Mail Contract 661 
Priority Mail Contract 662 
Priority Mail Contract 663 
Priority Mail Contract 664 
Priority Mail Contract 665 
Priority Mail Contract 666 
Priority Mail Contract 667 
Priority Mail Contract 668 
Priority Mail Contract 669 
Priority Mail Contract 671 
Priority Mail Contract 672 
Priority Mail Contract 673 
Priority Mail Contract 675 
Priority Mail Contract 676 
Priority Mail Contract 677 
Priority Mail Contract 678 
Priority Mail Contract 679 
Priority Mail Contract 680 
Priority Mail Contract 681 
Priority Mail Contract 682 
Priority Mail Contract 683 
Priority Mail Contract 664 
Priority Mail Contract 685 
Priority Mail Contract 686 
Priority Mail Contract 687 
Priority Mail Contract 688 
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Priority Mail Contract 689 
Priority Mail Contract 690 
Priority Mail Express & Priority Mail 

Contract 13 
Priority Mail Express & Priority Mail 

Contract 48 
Priority Mail Express & Priority Mail 

Contract 59 
Priority Mail Express & Priority Mail 

Contract 62 
Priority Mail Express & Priority Mail 

Contract 67 
Priority Mail Express & Priority Mail 

Contract 72 
Priority Mail Express & Priority Mail 

Contract 73 
Priority Mail Express & Priority Mail 

Contract 75 
Priority Mail Express & Priority Mail 

Contract 79 
Priority Mail Express & Priority Mail 

Contract 83 
Priority Mail Express & Priority Mail 

Contract 84 
Priority Mail Express & Priority Mail 

Contract 85 
Priority Mail Express & Priority Mail 

Contract 86 
Priority Mail Express & Priority Mail 

Contract 88 
Priority Mail Express & Priority Mail 

Contract 89 
Priority Mail Express & Priority Mail 

Contract 90 
Priority Mail Express & Priority Mail 

Contract 92 
Priority Mail Express & Priority Mail 

Contract 95 
Priority Mail Express & Priority Mail 

Contract 96 
Priority Mail Express & Priority Mail 

Contract 99 
Priority Mail Express & Priority Mail 

Contract 101 
Priority Mail Express & Priority Mail 

Contract 102 
Priority Mail Express & Priority Mail 

Contract 103 
Priority Mail Express & Priority Mail 

Contract 105 
Priority Mail Express & Priority Mail 

Contract 107 
Priority Mail Express & Priority Mail 

Contract 108 
Priority Mail Express & Priority Mail 

Contract 111 
Priority Mail Express & Priority Mail 

Contract 112 
Priority Mail Express & Priority Mail 

Contract 113 
Priority Mail Express & Priority Mail 

Contract 114 
Priority Mail Express & Priority Mail 

Contract 116 
Priority Mail Express & Priority Mail 

Contract 117 
Priority Mail Express & Priority Mail 

Contract 118 
Priority Mail Express & Priority Mail 

Contract 119 
Priority Mail Express & Priority Mail 

Contract 120 
Priority Mail Express & Priority Mail 

Contract 121 
Priority Mail Express & Priority Mail 

Contract 122 

Priority Mail Express & Priority Mail 
Contract 123 

Priority Mail Express & Priority Mail 
Contract 124 

Priority Mail Express & Priority Mail 
Contract 125 

Parcel Select & Parcel Return Service 
Contract 7 

Parcel Select & Parcel Return Service 
Contract 8 

Parcel Select & Parcel Return Service 
Contract 9 

Parcel Select & Parcel Return Service 
Contract 10 

Parcel Select & Parcel Return Service 
Contract 11 

Parcel Select & Parcel Return Service 
Contract 12 

Parcel Select & Parcel Return Service 
Contract 13 

Parcel Select Contract 20 
Parcel Select Contract 34 
Parcel Select Contract 35 
Parcel Select Contract 36 
Parcel Select Contract 37 
Parcel Select Contract 38 
Parcel Select Contract 39 
Parcel Select Contract 40 
Parcel Select Contract 41 
Parcel Select Contract 42 
Parcel Select Contract 43 
Parcel Select Contract 44 
Parcel Select Contract 45 
Parcel Select Contract 46 
Priority Mail—Non-Published Rates 1 
Priority Mail—Non-Published Rates 2 
First-Class Package Service Contract 75 
First-Class Package Service Contract 85 
First-Class Package Service Contract 87 
First-Class Package Service Contract 92 
First-Class Package Service Contract 93 
First-Class Package Service Contract 94 
First-Class Package Service Contract 99 
First-Class Package Service Contract 100 
First-Class Package Service Contract 102 
First-Class Package Service Contract 103 
First-Class Package Service Contract 104 
First-Class Package Service Contract 106 
First-Class Package Service Contract 107 
First-Class Package Service Contract 108 
First-Class Package Service Contract 109 
First-Class Package Service Contract 110 
First-Class Package Service Contract 111 
First-Class Package Service Contract 112 
First-Class Package Service Contract 113 
First-Class Package Service Contract 114 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 23 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 25 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 28 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 29 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 35 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 36 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 37 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 38 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 39 
Priority Mail Express, Priority Mail & First- 

Class Package Service Contract 40 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 43 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 44 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 45 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 46 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 47 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 48 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 51 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 52 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 53 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 55 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 57 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 58 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 62 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 63 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 66 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 67 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 68 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 69 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 70 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 71 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 72 

Priority Mail Express, Priority Mail & First- 
Class Package Service Contract 73 

Priority Mail & First-Class Package Service 
Contract 9 

Priority Mail & First-Class Package Service 
Contract 26 

Priority Mail & First-Class Package Service 
Contract 61 

Priority Mail & First-Class Package Service 
Contract 72 

Priority Mail & First-Class Package Service 
Contract 73 

Priority Mail & First-Class Package Service 
Contract 74 

Priority Mail & First-Class Package Service 
Contract 79 

Priority Mail & First-Class Package Service 
Contract 80 

Priority Mail & First-Class Package Service 
Contract 81 

Priority Mail & First-Class Package Service 
Contract 83 

Priority Mail & First-Class Package Service 
Contract 85 

Priority Mail & First-Class Package Service 
Contract 88 

Priority Mail & First-Class Package Service 
Contract 92 

Priority Mail & First-Class Package Service 
Contract 93 

Priority Mail & First-Class Package Service 
Contract 94 

Priority Mail & First-Class Package Service 
Contract 95 
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Priority Mail & First-Class Package Service 
Contract 97 

Priority Mail & First-Class Package Service 
Contract 98 

Priority Mail & First-Class Package Service 
Contract 99 

Priority Mail & First-Class Package Service 
Contract 100 

Priority Mail & First-Class Package Service 
Contract 102 

Priority Mail & First-Class Package Service 
Contract 103 

Priority Mail & First-Class Package Service 
Contract 108 

Priority Mail & First-Class Package Service 
Contract 109 

Priority Mail & First-Class Package Service 
Contract 110 

Priority Mail & First-Class Package Service 
Contract 111 

Priority Mail & First-Class Package Service 
Contract 113 

Priority Mail & First-Class Package Service 
Contract 115 

Priority Mail & First-Class Package Service 
Contract 116 

Priority Mail & First-Class Package Service 
Contract 118 

Priority Mail & First-Class Package Service 
Contract 119 

Priority Mail & First-Class Package Service 
Contract 120 

Priority Mail & First-Class Package Service 
Contract 121 

Priority Mail & First-Class Package Service 
Contract 122 

Priority Mail & First-Class Package Service 
Contract 124 

Priority Mail & First-Class Package Service 
Contract 125 

Priority Mail & First-Class Package Service 
Contract 126 

Priority Mail & First-Class Package Service 
Contract 127 

Priority Mail & First-Class Package Service 
Contract 128 

Priority Mail & First-Class Package Service 
Contract 129 

Priority Mail & First-Class Package Service 
Contract 130 

Priority Mail & First-Class Package Service 
Contract 131 

Priority Mail & First-Class Package Service 
Contract 132 

Priority Mail & First-Class Package Service 
Contract 137 

Priority Mail & First-Class Package Service 
Contract 138 

Priority Mail & First-Class Package Service 
Contract 139 

Priority Mail & First-Class Package Service 
Contract 140 

Priority Mail & First-Class Package Service 
Contract 141 

Priority Mail & First-Class Package Service 
Contract 143 

Priority Mail & First-Class Package Service 
Contract 144 

Priority Mail & First-Class Package Service 
Contract 145 

Priority Mail & First-Class Package Service 
Contract 146 

Priority Mail & First-Class Package Service 
Contract 147 

Priority Mail & First-Class Package Service 
Contract 148 

Priority Mail & First-Class Package Service 
Contract 150 

Priority Mail & First-Class Package Service 
Contract 152 

Priority Mail & First-Class Package Service 
Contract 153 

Priority Mail & First-Class Package Service 
Contract 154 

Priority Mail & First-Class Package Service 
Contract 155 

Priority Mail & First-Class Package Service 
Contract 156 

Priority Mail & First-Class Package Service 
Contract 157 

Priority Mail & First-Class Package Service 
Contract 160 

Priority Mail & First-Class Package Service 
Contract 161 

Priority Mail & First-Class Package Service 
Contract 163 

Priority Mail & First-Class Package Service 
Contract 165 

Priority Mail & First-Class Package Service 
Contract 166 

Priority Mail & First-Class Package Service 
Contract 167 

Priority Mail & First-Class Package Service 
Contract 169 

Priority Mail & First-Class Package Service 
Contract 170 

Priority Mail & First-Class Package Service 
Contract 171 

Priority Mail & First-Class Package Service 
Contract 172 

Priority Mail & First-Class Package Service 
Contract 173 

Priority Mail & First-Class Package Service 
Contract 175 

Priority Mail & First-Class Package Service 
Contract 176 

Priority Mail & First-Class Package Service 
Contract 177 

Priority Mail & First-Class Package Service 
Contract 178 

Priority Mail & First-Class Package Service 
Contract 179 

Priority Mail & First-Class Package Service 
Contract 180 

Priority Mail & First-Class Package Service 
Contract 181 

Priority Mail & First-Class Package Service 
Contract 182 

Priority Mail & First-Class Package Service 
Contract 183 

Priority Mail & First-Class Package Service 
Contract 184 

Priority Mail & First-Class Package Service 
Contract 185 

Priority Mail & First-Class Package Service 
Contract 186 

Priority Mail & First-Class Package Service 
Contract 187 

Priority Mail & First-Class Package Service 
Contract 188 

Priority Mail & First-Class Package Service 
Contract 189 

Priority Mail & First-Class Package Service 
Contract 190 

Priority Mail & Parcel Select Contract 3 
Priority Mail & Parcel Select Contract 4 
Priority Mail & Parcel Select Contract 5 
Priority Mail Express & First-Class Package 

Service Contract 1 
Priority Mail Express & First-Class Package 

Service Contract 3 

Priority Mail Express, Priority Mail, First- 
Class Package Service & Parcel Select 
Contract 1 

Priority Mail Express, Priority Mail, First- 
Class Package Service & Parcel Select 
Contract 2 

Priority Mail Express, Priority Mail, First- 
Class Package Service & Parcel Select 
Contract 3 

Priority Mail Express, Priority Mail, First- 
Class Package Service & Parcel Select 
Contract 5 

Priority Mail Express, Priority Mail, First- 
Class Package Service & Parcel Select 
Contract 6 

Priority Mail Express, Priority Mail, First- 
Class Package Service & Parcel Select 
Contract 7 

Priority Mail Express, Priority Mail, First- 
Class Package Service & Parcel Select 
Contract 8 

Priority Mail, First-Class Package Service & 
Parcel Select Contract 1 

Priority Mail, First-Class Package Service & 
Parcel Select Contract 2 

Outbound International * 
Global Expedited Package Services (GEPS) 

Contracts 
GEPS 3 
GEPS 5 
GEPS 6 
GEPS 7 
GEPS 8 
GEPS 9 
GEPS 10 
Global Bulk Economy (GBE) Contracts 
Global Plus Contracts 
Global Plus 1C 
Global Plus 1D 
Global Plus 1E 
Global Plus 2C 
Global Plus 3 
Global Plus 4 
Global Plus 5 
Global Plus 6 
Global Reseller Expedited Package 

Contracts 
Global Reseller Expedited Package Services 

1 
Global Reseller Expedited Package Services 

2 
Global Reseller Expedited Package Services 

3 
Global Reseller Expedited Package Services 

4 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 2 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 3 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 4 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 5 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 6 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 7 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 8 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 9 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 10 
Global Expedited Package Services 

(GEPS)—Non-Published Rates 11 
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Global Expedited Package Services 
(GEPS)—Non-Published Rates 12 

Global Expedited Package Services 
(GEPS)—Non-Published Rates 13 

Global Expedited Package Services 
(GEPS)—Non-Published Rates 14 

Global Expedited Package Services 
(GEPS)—Non-Published Rates 15 

Priority Mail International Regional Rate 
Boxes—Non-Published Rates 

Outbound Competitive International 
Merchandise Return Service Agreement 
with Royal 

Mail Group, Ltd. 
Priority Mail International Regional Rate 

Boxes Contracts 
Priority Mail International Regional Rate 

Boxes Contracts 1 
Competitive International Merchandise 

Return Service Agreements with Foreign 
Postal Operators 

Competitive International Merchandise 
Return Service Agreements with Foreign 
Postal Operators 1 

Competitive International Merchandise 
Return Service Agreements with Foreign 
Postal Operators 2 

Alternative Delivery Provider (ADP) 
Contracts 

ADP 1 
Alternative Delivery Provider Reseller 

(ADPR) Contracts 
ADPR 1 
Priority Mail Express International, Priority 

Mail International & First-Class Package 
International Service Contracts 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket Contracts 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket 2 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket 3 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket 4 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket 5 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket 6 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket 7 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket 8 

Priority Mail Express International, Priority 
Mail International, First-Class Package 
International Service & Commercial 
ePacket 9 

Priority Mail Express International, Priority 
Mail International & Commercial ePacket 
Contracts 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 

International, Priority Mail International 
& First-Class Package International 
Service Contracts 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 1 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 2 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 3 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 4 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 5 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 6 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 7 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 8 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 9 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service Contract 10 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service with Reseller Contracts 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service with Reseller Contract 1 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service with Reseller Contract 2 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service with Reseller Contract 3 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 

& First-Class Package International 
Service with Reseller Contract 4 

International Priority Airmail, Commercial 
ePacket, Priority Mail Express 
International, Priority Mail International 
& First-Class Package International 
Service with Reseller Contract 5 

International Priority Airmail Contracts 
International Priority Airmail Contract 1 
International Priority Airmail, 

International Surface Air Lift, 
Commercial ePacket, Priority Mail 
Express International, Priority Mail 
International & First-Class Package 
International Service Contracts 

International Priority Airmail, 
International Surface Air Lift, 
Commercial ePacket, Priority Mail 
Express International, Priority Mail 
International & First-Class Package 
International Service Contract 1 

International Priority Airmail, 
International Surface Air Lift, 
Commercial ePacket, Priority Mail 
Express International, Priority Mail 
International & First-Class Package 
International Service Contract 2 

International Priority Airmail, 
International Surface Air Lift, 
Commercial ePacket, Priority Mail 
Express International, Priority Mail 
International & First-Class Package 
International Service with Reseller 
Contracts 

International Priority Airmail, 
International Surface Air Lift, 
Commercial ePacket, Priority Mail 
Express International, Priority Mail 
International & First-Class Package 
International Service with Reseller 
Contract 1 

International Priority Airmail, 
International Surface Air Lift, 
Commercial ePacket, Priority Mail 
Express International, Priority Mail 
International & First-Class Package 
International Service with Reseller 
Contract 2 

Inbound International * 
International Business Reply Service 

(IBRS) Competitive Contracts 
International Business Reply Service 

Competitive Contract 1 
International Business Reply Service 

Competitive Contract 3 
Inbound Direct Entry Contracts with 

Customers 
Inbound Direct Entry Contracts with 

Foreign Postal Administrations 
Inbound Direct Entry Contracts with 

Foreign Postal Administrations 
Inbound Direct Entry Contracts with 

Foreign Postal Administrations 1 
Inbound EMS 
Inbound EMS 2 
Inbound Air Parcel Post (at non-UPU rates) 
Inbound Competitive Multi-Service 

Agreements with Foreign Postal 
Operators 

Inbound Competitive Multi-Service 
Agreements with Foreign Postal 
Operators 1 

SPECIAL SERVICES * 
Address Enhancement Services 
Greeting Cards, Gift Cards, and Stationery 
International Ancillary Services 
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1 On February 12, 2021, EPA determined that the 
Kalispel Tribe is eligible for treatment in the same 
manner as a state for CAA section 110(a)(2)(D) (86 
FR 9334). 

International Money Transfer Service— 
Outbound 

International Money Transfer Service— 
Inbound 

Premium Forwarding Service 
Shipping and Mailing Supplies 
Post Office Box Service 
Competitive Ancillary Services 

NONPOSTAL SERVICES * 
Advertising 
Licensing of Intellectual Property other 

than Officially Licensed Retail Products 
(OLRP) 

Mail Service Promotion 
Officially Licensed Retail Products (OLRP) 
Passport Photo Service 
Photocopying Service 
Rental, Leasing, Licensing or other Non- 

Sale Disposition of Tangible Property 
Training Facilities and Related Services 
USPS Electronic Postmark (EPM) Program 

MARKET TESTS * 

[FR Doc. 2021–07234 Filed 4–8–21; 8:45 am] 

BILLING CODE 7710–FW–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R10–OAR–2016–0001; FRL–10021– 
86–Region 10] 

Air Plan Approval; ID; 2010 Sulfur 
Dioxide NAAQS Interstate Transport 
Requirements 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is approving a State 
Implementation Plan (SIP) submission 
from the State of Idaho (Idaho or the 
State) that addresses the Clean Air Act 
(CAA or Act) interstate transport 
requirements for the 2010 1-hour Sulfur 
Dioxide (SO2) National Ambient Air 
Quality Standards (NAAQS). In this 
action, EPA is determining that Idaho 
will not contribute significantly to 
nonattainment or interfere with 
maintenance of the 2010 1-hour SO2 
NAAQS in any other state, the Fort Hall 
Reservation, or the Kalispel Reservation. 
Therefore, EPA is approving Idaho’s 
December 24, 2015 SIP submission as 
meeting the interstate transport 
requirements for the 2010 1-hour SO2 
NAAQS. 

DATES: This action is effective on May 
10, 2021. 
ADDRESSES: EPA has established a 
docket for this action under Docket ID 
No. EPA–R10–OAR–2016–0001. All 
documents in the docket are listed on 
the https://www.regulations.gov 
website. Although listed in the index, 
some information is not publicly 

available, e.g., confidential business 
information (CBI) or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available through https://
www.regulations.gov, or please contact 
the person identified in the FOR FURTHER 
INFORMATION CONTACT section for 
additional availability information. 

FOR FURTHER INFORMATION CONTACT: 
Claudia Vaupel, (206) 553–6121, or 
vaupel.claudia@epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. Background Information 

On October 5, 2020, EPA proposed to 
approve Idaho’s December 24, 2015 SIP 
submission as meeting the interstate 
transport requirements of CAA section 
110(a)(2)(D)(i)(I) for the 2010 1-hour SO2 
NAAQS (85 FR 62679). Please refer to 
the October 5, 2020 notice of proposed 
rulemaking (NPRM) for an explanation 
of the CAA requirements, a detailed 
analysis of the submission, and EPA’s 
proposed rationale for approval. The 
public comment period for this NPRM 
ended on November 4, 2020. 

EPA notes that since the publication 
of the NPRM, we have determined that 
the Kalispel Indian Community of the 
Kalispel Reservation is eligible to be 
treated in the same manner as an 
affected downwind state (TAS) for 
purposes of CAA sections 110(a)(2)(D) 
and 126.1 The Kalispel Reservation is 
located approximately 16 km from the 
Idaho border, surrounded entirely by 
the State of Washington. EPA’s original 
evaluation did not specifically evaluate 
potential air quality impacts of sources 
in Idaho to the Kalispel Reservation. 
However, EPA’s technical evaluation of 
Washington State would have identified 
sources of SO2 near the Kalispel 
Reservation that meet the evaluation 
criteria described in the NPRM. We 
have specifically re-examined that 
information with respect to the Kalispel 
Reservation and affirm that 
consideration of the Kalispel 
Reservation as an affected downwind 
state does not impact our analysis 
completed at proposal, and therefore 
does not impact our findings with 
respect to the adequacy of Idaho’s SIP 
for purposes of CAA section 110(a)(2)(D) 
as it relates to the 2010 SO2 NAAQS. 

II. Response to Comments 
Comment: EPA received one adverse 

comment on the proposed approval. 
While stating that the commenter had 
‘‘no objection’’ to the approval of 
Idaho’s SIP, the commenter expressed 
concern ‘‘about a possible variable in 
the equation that might be currently 
overlooked.’’ Citing footnote 8 of EPA’s 
proposed action, the commenter 
expressed concern about EPA’s 
analytical approach that limited the 
analysis to Idaho sources emitting more 
than 100 tons per year of SO2. The 
commenter is concerned that, ‘‘while 
one source emitting less than 100 tpy 
may have little effect on neighboring 
states attainment of NAAQS, the 
aggregate effect of all those Idaho 
sources combined may have a very real 
effect and contribute significantly to its 
neighboring states non-attainment of 
NAAQS.’’ 

The commenter acknowledged EPA’s 
assertion that SO2 is expected to 
dissipate within 50 km of a point 
source. However, without citing any 
specific evidence of impermissible 
impacts from such smaller sources, the 
commenter posited that ‘‘it may be 
possible that a smaller source of SO2 
emission, if not accounted for, may be 
contributing to the non-attainment of a 
downwind state. It may also be possible 
that the aggregate effect of these smaller 
unaccounted for sources may be 
contributing to far more SO2 in the air 
than currently known.’’ The commenter 
urged EPA to consider ways to take 
sources of SO2 with releases less than 
100 tpy into account in some way that 
‘‘will not create undue burdens and 
costs’’. The commenter suggests that 
increased monitoring at these smaller 
sources would reduce uncertainty in 
whether the sources are contributing to 
air quality problems in neighboring 
states and tribal areas, but acknowledges 
that extensive monitoring at small 
sources may not be practical. They 
propose EPA considering smaller 
sources in their notices could be 
sufficient enough to evaluate their air 
quality impacts. 

Response: EPA continues to believe 
that the weight of evidence analysis 
provided in the NPRM is adequate to 
determine the potential downwind 
impact from Idaho to neighboring states. 
In its submission, Idaho identified the 
largest SO2 emission sources in the 
State, explaining that because ‘‘SO2 will 
most likely either disperse in the 
atmosphere or chemically react to form 
a secondary pollutant within a few 
miles of the source, only large pollutant 
sources in proximity to the state 
boundary would be expected to 
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significantly contribute to or interfere 
with air quality in adjacent states.’’ In 
considering sources emitting less than 
100 tpy of SO2 at proposal, EPA 
independently stated that ‘‘in the 
absence of special factors, for example 
the presence of a nearby larger source or 
unusual physical factors, Idaho sources 
emitting less than 100 tpy can be 
presumed to not be causing or 
contributing to SO2 concentrations 
above the NAAQS.’’ Additionally, 
emissions from sources greater than 100 
tpy account for 88 percent of Idaho’s 
statewide SO2 emissions from point 
sources, and thus are appropriate to 
evaluate for purposes of determining 
whether there is any emissions activity 
within the State that is in violation of 
the good neighbor provision. EPA 
continues to find that this is an 
appropriate assessment of upwind SO2 
sources’ downwind impacts on 
neighboring states. EPA’s analysis 
includes the following factors: (1) 
Ambient air quality data for active SO2 
monitors in Idaho or in a neighboring or 
downwind state within 50 km of the 
Idaho border, (2) emissions information 
for SO2 sources in Idaho emitting greater 
than 100 tpy and located within 50 km 
of the Idaho border, (3) emissions 
information for SO2 sources in 
neighboring or downwind states or 
tribal areas emitting more than 100 tpy 
and located within 50 km of the Idaho 
border, (4) available modeling and 
monitoring information for any area 
within 50 km of the Idaho border, and 
(5) SO2 emissions trends in Idaho and 
neighboring and downwind states and 
tribal areas. 

EPA notes that the commenter did not 
provide a technical analysis or any 
additional specific information 
indicating that sources emitting 100 tpy 
or less (or an aggregation of sources 
emitting less than 100 tpy) may have 
downwind impacts that violate the good 
neighbor provision. For these reasons, 
EPA finds that our analysis of the Idaho 
sources in the NPRM, considered 
alongside other weight of evidence 
factors described in that document, 
support EPA’s conclusion that Idaho has 
satisfied CAA section 110(a)(2)(D)(i)(I) 
for the 2010 1-hour SO2 NAAQS. 

III. Final Action 
EPA is approving Idaho’s December 

24, 2015 submission as meeting CAA 
section 110(a)(2)(D)(i)(I) interstate 
transport requirements for the 2010 SO2 
NAAQS. 

IV. Statutory and Executive Orders 
Review 

Under the Clean Air Act, the 
Administrator is required to approve a 

SIP submission that complies with the 
provisions of the Clean Air Act and 
applicable Federal regulations. 42 
U.S.C. 7410(k); 40 CFR 52.02(a). Thus, 
in reviewing SIP submissions, EPA’s 
role is to approve State choices, 
provided that they meet the criteria of 
the Clean Air Act. Accordingly, this 
action merely approves State law as 
meeting Federal requirements and does 
not impose additional requirements 
beyond those imposed by State law. For 
that reason, this action: 

• Is not a ‘‘significant regulatory 
action’’ subject to review by the Office 
of Management and Budget under 
Executive Orders 12866 (58 FR 51735; 
October 4, 1993) and 13563 (76 FR 3821; 
January 21, 2011); 

• Does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• Is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• Does not have federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255; August 10, 
1999); 

• Is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885; April 23, 1997); 

• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355; May 22, 2001); 

• Is not subject to requirements of 
section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the Clean Air Act; 
and 

• Does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629; February 16, 1994). 

The SIP is not approved to apply on 
any Indian reservation land or in any 
other area where EPA or an Indian tribe 
has demonstrated that a tribe has 
jurisdiction. In those areas of Indian 
country, the rule does not have tribal 
implications and it will not impose 
substantial direct costs on tribal 
governments or preempt tribal law as 
specified by Executive Order 13175 (65 
FR 67249; November 9, 2000). 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this action and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule’’ as 
defined by 5 U.S.C. 804(2). 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by June 8, 2021. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this action for 
the purposes of judicial review nor does 
it extend the time within which a 
petition for judicial review may be filed, 
and shall not postpone the effectiveness 
of such rule or action. This action may 
not be challenged later in proceedings to 
enforce its requirements. See CAA 
section 307(b)(2). 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Nitrogen dioxide, Particulate matter, 
Reporting and recordkeeping 
requirements, Sulfur dioxide, Volatile 
organic compounds. 

Dated: April 6, 2021. 
Michelle L. Pirzadeh, 
Acting Regional Administrator, Region 10. 

For the reasons set forth in the 
preamble, 40 CFR part 52 is amended as 
follows: 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart N—Idaho 

■ 2. In § 52.670, the table in paragraph 
(e) is amended by adding an entry at the 
end of the table for ‘‘Interstate Transport 
Requirements for the 2010 Sulfur 
Dioxide NAAQS’’ to read as follows: 
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§ 52.670 Identification of plan. 

* * * * * 
(e) * * * 

EPA-APPROVED IDAHO NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES 

Name of SIP provision 

Applicable 
geographic or 
nonattainment 

area 

State 
submittal 

date 
EPA approval date Comments 

* * * * * * * 
Interstate Transport Require-

ments for the 2010 Sulfur 
Dioxide NAAQS.

State-wide ........ 12/24/2015 4/9/2021, [Insert Federal 
Register citation].

This action addresses CAA 
110(a)(2)(D)(i)(I). 

[FR Doc. 2021–07333 Filed 4–8–21; 8:45 am] 

BILLING CODE 6560–50–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Chapter I 

[WC Docket Nos. 20–89, 18–213; FCC 21– 
39; FR ID 20341] 

COVID–19 Telehealth Program; 
Promoting Telehealth for Low-Income 
Consumers 

AGENCY: Federal Communications 
Commission. 
ACTION: Final rule; denial of petition for 
partial reconsideration. 

SUMMARY: In this document, the Federal 
Communications Commission 
(Commission) establishes rules and 
processes to further distribute funding 
through the COVID–19 Telehealth 
Program to health care providers, in 
response to the COVID–19 pandemic, to 
build on Round 1 of the Program, and 
implement Congress’s direction under 
the Consolidated Appropriations Act, 
2021 (CAA) for additional relief. The 
CAA funding is distributed through the 
Program to the health care providers 
who need it most, as determined by 
objective metrics. 
DATES: Effective April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie Minnock, Wireline 
Competition Bureau, (202) 418–7400 or 
by email at Stephanie.Minnock@fcc.gov. 
We ask that requests for 
accommodations be made as soon as 
possible in order to allow the agency to 
satisfy such requests whenever possible. 
Send an email to fcc504@fcc.gov or call 
the Consumer and Governmental Affairs 
Bureau at (202) 418–0530. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order (RO) and Order on 
Reconsideration (Recon) in WC Docket 
Nos. 20–89 and 18–213; FCC 21–39, 

adopted March 29, 2021 and released 
March 30, 2021. Due to the COVID–19 
pandemic, the Commission’s 
headquarters will be closed to the 
general public until further notice. The 
full text of this document is available at 
the following internet address: https://
docs.fcc.gov/public/attachments/FCC- 
21-39A1.pdf. 

I. Introduction 
1. The RO, builds upon the success of 

the Commission’s Coronavirus Disease 
2019 (COVID–19) Telehealth Program 
(Program), established pursuant to the 
Coronavirus Aid, Relief, and Economic 
Security (CARES) Act. The Commission 
adopts additional requirements and 
processes to further fund telehealth and 
connected care services as required by 
Congress in the CAA. Over the course of 
the last year, in response to the COVID– 
19 pandemic, people across the country 
have migrated more aspects of their 
daily lives online, including health care 
visits and treatment, to slow the spread 
of the COVID–19 virus. As a result, the 
use of telehealth has exploded and has 
become an increasingly vital tool for 
health care providers, enabling them to 
minimize the risk of exposure to 
COVID–19 while still providing patient 
care. 

2. On April 2, 2020, the Commission 
established the Program to administer 
$200 million in funding appropriated by 
Congress in the CARES Act. Congress 
directed the Commission ‘‘to support 
efforts of health care providers to 
address coronavirus by providing 
telecommunications services, 
information services, and devices 
necessary to enable the provision of 
telehealth services’’ during the COVID– 
19 pandemic. For the initial round of 
funding (Round 1), the Commission 
geared the Program toward providing 
immediate assistance to eligible health 
care providers to provide telehealth and 
connected care services to patients at 
their homes or mobile locations. The 
Commission directed the Wireline 
Competition Bureau (Bureau) to 

evaluate applications on a rolling basis 
and to prioritize applications that 
targeted the areas hit hardest by COVID– 
19 and where the Program’s support 
would have the most impact on 
addressing health care needs. The 
Commission fully obligated the $200 
million by issuing awards for 539 
applications from April 16, 2020 
through July 8, 2020. 

3. Subsequently, in December 2020, as 
part of the CAA, Congress appropriated 
$249.95 million in additional funding 
for the Program. In January 2021, as 
required by the CAA, the Bureau sought 
comment on application evaluation 
metrics to ensure the equitable 
distribution of these additional funds, 
including proposing and seeking 
comment on improvements to the initial 
application process. Then, in February 
2021, the Commission adopted a Report 
and Order, FCC 21–24, expanding the 
responsibilities of the Universal Service 
Administration Company (USAC) to 
include the administration of the 
COVID–19 Telehealth Program. The 
Commission establishes requirements, 
processes, and procedures for the 
second round of Program funding 
appropriated under the CAA (Round 2). 
The Commission directs USAC to 
administer the Program and the Bureau 
and the Office of Managing Director 
(OMD) to provide oversight over 
USAC’s activities consistent with the 
RO. 

4. Telehealth refers to a ‘‘broad range 
of health care-related applications that 
depend upon broadband connectivity,’’ 
and can include, ‘‘telemedicine; 
exchange of electronic health records; 
collection of data through Health 
Information Exchanges and other 
entities; exchange of large image files 
(e.g., X-ray, MRIs, and CAT scans); and 
the use of real-time and delayed video 
conferencing for a wide range of 
telemedicine, consultation, training, and 
other health care purposes.’’ This 
definition does not preclude health care 
providers from using 
telecommunications services to provide 
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telehealth in response to COVID–19, as 
telecommunications services are eligible 
for funding for Round 2 of the Program. 
The Commission has previously 
observed that health care providers use 
telehealth to respond to health 
challenges as varied as diabetes, 
pediatric heart disease, opioid 
dependency, strokes, high-risk 
pregnancies, cancer, and mental health 
treatment, and to provide such benefits 
as specialist consultations and ongoing 
patient monitoring. In addition to 
improving health outcomes for patients, 
telehealth technologies have the 
potential to significantly reduce health 
care costs. In the First COVID–19 Report 
and Order, FCC 20–44, 85FR70150, 
November 4, 2020 (C19–RO), the 
Commission defined ‘‘connected care 
services’’ as a subset of telehealth that 
‘‘uses broadband internet access service- 
enabled technologies to deliver remote 
medical, diagnostic, patient-centered, 
and treatment-related services directly 
to patients outside of traditional brick 
and mortar medical facilities—including 
specifically to patients at their mobile 
location or residence.’’ While the use of 
telehealth and connected care services 
are not new methods of providing 
health care, the deployment of these 
services has accelerated in response to 
the transmission risks of the 
coronavirus. 

5. The first reported cases of COVID– 
19 were identified in the United States 
over one year ago. While development 
and distribution of effective vaccines 
has provided hope, a quick emergence 
from the spread of the virus is not a 
certainty and the needs of the health 
care community are still great. As 
Congress recognized in the CAA, 
providing health care providers the 
funds they need to deploy telehealth 
solutions for their patients thus remains 
as important as ever during this public 
emergency. 

6. On December 27, 2020, the CAA 
was signed into law, providing an 
additional $249.95 million to the 
Commission to support the COVID–19 
Telehealth Program. This additional 
funding will allow the Commission to 
continue its efforts to expand telehealth 
and connected care services throughout 
the country and enable patients to 
access necessary health care services 
while helping slow the spread of the 
disease. In addition to appropriating 
$249.95 million in new funds for the 
Program, the CAA requires the 
Commission to consider several changes 
to the Program and to make several 
others. First, it directs the Commission 
to seek comment on the ‘‘metrics the 
Commission should use to evaluate 
applications for funding’’ and ‘‘how the 

Commission should treat applications 
filed during the funding rounds for 
awards from the [Program] using 
amounts appropriated under the CARES 
Act . . . .’’ Second, it instructs the 
Commission, to the extent feasible, to 
ensure that at least one applicant from 
all 50 states and the District of Columbia 
is awarded funds during either of the 
Program’s funding rounds. Third, the 
CAA directs the Commission to allow 
applicants from Round 1 the 
opportunity to update or amend their 
applications. Fourth, it directs the 
Commission, to the extent feasible, to 
provide applicants, upon request, 
information on the status of their 
application and a rationale for the final 
funding decision. And finally, it 
requires that the Commission ‘‘issue 
notice to the applicant of the intent of 
the Commission to deny the application 
and the grounds for that decision’’ and 
‘‘provide the applicant with 10 days to 
submit any supplementary information 
that the applicant determines relevant,’’ 
which must be taken into account for 
the final funding decisions. 

7. On January 6, 2021, the Bureau 
released a Public Notice that sought 
comment, as required by the CAA, on 
improvements to the Program and 
lessons learned from Round 1. In the 
C19–RO, the Commission determined 
that additional notice and comment was 
not necessary for two independent 
reasons: Additional notice and comment 
procedures would be impracticable and 
contrary to the public interest under the 
Administrative Procedure Act’s ‘‘good 
cause’’ exception, and all or nearly all 
of the COVID–19 Telehealth Program 
was a logical outgrowth of the agency’s 
Connected Care Notice, FCC 18–112. 
See C19–RO, 35 FCC Rcd at 3383, paras. 
35–36 (citing, inter alia, 5 U.S.C. 
553(b)). The Commission reachs a 
similar determination here. First, the 
Commission finds that the decision 
today is a logical outgrowth of the 
Connected Care Notice. Indeed, the 
Commission’s decision constitutes a 
second round of the very same program 
for which the FCC properly proceeded 
to an Order in April 2020, FCC 20–44. 
Second, the Commission also finds that 
the APA’s good cause exception to 
notice and comment is satisfied. In 
reaching this conclusion, the 
Commission notes that the CAA 
specified that the Commission ‘‘shall 
issue a Public Notice seeking comment 
within ten days of enactment.’’ CAA 
903(c)(1)(A). The Commission satisfied 
this directive when it sought comment 
through a Bureau-level Public Notice in 
January 2021, DA 21–14, 86FR8356, 
February 5, 2021. In any event, the 

Commission finds that there was good 
cause to seek comment through a 
Bureau-level Public Notice because of 
the unprecedented nature of this 
pandemic and the need for immediate 
action, and the fact that issuing a 
Commission-level Public Notice would 
have necessitated a delay in committing 
funds to providers who are addressing 
the COVID–19 pandemic. Indeed, 
issuing a Notice of Proposed 
Rulemaking in these circumstances 
would be unnecessary and therefore not 
required under the ‘‘good cause’’ 
exception of U.S.C. 553(b)(B). See 5 
U.S.C. 553(b)(B) (permitting deviation 
from formal rulemaking procedures 
where the agency ‘‘for good cause’’ finds 
that they are ‘‘impracticable, 
unnecessary, or contrary to the public 
interest.’’). The Bureau first sought 
comment on which evaluation metrics 
to use during Round 2, and whether the 
Commission should continue to target 
funding to areas that were ‘‘hardest hit’’ 
by COVID–19 and where applicants 
were working under pre-existing strain. 
The Bureau also asked whether the 
Commission should maintain the $1 
million cap per applicant on funding 
awards and proposed establishing an 
application filing window rather than 
continuing to accept and evaluate 
applications on a rolling basis. Next, the 
Bureau sought comment on how the 
Commission should treat remaining, 
unfunded applications from Round 1, 
and proposed requiring Round 1 
applicants to update and resubmit their 
applications to be considered for Round 
2. The Bureau further sought comment 
on additional improvements to the 
Program and proposed using USAC to 
assist in administering the remaining 
work necessary to complete Round 1, as 
well as Round 2 application review, 
invoice review, and outreach. Finally, 
the Bureau requested comment on how 
to improve the eligibility review 
processes for Round 2, both with respect 
to the eligibility of health care provider 
applicants and their requests for 
services and connected devices. 

8. On February 2, 2021, the 
Commission acted on the Public Notice, 
DA 21–14 and decided to use USAC to 
administer the remainder of Round 1 
and to administer all of Round 2 of the 
Program. On February 4, 2021, the 
Commission entered into an MOU with 
USAC in support of the Program. As 
with its role in administering the 
Universal Service Fund (USF) Programs, 
USAC will be limited to program 
administration and will not have the 
authority to make policy decisions. 
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II. Discussion 
9. In the RO, the Commission adopts 

changes to the Program to implement 
the CAA’s requirements, improve the 
administration of the Program, and to 
establish the process by which USAC, 
with oversight from the Bureau, will 
award the additional appropriated funds 
to eligible health care providers. First, 
the Commission establishes an 
application filing window to provide a 
level playing field to all applicants, 
regardless of size or resource level. 
Second, the Commission explains the 
application filing process for Round 2, 
including the process used to determine 
an applicant’s eligibility. Third, the 
Commission details the application 
evaluation process, including the 
specific metrics USAC will use to 
prioritize and evaluate the Round 2 
applications and provide additional 
information on the process to confirm 
the eligibility of requested items. 
Fourth, the Commission explains the 
funding commitment process. Last, the 
Commission directs USAC to conduct 
educational outreach efforts to explain 
the application process for Round 2, and 
to use the same reimbursement structure 
for Round 2 of the Program that was 
used for Round 1. 

10. Through the RO, the Commission 
takes steps to improve the COVID–19 
Telehealth Program in accordance with 
Congressional guidance while building 
upon the lessons learned during Round 
1. The Commission modifies some 
Program requirements but keep 
unchanged many others, including 
requirements regarding the eligibility of 
health care providers, funding 
limitations, procurement, compliance 
audits, and post-program feedback 
reports. The Commission cautions 
applicants to carefully review the 
Program requirements and guidance. 
Applicants are ultimately responsible 
for compliance with Program 
requirements, including all deadlines 
and eligibility requirements. 

11. Establishing an Application Filing 
Window. To facilitate a more efficient 
and equitable application review 
process, the Commission first 
establishes an application filing window 
after which USAC, with oversight from 
the Bureau, will review all applications 
from eligible applicants based on the 
pre-defined evaluation metrics the 
Commission discusses in more detail. 
The Commission’s C19–RO established 
an application process for the first 
round of the COVID–19 Telehealth 
Program applicants that permitted 
applicants to file requests at any time 
after the start of the Program and 
required Commission staff to review, 

approve, and grant funding to 
applicants ‘‘as rapidly as possible on a 
rolling basis . . . until it ha[d] 
committed all COVID–19 Telehealth 
Program funding . . . .’’ 

12. During Round 1 of the Program, 
applications were submitted starting on 
April 13, 2020; the Bureau announced 
that it would no longer accept new 
applications on June 25, 2020. At the 
same time, Commission staff reviewed 
and awarded funding on a rolling basis 
until all appropriated funding had been 
committed. While this process allowed 
funding to be committed immediately 
after the Program began, applications 
submitted later in the Program were not 
reviewed because the available funds 
had already been committed. There is 
also a concern that some smaller 
providers with more limited resources 
may have faced difficulties quickly 
completing their applications. In the 
Public Notice, DA 21–14 the Bureau 
proposed establishing an application 
filing window and awarding funding 
based on pre-defined evaluation metrics 
instead of reviewing applications and 
awarding funding on a rolling basis. 
Commenters overwhelmingly supported 
this approach, and the Commission 
agrees. Establishing a filing window is 
consistent with the plain language of the 
CAA, is more equitable, and will allow 
USAC to review all applications before 
selecting the best-qualified applicants. 

13. The Commission also finds that 
the CAA effectively compels the 
opening of a filing window that treats 
all applications received during the 
window as timely and requires the 
review in full of all such applications. 
Were the Commission to accept 
applications on a rolling basis and 
commit funding once an application 
was received and reviewed, it would be 
impossible to compare all applications 
against each other and use an objective 
set of evaluation metrics. Instead, the 
earliest-filed applications that met a 
quality threshold would be awarded 
funding, while later-filed applications 
that scored higher based on a set of 
objective metrics could be denied the 
same funding. 

14. The CAA also directs the 
Commission to ensure that, to the extent 
feasible, at least one applicant in each 
state and the District of Columbia 
receives Program funding. Adopting a 
filing window and objective evaluation 
metrics allows the Commission to fulfill 
this the statutory directive by comparing 
all applicants against each other, and 
committing funding to the top-scoring 
applicant in each state. It would not be 
possible to follow this statutory 
directive if the Commission accepted 
applications on a rolling basis, as the 

Commission would risk exhausting all 
funding before an acceptable 
application from a certain state was 
received. By adopting a filing window, 
the Commission is able to ensure that 
funding will be committed to applicants 
in each state and territory, as discussed 
in more detail in the following. 

15. A filing window also enables the 
Commission to more easily implement 
other new procedures required by 
Congress in Round 2. Congress provided 
that if the Commission intends to deny 
any Round 2 applications, it is required 
to issue notice to the applicant, provide 
the grounds for the denial, and give the 
applicant 10 days to submit any 
supplementary information. Congress 
also instructed the Commission to 
provide, to the extent feasible, 
applicants with information about the 
status of their application and the 
rationale for a final funding decision. If 
applications were accepted on a rolling 
basis, compliance with these statutory 
directives would not be feasible, as 
commitments would be awarded as 
soon as an application was approved 
and likely would be exhausted by the 
time unsuccessful applicants were able 
to supplement their applications. In 
short, awarding commitments on a 
rolling basis would completely 
undermine the requirement that the 
Commission provides applications to be 
denied the ability to submit new 
information. Instead, the Commission 
adopts an application filing window 
and a series of simple, transparent 
metrics to evaluate applications. This 
approach will allow all properly filed 
applications to be reviewed, and it will 
also allow for advance notice of an 
applicant’s potential denial to be 
provided. 

16. Commenters overwhelmingly 
supported a filing window. Commenters 
argued that accepting applications on a 
rolling basis disadvantaged smaller 
providers who lacked the resources to 
quickly complete applications, and that 
awarding funding on a ‘‘first-come, first- 
served’’ basis meant that many 
applications would not be evaluated. 
While a few commenters supported 
awarding Round 2 funding on a rolling 
basis because it would allow for funding 
to be awarded more quickly, the 
Commission believes the CAA requires 
a funding window and also, based on 
the experience administering Round 1, 
all applications should be reviewed 
first, before funding decisions are made, 
to ensure that funding is awarded to the 
most deserving applicants. A filing 
window will therefore enable the 
Commission to accomplish Congress’s 
objectives. At the same time, and to 
address in part concerns about the 
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ability to quickly commit funding, the 
Commission establishes an abbreviated 
application filing window of seven 
calendar days for Round 2 of the 
Program. Commenters also requested 
additional guidance, including technical 
webinars, for Round 2 of the COVID–19 
Telehealth Program. See, e.g., Hudson 
Headwaters Health Comments, WC 
Docket No. 20–89, at 4. As the 
Commission discusses in more detail in 
the following, see infra Round 2 
Outreach, the Commission instructs 
USAC to conduct outreach and 
education for a period of at least three 
weeks before the filing window opens to 
prepare potential applicants for the 
application filing window 

17. Given the short duration of the 
Round 2 application filing window, the 
Commission directs the Bureau to 
publicly provide notice of the opening 
of the Round 2 application filing 
window at least two weeks before it 
opens. The Commission believes this 
two-week notice period, along with 
outreach associated with the Program, 
will provide potential applicants 
enough time to ready applications for 
filing during the window. The 
Commission also expects that the Round 
2 application filing window will open 
within 30 days of release of the RO. 
Accordingly, the Commission directs 
the Bureau to issue a Public Notice 
announcing the opening and closing 
dates for the Round 2 application filing 
window as soon as possible, consistent 
with the effective date of this Program. 

18. Application Filing Process. In the 
Public Notice, DA 21–14 the Bureau 
sought comment on a number of 
application-related issues, including 
whether Round 1 applicants would be 
required to resubmit their applications 
for Round 2, whether Round 1 
applicants that received funding awards 
(funding awardees) should be eligible to 
participate in Round 2, and whether 
applicants should be required to 
complete the FCC Form 460. As the 
Commission discusses in more detail in 
the following, Round 1 applicants that 
did not receive funding during the 
initial round are required to submit a 
new application for Round 2; Round 1 
funding awardees are eligible to apply 
for Round 2 of the Program, subject to 
a $1 million cap per applicant for 
Round 2; and all Round 2 applicants 
without an approved eligibility 
determination through the FCC Form 
460 process will be required to submit 
FCC Forms 460. 

19. Round 1 Applicants’ Eligibility. 
Congress made it clear that at least some 
applicants who had applied for funding 
in Round 1 were to be eligible for Round 
2 of the Program, and it instructed the 

Commission to seek comment on how to 
treat Round 1 applicants during Round 
2. To fulfill Congress’s directives, the 
Public Notice, DA 21–14 sought 
comment on specific issues, and 
proposed requiring Round 1 applicants 
who wished to participate in Round 2 
to update and resubmit their 
applications to be considered for Round 
2 funding. Commenters overwhelmingly 
supported the Bureau’s proposal that 
Round 1 applicants should be able to 
update and resubmit their applications 
to receive Round 2 funding, and the 
Commission adopts this requirement. 
Many commenters agreed that 
applications filed during Round 1 
contain stale, outdated information, and 
therefore require updating. While some 
commenters suggested that it should be 
optional for Round 1 applicants to 
resubmit their applications, and others 
suggested a more streamlined 
application or review process for Round 
1 applicants, including a priority review 
process for such applications, the 
Commission disagrees with these 
suggestions. By requiring Round 1 
applicants to resubmit their applications 
for Round 2, the Commission can ensure 
that funding is not awarded based on 
outdated, incorrect information, and 
ensure equitable review of all Round 2 
applications. Finally, as discussed later, 
Round 1 applicants that were not 
awarded funding will also receive an 
increase in points in Round 2 which are 
not available to other Round 2 
applicants. 

20. The Public Notice, DA 21–14 also 
specifically sought comment on whether 
Round 1 participants that were awarded 
$1 million in Round 1 should be eligible 
to participate in Round 2, and whether 
the Commission should continue the 
approach of not awarding more than $1 
million per applicant. The Commission 
concludes to maintain the commitment 
to not award more than $1 million total 
per applicant in Round 2 to distribute 
funding to more applicants. While the 
record was mixed on limiting support to 
$1 million across both rounds, the 
Commission concludes that the 
limitation should only apply to Round 
2. Thus, all eligible Round 2 applicants 
may qualify for the full commitment 
amount per application. The 
Commission believes that many 
applicants, even those receiving Round 
1 funding, continue to need program 
support given the passage of time 
between last year’s commitments and 
Round 2, and that the application 
evaluation metrics the Commission 
adopts will sufficiently ensure 
equitable, nationwide distribution of 
funding, and a blanket prohibition on 

applicants who received $1 million in 
Round 1 could lead to providers who 
badly need funding being unable to 
receive it. 

21. Eligibility and Application 
Requirements. Health Care Provider 
Eligibility. The Commission will also 
continue to use the Rural Health Care 
(RHC) program’s statutory categories to 
determine the eligibility of health care 
providers for Round 2 of the Program, 
including non-profit and public health 
care providers, as defined in section 
254(h)(7)(B) of the Communications Act. 
Accordingly, the Commission directs 
USAC, with oversight from the Bureau 
and OMD, to only award funding to 
applications from eligible health care 
providers. The Commission reminds 
health care providers interested in 
applying for Round 2 of the Program 
that for-profit entities are not eligible for 
funding. With the limited exception of 
dedicated emergency departments of 
rural for-profit hospitals that participate 
in Medicare, which are also eligible to 
participate in the RHC program, and 
were therefore eligible for Round 1 
funding. See Rural Health Care Support 
Mechanism, Report and Order, Order on 
Reconsideration, and Further Notice of 
Proposed Rulemaking, 18 FCC Rcd 
24546, 24553–54, para. 13 (2003), 68 FR 
74492, December 24, 2003. The Program 
remains open to eligible health care 
providers regardless of whether they are 
located in a rural or non-rural location. 
Based on its extensive experience 
administering the RHC Program, the 
Commission concluded that instituting 
the same eligibility criteria for Round 1 
would facilitate the administration of 
the COVID–19 Telehealth Program. The 
Commission finds that this conclusion 
was correct. 

22. Several commenters 
recommended expanding the eligibility 
for Round 2 to include other health care 
providers, such as physician-office- 
based practices. The Commission 
disagrees. As the Commission explains 
in more detail in the following, Program 
participation is limited to the providers 
enumerated in section 254(h)(7)(B) of 
the Communications Act to maintain 
consistent eligibility with Round 1 and 
to provide clarity to program 
participants. Keeping Program eligibility 
requirements the same across both 
Rounds will result in more efficient 
review of applications. Maintaining the 
same eligibility rules will also ensure 
that funding is targeted to health care 
providers that are likely to need it most 
to respond to this pandemic while 
allowing the Commission to ensure that 
funding is used for its intended 
purposes. Accordingly, Round 2 
funding should only be provided to 
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non-profit and public eligible health 
care providers that fall within the 
categories of health care providers in 
section 254(h)(7)(B) of the 
Communications Act. The statutory 
categories of health care providers 
include: (1) Post-secondary educational 
institutions offering health care 
instruction, teaching hospitals, and 
medical schools; (2) community health 
centers or health centers providing 
health care to migrants; (3) local health 
departments or agencies; (4) community 
mental health centers; (5) not-for-profit 
hospitals; (6) rural health clinics; (7) 
skilled nursing facilities; or (8) consortia 
of health care providers consisting of 
one or more entities falling into the first 
seven categories. For purposes of the 
COVID–19 Telehealth Program, which is 
authorized by the CARES Act, and not 
the 1996 Telecommunications Act, both 
rural and non-rural health clinics are 
eligible to receive funding. 

23. Round 2 Application 
Requirements. During Round 1, the 
Commission required any health care 
provider interested in participating in 
the Program that did not already have 
an eligibility determination for the RHC 
Program to file an FCC Form 460 to 
receive an eligibility determination and 
an HCP number for each site included 
on its application. While the 
Commission retains the previously 
adopted eligibility rules for applicants 
in Round 2, the Commission modifies 
the previous requirement that 
applicants obtain an eligibility 
determination for each site listed on its 
application by filling out an FCC Form 
460 for each site. Instead, the 
Commission will only require 
applicants to obtain an approved 
eligibility determination for the lead 
health care provider listed on the 
application. The Commission expects 
the lead health care provider site listed 
on each application to ensure that it has 
an approved eligibility determination 
from USAC. If it does not already have 
an approved eligibility determination, 
the lead health care provider should file 
an FCC Form 460 with USAC. 
Applicants requesting funding for 
multiple eligible health care provider 
sites in a single application do not need 
to receive eligibility determinations for 
every site that will receive funding 
during Round 2 of the Program, but 
instead will be required only to certify 
under penalty of perjury that all other 
health care sites that would receive 
Program funding are eligible for 
Program funding. Additionally, 
although applicants may still file their 
applications while their FCC Forms 460 
are pending USAC’s review, during 

Round 2 all applicants must have a 
health care provider number (HCP 
Number) assigned to them by USAC at 
the beginning of the FCC Form 460 
application process before they can 
submit their application. Health care 
providers submitting FCC Forms 460 in 
anticipation of participation in Round 2 
of the Program should indicate on their 
FCC Forms 460 that they are applying 
for the COVID–19 Telehealth Program to 
expedite the review of their FCC Forms 
460. 

24. While requiring applicants to 
submit FCC Forms 460 for each site in 
their applications during Round 1 
assisted with funding eligible locations, 
it also delayed review of many 
applications, particularly for 
applications with a large number of 
sites, each of which required its own 
eligibility determination. This 
requirement also imposed a substantial 
burden on applicants with multiple 
sites. In the Public Notice, DA 21–14 the 
Commission sought comment on ways 
to streamline the application process, 
including directing USAC to include 
eligibility review as part of the 
application process and potentially 
ending the requirement that applicants 
submit FCC Forms 460. In conjunction 
with seeking comment on ending the 
requirement that applicants submit the 
FCC Form 460, the Commission sought 
comment on other methods of 
determining an applicant’s eligibility for 
the Program. 

25. After a careful review of the 
record, the Commission retains the 
requirement that each new applicant 
submit an FCC Form 460. The 
Commission note’s that Round 1 
applicants who submitted an FCC Form 
460 and were deemed eligible do not 
need to submit a new Form; if any 
applicant’s FCC Form 460 is no longer 
accurate, however, they must update the 
Form’s information. While some 
commenters argued that filing an FCC 
Form 460 is a burdensome and 
unnecessary process, the Commission 
concludes that the FCC Form 460 
remains a necessary tool that will enable 
USAC to quickly and efficiently 
determine an applicant’s eligibility, and 
the Commission strongly encourages 
prospective applicants that have not 
already obtained an eligibility 
determination to file an FCC Form 460 
as soon as possible. 

26. The Commission concludes that 
the FCC Form 460 remains necessary 
because the information contained on 
the form is essential for determining an 
applicant’s eligibility for the Program. 
As a threshold matter, the FCC Form 
460 was designed specifically to capture 
the relevant information to determine an 

applicant’s eligibility for the RHC 
Program. Because the RHC Program and 
the COVID–19 Telehealth Program have 
nearly identical eligibility criteria, the 
Commission believes that the FCC Form 
460 is similarly essential for 
determining the eligibility of a Program 
applicant. The FCC Form 460 requires 
an applicant to provide its contact and 
location information, along with its 
basis for qualifying for the Program. All 
of this information is essential to 
determining an applicant’s eligibility; 
requiring that information to be 
provided via some medium other than 
the FCC Form 460 would be less 
efficient than simply using the FCC 
Form 460, which was designed to make 
eligibility determination as efficient as 
possible for both applicants and 
reviewers. 

27. The Commission also concludes 
that requiring the lead applicant to 
submit an FCC Form 460 is an 
important Program safeguard because it 
allows for reviewers to ensure that only 
eligible health care providers receive 
funding. This conclusion is supported 
by the experience in Round 1 when 
many ineligible applicants filed the FCC 
Forms 460 and incorrectly certified their 
eligibility. Ineligible applicants also 
contributed to the FCC Forms 460 
processing backlog that many 
commenters noted. The Commission is 
confident that with more extensive 
outreach and education before the filing 
window opens, fewer ineligible 
applicants will submit the FCC Form 
460. While some commenters suggested 
applicant certifications combined with 
post-disbursement audits would be 
sufficient to ensure program integrity, 
the Commission disagrees. Even if 
disbursements to ineligible applicants 
were discovered during audits and the 
improper payments were recouped, this 
approach would still thwart Congress’s 
clear intent of quickly distributing 
funding to the eligible health care 
providers who need it the most. Such a 
delay, in the midst of a pandemic, 
would harm the public interest. The 
Commission concludes that eligibility 
reviews must be conducted before funds 
are awarded to make sure that funds go 
to those eligible providers who need 
them the most. 

28. The Commission’s review of the 
record also convinces that a better 
alternative to the FCC Form 460 is not 
available. Many commenters opined 
that filing the FCC Form 460 was an 
unnecessary burden, yet none identified 
an adequate alternative to verify an 
applicant’s eligibility for purposes of 
this Program. While some commenters 
suggested using an applicant’s Tax ID 
number or National Provider Identifier 
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(NPI) number, the Commission does not 
believe that either identifier, standing 
alone, would be sufficient to determine 
an applicant’s eligibility because an NPI 
number does not provide information 
needed to determine an applicant’s 
Program eligibility, such as an 
applicant’s non-profit status. Other 
commenters suggested using an 
applicant’s HCP number. The 
Commission notes that a health care 
provider that already has an HCP 
number and an approved eligibility 
determination, whether obtained from 
USAC for this Program or the RHC 
program after filling out an FCC Form 
460, does not need to file an additional 
FCC Form 460 application. 
Additionally, the Commission agrees 
with those commenters who noted that 
Round 1 applicants are already familiar 
with the Program’s application 
procedures, and new eligibility 
determination procedures for Round 2 
would lead to confusion for applicants. 

29. At the same time, the Commission 
recognizes that requiring a separate FCC 
Form 460 for each site in an application 
created a significant burden on both 
applicants and reviewers. To streamline 
application review for this round of the 
Program while still retaining the 
protections that the FCC Form 460 
provides, the Commission will no 
longer require applicants whose 
applications contain multiple sites to 
submit a separate FCC Form 460 for 
each site. Instead, applicants will only 
be required to submit the form for the 
application’s lead health care provider. 
In instances where the applicant is not 
a health care provider, applicants are 
required to receive an eligibility 
determination for the lead health care 
provider. The Commission concludes 
that requiring only one FCC Form 460 
per applicant will significantly reduce 
the burdens on applicants and on 
reviewers. This decision is similar to the 
approach used in the Rural Health Care 
Pilot Program, when the Commission 
allowed applicants to submit only one 
FCC Form 465 for all sites and briefly 
explain why each health care provider 
listed on an application was eligible for 
the program. At the time, the 
Commission concluded that ‘‘[r]equiring 
the filing of a separate FCC Form 465 for 
each health care provider location 
would result in thousands of FCC Forms 
465 being filed with USAC, creating a 
substantial administrative burden for 
both USAC and the selected 
participants. By contrast, in permitting 
selected participants to file a single FCC 
Form 465 per application with an 
attachment detailing all participating 
health care providers, the Commission 

intends to ease the administrative 
burden on both USAC and selected 
participants.’’ After reviewing the 
record, the Commission concludes that 
given the limited, emergency nature of 
the Program, similar administrative 
burden concerns justify the different 
eligibility determination approach that 
the Commission adopts solely for 
purposes of the COVID–19 Telehealth 
Program. 

30. To further expedite the FCC Form 
460 review process, the Commission 
expects health care providers 
undergoing the FCC Form 460 review 
process for Round 2 of the Program to 
respond to any questions from USAC 
about their FCC Form 460 on an 
accelerated timetable. Accordingly, the 
Commission directs USAC to only 
require health care providers seeking 
eligibility determinations for Round 2 of 
the Program to respond to written 
information requests from USAC, such 
as requests for clarification about an 
applicant’s responses on their FCC Form 
460, within two business days. USAC 
can provide an extension of two 
additional business days upon request, 
but may deny an FCC Form 460 if the 
health care provider does not timely 
respond to written information requests. 
If an FCC Form 460 request is rejected 
because the applicant did not timely 
respond to these written information 
requests, the applicant may file a new 
FCC Form 460. The Commission 
establishes this deadline to set 
expectations for health care providers 
and to allow USAC to more quickly 
review and process the FCC Forms 460 
filed in anticipation of Round 2 of the 
Program. 

31. Required Application Information. 
To provide applicants with additional 
assistance, the Commission attached, as 
Appendix C to the RO, an application 
process guidance document which sets 
forth the complete list of information 
that should be included in each 
application. Similar to the application 
requirements in Round 1, Round 2 
applications must contain, at a 
minimum, the following information: 

• The name, physical address, 
county, and the HCP number, for the 
lead health care provider seeking 
funding from the COVID–19 Telehealth 
Program application. USAC assigns a 
health care provider number when an 
applicant files an FCC Form 460. As 
discussed in more detail in the 
following, an HCP number, and 
approved eligibility determination, is 
only required for an application’s lead 
health care provider site. 

• Contact information for the 
individual who will be responsible for 
the application (telephone number, 

mailing address, and email address), as 
well as the contact information for the 
project manager. 

• A list of the telecommunications 
services, information services, or 
connected ‘‘devices necessary to enable 
the provision of telehealth services’’ 
requested, the cost for each service or 
connected device, and the total amount 
of funding requested. 

• Supporting documentation for the 
costs indicated in the application, such 
as a vendor or service provider quote, 
invoice, or similar information. 

32. SAM Registration. All entities that 
intend to apply to the Program must 
also register with the System for Award 
Management (SAM). SAM is a web- 
based, government-wide application 
that collects, validates, stores, and 
disseminates business information 
about the federal government’s partners 
in support of federal awards, grants, and 
electronic payment processes. 
Registration in SAM provides the 
Commission with an authoritative 
source for information necessary to 
provide funding to applicants and to 
ensure accurate reporting pursuant to 
the Federal Funding Accountability and 
Transparency Act of 2006, as amended 
by the Digital Accountability and 
Transparency Act of 2014 (collectively 
the Transparency Act or FFATA/DATA 
Act). In August 2020, the Office of 
Management and Budget updated the 
rules governing compliance with the 
Transparency Act as part of wider 
ranging revisions to title 2 of the Code 
of Federal Regulations. 85 FR 49506 
(published Aug. 13, 2020) (including 
revisions to 2 CFR parts 25, 170, 183, 
and 200). OMB explained that the SAM 
registration requirements were 
expanded ‘‘beyond grants and 
cooperative agreements to include other 
types of financial assistance’’ to ensure 
compliance with FFATA. 85 FR 49506, 
49517. Only those entities registered in 
SAM will be able to receive 
reimbursement from the Program. 
Potential applicants that are already 
registered with SAM do not need to re- 
register with that system. Active SAM 
registration, however, is required for an 
awardee to receive a payment from the 
Treasury. To register with the system, go 
to https://www.sam.gov/SAM/ and 
provide the requested information. 
Furthermore, Program awardees may be 
subject to further FFATA/DATA Act 
reporting requirements to the extent that 
awardees subaward the payments they 
receive from the Program, as defined by 
FFATA/DATA Act regulations. 
Awardees may be required to submit 
data on those subawards. 

33. Do Not Pay. Pursuant to the 
requirements of the Payment Integrity 
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Information Act of 2019 (PIIA), the 
Commission is required to ensure that a 
thorough review of available databases 
with relevant information on eligibility 
occurs to determine program or award 
eligibility and prevent improper 
payments before the release of any 
federal funds. To meet this requirement, 
the Commission and USAC will make 
full use of the Do Not Pay system 
administered by the Treasury’s Bureau 
of the Fiscal Service. If a check of the 
Do Not Pay system results in a finding 
that a Program awardee should not be 
paid, the Commission will withhold 
issuing commitments and payments. 
USAC may work with the Program 
awardee to give it an opportunity to 
resolve its listing in the Do Not Pay 
system if the awardee can produce 
evidence that its listing in the Do Not 
Pay system should be removed. 
However, the awardee will be 
responsible for working with the 
relevant agency to correct its 
information before a reimbursement 
payment will be issued by the Treasury. 

34. Application Evaluation Process. 
Application Evaluation Metrics. The 
CAA directs the Commission to seek 
public comment on ‘‘the metrics the 
Commission should use to evaluate 
applications for funding’’ as well as 
‘‘how the Commission should treat 
applications filed during’’ Round 1 that 
did not receive CARES Act funding, 
should those applicants wish to apply 
for funding during Round 2. The CAA 
also requires the Commission to provide 
notice to Congress of what metrics the 
Commission intends to use to evaluate 
applications. 

35. The Public Notice, DA 21–14 
sought comments on how to evaluate 
and prioritize applications during 
Round 2; whether the Commission 
‘‘should continue to target funding to 
health care providers in areas ‘hardest 
hit’ by COVID–19,’’ particularly given 
the broader infection rate across the 
nation; and whether there are ‘‘any 

other metrics [the Commission] should 
use to prioritize applications during the 
evaluation process.’’ It also sought 
comment on prioritizing applications 
from providers who treat ‘‘specific at- 
risk populations, such as Tribal, low- 
income, or rural communities,’’ and 
sought comment on defining the 
populations that each metric represents. 

36. In response, stakeholders 
recommended that the Commission use 
a variety of factors to evaluate Round 2 
applications, including: Application 
quality, treatment of specific types of 
patients, underserved and at-risk 
communities, treatment of low-income 
and impoverished patients (regardless of 
rural or urban location), mental and 
behavioral health facilities, large 
percentage of COVID–19 patients, 
institutions with telehealth experience, 
and teaching hospitals. Commenters 
were generally supportive of prioritizing 
applicants who serve at-risk 
populations. Other commenters stressed 
that Round 1 funding was 
disproportionately awarded to urban 
areas. 

37. The Commission agrees with 
commenters who supported using a set 
of evaluation metrics, and the 
Commission establishes an objective 
and transparent application evaluation 
process for Round 2. After reviewing the 
record and considering the lessons 
learned during the Round 1 application 
review process, the Commission 
concludes that Round 2 application 
evaluation metrics should prioritize the 
overall performance goals of the 
Program to fund: (1) Eligible health care 
providers that will benefit most from 
telehealth funding; (2) as many eligible 
health care providers as possible; (3) 
Tribal, rural, and low-income 
communities to ensure that this 
additional support will be directed to 
communities where the funding would 
have the most impact; and (4) hardest 
hit areas to make sure that funding 
continues to support health care 

providers in areas most impacted by the 
COVID–19 pandemic. Each metric is 
assigned its own objective scoring 
mechanism, which will allow USAC to 
score applications. The Commission 
acknowledges that some of the metrics 
overlap and applications could receive 
points under multiple metrics for the 
same factor (e.g., serving a low-income 
population), which could make certain 
applications more likely to receive 
funding. This result is reasonable 
because it ensures that the providers 
who need funding the most will be 
prioritized. Finally, to enhance 
transparency, the Commission selects 
application evaluation metrics that can 
be verified using publicly available 
information. To reduce the 
administrative burden during the review 
process, the Commission adopts 
application evaluation metrics that will 
be simple to quantify and evaluate. The 
Commission directs USAC to apply 
these evaluation metrics during the 
Round 2 application review process. 

38. Round 2 Evaluation Metrics. The 
Commission directs USAC to prioritize 
applications from eligible health care 
providers that demonstrate that they 
qualify for the following evaluation 
metrics: Hardest Hit Area; Low-Income 
Area; Round 1 Unfunded Applicant; 
Tribal Community; Critical Access 
Hospital; Federally Qualified Health 
Center, Federally Qualified Health 
Center Look-Alike, or Disproportionate 
Share Hospital; Healthcare Provider 
Shortage Area; Round 2 New Applicant; 
and Rural County. The Commission 
finds that these objective metrics will 
allow the Commission to award funding 
to the providers that need it most 
without imposing an undue burden on 
applicants. To provide stakeholders 
with clarity regarding the Round 2 
application evaluation process, the 
Commission provides a list of both the 
metrics and the prioritization points for 
those metrics in the following table. 

ROUND 2 EVALUATION METRICS 

Factor Information required Points 

Hardest Hit Area ......................................... Applicants must provide health care provider county .................................................. Up to 15. 
Low-Income Area ........................................ Applicants must provide health care provider physical address and county .............. Up to 15. 
Round 1 Unfunded Applicant ...................... Applicants must provide unique application number from Round 1. For applicants 

that applied during Round 1, the application number started with ‘‘GRA’’ followed 
by seven numbers (e.g., GRA0000123). Some applications submitted via e-mail 
during Round 1 did not receive a GRA number. If the applicant did not receive 
an application number, USAC may accept proof of an email submission in lieu of 
the application number.

15. 

Tribal Community ........................................ Applicants must provide physical address and/or provide supporting documentation 
to verify Indian Health Service or Tribal affiliation.

15. 

Critical Access Hospital ............................... Applicants must provide proof of Critical Access Hospital certification ....................... 10. 
Federally Qualified Health Center/Federally 

Qualified Health Center Look-Alike/Dis-
proportionate Share Hospital.

Applicants must (1) provide proof of Federally Qualified Health Center certification, 
or (2) demonstrate qualification as a Federally Qualified Health Center Look- 
Alike, or (3) demonstrate qualification as a Disproportionate Share Hospital.

10. 
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ROUND 2 EVALUATION METRICS—Continued 

Factor Information required Points 

Healthcare Provider Shortage Area ............ Applicants must provide Healthcare Provider Shortage Area ID number or health 
care provider county.

Up to 10. 

Round 2 New Applicant .............................. Applicants must certify, under penalty of perjury, that the applicant has not pre-
viously applied for Program funding.

5. 

Rural County ............................................... Applicants must provide health care provider county .................................................. 5. 

39. Hardest Hit Area. In response to 
the Public Notice, DA 21–14 several 
commenters supported using the 
‘‘hardest hit’’ factor to prioritize 
applications during Round 2. The 
Commission agrees, as this metric 
ensures that Program funding is 
prioritized to health care providers 
responding directly to the COVID–19 
pandemic. While some commenters 
expressed concern that prioritizing 
applications based on areas that are 
‘‘hardest hit’’ may favor large, urban 
institutions, and others argued that 
‘‘hardest hit’’ is no longer a useful 
metric because the virus has spread 
exponentially since last April and most 
locations could be considered ‘‘hardest 
hit,’’ the Commission finds it 
appropriate to continue to prioritize 
funding to eligible health care providers 
located in areas that are most-impacted 
by the COVID–19 pandemic. To limit 
support only to those areas most 
affected by the COVID–19 pandemic, 
the Commission defines ‘‘hardest hit’’ as 
areas designated as either a ‘‘sustained 
hotspot,’’ or a ‘‘hotspot,’’ on the COVID– 
19 Community Profile Report, Area of 
Concern Continuum by County dataset 
provided by the U.S. Department of 
Health and Human Services (HHS). The 
Commission directs USAC to use the 
county tab of the report generated on the 
date of the close of the application filing 
window for this prioritization factor. A 
‘‘sustained hotspot’’ is defined by HHS 
as a community that has ‘‘a high 
sustained case burden and may be 
higher risk for experiencing health care 
limitations.’’ Hotspots are defined by 
HHS as ‘‘communities that have reached 
a threshold of disease activity 
considered as being of high burden.’’ 
For Round 2, the Commission directs 
USAC to rely on publicly available 
COVID–19 infection rates from the day 
the application filing window closes, 
specifically using the U.S. Department 
of Health and Human Services dataset 
identified in the preceding, which 
breaks down different levels of 
community spread of COVID–19, and 
award prioritization points to 
applications in which an eligible health 
care provider is located in a county 
defined as a ‘‘sustained hotspot’’ or a 
‘‘hotspot.’’ The Commission also finds 

that this factor warrants a generous 
point assignment because it is the only 
metric directly linked to the geographic 
area of the applicant as it relates to the 
spread of the virus. Accordingly, the 
Commission directs USAC to award 
seven (7) points to applications that 
demonstrate that an eligible health care 
provider is located in a ‘‘hotspot’’ and 
15 points to applications that 
demonstrate that an eligible health care 
provider is located in a ‘‘sustained 
hotspot.’’ 

40. Low-Income Area. In response to 
the Public Notice, DA 21–14 many 
commenters recommended prioritizing 
applications from health care providers 
that are located in low-income areas. 
The Commission finds using this 
evaluation metric is sufficient to target 
funding to low-income areas, and 
decline to also use Qualified 
Opportunity Zones as an additional 
evaluation metric to target funding to 
low-income areas because the 
Commission believes that the U.S. 
Census Bureau, Small Area Income and 
Poverty Estimates dataset more 
accurately represents a location’s 
economic reality, and using both low- 
income areas and Qualified Opportunity 
Zones as evaluation metrics would be 
redundant. The Commission agrees that 
health care providers located in low- 
income areas should be prioritized 
because such areas contain underserved 
and at-risk populations. Poverty rates 
serve as useful benchmarks to identify 
these low-income areas. Accordingly, 
the Commission directs USAC to use 
Census Bureau data to determine which 
health care providers are located in low- 
income areas. County-level median and 
75th percentile poverty rates are 
calculated from the Small Area Income 
and Poverty Estimates data, and census 
tract rates are calculated from the 
American Community Survey data. 
These resulting levels vary because the 
Small Area Income and Poverty 
Estimates include additional 
information related to participation in 
the Supplemental Nutrition Assistance 
Program and individual income tax 
return data, and because the 
distributions of rates among each 
geographic area are different. The 
Commission directs USAC to use both 

county and census tract poverty data 
because county data alone may not 
sufficiently capture highly concentrated 
low-income communities in urban areas 
or the poverty level of communities 
within counties where there are large 
income gaps. An average poverty rate in 
a county may fail to reveal substantially 
higher poverty rates in smaller 
geographic areas within a county. For 
example, Cook County, Illinois has a 
county-level poverty rate of 13%; 
however, over 53% of the census tracts 
within the county have poverty rates 
greater than the tract-level nationwide 
median rate of 11.5% and 
approximately 31% of the tracts have 
tract-level poverty rates greater than the 
75th percentile rate of 19.8%. If only 
county-level poverty data were used, 
eligible health care providers in those 
low-income census tracts would be 
ineligible for any low-income 
prioritization points. Similar differences 
in county and census tract poverty rates 
occur in other counties across the 
United States, e.g., Los Angeles County, 
California; Allegheny County, 
Pennsylvania; Mecklenburg County, 
North Carolina; Erie County, New York. 
In such areas, considering both county 
and census tract poverty rates provides 
greater flexibility and will identify low- 
income communities that may 
otherwise be obscured in county-level 
data. The median poverty rate for a 
county is 13.4%, and the 75th percentile 
poverty rate for a county is 17.5%. For 
census tracts, the median poverty rate is 
11.5%, and the 75th percentile poverty 
rate is 19.8%. The Small Area Income 
and Poverty Estimates do not include 
estimates for U.S. territories. For 
consistency, the Commission excludes 
Puerto Rico from the American 
Community Survey census tract poverty 
rates. To the extent information for U.S. 
territories and protectorates is not 
available in these datasets, the 
Commission directs USAC to rely on 
other U.S. Census Bureau data sets or 
other publicly available information to 
estimate poverty rates. The Commission 
directs USAC to determine the poverty 
rate of both the county and the census 
tract for the eligible health care provider 
site the applicant has designated for this 
metric. The Commission also directs 
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USAC to determine the relevant census 
tract for a health care provider by 
geocoding the applicant-submitted 
physical address using standard 
Geographic Information Systems 
processes. The census tract where an 
eligible health care provider is located 
is geographically limited and may not 
reflect the provider’s complete service 
area. The Commission therefore directs 
USAC to develop a methodology to 
consider poverty rates in adjacent 
census tracts in awarding points for this 
metric. If an application would be 
eligible for more points using the census 
tract poverty rate than using the county- 
level poverty rate (or vice versa), the 
Commission directs USAC to award the 
application the higher points available 
between the two. The Commission 
further directs USAC to award 7 points 
to applications that demonstrate that an 
eligible health care provider is located 
in a county or census tract where the 
poverty rate is equal to or greater than 
the median poverty rate and less than 
the 75th percentile for poverty for that 
geographic area, and 15 points to 
applications that demonstrate that an 
eligible health care provider is located 
in a county or census tract where the 
poverty rate is in the 75th percentile or 
greater for that geographic area. 

41. Round 1 Unfunded Applicants. 
During Round 1, the Commission 
received thousands of applications from 
health care providers nationwide. The 
Commission awarded funding 
commitments to 539 applications during 
Round 1, which left a substantial 
number of Round 1 applications 
unfunded. Notably, only about 2,500 of 
these are from institutions that may be 
eligible for Program funding. Many 
applications were received from for- 
profit or otherwise ineligible providers. 
In response to the high number of 
applications that did not receive 
funding, and the CAA, the Public 
Notice, DA 21–14 sought comment on 
prioritizing the applications of eligible 
health care providers who applied for, 
but did not receive, Round 1 funding. 
The majority of commenters supported 
prioritizing these applicants. While 
some commenters did not believe that 
these applicants should be prioritized, 
the Commission concludes that it is 
appropriate to prioritize eligible 
applicants who applied for but did not 
receive Round 1 funding. The 
Commission believes that equitable 
distribution of Program funds is 
essential, and thus find that prioritizing 
eligible health care providers that did 
not receive funding during Round 1 
over eligible health care providers that 
did receive Round 1 funding is 

consistent with the goal of distributing 
funding as widely as possible. 
Accordingly, the Commission directs 
USAC to prioritize eligible health care 
providers that applied for Round 1 
funding but did not receive it, and 
award 15 points to applications that 
demonstrate they applied for, but did 
not receive, Round 1 funding. 
Furthermore, the Commission also 
assigns a sizable points allocation to this 
metric to reflect the importance of 
encouraging unfunded Round 1 
applicants to file in Round 2 and the 
statutory requirement that Round 1 
applicants are able to file in Round 2. 

42. Tribal Community. The 
Commission next prioritizes 
applications to serve sites located in 
Tribal areas because those areas are 
generally most in need of support to 
enhance broadband connectivity. While 
broadband in urban areas is nearly 
ubiquitous, as of the end of 2019, 
‘‘approximately 17% of Americans in 
rural areas and 21% of Americans in 
Tribal lands lack coverage from fixed 
terrestrial 25/3 broadband.’’ The 
absence of broadband availability in 
these areas also makes it more difficult 
for telehealth to be provided, and the 
Commission concludes that prioritizing 
these factors will help to address this 
discrepancy. Additionally, the 
Commission has previously recognized 
that ‘‘there are significant health care 
shortages in rural areas and Tribal 
lands,’’ and seek to address this issue by 
prioritizing Tribal participation in this 
Program. Accordingly, the 
Commission’s decisions to prioritize 
applicants located on Tribal lands is 
rooted in both commenters’ support and 
the ‘‘significant obstacles to broadband 
deployment’’ that Tribal lands still face. 
While broadband deployment is nearly 
ubiquitous in urban areas, broadband 
deployment ‘‘on certain Tribal lands, 
particularly rural Tribal lands, lags 
behind deployment in other, non-Tribal 
areas.’’ Additionally, Tribal populations 
face a significantly higher risk from the 
COVID–19 pandemic, and facilitating a 
more robust telehealth infrastructure 
could help to address this disparity. For 
Round 2, the Commission adopts the 
definition of Tribal lands provided in 
the Commission’s Lifeline program 
rules, and direct Program applicants to 
use USAC’s Tribal PDF map or the 
reference shapefile to determine 
whether they are located on Tribal 
lands. The Commission also includes 
the Eastern Navajo Agency lands that 
have previously been designated as 
eligible for Lifeline and are included in 
the shapefile and map posted on 
USAC’s website. Consistent with the 

eligibility determinations made using 
the FCC Form 460, the Commission 
directs USAC to award 15 points to 
applications that demonstrate that an 
eligible health care provider site is 
either located on Tribal lands or is 
operated by the Indian Health Service or 
is otherwise affiliated with a Tribe. The 
Commission directs applicants that are 
otherwise affiliated with a Tribe to 
provide supporting documentation 
sufficient to verify their Tribal 
affiliation. Finally, in recognition of the 
importance of funding applicants on 
Tribal lands, the Commission assigns 
the largest point allocation to these 
applications. 

43. Critical Access Hospital. Critical 
Access Hospitals are located in states 
that have established a State Medicare 
Rural Hospital Flexibility Program. 
Applicants should review their state’s 
department of health websites for 
additional information, and must 
include some identifier or proof of CAH 
certification in their application. In 
response to the Public Notice, DA 21– 
14 several commenters suggested 
considering whether an applicant is a 
Critical Access Hospital (CAH). A CAH 
designation is given to eligible rural 
hospitals in participating states by the 
Centers for Medicare and Medicaid 
Services. As defined by statute, a CAH 
is a hospital that is located in a rural 
area and that: (1) Has 25 or fewer acute 
care inpatient beds; (2) is located more 
than 35 miles from another hospital 
(although exceptions to this requirement 
apply); (3) maintains an annual average 
length of stay of 96 hours or less for 
acute care patients; and (4) provides 24/ 
7 emergency care services. Small health 
care providers like CAHs frequently 
struggle to access the resources and 
capacity to set up their own telehealth 
infrastructure. The Commission finds 
that these characteristics place CAHs 
among the health care providers that 
need funding from the Program, as they 
would benefit from telehealth and are 
frequently the only health care 
institutions in their nearby vicinities. 
Accordingly, the Commission directs 
USAC to award 10 points to 
applications that demonstrate an 
eligible health care provider qualifies as 
a Critical Access Hospital. The 
Commission awards these entities 
points to reflect the importance of these 
facilities, but the Commission assigns a 
modest allocation of points because the 
Commission anticipates that this metric 
will overlap with other metrics. 

44. Federally Qualified Health Center, 
Federally Qualified Health Center Look- 
Alike, or Disproportionate Share 
Hospital. Applicants shall verify 
whether they qualify for this metric by 
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providing either their Federally 
Qualified Health Center ID number or 
BHCMISID/UDS numbers. In response 
to the Public Notice, DA 21–14 
commenters recommended prioritizing 
applications that include health care 
providers that qualify as a Federally 
Qualified Health Center (FQHC), a 
FQHC Look-Alike, or a Disproportionate 
Share Hospital (DSH). Applicants can 
verify their eligibility as a Look-Alike on 
the Health Resources and Services 
Administration website. A Federally 
Qualified Health Center is a community- 
based health care provider that receives 
funds from the Health Resources and 
Services Administration (HRSA) Health 
Center Program to provide primary care 
services in underserved areas. They are 
also referred to as the ‘‘backbone of the 
nation’s health care safety net.’’ These 
entities must: (1) Offer services to all, 
regardless of the person’s ability to pay; 
(2) establish a sliding fee discount 
program; (3) be a nonprofit or public 
organization; (4) be community-based, 
with the majority of its governing board 
of directors composed of patients; (5) 
serve a Medically Underserved Area or 
Population; (6) provide comprehensive 
primary care services; and (7) have an 
ongoing quality assurance program. 
Federally Qualified Health Centers 
provide health care services to at-risk 
and vulnerable patients supporting low- 
income and underserved communities 
in both urban and rural areas. FQHC 
Look-Alikes meet the same HRSA 
Health Center Program qualifications 
required of FQHCs, and they provide 
primary care services in underserved 
areas (like traditional FQHCs), provide 
care on a sliding fee scale based on 
ability to pay, and operate under a 
governing board that includes patients. 
A DSH must serve a significantly 
disproportionate number of low-income 
patients and receive payments from the 
Centers for Medicaid and Medicare 
Services to cover the costs of providing 
care to uninsured patients. After careful 
review of the record, the Commission 
finds that directing Program funding to 
FQHCs, FQHC Look-Alikes, and DSHs 
will meet the preceding stated 
objectives of directing Program funding 
to entities that target funding to at-risk 
and low-income communities and 
would most benefit from telehealth 
services. Accordingly, the Commission 
directs USAC to award 10 points to 
applications that demonstrate that an 
eligible health care provider qualifies as 
(1) an FQHC, (2) an FQHC Look-Alike, 
or (3) a DSH. 

45. Healthcare Provider Shortage 
Area. Applicants should use the HPSA 
score for primary care, which is publicly 

available on the Health Resources and 
Services Administration website. In 
response to the Public Notice, DA 21– 
14 some commenters suggested 
prioritizing health care providers 
located in a Healthcare Provider 
Shortage Area (HPSA). HPSAs do not 
have enough health care providers to 
adequately serve their community. 
Support for telehealth and connected 
care services is especially needed in 
these areas to help health care providers 
serve more patients at a greater distance. 
The Commission directs applicants and 
USAC to the Health Resources and 
Services Administration (HRSA), which 
is an agency that provides health care to 
people who are geographically isolated, 
and economically or medically 
vulnerable. HRSA uses a health care 
provider’s geographic area and the 
medical services it provides to award an 
HPSA score that ranges from 1 to 25. 
Applicants should use the HRSA 
website to find their HPSA score under 
the ‘‘primary care’’ category, and to 
provide on their application either the 
county information or the HPSA ID 
number for the eligible health care 
provider site for this prioritization 
factor. The Commission directs USAC to 
award 5 points to applications that 
include this information on their 
application and qualify for this factor 
with an HPSA score of 1–12; and to 
award 10 prioritization points to 
applications that include this 
information on their application and 
qualify for this factor with an HPSA 
score of 13–25. 

46. Round 2 New Applicants. Because 
the Commission concludes that 
equitable and widespread distribution 
of Program funds is essential, the 
Commission also directs USAC to 
prioritize applicants that are new to the 
Program over applicants who were 
awarded funding in Round 1. New 
applicants, however, will receive a 
smaller point allocation than Round 1 
applicants who did not receive any 
funding. There was support in the 
record for this idea, given the time and 
effort that these applicants devoted in 
submitting applications in both Rounds 
of the Program. Moreover, this approach 
acknowledges that because of the high 
demand, ‘‘[a] lot of organizations [in 
Round 1] who did not receive funding 
have great ideas to which this funding 
could be used in meaningful ways,’’ and 
will help distribute funding to as many 
providers as possible. Accordingly, the 
Commission directs USAC to award 5 
points to applicants who did not apply 
for Round 1 funding. 

47. Rural County. The Commission 
also prioritizes applicants that are 
located in rural areas, as defined by the 

Rural Healthcare Program. Although 
other application evaluation metrics, 
such as whether an applicant is a 
Critical Access Hospital, already take 
into consideration the rurality of health 
care providers for Round 2 funding, the 
Commission directs USAC to consider 
this evaluation metric independently as 
well to ensure that applications 
representing health care providers in 
rural areas are prioritized. Given that 
multiple other evaluation metrics also 
target funding to rural areas, however, 
the Commission attaches fewer 
prioritization points to the Rural Area 
metric to account for the expected 
overlap between evaluation metrics. 
Applicants should use USAC’s Eligible 
Rural Areas Search tool to determine if 
an eligible health care provider is 
located in a rural area, and provide the 
physical address of the qualifying health 
care provider in their application. To 
the extent information for U.S. 
territories and protectorates is not 
available in this dataset, the 
Commission directs USAC to rely on 
other publicly available information, 
e.g., urbanization codes, to confirm that 
the health care provider is located in a 
rural area. The Commission directs 
USAC to award 5 points to applications 
that demonstrate that an eligible health 
care provider site is located in a rural 
area. 

48. Ensuring Equitable Nationwide 
Distribution of COVID–19 Telehealth 
Program Funding. The CAA directs the 
Commission, to the extent feasible, to 
ensure ‘‘that not less than 1 applicant in 
each of the 50 States and the District of 
Columbia has received funding’’ from 
the Program since the Program’s 
inception, ‘‘unless there is no such 
applicant eligible for assistance in a 
State or in the District of Columbia.’’ 
The Public Notice, DA 21–14 sought 
comment on different ways to 
accomplish this directive, and proposed 
adopting an application filing window, 
which would allow for applications 
from states, the District of Columbia, or 
territories where a lead applicant did 
not receive Round 1 funding to be 
prioritized. The Commission also sought 
comments on ways to ensure that lead 
applicants from each state and the 
District of Columbia would receive 
Round 2 funding. The Commission now 
adopts these proposals and seeks to 
ensure that at least two applications 
with lead health care providers from 
every state, territory, and the District of 
Columbia receive Program funding, if 
such applications exist. After 
applications are scored, the Commission 
directs USAC, with Bureau and OMD 
oversight, to first commit funding to the 
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top-scoring Round 2 application with an 
eligible lead health care provider 
located in a state or territory that did not 
have a lead health care provider receive 
funding during Round 1, if feasible. 
Those states are Alaska, Hawaii, and 
Montana, and the territories are 
American Samoa, the Northern Mariana 
Islands, Puerto Rico, and the U.S. Virgin 
Islands. The Commission then directs 
USAC, with Bureau and OMD oversight, 
to commit funding to the top-scoring 
Round 2 application in the states and 
territories where an application with a 
lead health care provider was awarded 
Round 1 funding, and to award funding 
to the second-ranked application in the 
states where no lead health care 
provider received Round 1 funding. If 
there is more than one application with 
the same highest or second-highest total 
score in a location, then the application 
with the highest score for only the four 
most valuable metrics, each of which is 
worth 15 points, will receive the 
equitable distribution commitment. 
Those metrics are Hardest Hit, Low- 
Income Area, Round 1 Unfunded 
Applicant, and Tribal Area. 
Applications may have a maximum of 
60 points across those four metrics, and 
the tiebreaker between applications is 
which application scores higher 
considering only those four metrics. 
Making this the first tiebreaker reflects 
the Commission’s view that the most 
important factors should determine the 
commitment in the event of identical 
scores for applications in the same 
geographic location. If two or more 
applications remain tied after 
considering only the four most valuable 
metrics, then the application with the 
highest score only for the next most 
valuable metrics, each worth 10 points: 
Critical Access Hospital; Federally 
Qualified Health Center, Federally 
Qualified Health Center Look-Alike, or 
Disproportionate Share Hospital; and 
Healthcare Provider Shortage Area, will 
receive the equitable distribution 
commitment. Applications may get a 
total of 30 points from those three 
metrics, and the next tiebreaker between 
applications is which application scores 
higher among those three metrics. This 
will result in funding for at least two 
applications with lead health care 
providers in each state, territory, or the 
District of Columbia across both rounds 
of the Program, if such applications 
exist. 

49. The Commission believes that 
committing funding to the top-scoring 
application in states and territories 
where a lead health care provider was 
not awarded Round 1 funding is 
dictated by the statute’s unambiguous 

language. Because the Commission has 
already committed to using an 
application filing window, it is feasible 
to ensure that the highest-scoring 
applicant with a lead health care 
provider in the states and territories 
where a lead health care provider was 
not awarded Round 1 funding will 
receive funding in Round 2. The 
Commission also believes that 
guaranteeing each state, territory, and 
the District of Columbia Round 2 
funding is consistent with the statutory 
goal of nationwide equitable 
distribution of Program funding. The 
Commission declines to adopt SHLB’s 
proposal to use a ‘‘proportional 
allocation of funds based on state and 
territory population.’’ SHLB Comments, 
WC Docket No. 20–89, at 4. The 
application process adopted in the RO 
provides a simpler solution, and 
satisfies the CAA requirement. The 
Commission also declines to adopt UAB 
Hospital’s suggestion that the 
Commission set aside $250,000 for each 
state. UAB Hospital Comments, WC 
Docket No. 20–89, at 2–3. Establishing 
an application filing window will allow 
USAC to commit funds to applicants of 
each state without the Commission 
separately setting aside funds for this 
purpose. Finally, the Commission 
declines to adopt Northern Light 
Health’s proposal that the Commission 
commits a minimum of three awards to 
applicants in each state where an 
applicant did not receive funding 
during Round 1. Northern Light Health 
Comments, WC Docket No. 20–89, at 2. 
While this decision could result in some 
lower-scoring applications receiving 
funding commitments at the outset of 
the Program, the Commission notes that 
applications with lead health care 
providers in 47 states, the District of 
Columbia, and Guam received Round 1 
funding without separate prioritization, 
and the Commission anticipates a 
similar geographic distribution of 
Round 2 applications. 

50. Pre-Existing Strain. In the Public 
Notice, DA 21–14 the Commission 
sought comments on whether to 
prioritize health care providers that are 
experiencing pre-existing strain, which, 
the Commission said, could include 
‘‘providing care for a large underserved 
or low-income patient population, 
facing health care provider shortages, or 
dealing with rural hospital closures.’’ 
While some commenters supported 
using the metric, most disagreed, and 
pointed out that the COVID–19 
pandemic has placed many health care 
providers under significant strain. After 
careful consideration of the record, the 
Commission declines to use pre-existing 

strain as an application evaluation 
metric because that factor, as described 
in the C19–RO, is difficult to verify. 
Instead, the Commission adopts metrics 
that the Commission previously 
identified as factors that contribute to 
pre-existing strain, e.g., areas with low- 
income patient population and health 
care provider shortages to target the 
communities where funding is most 
needed. 

51. Applicants are required to use the 
publicly available resources specified in 
the ‘Round 2 Evaluation Metrics’ table 
to determine whether they qualify for 
points in any of the application 
evaluation metrics, and should also 
include any information that is 
necessary to verify these factors on their 
applications. Applicants must also 
certify, under penalty of perjury, to the 
accuracy of their applications, and the 
Commission directs USAC to verify 
these qualifications during the 
application review process using the 
same publicly available datasets. The 
Commission anticipates that, just as in 
Round 1, many applications will 
include multiple health care provider 
sites, and an eligible health care 
provider may only appear on one 
application. Applications may only 
receive the associated prioritization 
points once for each factor. In instances 
in which the application requests 
funding for multiple eligible health care 
provider sites, and the health care 
provider site that qualifies for one or 
more factors is not the lead health care 
provider on the application, the 
applicant must provide the information 
of the qualifying health care provider 
site, in addition to the lead health care 
provider’s information, to receive points 
for that evaluation metric. The 
Commission directs USAC not to award 
points to applicants that do not include 
sufficient information on their 
application. 

52. Confirming Eligibility of 
Requested Services and Devices. 
Consistent with the review process 
established in Round 1, the Commission 
directs USAC to conduct an eligibility 
review of the services and devices 
applicants request on their applications. 
This review is an important safeguard 
and allows the Commission to ensure 
that funding awards are based on the 
cost of eligible services and devices, 
which in turn ensures funding is 
available to as many health care 
providers as possible. Moreover, as 
supported by the record, the 
Commission continues to allow 
applicants who are awarded funds the 
flexibility to purchase, in the course of 
implementing their telehealth and 
connected care programs, any necessary 
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eligible services and connected devices, 
and do not limit them to receiving 
funding for only the eligible services 
and connected devices listed in their 
applications. Finally, to provide 
applicants with additional clarity 
regarding the eligibility of various 
products and services, and to enhance 
the transparency of the application 
review process, the Commission 
provides applicants with a list of 
eligible and ineligible services, attached 
as Appendix B in the RO. 

53. Maintaining Flexibility. In the 
Public Notice, DA 21–14 the Bureau 
sought comments on whether the 
Commission should continue providing 
applicants that receive funding 
commitments the flexibility to respond 
to changing circumstances by not 
limiting them to the vendors, eligible 
services, and eligible devices identified 
in their applications, as long as the total 
amount sought for reimbursement does 
not exceed the commitment amount. 
Commenters unanimously supported 
the Bureau’s suggestion. Many 
commenters noted that this flexibility 
provided significant help to funding 
recipients in Round 1. Other 
commenters explained that this policy 
was still necessary because the COVID– 
19 pandemic continued to present a 
rapidly changing and evolving situation 
for health care providers to manage, and 
still other commenters specified that 
they expect to continue facing 
equipment shortages. The Commission 
maintains this policy from Round 1 
because the Commission believes that 
providing funding recipients this 
flexibility will allow them to best 
provide care for their patients in 
response to the COVID–19 pandemic. 
However, consistent with the 
Commission’s process in Round 1, the 
Commission directs USAC, subject to 
Bureau oversight, to review the 
eligibility of each service or connected 
device that a funding awardee proposes 
to substitute at the reimbursement 
request stage to ensure that Program 
funds are used only for authorized 
purposes. As part of this review, the 
Commission permits USAC to request a 
brief explanation from a funding 
awardee about the reason for the 
substitution and/or an explanation on 
how the substituted items are eligible. 

54. Funding Request Review. The 
Bureau also sought comment in the 
Public Notice, DA 21–14 on whether, if 
the Commission maintained this 
flexibility for applicants, the 
Commission should also streamline the 
application process by eliminating the 
requirement that applicants submit 
supporting documentation on the 
eligibility of connected devices and 

services in their applications. During 
the Round 1 application process, 
applicants were required to answer 
several questions about the anticipated 
uses and eligibility of their requested 
services and devices, and they were 
required to submit documentation 
supporting the estimated costs for their 
funding requests. As a result of this 
process, efforts by Commission staff to 
review each application to determine 
the eligibility of the services and 
devices requested were often hampered 
by the lack of adequate information in 
the application. Because applicants 
commonly did not include enough 
information on their applications about 
each of their requested services and 
connected devices, reviewers conducted 
substantial outreach to determine what 
items were being requested and whether 
those items were eligible for funding. 
Commission staff also completed a 
second eligibility review after Round 1 
funding awardees filed their 
reimbursement requests. 

55. The record was mixed in response 
to the Bureau’s suggestion to only 
require applicants to demonstrate the 
eligibility of services and connected 
devices during the reimbursement 
phase. The Commission concludes, 
however, that conducting this eligibility 
review during the invoicing review 
process, including requiring applicants 
to provide supporting documentation 
with their applications, is in the public 
interest. Therefore, to promote the 
integrity of each funding award and to 
ensure that COVID–19 Telehealth 
Program funds are distributed in a 
fiscally responsible manner, Round 2 
applicants are still required to submit 
information about the 
telecommunications services, 
information services, and connected 
devices that they anticipate purchasing 
using Program funds, along with 
documentation supporting the estimated 
costs for their requests with their 
applications. However, the Commission 
directs USAC to work with the Bureau, 
to the extent feasible, to improve the 
process by which reviewers determine 
the eligibility of the services and 
connected devices requested. The 
Commission believes the process will be 
improved by requiring applicants to 
provide itemized lists of products and 
services, specifying quantity and cost 
for each, on their application. As part of 
this effort, the Commission also directs 
USAC to include in its outreach 
program guidance on the eligible 
services and connected devices and 
tutorials on filling out the application. 

56. Eligible Services List. In the Public 
Notice, DA 21–14 the Bureau also 
sought comments on whether the 

Commission should ‘‘publish a list of 
eligible and ineligible equipment and 
services to provide applicants with 
specific guidance on what may be 
requested for reimbursement.’’ 
Commenters largely supported this idea. 
The Commission agrees, because an 
eligible services list will help address 
the concerns of commenters that 
advocated for the Commission to 
develop ‘‘guidance on eligible 
expenses’’ more generally, and will help 
applicants prepare better applications 
with this knowledge, which in turn will 
facilitate USAC’s application review. 
Commenters that opposed the 
Commission publishing an eligible 
services list argued that it may 
unintentionally exclude services or 
connected devices, that COVID–19 still 
presents too rapidly evolving of a 
situation for there to be a fixed list of 
eligible and ineligible services, and 
finally that the Commission should only 
publish an ineligible services list to 
provide applicants needed flexibility in 
their applications. 

57. To address these concerns, the 
Commission used the experience from 
Round 1 to develop an eligible services 
list, attached as Appendix B in the RO, 
that is broad enough to provide 
illustrative guidance on eligible 
telecommunications services, 
information services, and connected 
devices applicants may include in their 
applications. This approach provides 
stakeholders with the flexibility needed 
to respond to rapidly evolving 
situations. The eligible services list also 
includes guidance on ineligible services. 
Moreover, the Commission will 
continue to allow applicants to 
substitute eligible services and 
connected devices prior to seeking 
reimbursement, which provides 
adequate flexibility to account for the 
challenging conditions that the COVID– 
19 pandemic has created. 

58. The Commission makes no 
additional changes to the types of 
services and connected devices eligible 
under the Program. A number of 
commenters requested the Commission 
make additional services or devices 
eligible for funds, such as 
administrative costs or indirect costs. 
The Commission notes that the CARES 
Act directs Program funding to 
‘‘telecommunications services, 
information services, and devices 
necessary to enable the provision of 
telehealth services’’ during the 
pendency of the COVID–19 pandemic, 
and, thus, the Commission is prohibited 
from expanding the services and 
equipment that are eligible for Program 
funding during Round 2. 
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59. The Commission directs USAC, 
subject to Bureau oversight, to review 
the services and equipment listed on 
each application, and award only as 
much funding as is supported by the 
application and associated 
documentation. The CAA appropriated 
additional funding to the Program, but 
is silent regarding the eligibility of 
services and devices eligible for the 
additional funding. Under the CARES 
Act, the Program awards funds to 
eligible health care providers to support 
the purchase of ‘‘telecommunications 
services, information services, and 
devices necessary’’ to provide telehealth 
and connected care in response to the 
COVID–19 pandemic. Because the 
Program is a ‘‘Federal subsidy made 
available through a program 
administered by the Commission,’’ 
program funding may not be used to 
‘‘purchase, rent, lease, or otherwise 
obtain any communications equipment 
or service . . . identified and published 
on the Covered List.’’ See Protecting 
Against National Security Threats to the 
Communications Supply Chain Through 
FCC Programs, WC Docket No. 18–89, 
Second Report and Order, 35 FCC Rcd 
14284, 14326, paras. 94–95 (2020); see 
also 47 CFR 54.10; Public Safety and 
Homeland Security Bureau Announces 
Publication of the List of Equipment and 
Services Covered by Section 2 of the 
Secure Networks Act, WC Docket No. 
18–89, Public Notice, DA 21–309 
(PSHSB Mar. 12, 2021, 86 FR 2904, 
January 13, 2021). Consistent with 
Round 1, the Commission interprets this 
language to include only connected 
devices (e.g., Bluetooth-enabled pulse- 
oximeters or remote blood pressure 
monitoring devices). Personnel costs, 
marketing costs, administrative 
expenses, or training costs continue to 
be ineligible for Program funding. 
Program funding may be used to 
support connected care services and 
devices, but may not be used to support 
the development of new websites, 
systems, or platforms. Applicants may 
apply to receive retroactive funding for 
eligible services and devices purchased 
on or after March 13, 2020, so long as 
they did not receive Round 1 funding 
for those eligible services and devices. 
Any services must have been purchased 
in response to the COVID–19 pandemic, 
but can include pandemic-related 
upgrades to existing services. 

60. The Commission next addresses 
how long applicants may receive 
funding for eligible recurring services. 
During Round 1, having uncertainty as 
to how long the pandemic would last, 
the Commission allowed applicants to 
request reimbursement for up to six 

months of eligible recurring services, 
but allowed applicants to request 
reimbursement for annual license 
agreements because of the one-time, up- 
front nature of those costs. The 
Commission now anticipates that health 
care providers will likely continue to 
rely on telehealth and connected care 
services as a critical means of 
addressing the COVID–19 pandemic 
through at least a good portion of 2022. 
Accordingly, for Round 2, applicants 
may receive Program funding to support 
up to 12 months of eligible recurring 
services as well as eligible annual 
license agreements (only one one-year 
term will be funded). This change will 
also provide more certainty to 
applicants and reduce confusion about 
the funding period. 

61. Funding Commitment Process. 
Funding for Round 2 of the Program 
will be awarded in two phases in order 
to satisfy the statutory requirement that 
applicants be given an opportunity to 
provide additional information if their 
application is going to be denied, and in 
recognition that funding commitments 
must be awarded as soon as possible. In 
the initial commitment phase, at least 
$150 million will be awarded to the 
highest-scoring applicants. Once the 
initial group of awardees is identified, 
applications outside that group will be 
provided a ten-day period to 
supplement their application. After that 
ten-day period, USAC will re-rank the 
remaining applications and award the 
remaining funding in the final 
commitment window. Bifurcating the 
funding awards allows the Commission 
to expeditiously commit funding to the 
highest-scoring applicants while 
simultaneously complying with the 
statutory language requiring the 
Commission to provide applicants an 
opportunity to supplement their 
applications. 

62. Initial Commitments. The 
Commission directs USAC, subject to 
Bureau and OMD oversight, to award at 
least $150 million during the initial 
commitment phase. After the 
application filing window closes, USAC 
will score each application using the 
metrics the Commission adopts in the 
preceding. After the applications are 
scored, USAC will rank all of the 
applications in descending order by the 
score assigned to each application. The 
initial funding commitments will then 
be made in two steps: The first equitable 
distribution step, as required by the 
CAA, will ensure that applications with 
lead health care providers in every state, 
territory, and the District of Columbia 
are awarded funding commitments. The 
second step will award funding to the 
highest-scoring applications regardless 

of geographic location of the lead health 
care provider. 

63. Equitable Distribution. USAC will 
first, as discussed in the preceding, 
commit funding to the highest-scoring 
application with a lead health care 
provider in a state or territory that did 
not have an application with a lead 
health care provider from that state or 
territory receive Round 1 funding. Next, 
USAC will commit funding to the 
highest scoring application from each 
state, territory, and the District of 
Columbia, in which a lead health care 
provider applicant from that geographic 
location did receive Round 1 funding. 
Finally, USAC will commit funding to 
the second-highest-scoring application 
with a lead health care provider in a 
state or territory that did not have an 
application with a lead health care 
provider from that state or territory 
receive Round 1 funding. 

64. Highest-Scoring Applications. 
After ensuring that funding is 
committed across all states, territories, 
and the District of Columbia, USAC, 
with oversight from the Bureau and 
OMD, will then begin to commit 
funding to the highest-scoring 
applications, in descending order, until 
at least $150 million has been 
committed in the initial commitment 
window. As an example, if $10 million 
was awarded during the equitable 
distribution step of the initial 
commitment window, when funding 
commitments are awarded in each state, 
territory, and the District of Columbia, 
there would be at least $140 million 
available for the highest-scoring 
applications. Once $150 million in 
funding has been committed, any 
applications with the same score as the 
last application to receive a funding 
commitment will also receive a funding 
commitment, and the remaining 
appropriated funds will be rolled over 
into the final commitment window. 
Once the initial commitment awardees 
have been determined, the Commission 
directs the Bureau to issue a Public 
Notice announcing those awardees, the 
amount of their awards, and the 
remaining funding available for the final 
commitment window. 

65. Notifications of Intent to Deny and 
Opportunity to Supplement. Upon the 
Bureau’s release of the Public Notice 
identifying the eligible health care 
providers awarded funding during the 
initial commitment phase, the 
Commission directs USAC, with 
oversight from the Bureau, to issue 
notices of intent to deny to all Round 2 
applications that did not receive 
funding awards during the initial 
commitment phase. In the CAA, 
Congress directs the Commission to 
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‘‘issue notice to the applicant of the 
intent of the Commission to deny the 
application and the grounds for that 
decision’’ for any application the 
Commission chooses to deny and to 
‘‘provide the applicant with 10 days to 
submit any supplementary information 
that the applicant determines relevant,’’ 
which must be taken into account for 
the final funding decisions. 
Accordingly, each notice will include a 
denial justification so that the applicant 
may know why its application was not 
funded during the initial commitment 
phase. The Commission notes, that 
while required by statute to send every 
applicant that does not receive funding 
during the initial window a notice of the 
Commission’s intent to deny their 
application, some of those applicants 
will ultimately receive funding. The 
Commission directs the Bureau to 
provide guidance on how applicants 
may supplement their applications in 
the Public Notice announcing the 
winners from the initial commitment 
phase. As provided in the statute, 
applicants will have ten days from the 
date that this Public Notice is issued to 
supplement their applications. The 
Commission directs USAC to consider 
the supplemental information before 
issuing the remaining funding awards. 

66. The Commission stresses, 
however, that it is important for 
applicants to accurately fill out their 
applications at the time of initial 
submission, before they have an 
opportunity to supplement them. If an 
applicant supplements its application 
and receives a score that would have 
qualified it for funding during the initial 
funding window, the initial funding 
commitments will not change and that 
application will only be eligible to 
receive funding during the final 
commitment window to the extent there 
are remaining funds. If an applicant 
determines that they made an error on 
their application and this has resulted 
in an incorrectly high prioritization 
score, however, they are responsible for 
notifying the Commission as soon as 
they discover the error, and the funding 
that was awarded to that applicant may 
be made available during the final 
commitment phase, or at a later point. 

67. Final Commitment. After the 10- 
day period during which unfunded 
Round 2 applicants may supplement 
their applications, the Commission 
directs USAC, subject to Bureau 
oversight, to review any supplemental 
information submitted during the 10- 
day period for each applicant, make 
changes to prioritization scores as 
necessary, and re-rank the unfunded 
Round 2 applications according to the 
same prioritization scoring metrics used 

during the initial commitment phase. 
This process will include an evaluation 
of all remaining unfunded Round 2 
applications, regardless of whether an 
applicant has chosen to supplement its 
application. After the applications are 
re-scored, the Commission directs 
USAC, with oversight from the Bureau 
and OMD, to document the commitment 
of the remaining Round 2 funding to the 
highest scoring eligible applications 
with eligible funding requests, in 
descending order by score, until there is 
insufficient funding available. 

68. If there are insufficient remaining 
funds to award the final eligible, 
qualifying application with the highest 
remaining prioritization score the 
entirety of its funding request, the 
application will receive the remaining 
funds in the Program. In the event there 
is more than one eligible, qualifying 
application with the same highest 
remaining prioritization score, the 
remaining funds will be split 
proportionally among each application 
in this final scoring tier. The 
Commission believes that this is the 
fairest approach to distributing the 
remaining funds to these applicants. 
Because this will result in the remaining 
applicants each receiving a partial 
award of funds, the Commission expects 
the Bureau to work with affected 
applicants to determine if the proposed 
commitment meets the needs of the 
applicant and if the applicant is still 
interested in receiving a portion of the 
requested Program support. 

69. Finally, the Commission directs 
the Bureau and OMD to release a second 
Public Notice announcing the final list 
of awardees and funding commitments 
from both phases. Additionally, the 
Commission directs USAC, with 
oversight from the Bureau, to issue final 
denials to each unfunded Round 2 
applicant providing the justification for 
the denial of its application. 

70. Round 2 Outreach. The 
Commission remains committed to 
helping health care providers address 
the COVID–19 pandemic as demand for 
telehealth and connected care services 
increases, and the Commission believes 
that coordination and outreach with 
health care providers before the 
application filing window opens will 
improve the overall efficacy of Round 2 
of the Program. Upon release of the RO, 
to ensure that health care providers are 
aware of the available funding under the 
Round 2 of the Program, the 
Commission directs USAC to coordinate 
with the FCC’s Connect2Health Task 
Force, as necessary, to promote and 
announce Round 2 to interested 
stakeholders, including service 
providers and health care providers. 

The Commission directs USAC to 
respond to any questions from health 
care providers regarding Round 2, 
including, but not limited to, questions 
about the eligibility and application 
processes, application status, funding 
awards, and request for reimbursement 
process. 

71. Outreach to Tribal Communities. 
American Indians and Alaska Natives 
(AI/AN) are among the racial and ethnic 
minority groups at highest risk from 
COVID–19. The CDC found that in 23 
selected states, the cumulative 
incidence of laboratory-confirmed 
COVID–19 cases among cases among AI/ 
AN was 3.5 times that of non-Hispanic 
whites. To address these issues, the 
Commission directs USAC to also focus 
its outreach efforts on Tribal 
communities and health care providers 
in those areas. 

72. The Commission also directs 
USAC to coordinate with the 
Commission’s Consumer and 
Governmental Affairs Bureau and its 
Office of Native Affairs and Policy, as 
necessary, to promote and announce 
Round 2 of the Program throughout 
Tribal health care communities. The 
Commission directs USAC to use its 
Tribal Liaison to assist with Tribal- 
specific outreach, training, and 
assistance for Round 2. The Tribal 
Liaison should provide direct 
communication with Tribal health care 
providers throughout the application 
and invoicing processes, help conduct 
and coordinate Tribal-specific trainings 
and training materials, and field 
questions from Tribal health care 
providers. By directing USAC to 
leverage the existing connections of its 
Tribal Liaison, the Commission helps 
ensure that Tribal health care providers 
can fully participate and effectively 
access funding during Round 2. 

73. Round 2 Invoicing and 
Dibursements. Invoicing and 
Disbursements. The Commission directs 
USAC, with Bureau and OMD oversight, 
to use the same reimbursement structure 
for Round 2 as was used for Round 1. 
The Commission concludes that using 
the same reimbursement structure will 
allow the use of the existing invoicing 
systems, processes, and procedures 
already in use for Round 1. The current 
system is effective, and it would be 
impractical to expend limited resources 
to develop an entirely new invoicing 
system, processes, and procedures 
solely for Round 2. Accordingly, Round 
2 funding recipients must submit their 
requests for reimbursement, and any 
necessary subsequent filings (to include 
any information necessary to satisfy the 
Commission’s oversight responsibilities 
and/or agency-specific/government- 
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wide reporting obligations associated 
with the appropriation by Congress) 
through the Invoice Processing Platform 
(IPP), which is part of the U.S. 
Department of the Treasury’s Bureau of 
Fiscal Services. Funding recipients must 
first pay the vendor or service provider 
for the costs of the eligible services and/ 
or connected devices received before 
requesting reimbursement for those 
costs from the COVID–19 Telehealth 
Program. The Commission declines to 
adopt the suggestion that the 
Commission allows applicants to access 
committed funds prior to first 
purchasing the eligible services and 
connected devices and request 
reimbursement. See Elite Program 
Comments, WC Docket No. 20–89, at 4; 
Mount Sinai Comments, WC Docket No. 
20–89, at 4; SHLB Comments, WC 
Docket No. 20–89, at 9. The Commission 
also declines to adopt the suggestion to 
use ‘‘a two-phased approach, wherein a 
smaller amount of initial seed funding 
is provided with continued support 
predicated on meeting performance 
goals or other milestones.’’ Hudson 
Headwaters Health Comments, WC 
Docket No. 20–89, at 4. The Commission 
is mindful of the responsibility to 
prevent waste, fraud, and abuse of 
Program funding, and the Commission 
believes that verifying each applicant’s 
purchase of eligible services and 
connected devices prior to 
reimbursement is an important part of 
this responsibility. The COVID–19 
Telehealth Program will not directly pay 
a health care provider’s service 
providers or vendors. 

74. Upon receipt of services and/or 
connected devices and subsequent 
payment by the health care provider(s) 
of the costs of the eligible services and/ 
or connected devices to the service 
provider or vendor, a funding recipient 
shall submit its requests for 
reimbursement and supporting 
documentation to receive 
reimbursement for the cost of the 
eligible services and/or devices they 
have received from their applicable 
service providers or vendors under the 
Program. Applicants that distribute 
Program funding to other health care 
provider sites must submit Letter(s) of 
Authorization with their request for 
reimbursement form to demonstrate that 
the lead health care provider has been 
given permission to distribute the 
requested funding to the other health 
care provider sites listed on its 
application. The Commission 
emphasizes that Program funds shall 
only be used for services and devices 
eligible under the CARES Act. The cost 
of ineligible items must not be included 

in the reimbursement requests for the 
Program. To guard against potential 
waste, fraud, and abuse, the 
Commission reiterates that participating 
health care providers are prohibited 
from selling, reselling, or transferring 
services or devices funded through the 
Program in consideration for money or 
any other things of value. Moreover, the 
Commission reminds applicants that 
they shall not use Program funding to 
pay for the non-discount share of 
services purchased under the Rural 
Healthcare Program. Finally, the 
Commission reminds applicants that 
they must certify, under penalty of 
perjury, that they have not received and 
may not receive duplicative funding for 
the same services from state, local, or 
federal sources twice. For example, 
applicants may not receive funding from 
both the Program and the Connected 
Care Pilot Program for the same services 
or connected devices. Applicants must 
agree to withdraw their Round 2 
application if they receive duplicative 
funding from another source. 

75. In reviewing requests for 
reimbursement, USAC shall ensure that 
funding is only awarded after receiving 
documentation that demonstrates the 
eligibility of the requested items and 
substantiates the cost of those items. 
USAC will review the request for 
reimbursement forms along with all 
supporting documentation, and approve 
requests for reimbursement for eligible 
items that are supported by invoice 
documentation. The Commission directs 
USAC not to accept requests for 
reimbursement that do not contain the 
required certifications as part of the 
Request for Reimbursement Form to 
ensure that Program funds are used for 
their intended purpose. The 
Commission delegates to the Bureau, in 
coordination with OMD, the authority to 
make changes to the Request for 
Reimbursement Form that was used in 
COVID–19 Telehealth Program Round 1 
to facilitate Program administration and 
to better track expenditures under the 
COVID–19 Telehealth Program. 
Pursuant to section 903(e) of the CAA, 
the collection of information sponsored 
or conducted under the regulations 
promulgated in the RO is deemed not to 
constitute a collection of information for 
the purposes of the Paperwork 
Reduction Act, 44 U.S.C. 3501–3521. 
Accordingly, any changes made to the 
Request for Reimbursement Form for 
Round 2 do not require PRA approval. 

76. Red Light Rule. Additionally, the 
Commission finds that it remains in the 
public interest, and good cause still 
exists, to waive the Commission’s ‘‘red 
light’’ rule with respect to applications 
to the Program. As part of the collection 

and disbursement rules associated with 
the Debt Collection Improvement Act, 
the Commission may withhold action 
on applications and requests made by 
any entity found to be delinquent in its 
debt to the Commission until full 
payment or resolution of such debt. This 
is commonly referred to as the 
Commission’s ‘‘red light’’ rule. For 
Round 1 of the Program, OMD and the 
Bureau found that it was in the public 
interest and good cause existed to waive 
the ‘‘red light’’ rule because of the 
extremely unusual circumstances the 
COVID–19 pandemic presented for 
health care providers. The Commission 
finds that this reasoning remains true 
today; therefore, the Commission 
continues the waiver of the 
Commission’s ‘‘red light’’ rule for 
Round 2 applicants. As with Round 1, 
the Commission do not expect there to 
be a large number of applicants to the 
Program that are delinquent in their 
debt to the Commission, and the 
Commission reiterates that this waiver 
is limited to COVID–19 Telehealth 
Program applicants. This waiver does 
not affect the Commission’s right or 
obligation to collect any debt owed by 
an applicant by any other means 
available to the Commission, including 
by referral to the U.S. Treasury for 
collection. 

77. Post-Program Reporting and 
Feedback. Throughout the RO, the 
Commission reviewed stakeholder 
comments as guideposts for the 
decisions related to the 
telecommunications services, 
information services, and connected 
devices needs of eligible health care 
providers and their ability to obtain 
those services to assist their patients 
throughout this pandemic. The 
Commission adopts reporting 
obligations for USAC and for COVID–19 
Telehealth Program Round 2 
participants that will enable the 
Commission to measure the funding 
impact. While the Commission 
identifies specific reporting obligations, 
the Commission delegates authority to 
the Bureau, in coordination with OMD, 
to finalize the format of those reporting 
obligations. In doing so, OMD and the 
Bureau will ensure that such reporting 
satisfies the CARES Act oversight 
provisions incorporated by Congress by 
reference in the CAA. 

78. The Commission further directs 
USAC to collect, within six months after 
the conclusion of the COVID–19 
Telehealth Program Round 2, feedback 
on the Program from Round 2 funding 
awardees. This deadline will be 
calculated from the invoice filing 
deadline for Round 2. The Commission 
directs the Bureau to issue a Public 
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Notice announcing the post-program 
feedback report deadline and to provide 
a reporting template and instructions on 
how to submit the final reports for 
Round 2 funding. After collecting this 
feedback, USAC shall provide a report 
to the Commission in a format to be 
approved by the Bureau on the 
effectiveness of the COVID–19 
Telehealth Program funding on health 
outcomes, patient treatment, health care 
facility administration, benefits from 
services and connected devices on 
patients treatments and outcomes, 
administration, and health care 
providers overall expanded telehealth 
programs, and any other relevant 
aspects of the COVID–19 pandemic. 
Such information could include: 
Feedback on the application and 
invoicing processes; a description of 
how funding was helpful in providing 
or expanding telehealth services, 
including anonymized patient accounts; 
a description of how funding promoted 
innovation and improved health 
outcomes; and other areas for 
improvement. The Commission 
delegates authority to the Bureau to 
update the Post-Program Feedback 
Report Template based on its experience 
with Round 1 Post-Program Feedback 
Reports. The Commission directs the 
Bureau to provide specific information 
about how to provide feedback, and 
associated deadlines, to Round 2 
funding recipients. This information 
will assist Commission efforts to 
respond to pandemics and other 
national emergencies in the future. 
Pursuant to section 903(e) of the CAA, 
the collection of information sponsored 
or conducted under the regulations 
promulgated in the RO is deemed not to 
constitute a collection of information for 
the purposes of the Paperwork 
Reduction Act, 44 U.S.C. 3501–3521. 
Accordingly, any changes made to the 
Post-Program Feedback Report for 
Round 2 do not require PRA approval. 

79. Audits. While the Commission 
seeks to ease the burdens upon 
applicants and service providers, the 
Commission is mindful of the 
commitment to ensure the Program’s 
integrity by protecting against waste, 
fraud, and abuse. The Commission 
believes that proper documentation is 
crucial for demonstrating health care 
providers’ compliance with the COVID– 
19 Telehealth Program rules, and for 
uncovering waste, fraud, and abuse in 
the Program, whether through 
compliance audits or investigations. The 
Commission’s Office of Inspector 
General was allocated Program funds to 
provide oversight, and the Commission 
will provide further guidance about 

audit procedures at a later date. In 
addition, the Section 903 appropriation, 
like all other Division N appropriations, 
is subject to the same oversight 
provisions included in the CARES Act, 
Consolidated Appropriations Act, 2021, 
H.R. 133, div. O, tit. VIII—Pandemic 
Response Accountability Committee 
Amendments Section 801, Amendment 
to the Pandemic Response 
Accountability Committee (2020). OMB 
guidance on such provisions also 
continues to apply. In this regard, the 
Commission notes that in Round 1 the 
Commission leveraged audits conducted 
under the Single Audit Act to oversee 
the program. 

80. To that end, the Commission 
delegates authority to OMD to develop 
and implement an audit process of 
participating health care providers that 
complies with the requirements and 
procedures of the COVID–19 Telehealth 
Program. OMD may obtain the 
assistance of third parties, including but 
not limited to USAC, in carrying out 
this effort. Consistent with the 
experience with the Universal Service 
Fund, the Commission finds that audits 
are the most effective way to ensure 
compliance with the rule requirements. 
Funding recipients are required to 
maintain documentation sufficient to 
demonstrate their compliance with 
program rules for six years after the last 
date of delivery of services or connected 
devices supported through the COVID– 
19 Telehealth Program. Upon request, 
COVID–19 Telehealth Program 
participants must submit documents 
sufficient to demonstrate compliance 
with Program rules, including, at a 
minimum, applications, contracts, 
communications related to Program 
services, invoices, delivery records, and 
purchase and receipt records. 
Additionally, certain health care 
providers participating in the COVID–19 
Telehealth Program that meet the 
thresholds for being audited under the 
Single Audit Act are subject to a single 
audit that contains the FCC compliance 
supplement for the COVID–19 
Telehealth Program. For health care 
providers subject to a single audit, the 
CFDA number for the COVID–19 
Telehealth Program is 32.006. The 
Single Audit Act is codified, as 
amended, at 31 U.S.C. 7501–06, and 
implementing Office of Management 
and Budget (OMB) guidance is reprinted 
in 2 CFR part 200 (2020). Federal award 
recipients that expend $750,000 or more 
in federal awards in a fiscal year are 
required to undergo a single audit, 
which is an audit of an entity’s financial 
statements and federal awards, or a 
program-specific audit, for the fiscal 

year. 31 U.S.C. 7502; 31 CFR 200.501 
(2020). 

81. Administrative Procedure Act 
Exception. The Administrative 
Procedure Act (APA) provides that with 
a showing of ‘‘good cause,’’ an agency 
is permitted to make rules effective 
before 30 days after publication in the 
Federal Register. ‘‘In determining 
whether good cause exists, an agency 
should ‘balance the necessity for 
immediate implementation against 
principles of fundamental fairness 
which require that all affected persons 
be afforded a reasonable amount of time 
to prepare for the effective date of its 
ruling.’ ’’ As a general matter, the 
Commission believes that the APA 
requirements are an essential 
component of the rulemaking process. 
In this case, however, because of the 
unprecedented nature of this pandemic 
and the need for immediate action, the 
Commission finds there is good cause to 
make the Program rules effective April 
9, 2021. In light of the continued spread 
of COVID–19 and the increasing need to 
address this public health crisis, any 
further delay in the use of these funds 
to assist health care providers in 
meeting the health care needs of their 
patients could impede efforts to mitigate 
the spread of the disease. Waiting an 
additional 30 days to make this relief 
available ‘‘would undermine the public 
interest by delaying’’ much needed 
expansion of telemedicine resources. 

III. Order on Reconsideration 
82. On April 9, 2020, the American 

Hospital Association (AHA) filed a 
Petition for Partial Reconsideration of 
the Commission’s C19–RO. AHA’s 
petition was limited to the 
Commission’s decision to limit 
eligibility in the Program to the 
statutorily enumerated providers who 
are eligible for the Rural Health Care 
Program. More specifically, AHA’s 
petition sought to extend Program 
eligibility to ‘‘all types of hospitals and 
other direct patient care facilities 
regardless of their size, location or for- 
profit or not-for-profit status.’’ Several 
commenters filed responses in support 
of the petition. 

83. The Commission concludes that 
granting the petition for reconsideration 
would be contrary to the public interest 
and that the decision here is consistent 
with Congressional intent. Accordingly, 
the Commission denies the petition. In 
the CARES Act, Congress gave the 
Commission the authority to rely on its 
already-existing rules to administer 
Round 1 of the Program, and, consistent 
with that authority, the Commission 
adopted the definition of ‘‘health care 
provider’’ as set out in the 
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Communications Act and the 
Commission’s rules. The Commission 
reached this conclusion because it was 
consistent with both the 
Communications Act and the CARES 
Act, and because it would help to 
‘‘ensure that funding is targeted to 
health care providers that are likely to 
be most in need of funding to respond 
to this pandemic while helping us 
ensure that funding is used for its 
intended purposes.’’ The Commission 
reaches the same conclusion, and 
conclude that directing Program funding 
away from non-profit providers would 
be contrary to the public interest. 

84. In limiting eligibility of health 
care providers under the Universal 
Service Fund (USF) to certain categories 
of health care providers, Congress 
effectively expressed its view that these 
providers were those most in need of 
USF support. Accordingly, the 
Commission has limited RHC Program 
support to these entities. Similarly, 
during this pandemic, the Commission 
has no reason to conclude that these 
providers are not also the most in need 
of support for telehealth. Particularly 
where the demand for these COVID–19 
telehealth funds is much greater than 
availability, as it was in Round 1, the 
Commission reiterates the conclusion 
that it is in the public interest to limit 
eligibility to those entities listed by 
Congress in section 254(h)(7)(B) of the 
Communications Act, as amended, 
including the limitation to not-for-profit 
hospitals. 

85. This conclusion is bolstered by 
recent Congressional action through the 
CAA, when Congress appropriated 
additional funding for a second round of 
the Program. By directing these funds to 
‘‘the COVID–19 Telehealth Program 
established by the Commission’’ under 
the authority of the CARES Act, without 
modifying the eligibility requirements, 
Congress indicated that it saw no need 
to change these requirements, especially 
in light of the fact that Congress chose 
to mandate a number of other changes 
to the Program. 

86. AHA argues that the COVID–19 
pandemic has financially impacted all 
health care providers, and that many 
smaller hospitals operate as part of a 
larger health care system, which could 
also render these hospitals ineligible for 
the Program. Additionally, AHA argues 
that because the Commission has 
previously ‘‘determined that emergency 
departments of for-profit hospitals that 
participate in Medicare should be 
deemed ‘public’ health care providers 
within the meaning of section 
254(h)(7)(B) of the Communications 
Act,’’ it has previously acknowledged 
the importance of for-profit hospitals, 

and that those providers are ‘‘public’’ by 
nature of their obligation to treat all 
emergency patients. The Commission 
finds these arguments unpersuasive. 
The Commission’s previous conclusion 
that emergency departments of for-profit 
hospitals that participate in Medicare 
can participate in the Rural Health Care 
Program reflected a careful balance of 
multiple considerations, and those same 
emergency departments remain eligible 
for the Program as well. Similarly, while 
the Commission acknowledges the 
important role played by smaller 
hospitals who operate as part of a larger 
health care system, the Commission 
notes that by definition these smaller 
hospitals have available to them the 
resources of a larger, for-profit health 
care system. Finally, Congress has had 
occasion as recently as 2016 to revisit 
the health care providers who should be 
eligible for the Rural Health Care 
program, and to date it has not included 
for-profit hospitals as eligible. While the 
Commission does not dispute that all 
health care providers have been 
impacted by the COVID–19 pandemic, 
that does not alter the conclusion that 
limited funding is best directed towards 
those entities listed by Congress in 
section 254(h)(7)(B) of the 
Communications Act of 1934 as 
amended. 

IV. Procedural Matters 

A. Paperwork Reduction Act Analysis 

87. Pursuant to section 903(e) of the 
Consolidated Appropriations Act, the 
collection of information sponsored or 
conducted under the regulations 
promulgated in this Report and Order is 
deemed not to constitute a collection of 
information for the purposes of the 
Paperwork Reduction Act, 44 U.S.C. 
3501–3521. 

B. Congressional Review Act 

88. The Commission has determined, 
and the Administrator of the Office of 
Information and Regulatory Affairs, 
Office of Management Budget (OMB), 
concurs that the rules implementing the 
COVID–19 Telehealth Program are 
‘‘major’’ under the Congressional 
Review Act, 5 U.S.C. 804(2). Because 
the Commission finds good cause that 
compliance with the notice and public 
procedure requirements of the 
Administrative Procedure Act on the 
rules adopted herein is impracticable, 
unnecessary, or contrary to the public 
interest, the Report and Order and Order 
on Reconsideration will become 
effective April 9, 2021 pursuant to 5 
U.S.C. 808(2). The Commission will 
send a copy of the the Report and Order 
and Order on Reconsideration to 

Congress and the Government 
Accountability Office pursuant to 
801(a)(1)(A). 

V. Ordering Clauses 

89. Accordingly, it is ordered that, 
pursuant to the authority contained in 
sections 201, 254, 303(r), and 403 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 201, 254, 303(r), 
and 403, DIVISION B of the Coronavirus 
Aid, Relief, and Economic Security Act, 
Public Law 116–136, 134 Stat. 281, and 
DIVISION N of the Consolidated 
Appropriations Act, 2021, Public Law 
116–260, 134 Stat. 1182, the Report and 
Order and Order on Reconsideration is 
adopted. 

90. It is further ordered that, pursuant 
to the authority contained in section 
808(2) of the Congressional Review Act, 
5 U.S.C. 808(2), and 5 U.S.C. 553(d), the 
Report and Order and Order on 
Reconsideration shall become effective 
April 9, 2021. 

91. It is further ordered that the 
Commission shall send a copy of the 
Report and Order to the appropriate 
Congressional Committees identified in 
the Consolidation Appropriations Act to 
provide notice of the application 
evaluation metrics. 

92. It is further ordered that the 
Commission shall send a copy of the 
Report and Order to Congress and the 
Government Accountability Office 
pursuant to the Congressional Review 
Act, see 5 U.S.C. 801(a)(1)(A). 

93. It is further ordered that, pursuant 
to sections 4(i) and 405 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154(i), 405, and 
§ 1.429 of the Commission’s rules, 47 
CFR 1.429, the Petition for Partial 
Reconsideration filed by the American 
Hospital Association is denied. 

Federal Communications Commission. 

Marlene Dortch, 
Secretary. 
[FR Doc. 2021–07370 Filed 4–8–21; 8:45 am] 

BILLING CODE 6712–01–P 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 217 

[Docket No. 201204–0326] 

RIN 0648–BB38 

Taking and Importing Marine 
Mammals; Taking Marine Mammals 
Incidental to Geophysical Surveys 
Related to Oil and Gas Activities in the 
Gulf of Mexico; Correction 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Final rule; correction. 

SUMMARY: This notice contains 
corrections to a final rule. The 
document being corrected is the 
regulations governing the Taking and 
Importing of Marine Mammals; Taking 
Marine Mammals Incidental to 
Geophysical Survey Activities in the 
Gulf of Mexico, which was published on 
January 19, 2021. The regulations will 
become effective on April 19, 2021. 
DATES: Effective April 9, 2021. 
ADDRESSES: Information related to this 
rulemaking is available online at: 
www.fisheries.noaa.gov/action/ 
incidental-take-authorization-oil-and- 
gas-industry-geophysical-survey- 
activity-gulf-mexico. In case of problems 
accessing these documents, please call 
the contact listed below. 
FOR FURTHER INFORMATION CONTACT: Ben 
Laws, Office of Protected Resources, 
NMFS, (301) 427–8401. 
SUPPLEMENTARY INFORMATION: 

Background 
NMFS published a rule in the Federal 

Register on January 19, 2021 (86 FR 
5322) announcing issuance of final 
regulations concerning the authorization 
of take of marine mammals incidental to 
incidental to geophysical survey 
activities in the Gulf of Mexico, valid for 
five years from the date of effectiveness. 
NMFS issued the regulations upon 
request from the Bureau of Ocean 
Energy Management (BOEM) to govern 
the unintentional taking of marine 
mammals incidental to geophysical 
survey activities conducted by oil and 
gas industry operators, and those 
persons authorized to conduct activities 
on their behalf, in Federal waters of the 
U.S. Gulf of Mexico over the course of 
five years. The regulations, which allow 
for the issuance of Letters of 
Authorization to industry operators for 
the incidental take of marine mammals 

during the described activities and 
specified timeframe, prescribe the 
permissible methods of taking and other 
means of effecting the least practicable 
adverse impact on marine mammal 
species or stocks and their habitat, as 
well as requirements pertaining to the 
monitoring and reporting of such taking. 
NMFS refers the reader to the January 
19, 2021 (86 FR 5322), Federal Register 
rule for background information 
concerning the regulations. The 
information in the notice of issuance is 
not repeated here. 

Correction 

■ The codification error to be corrected 
appears in the regulatory text at 50 CFR 
217.185 (c) (86 FR 5322; Docket No. 
201204–0326). The paragraph after 
paragraph (c)(13)(xviii) was numbered 
in error as paragraph (12). That 
paragraph is hereby corrected to (14). 

Dated: April 5, 2021. 
Samuel D. Rauch, III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 
[FR Doc. 2021–07351 Filed 4–6–21; 4:30 pm] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 679 

[Docket No. 210210–0018; RTID 0648– 
XA999] 

Fisheries of the Exclusive Economic 
Zone Off Alaska; Pollock in the West 
Yakutat District of the Gulf of Alaska 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Temporary rule; closure. 

SUMMARY: NMFS is prohibiting directed 
fishing for pollock in the West Yakutat 
District of the Gulf of Alaska (GOA). 
This action is necessary to prevent 
exceeding the 2021 total allowable catch 
of pollock in the West Yakutat District 
of the GOA. 
DATES: Effective 1200 hours, Alaska 
local time (A.l.t.), April 6, 2021, through 
2400 hours, A.l.t., December 31, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Obren Davis, 907–586–7228. 
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
GOA exclusive economic zone 
according to the Fishery Management 
Plan for Groundfish of the Gulf of 

Alaska (FMP) prepared by the North 
Pacific Fishery Management Council 
under authority of the Magnuson- 
Stevens Fishery Conservation and 
Management Act. Regulations governing 
fishing by U.S. vessels in accordance 
with the FMP appear at subpart H of 50 
CFR part 600 and 50 CFR part 679. 

The 2021 total allowable catch (TAC) 
of pollock in the West Yakutat District 
of the GOA is 5,412 metric tons (mt) as 
established by the final 2021 and 2022 
harvest specifications for groundfish in 
the GOA (86 FR 10184, February 19, 
2021). 

In accordance with § 679.20(d)(1)(i), 
the Administrator, Alaska Region, 
NMFS (Regional Administrator), has 
determined that the 2021 TAC of 
pollock in the West Yakutat District of 
the GOA will soon be reached. 
Therefore, the Regional Administrator is 
establishing a directed fishing 
allowance of 5,262 mt, and is setting 
aside the remaining 150 mt as bycatch 
to support other anticipated groundfish 
fisheries. In accordance with 
§ 679.20(d)(1)(iii), the Regional 
Administrator finds that this directed 
fishing allowance has been reached. 
Consequently, NMFS is prohibiting 
directed fishing for pollock in the West 
Yakutat District of the GOA. 

While this closure is effective the 
maximum retainable amounts at 
§ 679.20(e) and (f) apply at any time 
during a trip. 

Classification 

NMFS issues this action pursuant to 
section 305(d) of the Magnuson-Stevens 
Act. This action is required by 50 CFR 
part 679, which was issued pursuant to 
section 304(b), and is exempt from 
review under Executive Order 12866. 

Pursuant to 5 U.S.C. 553(b)(B), there 
is good cause to waive prior notice and 
an opportunity for public comment on 
this action, as notice and comment 
would be impracticable and contrary to 
the public interest, as it would prevent 
NMFS from responding to the most 
recent fisheries data in a timely fashion 
and would delay the closure of pollock 
in Statistical Area 640 in the GOA. 
NMFS was unable to publish a notice 
providing time for public comment 
because the most recent, relevant data 
only became available as of April 5, 
2021. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: April 6, 2021. 
Jennifer M. Wallace, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. 2021–07350 Filed 4–6–21; 4:30 pm] 

BILLING CODE 3510–22–P 
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NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 37 

[Docket No. PRM–37–2; NRC–2021–0051] 

Advance Tribal Notification of Certain 
Radioactive Material Shipments 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Petition for rulemaking; notice 
of docketing, and request for comment. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) has received a 
petition for rulemaking from Richard 
Arnold and Ron Johnson on behalf of 
the Tribal Radioactive Materials 
Transportation Committee, dated 
December 4, 2020, requesting that the 
NRC revise its regulations to ensure 
consistency regarding advance Tribal 
notification of certain radioactive 
material shipments with similar 
regulations for State notification. The 
petition was docketed by the NRC on 
February 11, 2021, and has been 
assigned Docket No. PRM–37–2. The 
NRC is examining the issues raised in 
PRM–37–2 to determine whether they 
should be considered in rulemaking. 
The NRC is requesting public comment 
on this petition at this time. 
DATES: Submit comments by June 23, 
2021. Comments received after this date 
will be considered if it is practical to do 
so, but the NRC is able to assure 
consideration only for comments 
received on or before this date. 
ADDRESSES: You may submit comments 
by any of the following methods; 
however, the NRC encourages electronic 
comment submission through the 
Federal Rulemaking website: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2021–0051. Address 
questions about NRC Docket IDs to 
Dawn Forder; telephone: 301–415–3407; 
email: Dawn.Forder@nrc.gov. For 
technical questions contact the 
individuals listed in the FOR FURTHER 

INFORMATION CONTACT section of this 
document. 

• Email comments to: 
Rulemaking.Comments@nrc.gov. If you 
do not receive an automatic email reply 
confirming receipt, then contact us at 
301–415–1677. 

• Mail comments to: Secretary, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001, ATTN: 
Rulemakings and Adjudications Staff. 

For additional direction on obtaining 
information and submitting comments, 
see ‘‘Obtaining Information and 
Submitting Comments’’ in the 
SUPPLEMENTARY INFORMATION section of 
this document. 
FOR FURTHER INFORMATION CONTACT: 
David Drucker, telephone: 301–415– 
6223, email: David.Drucker@nrc.gov, 
and Anita Gray, telephone: 301–415– 
7036, email: Anita.Gray@nrc.gov. Both 
are staff of the Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555–0001. 
SUPPLEMENTARY INFORMATION: 

I. Obtaining Information and 
Submitting Comments 

A. Obtaining Information 
Please refer to Docket ID NRC–2021– 

0051 when contacting the NRC about 
the availability of information for this 
action. You may obtain publicly 
available information related to this 
action by any of the following methods: 

• Federal Rulemaking Website: Go to 
https://www.regulations.gov and search 
for Docket ID NRC–2021–0051. 

• NRC’s Agencywide Documents 
Access and Management System 
(ADAMS): You may obtain publicly 
available documents online in the 
ADAMS Public Documents collection at 
https://www.nrc.gov/reading-rm/ 
adams.html. To begin the search, select 
‘‘Begin Web-based ADAMS Search.’’ For 
problems with ADAMS, please contact 
the NRC’s Public Document Room (PDR) 
reference staff at 1–800–397–4209, 301– 
415–4737, or by email to 
PDR.Resource@nrc.gov. The ADAMS 
accession number for each document 
referenced (if it is available in ADAMS) 
is provided the first time that it is 
mentioned in the SUPPLEMENTARY 
INFORMATION section. 

• Attention: The PDR, where you may 
examine and order copies of public 
documents, is currently closed. You 
may submit your request to the PDR via 

email at PDR.Resource@nrc.gov or call 
1–800–397–4209 between 8:00 a.m. and 
4:00 p.m. (EST), Monday through 
Friday, except Federal holidays. 

B. Submitting Comments 
The NRC encourages electronic 

comment submission through the 
Federal Rulemaking website (https://
www.regulations.gov). Please include 
Docket ID NRC–2021–0051 in your 
comment submission. 

The NRC cautions you not to include 
identifying or contact information that 
you do not want to be publicly 
disclosed in your comment submission. 
The NRC will post all comment 
submissions at https://
www.regulations.gov as well as enter the 
comment submissions into ADAMS. 
The NRC does not routinely edit 
comment submissions to remove 
identifying or contact information. 

If you are requesting or aggregating 
comments from other persons for 
submission to the NRC, then you should 
inform those persons not to include 
identifying or contact information that 
they do not want to be publicly 
disclosed in their comment submission. 
Your request should state that the NRC 
does not routinely edit comment 
submissions to remove such information 
before making the comment 
submissions available to the public or 
entering the comment into ADAMS. 

II. The Petitioner and the Petition 
The petition for rulemaking (PRM) 

was filed by Richard Arnold and Ron 
Johnson on behalf of the Tribal 
Radioactive Materials Transportation 
Committee (TRMTC). The PRM requests 
that the NRC revise its regulations at 
part 37 of title 10 of the Code of Federal 
Regulations (10 CFR), ‘‘Physical 
protection of category 1 and category 2 
quantities of radioactive material,’’ to 
ensure consistency with 10 CFR part 71, 
‘‘Packaging and transportation of 
radioactive material,’’ and 10 CFR part 
73, ‘‘Physical protection of plants and 
materials,’’ regarding advance Tribal 
notification of certain radioactive 
material shipments. The petition may be 
found in ADAMS at Accession 
ML21042B011. 

III. Discussion of the Petition 
The letter from the petitioner states, 

‘‘TRMTC believes consistent 
notification standards must be applied 
to states and tribal governments. . .’’. 
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1 Available at https://www.regulations.gov/ 
comment/EERE-2019-BT-STD-0036-0002. 

This letter identifies a discrepancy 
between 10 CFR part 37 and 10 CFR 
parts 71 and 73 regarding advance 
notification of Tribal Governments for 
certain radioactive material shipments. 
The NRC regulations in § 71.79, 
‘‘Advance notification of shipment of 
irradiated reactor fuel and nuclear 
waste,’’ require licensees provide 
advance notification to the NRC, States, 
and participating Tribes for irradiated 
fuel and for the shipment of licensed 
material, other than irradiated fuel, 
meeting the certain conditions. The 
NRC regulations in § 73.37, 
‘‘Requirements for physical protection 
of irradiated reactor fuel in transit,’’ 
require licensees provide advance 
notification to the NRC, States and 
participating Tribes for spent nuclear 
fuel. While § 37.77 requires licensees 
provide advance notice to the NRC and 
States for the shipment of licensed 
material in a category 1 quality, there is 
no requirement for licensees to provide 
advance notification to Tribes for such 
shipments. 

IV. Conclusion 

The NRC has determined that the 
petition meets the sufficiency 
requirements for docketing a PRM under 
§ 2.803, ‘‘Petition for rulemaking-NRC 
action.’’ The NRC will examine the 
issues raised in PRM–37–2 and any 
comments received in response to this 
comment request to determine whether 
these issues should be considered in 
rulemaking. 

Dated: April 5, 2021. 
For the Nuclear Regulatory Commission. 

Annette L. Vietti-Cook, 
Secretary of the Commission. 
[FR Doc. 2021–07281 Filed 4–8–21; 8:45 am] 

BILLING CODE 7590–01–P 

DEPARTMENT OF ENERGY 

10 CFR Part 430 

[EERE–2019–BT–STD–0036] 

RIN 1904–AE82 

Energy Conservation Program: Energy 
Conservation Standards for Consumer 
Products; Early Assessment Review; 
Boilers 

AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 
ACTION: Extension of public comment 
period. 

SUMMARY: On March 25, 2021, the U.S. 
Department of Energy (DOE or the 
Department) published in the Federal 

Register an early assessment request for 
information (RFI) pertaining to the 
potential amendment of energy 
conservation standards for consumer 
boilers. The early assessment RFI 
provided an opportunity for submission 
of written comments, data, and 
information to the Department by April 
26, 2021. Prior to the end of the 
comment period for the RFI, DOE 
received requests from the Air- 
Conditioning, Heating and Refrigeration 
Institute (AHRI), as well as from the 
American Public Gas Association 
(APGA), seeking additional time to 
consider the issues raised in the early 
assessment RFI. In light of these 
requests, DOE is announcing its 
decision to extend the comment period 
on the subject RFI for an additional 30 
days. 
DATES: The comment period for the 
consumer boilers early assessment RFI 
published in the Federal Register on 
March 25, 2021 (86 FR 15804) is 
extended to May 26, 2021. Written 
comments, data, and information are 
requested and will be accepted on or 
before May 26, 2021. 
ADDRESSES: Interested persons are 
encouraged to submit comments using 
the Federal eRulemaking Portal at 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 
Alternatively, interested persons may 
submit comments by email to the 
following address: Email: 
ConsumerBoilers2019STD0036@
ee.doe.gov. Include ‘‘Consumer Boilers 
RFI’’ and docket number EERE–2019– 
BT–STD–0036 and/or RIN 1904–AE82 
in the subject line of the message. 
Submit electronic comments in 
WordPerfect, Microsoft Word, PDF, or 
ASCII file format, and avoid the use of 
special characters or any form of 
encryption. No telefacsimiles (faxes) 
will be accepted. 

Although DOE has routinely accepted 
public comment submissions through a 
variety of mechanisms, including postal 
mail and hand delivery/courier, the 
Department has found it necessary to 
make temporary modifications to the 
comment submission process in light of 
the ongoing Covid–19 pandemic. DOE is 
currently accepting only electronic 
submissions at this time. If a commenter 
finds that this change poses an undue 
hardship, please contact Appliance 
Standards Program staff at (202) 586– 
1445 to discuss the need for alternative 
arrangements. Once the Covid–19 
pandemic health emergency is resolved, 
DOE anticipates resuming all of its 
regular options for public comment 
submission, including postal mail and 
hand delivery/courier. 

Docket: The docket for this activity, 
which includes Federal Register 
notices, comments, and other 
supporting documents/materials, is 
available for review at http://
www.regulations.gov. All documents in 
the docket are listed in the http://
www.regulations.gov index. However, 
some documents listed in the index, 
such as those containing information 
that is exempt from public disclosure, 
may not be publicly available. 

The docket web page can be found at: 
http://www.regulations.gov/ 
#!docketDetail;D=EERE-2019-BT-STD- 
0036. The docket web page contains 
instructions on how to access all 
documents, including public comments, 
in the docket. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Catherine Rivest, U.S. Department of 
Energy, Office of Energy Efficiency and 
Renewable Energy, Building 
Technologies Office, EE–5B, 1000 
Independence Avenue SW, Washington, 
DC 20585–0121. Telephone: (202) 586– 
7335. Email: 
ApplianceStandardsQuestions@
ee.doe.gov. 

Mr. Eric Stas, U.S. Department of 
Energy, Office of the General Counsel, 
GC–33, 1000 Independence Avenue SW, 
Washington, DC 20585–0121. 
Telephone: (202) 586–5827. Email: 
Eric.Stas@hq.doe.gov. 

For further information on how to 
submit a comment or review other 
public comments and the docket, 
contact the Appliance and Equipment 
Standards Program staff at (202) 287– 
1445 or by email: ApplianceStandards
Questions@ee.doe.gov. 
SUPPLEMENTARY INFORMATION: DOE 
published an early assessment RFI 
pertaining to energy conservation 
standards for consumer boilers in the 
Federal Register on March 25, 2021. 86 
FR 15804. The early assessment RFI 
initiated a data collection process and 
seeks input from the public to assist 
DOE in evaluating whether amended 
energy conservation standards for 
consumer boilers would result in 
significant savings of energy, be 
technologically feasible, and be 
economically justified. In that early 
assessment RFI, DOE requested 
submission of written comment, data, 
and information pertaining to that 
subject by April 26, 2021. 

On March 31, 2021, AHRI, an 
interested party in the matter, submitted 
a request 1 for a 30-day extension of the 
public comment period for the early 
assessment RFI for consumer boilers 
that DOE previously published in the 
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comment/EERE-2019-BT-STD-0036-0003. 

Federal Register on March 25, 2021. 
More specifically, AHRI requested 
additional time to consider the issues 
raised in the early assessment RFI for 
consumer boilers. 

On April 2, 2021, APGA also 
submitted a request 2 for a 30-day 
extension of the public comment period 
for the consumer boilers early 
assessment RFI, for similar reasons to 
those expressed in the AHRI request. 

After carefully considering these 
submissions, DOE has determined that 
it is appropriate to grant these requests 
to extend the comment period by 30 
days to allow additional time for 
interested parties to prepare and submit 
comments. Therefore, DOE is extending 
the comment period for the consumer 
boilers early assessment RFI and will 
accept comments, data, and information 
on this matter received on and before 
May 26, 2021. Accordingly, DOE will 
consider any comments received by this 
date to be timely submitted. 

Signing Authority 

This document of the Department of 
Energy was signed on April 2, 2021, by 
Kelly Speakes-Backman, Principal 
Deputy Assistant Secretary and Acting 
Assistant Secretary for Energy Efficiency 
and Renewable Energy, pursuant to 
delegated authority from the Secretary 
of Energy. That document with the 
original signature and date is 
maintained by DOE. For administrative 
purposes only, and in compliance with 
requirements of the Office of the Federal 
Register, the undersigned DOE Federal 
Register Liaison Officer has been 
authorized to sign and submit the 
document in electronic format for 
publication, as an official document of 
the Department of Energy. This 
administrative process in no way alters 
the legal effect of this document upon 
publication in the Federal Register. 

Signed in Washington, DC, on April 6, 
2021. 

Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 
[FR Doc. 2021–07301 Filed 4–8–21; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2021–0263; Project 
Identifier AD–2020–01702–T] 

RIN 2120–AA64 

Airworthiness Directives; The Boeing 
Company Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for all 
The Boeing Company Model 777 
airplanes. This proposed AD was 
prompted by a report that an operator 
found solid rivets with missing heads at 
the left buttock line 25 on the sloping 
pressure deck web. This proposed AD 
would require doing a detailed 
inspection of the left and right side 
sloping pressure deck at certain stations 
for any damaged solid rivets, and 
applicable on-condition actions. The 
FAA is proposing this AD to address the 
unsafe condition on these products. 
DATES: The FAA must receive comments 
on this proposed AD by May 24, 2021. 
ADDRESSES: You may send comments, 
using the procedures found in 14 CFR 
11.43 and 11.45, by any of the following 
methods: 

• Federal eRulemaking Portal: Go to 
https://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590. 

• Hand Delivery: Deliver to Mail 
address above between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

For service information identified in 
this NPRM, contact Boeing Commercial 
Airplanes, Attention: Contractual & Data 
Services (C&DS), 2600 Westminster 
Blvd., MC 110–SK57, Seal Beach, CA 
90740–5600; telephone 562–797–1717; 
internet https://
www.myboeingfleet.com. You may view 
this referenced service information at 
the FAA, Airworthiness Products 
Section, Operational Safety Branch, 
2200 South 216th St., Des Moines, WA. 
For information on the availability of 
this material at the FAA, call 206–231– 
3195. It is also available on the internet 
at https://www.regulations.gov by 
searching for and locating Docket No. 
FAA–2021–0263. 

Examining the AD Docket 
You may examine the AD docket at 

https://www.regulations.gov by 
searching for and locating Docket No. 
FAA–2021–0263; or in person at Docket 
Operations between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The AD docket contains this 
NPRM, any comments received, and 
other information. The street address for 
Docket Operations is listed above. 
FOR FURTHER INFORMATION CONTACT: Luis 
Cortez, Aerospace Engineer, Airframe 
Section, FAA, Seattle ACO Branch, 2200 
South 216th St., Des Moines, WA 98198; 
phone and fax: (206) 231–3958; email: 
Luis.A.Cortez-Muniz@faa.gov. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 
The FAA invites you to send any 

written relevant data, views, or 
arguments about this proposal. Send 
your comments to an address listed 
under ADDRESSES. Include ‘‘Docket No. 
FAA–2021–0263; Project Identifier AD– 
2020–01702–T’’ at the beginning of your 
comments. The most helpful comments 
reference a specific portion of the 
proposal, explain the reason for any 
recommended change, and include 
supporting data. The FAA will consider 
all comments received by the closing 
date and may amend this proposal 
because of those comments. 

Except for Confidential Business 
Information (CBI) as described in the 
following paragraph, and other 
information as described in 14 CFR 
11.35, the FAA will post all comments 
received, without change, to https://
www.regulations.gov, including any 
personal information you provide. The 
agency will also post a report 
summarizing each substantive verbal 
contact received about this NPRM. 

Confidential Business Information 
CBI is commercial or financial 

information that is both customarily and 
actually treated as private by its owner. 
Under the Freedom of Information Act 
(FOIA) (5 U.S.C. 552), CBI is exempt 
from public disclosure. If your 
comments responsive to this NPRM 
contain commercial or financial 
information that is customarily treated 
as private, that you actually treat as 
private, and that is relevant or 
responsive to this NPRM, it is important 
that you clearly designate the submitted 
comments as CBI. Please mark each 
page of your submission containing CBI 
as ‘‘PROPIN.’’ The FAA will treat such 
marked submissions as confidential 
under the FOIA, and they will not be 
placed in the public docket of this 
NPRM. Submissions containing CBI 
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should be sent to Luis Cortez, Aerospace 
Engineer, Airframe Section, FAA, 
Seattle ACO Branch, 2200 South 216th 
St., Des Moines, WA 98198; phone and 
fax: (206) 231–3958; email: 
Luis.A.Cortez-Muniz@faa.gov. Any 
commentary that the FAA receives 
which is not specifically designated as 
CBI will be placed in the public docket 
for this rulemaking. 

Background 

The FAA has received a report 
indicating that an operator found solid 
rivets with missing heads at the left 
buttock line 25 on the sloping pressure 
deck web. The Model 777–300 airplane 
had 23 solid rivet locations with 
missing manufactured heads; the 
airplane had accumulated 21,343 total 
flight cycles and 53,979 total flight 
hours at time of discovery. A fleet-wide 
multiple operator message (MOM) 
request found four more Model 777–300 
airplanes and one retired Model 777– 
200 airplane with missing solid rivet 
heads. Boeing analysis showed the root 
cause to be the 7050 aluminum solid 
rivets used on the sloping pressure deck 
web, which were inadequate for the 
complex tension loading environment, 
and led to premature fatigue cracking of 
the solid rivets. This condition, if not 
addressed, could result in undetected 
damaged or missing rivet heads on the 
sloping pressure deck web, which could 
result in loss of sloping pressure deck 
panels, causing decompression and 
pressure loss, and loss of the hydraulic 
systems in the area for wheel brakes 
(both normal and alternate) and 
steering, and potentially leading to 
runway departure and adversely 

affecting the structural integrity of the 
airplane. 

FAA’s Determination 
The FAA is issuing this NPRM after 

determining that the unsafe condition 
described previously is likely to exist or 
develop on other products of the same 
type design. 

Related Service Information Under 1 
CFR Part 51 

The FAA reviewed Boeing Alert 
Requirements Bulletin 777–53A0093 
RB, dated November 24, 2020. This 
service information specifies procedures 
for doing a detailed inspection of the 
left and right side sloping pressure deck 
from station (STA) 1245 to STA 1287 for 
any damaged (i.e. missing solid rivet 
heads, cracking or deformation of the 
solid rivet, or gaps between the solid 
rivet head and the sloping pressure deck 
surface) solid rivets, and applicable on- 
condition actions. On-condition actions 
include repeating the detailed 
inspection of the left and right side 
sloping pressure deck from STA 1245 to 
STA 1287 for any damaged solid rivet; 
repetitive detailed inspections of two 
rows of blind fasteners and solid rivets 
common to the affected stiffener for any 
damaged solid rivet or damaged blind 
fastener; replacing solid rivets or blind 
fasteners; and repair. 

This service information is reasonably 
available because the interested parties 
have access to it through their normal 
course of business or by the means 
identified in ADDRESSES. 

Proposed AD Requirements in This 
NPRM 

This proposed AD would require 
accomplishing the actions specified in 

the service information already 
described, except for any differences 
identified as exceptions in the 
regulatory text of this proposed AD. For 
information on the procedures and 
compliance times, see this service 
information at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2021– 
0263. 

Explanation of Requirements Bulletin 

The FAA worked in conjunction with 
industry, under the Airworthiness 
Directive Implementation Aviation 
Rulemaking Committee (AD ARC), to 
enhance the AD system. One 
enhancement is a process for annotating 
which steps in the service information 
are ‘‘required for compliance’’ (RC) with 
an AD. Boeing has implemented this RC 
concept into Boeing service bulletins. 

In an effort to further improve the 
quality of ADs and AD-related Boeing 
service information, a joint process 
improvement initiative was worked 
between the FAA and Boeing. The 
initiative resulted in the development of 
a new process in which the service 
information more clearly identifies the 
actions needed to address the unsafe 
condition in the ‘‘Accomplishment 
Instructions.’’ The new process results 
in a Boeing Requirements Bulletin, 
which contains only the actions needed 
to address the unsafe condition (i.e., 
only the RC actions). 

Costs of Compliance 

The FAA estimates that this AD, if 
adopted as proposed, would affect 224 
airplanes of U.S. registry. The FAA 
estimates the following costs to comply 
with this proposed AD: 

ESTIMATED COSTS 

Action Labor cost Parts cost Cost per product Cost on U.S. operators 

Detailed inspections ...... Up to 384 work-hours × $85 per hour = Up to 
$32,640.

$0 Up to $32,640 .............. Up to $7,311,360. 

The FAA estimates the following 
costs to do any necessary replacements 
or inspections that would be required 

based on the results of the proposed 
inspection. The agency has no way of 
determining the number of aircraft that 

might need these replacements or 
inspections: 

ON-CONDITION COSTS 

Action Labor cost Parts cost Cost per product 

Replacement (solid fastener) 338 work-hours × $85 per hour = $28,730 ................... Up to $3,200 ...................... Up to $31,930. 
Replacement (blind fas-

tener).
328 work-hour × $85 per hour = $27,880 ..................... Up to $450 ......................... Up to $28,330. 

Repetitive inspections of 
fastener rows.

326 work-hours × $85 per hour = $27,710 per inspec-
tion cycle.

$0 per inspection cycle ..... $27,710 per inspection 
cycle. 
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The FAA has received no definitive 
data on which to base the cost estimates 
for the on-condition repairs specified in 
this proposed AD. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII: 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

The FAA is issuing this rulemaking 
under the authority described in 
Subtitle VII, Part A, Subpart III, Section 
44701: General requirements. Under 
that section, Congress charges the FAA 
with promoting safe flight of civil 
aircraft in air commerce by prescribing 
regulations for practices, methods, and 
procedures the Administrator finds 
necessary for safety in air commerce. 
This regulation is within the scope of 
that authority because it addresses an 
unsafe condition that is likely to exist or 
develop on products identified in this 
rulemaking action. 

Regulatory Findings 

The FAA determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: 

(1) Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

(2) Would not affect intrastate 
aviation in Alaska, and 

(3) Would not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

The Proposed Amendment 

Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 
■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive: 
The Boeing Company: Docket No. FAA– 

2021–0263; Project Identifier AD–2020– 
01702–T. 

(a) Comments Due Date 

The FAA must receive comments on this 
airworthiness directive (AD) by May 24, 
2021. 

(b) Affected ADs 

None. 

(c) Applicability 

This AD applies to all The Boeing 
Company Model 777–200, –200LR, –300, 
–300ER, and 777F airplanes, certificated in 
any category. 

(d) Subject 

Air Transport Association (ATA) of 
America Code 53, Fuselage. 

(e) Unsafe Condition 

This AD was prompted by a report that an 
operator found solid rivets with missing 
heads at the left buttock line 25 on the 
sloping pressure deck web. The FAA is 
issuing this AD to address damaged or 
missing solid rivet heads on the sloping 
pressure deck web, which could result in loss 
of sloping pressure deck panels, causing 
decompression and pressure loss, and loss of 
the hydraulic systems in the area for wheel 
brakes (both normal and alternate) and 
steering, and potentially leading to runway 
departure and adversely affecting the 
structural integrity of the airplane. 

(f) Compliance 

Comply with this AD within the 
compliance times specified, unless already 
done. 

(g) Required Actions 

Except as specified by paragraph (h) of this 
AD: At the applicable times specified in the 
‘‘Compliance’’ paragraph of Boeing Alert 
Requirements Bulletin 777–53A0093 RB, 
dated November 24, 2020, do all applicable 
actions identified in, and in accordance with, 
the Accomplishment Instructions of Boeing 
Alert Requirements Bulletin 777–53A0093 
RB, dated November 24, 2020. 

Note 1 to paragraph (g): Guidance for 
accomplishing the actions required by this 
AD can be found in Boeing Alert Service 
Bulletin 777–53A0093, dated November 24, 
2020, which is referred to in Boeing Alert 
Requirements Bulletin 777–53A0093 RB, 
dated November 24, 2020. 

(h) Exceptions to Service Information 
Specifications 

(1) Where Boeing Alert Requirements 
Bulletin 777–53A0093 RB, dated November 
24, 2020, uses the phrase ‘‘the original issue 
date of 777–53A0093 RB’’ or ‘‘the original 
issue date of Requirements Bulletin 777– 
53A0093 RB,’’ this AD requires using ‘‘the 
effective date of this AD,’’ except where Alert 

Requirements Bulletin 777–53A0093 RB, 
dated November 24, 2020, uses the phrase 
‘‘the original issue date of Requirements 
Bulletin 777–53A0093 RB’’ in a note or flag 
note. 

(2) Where Boeing Alert Requirements 
Bulletin 777–53A0093 RB, dated November 
24, 2020, specifies contacting Boeing for 
repair instructions: This AD requires doing 
the repair using a method approved in 
accordance with the procedures specified in 
paragraph (i) of this AD. 

(i) Alternative Methods of Compliance 
(AMOCs) 

(1) The Manager, Seattle ACO Branch, 
FAA, has the authority to approve AMOCs 
for this AD, if requested using the procedures 
found in 14 CFR 39.19. In accordance with 
14 CFR 39.19, send your request to your 
principal inspector or responsible Flight 
Standards Office, as appropriate. If sending 
information directly to the manager of the 
certification office, send it to the attention of 
the person identified in Related Information. 
Information may be emailed to: 9-ANM- 
Seattle-ACO-AMOC-Requests@faa.gov. 

(2) Before using any approved AMOC, 
notify your appropriate principal inspector, 
or lacking a principal inspector, the manager 
of the responsible Flight Standards Office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair, 
modification, or alteration required by this 
AD if it is approved by The Boeing Company 
Organization Designation Authorization 
(ODA) that has been authorized by the 
Manager, Seattle ACO Branch, FAA, to make 
those findings. To be approved, the repair 
method, modification deviation, or alteration 
deviation must meet the certification basis of 
the airplane, and the approval must 
specifically refer to this AD. 

(j) Related Information 

(1) For more information about this AD, 
contact Luis Cortez, Aerospace Engineer, 
Airframe Section, FAA, Seattle ACO Branch, 
2200 South 216th St., Des Moines, WA 
98198; phone and fax: (206) 231–3958; email: 
Luis.A.Cortez-Muniz@faa.gov. 

(2) For service information identified in 
this AD, contact Boeing Commercial 
Airplanes, Attention: Contractual & Data 
Services (C&DS), 2600 Westminster Blvd., 
MC 110–SK57, Seal Beach, CA 90740–5600; 
telephone 562–797–1717; internet https://
www.myboeingfleet.com. You may view this 
referenced service information at the FAA, 
Airworthiness Products Section, Operational 
Safety Branch, 2200 South 216th St., Des 
Moines, WA. For information on the 
availability of this material at the FAA, call 
206–231–3195. 

Issued on March 30, 2021. 
Gaetano A. Sciortino, 
Deputy Director for Strategic Initiatives, 
Compliance & Airworthiness Division, 
Aircraft Certification Service. 
[FR Doc. 2021–07328 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2021–0262; Project 
Identifier AD–2020–00815–T] 

RIN 2120–AA64 

Airworthiness Directives; The Boeing 
Company Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for all 
The Boeing Company Model 757–200, 
–200PF, –200CB, and –300 series 
airplanes. This proposed AD was 
prompted by crack indications found in 
the lower aft wing skin bolt holes where 
the flap tracks attach to the track 
support fitting. This proposed AD 
would require repetitive high frequency 
eddy current (HFEC) inspections for 
cracking of the lower aft wing skin aft 
edge at certain flap tracks, and repair if 
necessary. The FAA is proposing this 
AD to address the unsafe condition on 
these products. 
DATES: The FAA must receive comments 
on this proposed AD by May 24, 2021. 
ADDRESSES: You may send comments, 
using the procedures found in 14 CFR 
11.43 and 11.45, by any of the following 
methods: 

• Federal eRulemaking Portal: Go to 
https://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590. 

• Hand Delivery: Deliver to Mail 
address above between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

For Boeing service information 
identified in this NPRM, contact Boeing 
Commercial Airplanes, Attention: 
Contractual & Data Services (C&DS), 
2600 Westminster Blvd., MC 110–SK57, 
Seal Beach, CA 90740–5600; telephone 
562–797–1717; internet https://
www.myboeingfleet.com. For Aviation 
Partners Boeing service information 
identified in this NPRM, contact 
Aviation Partners Boeing, 2811 S 102nd 
Street, Suite 200, Seattle, WA 98168; 
telephone: 206–830–7699; internet: 
https://
www.aviationpartnersboeing.com. You 
may view this referenced service 

information at the FAA, Airworthiness 
Products Section, Operational Safety 
Branch, 2200 South 216th St., Des 
Moines, WA. For information on the 
availability of this material at the FAA, 
call 206–231–3195. Boeing Alert 
Requirements Bulletin 757–57A0074 
RB, dated June 11, 2020, is also 
available on the internet at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2021– 
0262. 

Examining the AD Docket 
You may examine the AD docket at 

https://www.regulations.gov by 
searching for and locating Docket No. 
FAA–2021–0262; or in person at Docket 
Operations between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The AD docket contains this 
NPRM, any comments received, and 
other information. The street address for 
Docket Operations is listed above. 
FOR FURTHER INFORMATION CONTACT: 
David Truong, Aerospace Engineer, 
Airframe Section, FAA, Los Angeles 
ACO Branch, 3960 Paramount 
Boulevard, Lakewood, CA 90712–4137; 
phone: 562–627–5224; fax: 562–627– 
5210; email: david.truong@faa.gov. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 
The FAA invites you to send any 

written relevant data, views, or 
arguments about this proposal. Send 
your comments to an address listed 
under ADDRESSES. Include ‘‘Docket No. 
FAA–2021–0262; Project Identifier AD– 
2020–00815–T’’ at the beginning of your 
comments. The most helpful comments 
reference a specific portion of the 
proposal, explain the reason for any 
recommended change, and include 
supporting data. The FAA will consider 
all comments received by the closing 
date and may amend this proposal 
because of those comments. 

Except for Confidential Business 
Information (CBI) as described in the 
following paragraph, and other 
information as described in 14 CFR 
11.35, the FAA will post all comments 
received, without change, to https://
www.regulations.gov, including any 
personal information you provide. The 
agency will also post a report 
summarizing each substantive verbal 
contact received about this NPRM. 

Confidential Business Information 
CBI is commercial or financial 

information that is both customarily and 
actually treated as private by its owner. 
Under the Freedom of Information Act 
(FOIA) (5 U.S.C. 552), CBI is exempt 
from public disclosure. If your 
comments responsive to this NPRM 

contain commercial or financial 
information that is customarily treated 
as private, that you actually treat as 
private, and that is relevant or 
responsive to this NPRM, it is important 
that you clearly designate the submitted 
comments as CBI. Please mark each 
page of your submission containing CBI 
as ‘‘PROPIN.’’ The FAA will treat such 
marked submissions as confidential 
under the FOIA, and they will not be 
placed in the public docket of this 
NPRM. Submissions containing CBI 
should be sent to David Truong, 
Aerospace Engineer, Airframe Section, 
FAA, Los Angeles ACO Branch, 3960 
Paramount Boulevard, Lakewood, CA 
90712–4137; phone: 562–627–5224; fax: 
562–627–5210; email: david.truong@
faa.gov. Any commentary that the FAA 
receives which is not specifically 
designated as CBI will be placed in the 
public docket for this rulemaking. 

Background 
The FAA has received a report 

indicating that, during teardown of a 
737–300 airplane, crack indications 
were found in the lower aft wing skin 
bolt holes where the flap tracks attach 
to the track support fitting at flap track 
numbers 1, 2, and 3. A metallurgical lab 
confirmed there were cracks at flap 
track numbers 2 and 3. The indication 
at flap track number 1 was confirmed by 
a metallurgical lab to have corrosion in 
the hole of the track support fitting, but 
no cracking in the skin. This damage is 
the result of local stresses being higher 
than expected. The left and right wing, 
lower aft wing skin pad-up length is 
insufficient to reduce stress. The crack 
finding occurred at 67,695 flight cycles 
and 80,269 flight hours. Model 757 
airplanes are of a similar design, with 
flap track attachment to the wing rear 
spar through skin overhang and track 
support fittings, for flap track number 2 
(wing buttock line (WBL) 361) and flap 
track number 7 (WBL 361). Undetected 
cracking in the lower aft wing skin, if 
not addressed, could result in the 
inability of the structure to carry limit 
load and could adversely affect the 
structural integrity of the airplane. 

FAA’s Determination 
The FAA is issuing this NPRM after 

determining that the unsafe condition 
described previously is likely to exist or 
develop on other products of the same 
type design. 

Related Service Information Under 1 
CFR Part 51 

The FAA reviewed Boeing Alert 
Requirements Bulletin 757–57A0074 
RB, dated June 11, 2020, and Aviation 
Partner Boeing Alert Service Bulletin 
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AP757–57–011, dated August 21, 2020. 
This service information specifies 
procedures for repetitive HFEC 
inspections for cracking of the lower aft 
wing skin aft edge at flap track numbers 
2 and 7 attachment locations, and 
repair. These documents are distinct 
since they apply to different airplane 
models in different configurations. 

This service information is reasonably 
available because the interested parties 
have access to it through their normal 
course of business or by the means 
identified in ADDRESSES. 

Proposed AD Requirements in This 
NPRM 

This proposed AD would require 
accomplishing the actions specified in 
the service information already 
described, except for any differences 

identified as exceptions in the 
regulatory text of this proposed AD. For 
information on the procedures and 
compliance times, see Boeing Alert 
Requirements Bulletin 757–57A0074 
RB, dated June 11, 2020, at https://
www.regulations.gov by searching for 
and locating Docket No. FAA–2021– 
0262. 

Explanation of Requirements Bulletin 

The FAA worked in conjunction with 
industry, under the Airworthiness 
Directive Implementation Aviation 
Rulemaking Committee (AD ARC), to 
enhance the AD system. One 
enhancement is a process for annotating 
which steps in the service information 
are ‘‘required for compliance’’ (RC) with 
an AD. Boeing has implemented this RC 
concept into Boeing service bulletins. 

In an effort to further improve the 
quality of ADs and AD-related Boeing 
service information, a joint process 
improvement initiative was worked 
between the FAA and Boeing. The 
initiative resulted in the development of 
a new process in which the service 
information more clearly identifies the 
actions needed to address the unsafe 
condition in the ‘‘Accomplishment 
Instructions.’’ The new process results 
in a Boeing Requirements Bulletin, 
which contains only the actions needed 
to address the unsafe condition (i.e., 
only the RC actions). 

Costs of Compliance 

The FAA estimates that this proposed 
AD affects 483 airplanes of U.S. registry. 
The FAA estimates the following costs 
to comply with this proposed AD: 

ESTIMATED COSTS 

Action Labor cost Parts cost Cost per product Cost on U.S. operators 

Repetitive inspections ... 2 work-hours × $85 per hour = $170 per in-
spection cycle.

$0 $170 per inspection 
cycle.

$82,110 per inspection 
cycle. 

The FAA has received no definitive 
data on which to base the cost estimates 
for the on-condition repairs specified in 
this proposed AD. 

Authority for This Rulemaking 

Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII: 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

The FAA is issuing this rulemaking 
under the authority described in 
Subtitle VII, Part A, Subpart III, Section 
44701: General requirements. Under 
that section, Congress charges the FAA 
with promoting safe flight of civil 
aircraft in air commerce by prescribing 
regulations for practices, methods, and 
procedures the Administrator finds 
necessary for safety in air commerce. 
This regulation is within the scope of 
that authority because it addresses an 
unsafe condition that is likely to exist or 
develop on products identified in this 
rulemaking action. 

Regulatory Findings 

The FAA determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 

responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: 

(1) Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

(2) Would not affect intrastate 
aviation in Alaska, and 

(3) Would not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 

The Proposed Amendment 

Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

■ 1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 

■ 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive: 
The Boeing Company: Docket No. FAA– 

2021–0262; Project Identifier AD–2020– 
00815–T. 

(a) Comments Due Date 
The FAA must receive comments on this 

airworthiness directive (AD) by May 24, 
2021. 

(b) Affected ADs 
None. 

(c) Applicability 
This AD applies to all The Boeing 

Company Model 757–200, –200PF, –200CB, 
and –300 series airplanes, certificated in any 
category. 

(d) Subject 
Air Transport Association (ATA) of 

America Code 57, Wings. 

(e) Unsafe Condition 
This AD was prompted by crack 

indications found in the lower aft wing skin 
bolt holes where the flap tracks attach to the 
track support fitting. The FAA is issuing this 
AD to address undetected cracking in the 
lower aft wing skin, which could result in the 
inability of the structure to carry limit load 
and could adversely affect the structural 
integrity of the airplane. 

(f) Compliance 
Comply with this AD within the 

compliance times specified, unless already 
done. 

(g) Required Actions 
(1) For all airplanes except those identified 

in paragraph (g)(2) of this AD: Except as 
specified by paragraph (h) of this AD, at the 
applicable times specified in the 
‘‘Compliance’’ paragraph of Boeing Alert 
Requirements Bulletin 757–57A0074 RB, 
dated June 11, 2020, do all applicable actions 
identified in, and in accordance with, the 
Accomplishment Instructions of Boeing Alert 
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Requirements Bulletin 757–57A0074 RB, 
dated June 11, 2020. 

Note 1 to paragraph (g): Guidance for 
accomplishing the actions required by this 
AD can be found in Boeing Alert Service 
Bulletin 757–57A0074, dated June 11, 2020, 
which is referred to in Boeing Alert 
Requirements Bulletin 757–57A0074 RB, 
dated June 11, 2020. 

(2) For airplanes on which Aviation 
Partners Boeing blended winglets or scimitar 
blended winglets are installed using 
supplemental type certificate (STC) 
ST01518SE: Except as specified by paragraph 
(h) of this AD, at the applicable times 
specified in paragraph 1.E., ‘‘Compliance’’ of 
Aviation Partner Boeing Alert Service 
Bulletin AP757–57–011, dated August 21, 
2020, do all applicable actions identified as 
‘‘RC’’ (required for compliance) in, and in 
accordance with, the Accomplishment 
Instructions of Aviation Partner Boeing Alert 
Service Bulletin AP757–57–011, dated 
August 21, 2020. 

(h) Exceptions to Service Information 
Specifications 

(1) Where Boeing Alert Requirements 
Bulletin 757–57A0074 RB, dated June 11, 
2020, uses the phrase ‘‘the original issue date 
of Requirements Bulletin 757–57A0074 RB,’’ 
this AD requires using ‘‘the effective date of 
this AD.’’ 

(2) Where Boeing Alert Requirements 
Bulletin 757–57A0074 RB, dated June 11, 
2020, specifies contacting Boeing for repair 
instructions: This AD requires doing the 
repair before further flight using a method 
approved in accordance with the procedures 
specified in paragraph (i) of this AD. 

(3) Where Aviation Partner Boeing Alert 
Service Bulletin AP757–57–011, dated 
August 21, 2020, uses the phrase ‘‘the 
original issue date of this service bulletin,’’ 
this AD requires using ‘‘the effective date of 
this AD.’’ 

(4) Where Aviation Partner Boeing Alert 
Service Bulletin AP757–57–011, dated 
August 21, 2020, specifies contacting Boeing 
for repair instructions: This AD requires 
doing the repair before further flight using a 
method approved in accordance with the 
procedures specified in paragraph (i) of this 
AD. 

(i) Alternative Methods of Compliance 
(AMOCs) 

(1) The Manager, Los Angeles ACO Branch, 
FAA, has the authority to approve AMOCs 
for this AD, if requested using the procedures 
found in 14 CFR 39.19. In accordance with 
14 CFR 39.19, send your request to your 
principal inspector or responsible Flight 
Standards Office, as appropriate. If sending 
information directly to the manager of the 
certification office, send it to the attention of 
the person identified in Related Information. 
Information may be emailed to: 9-ANM- 
LAACO-AMOC-Requests@faa.gov. 

(2) Before using any approved AMOC, 
notify your appropriate principal inspector, 
or lacking a principal inspector, the manager 
of the responsible Flight Standards Office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair, 
modification, or alteration required by this 

AD if it is approved by The Boeing Company 
Organization Designation Authorization 
(ODA) that has been authorized by the 
Manager, Los Angeles ACO Branch, FAA, to 
make those findings. To be approved, the 
repair method, modification deviation, or 
alteration deviation must meet the 
certification basis of the airplane, and the 
approval must specifically refer to this AD. 

(j) Related Information 
(1) For more information about this AD, 

contact David Truong, Aerospace Engineer, 
Airframe Section, FAA, Los Angeles ACO 
Branch, 3960 Paramount Boulevard, 
Lakewood, CA 90712–4137; phone: 562–627– 
5224; fax: 562–627–5210; email: 
david.truong@faa.gov. 

(2) For Boeing service information 
identified in this AD, contact Boeing 
Commercial Airplanes, Attention: 
Contractual & Data Services (C&DS), 2600 
Westminster Blvd., MC 110–SK57, Seal 
Beach, CA 90740–5600; telephone 562–797– 
1717; internet https://
www.myboeingfleet.com. 

(3) For Aviation Partners Boeing service 
information identified in this AD, contact 
Aviation Partners Boeing, 2811 S 102nd 
Street, Suite 200, Seattle, WA 98168; 
telephone: 206–830–7699; internet: https://
www.aviationpartnersboeing.com. 

(4) You may view this referenced service 
information at the FAA, Airworthiness 
Products Section, Operational Safety Branch, 
2200 South 216th St., Des Moines, WA. For 
information on the availability of this 
material at the FAA, call 206–231–3195. 

Issued on March 30, 2021. 
Ross Landes, 
Deputy Director for Regulatory Operations, 
Compliance & Airworthiness Division, 
Aircraft Certification Service. 
[FR Doc. 2021–07326 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2021–0210; Airspace 
Docket No. 21–ANM–3] 

RIN 2120–AA66 

Proposed Modification of Class E 
Airspace; Dillon, MT 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This action proposes to 
modify the Class E airspace extending 
upward from 1,200 feet above the 
surface at Dillon Airport, Dillon, MT. 
This action would ensure the safety and 
management of instrument flight rules 
(IFR) operations at the airport. 
DATES: Comments must be received on 
or before May 24, 2021. 

ADDRESSES: Send comments on this 
proposal to the U.S. Department of 
Transportation, Docket Operations, 1200 
New Jersey Avenue SE, West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590; telephone: 1– 
800–647–5527, or (202) 366–9826. You 
must identify FAA Docket No. FAA– 
2021–0210; Airspace Docket No. 21– 
ANM–3, at the beginning of your 
comments. You may also submit 
comments through the internet at 
https://www.regulations.gov. 

FAA Order 7400.11E, Airspace 
Designations and Reporting Points, and 
subsequent amendments can be viewed 
online at https://www.faa.gov/air_
traffic/publications/. For further 
information, you can contact the 
Airspace Policy Group, Federal Aviation 
Administration, 800 Independence 
Avenue SW, Washington, DC 20591; 
telephone: (202) 267–8783. The Order is 
also available for inspection at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of FAA 
Order 7400.11E at NARA, email 
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 
FOR FURTHER INFORMATION CONTACT: 
Matthew Van Der Wal, Federal Aviation 
Administration, Western Service Center, 
Operations Support Group, 2200 S 
216th Street, Des Moines, WA 98198; 
telephone (206) 231–3695. 
SUPPLEMENTARY INFORMATION: 

Authority for This Rulemaking 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle I, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. This rulemaking is 
promulgated under the authority 
described in Subtitle VII, Part A, 
Subpart I, Section 40103. Under that 
section, the FAA is charged with 
prescribing regulations to assign the use 
of airspace necessary to ensure the 
safety of aircraft and the efficient use of 
airspace. This regulation is within the 
scope of that authority, as it would 
modify the Class E airspace at Dillon 
Airport, Dillon, MT, to support IFR 
operations at the airport. 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments, as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
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presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address listed above. 
Persons wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket No. FAA–2021–0210; Airspace 
Docket No. 21–ANM–3’’. The postcard 
will be date/time stamped and returned 
to the commenter. 

All communications received before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in light of the comments received. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 

Availability of NPRMs 

An electronic copy of this document 
may be downloaded through the 
internet at https://www.regulations.gov. 
Recently published rulemaking 
documents can also be accessed through 
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/ 
airspace_amendments/. 

You may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office (see the 
ADDRESSES section for the address and 
phone number) between 9:00 a.m. and 
5:00 p.m., Monday through Friday, 
except federal holidays. An informal 
docket may also be examined during 
normal business hours at the Northwest 
Mountain Regional Office of the Federal 
Aviation Administration, Air Traffic 
Organization, Western Service Center, 
Operations Support Group, 2200 S 
216th Street, Des Moines, WA 98198. 

Availability and Summary of 
Documents for Incorporation by 
Reference 

This document proposes to amend 
FAA Order 7400.11E, Airspace 
Designations and Reporting Points, 
dated July 21, 2020, and effective 
September 15, 2020. FAA Order 
7400.11E is publicly available as listed 
in the ADDRESSES section of this 
document. FAA Order 7400.11E lists 
Class A, B, C, D, and E airspace areas, 

air traffic service routes, and reporting 
points. 

The Proposal 

The FAA is proposing an amendment 
to 14 CFR part 71 by modifying the 
Class E airspace, extending upward 
from 1,200 feet above the surface, at 
Dillon Airport, Dillon, MT. This 
airspace is designed to contain IFR 
aircraft transitioning to/from the 
terminal and en route environments. 
This action proposes to increase the 
airspace’s radius of the airport from 25 
miles to 50 miles. The 50-mile radius 
will properly contain IFR aircraft 
transitioning to/from the airport. 

Class E5 airspace designations are 
published in paragraph 6005 of FAA 
Order 7400.11E, dated July 21, 2020, 
and effective September 15, 2020, which 
is incorporated by reference in 14 CFR 
71.1. The Class E airspace designations 
listed in this document will be 
published subsequently in the Order. 

FAA Order 7400.11, Airspace 
Designations and Reporting Points, is 
published yearly and effective on 
September 15. 

Regulatory Notices and Analyses 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current, is non-controversial, and 
unlikely to result in adverse or negative 
comments. It, therefore: (1) Is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, would not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

Environmental Review 

This proposal will be subject to an 
environmental analysis in accordance 
with FAA Order 1050.1F, 
‘‘Environmental Impacts: Policies and 
Procedures’’ prior to any FAA final 
regulatory action. 

List of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference, 
Navigation (air). 

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me, the Federal 
Aviation Administration proposes to 
amend 14 CFR part 71 as follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

■ 1. The authority citation for 14 CFR 
Part 71 continues to read as follows: 

Authority: 49 U.S.C. 106(f), 106(g), 40103, 
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR, 
1959–1963 Comp., p. 389. 

§ 71.1 [Amended] 

■ 2. The incorporation by reference in 
14 CFR 71.1 of FAA Order 7400.11E, 
Airspace Designations and Reporting 
Points, dated July 21, 2020, and 
effective September 15, 2020, is 
amended as follows: 

Paragraph 6005 Class E Airspace Areas 
Extending Upward From 700 Feet or More 
Above the Surface of the Earth. 

* * * * * 

ANM MT E5 Dillon, MT [Amended] 

Dillon Airport, MT 
(Lat. 45°15′19″ N, long. 112°33′09″ W) 
That airspace extending upward from 700 

feet above the surface within a 5.2-mile 
radius of the airport, and within 3 miles each 
side of the 205° bearing from the airport, 
extending from the 5.2-mile radius to 9.9 
miles southwest of the airport, and that 
airspace within 8 miles west and 4 miles east 
of the 005° bearing from the airport, 
extending from the 5.2-mile radius to 16 
miles north of the airport; and that airspace 
extending upward from 1,200 feet above the 
surface within a 50-mile radius of Dillon 
Airport. 

Issued in Des Moines, Washington, on 
April 2, 2021. 
B.G. Chew, 
Acting Group Manager, Operations Support 
Group, Western Service Center. 
[FR Doc. 2021–07263 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2021–0209; Airspace 
Docket No. 21–ANM–10] 

RIN 2120–AA66 

Proposed Establishment of Class E 
Airspace; Great Falls, MT 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
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ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This action proposes to 
establish Class E domestic en route 
airspace extending upward from 1,200 
feet above the surface at Great Falls, MT. 
This airspace would facilitate vectoring 
of Instrument Flight Rules (IFR) aircraft 
and it would properly contain IFR 
aircraft operating on direct routes under 
the control of Salt Lake City Air Route 
Traffic Control Center (ARTCC). The 
FAA is proposing this action to enhance 
the safety and management of IFR 
operations within the National Airspace 
System (NAS). 
DATES: Comments must be received on 
or before May 24, 2021. 
ADDRESSES: Send comments on this 
proposal to the U.S. Department of 
Transportation, Docket Operations, 1200 
New Jersey Avenue SE, West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590; telephone: 1– 
800–647–5527, or (202) 366–9826. You 
must identify FAA Docket No. FAA– 
2021–0209; Airspace Docket No. 21– 
ANM–10, at the beginning of your 
comments. You may also submit 
comments through the internet at 
https://www.regulations.gov. 

FAA Order 7400.11E, Airspace 
Designations and Reporting Points, and 
subsequent amendments can be viewed 
online at https://www.faa.gov/air_
traffic/publications/. For further 
information, you can contact the 
Airspace Policy Group, Federal Aviation 
Administration, 800 Independence 
Avenue SW, Washington, DC 20591; 
telephone: (202) 267–8783. The Order is 
also available for inspection at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of FAA 
Order 7400.11E at NARA, email 
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 
FOR FURTHER INFORMATION CONTACT: 
Matthew Van Der Wal, Federal Aviation 
Administration, Western Service Center, 
Operations Support Group, 2200 S 
216th Street, Des Moines, WA 98198; 
telephone (206) 231–3695. 
SUPPLEMENTARY INFORMATION: 

Authority for This Rulemaking 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle I, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. This rulemaking is 
promulgated under the authority 

described in Subtitle VII, Part A, 
Subpart I, Section 40103. Under that 
section, the FAA is charged with 
prescribing regulations to assign the use 
of airspace necessary to ensure the 
safety of aircraft and the efficient use of 
airspace. This regulation is within the 
scope of that authority, as it would 
establish Class E airspace at Great Falls, 
MT, to support IFR operations within 
the NAS. 

Comments Invited 
Interested parties are invited to 

participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments, as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address listed above. 
Persons wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket No. FAA–2021–0209; Airspace 
Docket No. 21–ANM–10’’. The postcard 
will be date/time stamped and returned 
to the commenter. 

All communications received before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in light of the comments received. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 

Availability of NPRMs 
An electronic copy of this document 

may be downloaded through the 
internet at https://www.regulations.gov. 
Recently published rulemaking 
documents can also be accessed through 
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/ 
airspace_amendments/. 

You may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office (see the 
ADDRESSES section for the address and 
phone number) between 9:00 a.m. and 
5:00 p.m., Monday through Friday, 
except federal holidays. An informal 
docket may also be examined during 
normal business hours at the Northwest 

Mountain Regional Office of the Federal 
Aviation Administration, Air Traffic 
Organization, Western Service Center, 
Operations Support Group, 2200 S 
216th Street, Des Moines, WA 98198. 

Availability and Summary of 
Documents for Incorporation by 
Reference 

This document proposes to amend 
FAA Order 7400.11E, Airspace 
Designations and Reporting Points, 
dated July 21, 2020, and effective 
September 15, 2020. FAA Order 
7400.11E is publicly available as listed 
in the ADDRESSES section of this 
document. FAA Order 7400.11E lists 
Class A, B, C, D, and E airspace areas, 
air traffic service routes, and reporting 
points. 

The Proposal 
The FAA is proposing an amendment 

to 14 CFR part 71 by establishing Class 
E en route domestic airspace extending 
upward from 1,200 feet above the 
surface at Great Falls, MT. This action 
would provide controlled airspace to 
facilitate vectoring of IFR aircraft under 
the control of Salt Lake City ARTCC. 
The airspace would also ensure proper 
containment of IFR aircraft operating on 
direct routes where the current en route 
structure is insufficient. This action 
would enhance the safety and 
management of IFR operations within 
the NAS. 

Class E6 airspace designations are 
published in paragraph 6006 of FAA 
Order 7400.11E, dated July 21, 2020, 
and effective September 15, 2020, which 
is incorporated by reference in 14 CFR 
71.1. The Class E airspace designations 
listed in this document will be 
published subsequently in the Order. 

FAA Order 7400.11, Airspace 
Designations and Reporting Points, is 
published yearly and effective on 
September 15. 

Regulatory Notices and Analyses 
The FAA has determined that this 

regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current, is non-controversial, and 
unlikely to result in adverse or negative 
comments. It, therefore: (1) Is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
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is certified that this rule, when 
promulgated, would not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

Environmental Review 

This proposal will be subject to an 
environmental analysis in accordance 
with FAA Order 1050.1F, 
‘‘Environmental Impacts: Policies and 
Procedures’’ prior to any FAA final 
regulatory action. 

List of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference, 
Navigation (air). 

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me, the Federal 
Aviation Administration proposes to 
amend 14 CFR part 71 as follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

■ 1. The authority citation for 14 CFR 
Part 71 continues to read as follows: 

Authority: 49 U.S.C. 106(f), 106(g), 40103, 
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR, 
1959–1963 Comp., p. 389. 

§ 71.1 [Amended] 

■ 2. The incorporation by reference in 
14 CFR 71.1 of FAA Order 7400.11E, 
Airspace Designations and Reporting 
Points, dated July 21, 2020, and 
effective September 15, 2020, is 
amended as follows: 

Paragraph 6006 En Route Domestic 
Airspace Areas. 

* * * * * 

ANM MT E6 Great Falls, MT 

That airspace extending upward from 
1,200 feet above the surface within an area 
beginning at lat 46°23′22″ N, long 110°30′0.0″ 
W, to lat 46°01′40.93″ N, long 112°32′45.82″ 
W, to lat 47°40′32.29″ N, long 112°32′46.33″ 
W, to lat 47°41′18″ N, long 112°36′32″ W, to 
lat 48°03′50″ N, long 112°14′45″ W, to lat 
48°15′45″ N, long 111°33′50″ W, to lat 
48°12′20″ N, long 111°0.0′10″ W, to lat 
47°59′55″ N, long 110°30′0.0″ W, to lat 
47°10′40″ N, long 109°52′06″ W, then to the 
point of beginning. 

Issued in Des Moines, Washington, on 
April 2, 2021. 
B.G. Chew, 
Acting Group Manager, Operations Support 
Group, Western Service Center. 
[FR Doc. 2021–07211 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2021–0227; Airspace 
Docket No. 21–AGL–16] 

RIN 2120–AA66 

Proposed Amendment of Class E 
Airspace; Huron, SD 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This action proposes to 
amend the Class E airspace at Huron 
Regional Airport, Huron, SD. The FAA 
is proposing this action as the result of 
an airspace review caused by the 
decommissioning of the Huron VHF 
omnidirectional range (VOR) navigation 
aid as part of the VOR Minimum 
Operational Network (MON) Program. 
The geographic coordinates of the 
airport would also be updated to 
coincide with the FAA’s aeronautical 
database. 

DATES: Comments must be received on 
or before May 24, 2021. 
ADDRESSES: Send comments on this 
proposal to the U.S. Department of 
Transportation, Docket Operations, 
West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue SE, 
Washington, DC 20590; telephone (202) 
366–9826, or (800) 647–5527. You must 
identify FAA Docket No. FAA–2021– 
0227/Airspace Docket No. 21–AGL–16 
at the beginning of your comments. You 
may also submit comments through the 
internet at https://www.regulations.gov. 
You may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office between 
9:00 a.m. and 5:00 p.m., Monday 
through Friday, except federal holidays. 

FAA Order 7400.11E, Airspace 
Designations and Reporting Points, and 
subsequent amendments can be viewed 
online at https://www.faa.gov/air_
traffic/publications/. For further 
information, you can contact the 
Airspace Policy Group, Federal Aviation 
Administration, 800 Independence 
Avenue SW, Washington, DC 20591; 
telephone: (202) 267–8783. The Order is 
also available for inspection at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of FAA 
Order 7400.11E at NARA, email: 
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey Claypool, Federal Aviation 
Administration, Operations Support 
Group, Central Service Center, 10101 
Hillwood Parkway, Fort Worth, TX 
76177; telephone (817) 222–5711. 
SUPPLEMENTARY INFORMATION: 

Authority for This Rulemaking 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle I, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. This rulemaking is 
promulgated under the authority 
described in Subtitle VII, Part A, 
Subpart I, Section 40103. Under that 
section, the FAA is charged with 
prescribing regulations to assign the use 
of airspace necessary to ensure the 
safety of aircraft and the efficient use of 
airspace. This regulation is within the 
scope of that authority as it would 
amend the Class E surface airspace and 
the Class E airspace extending upward 
from 700 feet above the surface at Huron 
Regional Airport, Huron, SD, to support 
instrument flight rule operations at this 
airport. 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments, as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket No. FAA–2021–0227/Airspace 
Docket No. 21–AGL–16.’’ The postcard 
will be date/time stamped and returned 
to the commenter. 

All communications received before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in light of the comments received. A 
report summarizing each substantive 
public contact with FAA personnel 
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concerned with this rulemaking will be 
filed in the docket. 

Availability of NPRMs 

An electronic copy of this document 
may be downloaded through the 
internet at https://www.regulations.gov. 
Recently published rulemaking 
documents can also be accessed through 
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/ 
airspace_amendments/. 

You may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office (see the 
ADDRESSES section for the address and 
phone number) between 9:00 a.m. and 
5:00 p.m., Monday through Friday, 
except federal holidays. An informal 
docket may also be examined during 
normal business hours at the Federal 
Aviation Administration, Air Traffic 
Organization, Central Service Center, 
Operations Support Group, 10101 
Hillwood Parkway, Fort Worth, TX 
76177. 

Availability and Summary of 
Documents for Incorporation by 
Reference 

This document proposes to amend 
FAA Order 7400.11E, Airspace 
Designations and Reporting Points, 
dated July 21, 2020, and effective 
September 15, 2020. FAA Order 
7400.11E is publicly available as listed 
in the ADDRESSES section of this 
document. FAA Order 7400.11E lists 
Class A, B, C, D, and E airspace areas, 
air traffic service routes, and reporting 
points. 

The Proposal 

The FAA is proposing an amendment 
to 14 CFR 71 by: 

Amending the Class E surface 
airspace to within a 4.2-mile (decreased 
from a 4.5-mile) radius of Huron 
Regional Airport, Huron, SD; and 
updating the geographic coordinates of 
the airport to coincide with the FAA’s 
aeronautical database; 

And amending the Class E airspace 
extending upward from 700 feet above 
the surface at Huron Regional Airport by 
removing the Huron VORTAC, Beady 
NDB, and all extensions from the 
airspace legal description as they are no 
longer required; and updating the 
geographic coordinates of the airport to 
coincide with the FAA’s aeronautical 
database. 

This action is necessary due to an 
airspace review caused by the 
decommissioning of the Huron VOR, 
which provided navigation information 
for the instrument procedures this 

airport, as part of the VOR MON 
Program. 

Class E airspace designations are 
published in paragraph 6002 and 6005, 
respectively, of FAA Order 7400.11E, 
dated July 21, 2020, and effective 
September 15, 2020, which is 
incorporated by reference in 14 CFR 
71.1. The Class E airspace designation 
listed in this document will be 
published subsequently in the Order. 

FAA Order 7400.11, Airspace 
Designations and Reporting Points, is 
published yearly and effective on 
September 15. 

Regulatory Notices and Analyses 
The FAA has determined that this 

regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current, is non-controversial and 
unlikely to result in adverse or negative 
comments. It, therefore: (1) Is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, would not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

Environmental Review 
This proposal will be subject to an 

environmental analysis in accordance 
with FAA Order 1050.1F, 
‘‘Environmental Impacts: Policies and 
Procedures’’ prior to any FAA final 
regulatory action. 

List of Subjects in 14 CFR Part 71 
Airspace, Incorporation by reference, 

Navigation (air). 

The Proposed Amendment 
Accordingly, pursuant to the 

authority delegated to me, the Federal 
Aviation Administration proposes to 
amend 14 CFR 71 as follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

■ 1. The authority citation for 14 CFR 71 
continues to read as follows: 

Authority: 49 U.S.C. 106(f), 106(g); 40103, 
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR, 
1959–1963 Comp., p. 389. 

§ 71.1 [Amended] 
■ 2. The incorporation by reference in 
14 CFR 71.1 of FAA Order 7400.11E, 
Airspace Designations and Reporting 
Points, dated July 21, 2020, and 
effective September 15, 2020, is 
amended as follows: 

Paragraph 6002 Class E Airspace Areas 
Designated as a Surface Area. 

* * * * * 

AGL SD E2 Huron, SD [Amended] 

Huron Regional Airport, SD 
(Lat. 44°23′07″ N, long. 98°13′43″ W) 
Within a 4.2-mile radius of Huron Regional 

Airport. 

Paragraph 6005 Class E Airspace Areas 
Extending Upward From 700 Feet or More 
Above the Surface of the Earth. 

* * * * * 

AGL SD E5 Huron, SD [Amended] 

Huron Regional Airport, SD 
(Lat. 44°23′07″ N, long. 98°13′43″ W) 
That airspace extending upward from 700 

feet above the surface within a 6.7-mile 
radius of the Huron Regional Airport. 

Issued in Fort Worth, Texas, on April 5, 
2021. 
Martin A. Skinner, 
Acting Manager, Operations Support Group, 
ATO Central Service Center. 
[FR Doc. 2021–07216 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2021–0208; Airspace 
Docket No. 21–ANM–5] 

RIN 2120–AA66 

Proposed Modification of Class E 
Airspace; Missoula, MT 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This action proposes to 
modify the Class E airspace extending 
upward from 1,200 feet above the 
surface at Missoula International 
Airport, Missoula, MT. This action 
would ensure the safety and 
management of instrument flight rules 
(IFR) operations transitioning to/from 
the terminal and en route environments 
at the airport. 
DATES: Comments must be received on 
or before May 24, 2021. 
ADDRESSES: Send comments on this 
proposal to the U.S. Department of 
Transportation, Docket Operations, 1200 
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New Jersey Avenue SE, West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590; telephone: 1– 
800–647–5527, or (202) 366–9826. You 
must identify FAA Docket No. FAA– 
2021–0208; Airspace Docket No. 21– 
ANM–5, at the beginning of your 
comments. You may also submit 
comments through the internet at 
https://www.regulations.gov. 

FAA Order 7400.11E, Airspace 
Designations and Reporting Points, and 
subsequent amendments can be viewed 
online at https://www.faa.gov/air_
traffic/publications/. For further 
information, you can contact the 
Airspace Policy Group, Federal Aviation 
Administration, 800 Independence 
Avenue SW, Washington, DC 20591; 
telephone: (202) 267–8783. The Order is 
also available for inspection at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of FAA 
Order 7400.11E at NARA, email 
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 
FOR FURTHER INFORMATION CONTACT: 
Matthew Van Der Wal, Federal Aviation 
Administration, Western Service Center, 
Operations Support Group, 2200 S 
216th Street, Des Moines, WA 98198; 
telephone (206) 231–3695. 
SUPPLEMENTARY INFORMATION: 

Authority for This Rulemaking 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle I, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. This rulemaking is 
promulgated under the authority 
described in Subtitle VII, Part A, 
Subpart I, Section 40103. Under that 
section, the FAA is charged with 
prescribing regulations to assign the use 
of airspace necessary to ensure the 
safety of aircraft and the efficient use of 
airspace. This regulation is within the 
scope of that authority, as it would 
modify the Class E airspace at Missoula 
International Airport, Missoula, MT, to 
support IFR operations at the airport. 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments, as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 

are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address listed above. 
Persons wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket No. FAA–2021–0208; Airspace 
Docket No. 21–ANM–5’’. The postcard 
will be date/time stamped and returned 
to the commenter. 

All communications received before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in light of the comments received. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 

Availability of NPRMs 

An electronic copy of this document 
may be downloaded through the 
internet at https://www.regulations.gov. 
Recently published rulemaking 
documents can also be accessed through 
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/ 
airspace_amendments/. 

You may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office (see the 
ADDRESSES section for the address and 
phone number) between 9:00 a.m. and 
5:00 p.m., Monday through Friday, 
except federal holidays. An informal 
docket may also be examined during 
normal business hours at the Northwest 
Mountain Regional Office of the Federal 
Aviation Administration, Air Traffic 
Organization, Western Service Center, 
Operations Support Group, 2200 S 
216th Street, Des Moines, WA 98198. 

Availability and Summary of 
Documents for Incorporation by 
Reference 

This document proposes to amend 
FAA Order 7400.11E, Airspace 
Designations and Reporting Points, 
dated July 21, 2020, and effective 
September 15, 2020. FAA Order 
7400.11E is publicly available as listed 
in the ADDRESSES section of this 
document. FAA Order 7400.11E lists 
Class A, B, C, D, and E airspace areas, 
air traffic service routes, and reporting 
points. 

The Proposal 

The FAA is proposing an amendment 
to Title 14 CFR part 71 by modifying the 
Class E airspace, extending upward 
from 1,200 feet above the surface, at 
Missoula International Airport, 
Missoula, MT. This airspace is designed 
to contain IFR aircraft transitioning to/ 
from the terminal and en route 
environments. This action proposes to 
increase the airspace’s radius of the 
airport from 35 miles to 46 miles. The 
46-mile radius will properly contain IFR 
aircraft transitioning to/from the airport. 

Class E5 airspace designations are 
published in paragraph 6005 of FAA 
Order 7400.11E, dated July 21, 2020, 
and effective September 15, 2020, which 
is incorporated by reference in 14 CFR 
71.1. The Class E airspace designations 
listed in this document will be 
published subsequently in the Order. 

FAA Order 7400.11, Airspace 
Designations and Reporting Points, is 
published yearly and effective on 
September 15. 

Regulatory Notices and Analyses 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current, is non-controversial, and 
unlikely to result in adverse or negative 
comments. It, therefore: (1) Is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, would not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

Environmental Review 

This proposal will be subject to an 
environmental analysis in accordance 
with FAA Order 1050.1F, 
‘‘Environmental Impacts: Policies and 
Procedures’’ prior to any FAA final 
regulatory action. 

List of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference, 
Navigation (air). 

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me, the Federal 
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Aviation Administration proposes to 
amend 14 CFR part 71 as follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

■ 1. The authority citation for 14 CFR 
Part 71 continues to read as follows: 

Authority: 49 U.S.C. 106(f), 106(g), 40103, 
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR, 
1959–1963 Comp., p. 389. 

§ 71.1 [Amended] 
■ 2. The incorporation by reference in 
14 CFR 71.1 of FAA Order 7400.11E, 
Airspace Designations and Reporting 
Points, dated July 21, 2020, and 
effective September 15, 2020, is 
amended as follows: 

Paragraph 6005 Class E Airspace Areas 
Extending Upward From 700 Feet or More 
Above the Surface of the Earth. 

* * * * * 

ANM MT E5 Missoula, MT [Amended] 
Missoula International Airport, MT 

(Lat. 46°54′59″ N, long. 114°05′26″ W) 
That airspace extending upward from 700 

feet above the surface within 3.5 miles each 
side of the 311° bearing extending from the 
Class D 4.4-mile radius to 22.3 miles 
northwest of the airport, and 1.6 miles west 
and 4.3 miles east of the 179° bearing 
extending from the Class D 4.4-mile radius to 
15.2 miles south of the airport, and that 
airspace extending upward from 1,200 feet 
about the surface within a 46-mile radius of 
the Missoula International Airport. 

Issued in Des Moines, Washington, on 
April 2, 2021. 
B.G. Chew, 
Acting Group Manager, Operations Support 
Group, Western Service Center. 
[FR Doc. 2021–07262 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71 

[Docket No. FAA–2021–0225; Airspace 
Docket No. 20–AAL–13] 

RIN 2120–AA66 

Proposed Modification of Class E 
Airspace; Anaktuvuk Pass, AK 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This action proposes to 
modify the Class E airspace extending 
upward from 700 and 1,200 feet above 
the surface at Anaktuvuk Pass Airport, 

Anaktuvuk Pass, AK. This action also 
proposes to remove the Anaktuvuk Pass 
NDB from the Class E’s text header and 
airspace description. Lastly, this action 
proposes to update the airport’s 
geographic coordinates. This action 
would ensure the safety and 
management of instrument flight rules 
(IFR) operations at the airport. 
DATES: Comments must be received on 
or before May 24, 2021. 
ADDRESSES: Send comments on this 
proposal to the U.S. Department of 
Transportation, Docket Operations, 1200 
New Jersey Avenue SE, West Building 
Ground Floor, Room W12–140, 
Washington, DC 20590; telephone: 1– 
800–647–5527, or (202) 366–9826. You 
must identify FAA Docket No. FAA– 
2021–0225; Airspace Docket No. 20– 
AAL–13, at the beginning of your 
comments. You may also submit 
comments through the internet at 
https://www.regulations.gov. 

FAA Order 7400.11E, Airspace 
Designations and Reporting Points, and 
subsequent amendments can be viewed 
online at https://www.faa.gov/air_
traffic/publications/. For further 
information, you can contact the 
Airspace Policy Group, Federal Aviation 
Administration, 800 Independence 
Avenue SW, Washington, DC 20591; 
telephone: (202) 267–8783. The Order is 
also available for inspection at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of FAA 
Order 7400.11E at NARA, email 
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 
FOR FURTHER INFORMATION CONTACT: 
Matthew Van Der Wal, Federal Aviation 
Administration, Western Service Center, 
Operations Support Group, 2200 S 
216th Street, Des Moines, WA 98198; 
telephone (206) 231–3695. 
SUPPLEMENTARY INFORMATION: 

Authority for This Rulemaking 
The FAA’s authority to issue rules 

regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle I, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. This rulemaking is 
promulgated under the authority 
described in Subtitle VII, Part A, 
Subpart I, Section 40103. Under that 
section, the FAA is charged with 
prescribing regulations to assign the use 
of airspace necessary to ensure the 
safety of aircraft and the efficient use of 
airspace. This regulation is within the 
scope of that authority, as it would 

modify the Class E airspace at 
Anaktuvuk Pass Airport, Anaktuvuk 
Pass, AK, to support IFR operations at 
the airport. 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments, as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address listed above. 
Persons wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket No. FAA–2021–0225; Airspace 
Docket No. 20–AAL–13’’. The postcard 
will be date/time stamped and returned 
to the commenter. 

All communications received before 
the specified closing date for comments 
will be considered before taking action 
on the proposed rule. The proposal 
contained in this notice may be changed 
in light of the comments received. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 

Availability of NPRMs 

An electronic copy of this document 
may be downloaded through the 
internet at https://www.regulations.gov. 
Recently published rulemaking 
documents can also be accessed through 
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/ 
airspace_amendments/. 

You may review the public docket 
containing the proposal, any comments 
received, and any final disposition in 
person in the Dockets Office (see the 
ADDRESSES section for the address and 
phone number) between 9:00 a.m. and 
5:00 p.m., Monday through Friday, 
except federal holidays. An informal 
docket may also be examined during 
normal business hours at the Northwest 
Mountain Regional Office of the Federal 
Aviation Administration, Air Traffic 
Organization, Western Service Center, 
Operations Support Group, 2200 S 
216th Street, Des Moines, WA 98198. 
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Availability and Summary of 
Documents for Incorporation by 
Reference 

This document proposes to amend 
FAA Order 7400.11E, Airspace 
Designations and Reporting Points, 
dated July 21, 2020, and effective 
September 15, 2020. FAA Order 
7400.11E is publicly available as listed 
in the ADDRESSES section of this 
document. FAA Order 7400.11E lists 
Class A, B, C, D, and E airspace areas, 
air traffic service routes, and reporting 
points. 

The Proposal 

The FAA is proposing an amendment 
to 14 CFR part 71 by modifying the 
Class E airspace, extending upward 
from 700 feet above the surface, at 
Anaktuvuk Pass Airport, Anaktuvuk 
Pass, AK. This airspace is designed to 
contain IFR departures to 1,200 feet 
above the surface and IFR arrivals 
descending below 1,500 feet above the 
surface. To properly contain IFR aircraft 
arriving and departing from the airport, 
this action proposes to reduce the 
airspace’s circular radius of the airport 
from 6.4 miles to 4 miles. Also, three 
areas should be added to the 4-mile 
radius to ensure proper containment of 
IFR aircraft. Two areas should be added 
northeast of the airport and one area 
should be added southwest of the 
airport. 

This action also proposes to add an 
area of Class E airspace extending 
upward from 1,200 feet above the 
surface. This airspace is designed to 
contain IFR aircraft transitioning to/ 
from the terminal and en route 
environments. This airspace area would 
be a 54-mile radius of the airport. 

Further, this action proposes to 
remove the Anaktuvuk Pass NDB from 
the Class E’s text header and airspace 
description. The navigational aid 
(NAVAID) is not needed to define the 
airspace and removal of the NAVAID 
simplifies the airspace’s description. 

Lastly, the action proposes to update 
the airport’s geographical coordinates to 
match the FAA’s database. The 
coordinates should be updated to (lat. 
68°08′01″ N, long. 151°44′36″ W). 

Class E5 airspace designations are 
published in paragraph 6005 of FAA 
Order 7400.11E, dated July 21, 2020, 
and effective September 15, 2020, which 
is incorporated by reference in 14 CFR 
71.1. The Class E airspace designations 
listed in this document will be 
published subsequently in the Order. 

FAA Order 7400.11, Airspace 
Designations and Reporting Points, is 
published yearly and effective on 
September 15. 

Regulatory Notices and Analyses 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current, is non-controversial, and 
unlikely to result in adverse or negative 
comments. It, therefore: (1) Is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, would not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

Environmental Review 

This proposal will be subject to an 
environmental analysis in accordance 
with FAA Order 1050.1F, 
‘‘Environmental Impacts: Policies and 
Procedures’’ prior to any FAA final 
regulatory action. 

List of Subjects in 14 CFR Part 71 

Airspace, Incorporation by reference, 
Navigation (air). 

The Proposed Amendment 

Accordingly, pursuant to the 
authority delegated to me, the Federal 
Aviation Administration proposes to 
amend 14 CFR part 71 as follows: 

PART 71—DESIGNATION OF CLASS A, 
B, C, D, AND E AIRSPACE AREAS; AIR 
TRAFFIC SERVICE ROUTES; AND 
REPORTING POINTS 

■ 1. The authority citation for 14 CFR 
Part 71 continues to read as follows: 

Authority: 49 U.S.C. 106(f), 106(g), 40103, 
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR, 
1959–1963 Comp., p. 389. 

§ 71.1 [Amended] 

■ 2. The incorporation by reference in 
14 CFR 71.1 of FAA Order 7400.11E, 
Airspace Designations and Reporting 
Points, dated July 21, 2020, and 
effective September 15, 2020, is 
amended as follows: 

Paragraph 6005 Class E Airspace Areas 
Extending Upward From 700 Feet or More 
Above the Surface of the Earth. 

* * * * * 

AAL AK E5 Anaktuvuk Pass, AK 
[Amended] 

Anaktuvuk Pass Airport, AK 
(Lat. 68°08′01″ N, long. 151°44′36″ W) 
That airspace extending upward from 700 

feet above the surface within a 4-mile radius 
of the airport, and within 1.0 mile west and 
1.2 miles east of the 022° bearing from the 
airport, extending from the 4-mile radius to 
23.7 miles north of the airport, and within 
2.4 miles west and 1.8 miles east of the 038° 
bearing from the airport, extending from the 
4-mile radius to 13 miles northeast of the 
airport, and within 1 mile each side of the 
233° bearing from the airport, extending from 
the 4-mile radius to 4.5 miles southwest of 
the airport; and that airspace extending 
upward from 1,200 feet above the surface 
within a 54-mile radius of the airport. 

Issued in Des Moines, Washington, on 
April 2, 2021. 
B.G. Chew, 
Acting Group Manager, Operations Support 
Group, Western Service Center. 
[FR Doc. 2021–07209 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 

CONSUMER PRODUCT SAFETY 
COMMISSION 

16 CFR Part 1640 

[Docket No. CPSC–2021–0007] 

Standard for the Flammability of 
Upholstered Furniture 

AGENCY: U.S. Consumer Product Safety 
Commission. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Consumer Product Safety 
Commission (Commission or CPSC) is 
proposing to codify in the Code of 
Federal Regulations the statutory 
requirements for the flammability of 
upholstered furniture under the COVID– 
19 Regulatory Relief and Work From 
Home Safety Act. This Act mandates 
that CPSC promulgate California 
Technical Bulletin 117–2013 as a 
flammability standard for upholstered 
furniture under section 4 of the 
Flammable Fabrics Act. In the ‘‘Rules 
and Regulations’’ section in this issue of 
the Federal Register, the Commission is 
issuing this determination as a direct 
final rule. If we receive no significant 
adverse comment in response to the 
direct final rule, we will not take further 
action on this proposed rule. 
DATES: Submit comments by May 10, 
2021. 

ADDRESSES: You can submit comments, 
identified by Docket No. CPSC–2021– 
0007, by any of the following methods: 

Electronic Submissions: Submit 
electronic comments to the Federal 
eRulemaking Portal at: https:// 
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www.regulations.gov. Follow the 
instructions for submitting comments. 
CPSC does not accept comments 
submitted by electronic mail (email), 
except through https://
www.regulations.gov. CPSC encourages 
you to submit electronic comments by 
using the Federal eRulemaking Portal, 
as described above. 

Mail/Hand Delivery/Courier Written 
Submissions: Submit comments by 
mail/hand delivery/courier to: Division 
of the Secretariat, Consumer Product 
Safety Commission, Room 820, 4330 
East West Highway, Bethesda, MD 
20814; telephone: (301) 504–7479. 
Alternatively, as a temporary option 
during the COVID–19 pandemic, you 
may email such submissions to: cpsc- 
os@cpsc.gov. 

Instructions: All submissions must 
include the agency name and docket 
number for this notice. CPSC may post 
all comments without change, including 
any personal identifiers, contact 
information, or other personal 
information provided, to: https://
www.regulations.gov. Do not submit 
electronically: Confidential business 
information, trade secret information, or 
other sensitive or protected information 
that you do not want to be available to 
the public. If you wish to submit such 
information, please submit it according 
to the instructions for mail/hand 
delivery/courier written submissions. 

Docket: For access to the docket to 
read background documents or 
comments received, go to: https:// 
www.regulations.gov, and insert the 
docket number, CPSC–2021–0007, into 
the ‘‘Search’’ box, and follow the 
prompts. 
FOR FURTHER INFORMATION CONTACT: 
Andrew Lock, Project Manager, 
Directorate for Laboratory Sciences, 
National Product Testing and 
Evaluation Center, 5 Research Place, 
Rockville, MD 20850, phone: (301) 987– 
2099; email: alock@cpsc.gov. 
SUPPLEMENTARY INFORMATION: Along 
with this proposed rule, CPSC is 
publishing a direct final rule in the 
‘‘Rules and Regulations’’ section of this 
issue of the Federal Register. The CPSC 
is using the direct final rule procedure 
to codify in the Code of Federal 
Regulations (CFR), the statutory 
provision of the COVID–19 Regulatory 
Relief and Work From Home Safety Act 
(COVID–19 Act). Section 2101(c) of the 
COVID–19 Act mandates that, 180 days 
after the date of enactment of the 
COVID–19 Act, the standard for 
upholstered furniture set forth by the 
Bureau of Electronic and Appliance 
Repair, Home Furnishings and Thermal 
Insulation of the Department of 

Consumer Affairs of the State of 
California in Technical Bulletin (TB) 
117–2013 (TB 117–2013), entitled, 
‘‘Requirements, Test Procedure and 
Apparatus for Testing the Smolder 
Resistance of Materials Used in 
Upholstered Furniture,’’ published June 
2013, ‘‘shall be considered to be a 
flammability standard promulgated by 
the Consumer Product Safety 
Commission under section 4 of the 
Flammable Fabrics Act (15 U.S.C. 
1193).’’ Under the direct final rule, the 
standard is effective June 25, 2021; 
however, compliance with the labeling 
requirement shall be required by June 
25, 2022. 

CPSC believes that this action is not 
controversial, and CPSC does not expect 
significant adverse comment because we 
are codifying statutorily mandated 
requirements. CPSC has explained the 
reasons for codifying the statutory 
language in the direct final rule. Unless 
CPSC receives significant adverse 
comment regarding the determination 
during the comment period, the direct 
final rule in this issue of the Federal 
Register will become effective on June 
25, 2021, and CPSC will not take further 
action on this proposal. If CPSC receives 
a significant adverse comment, CPSC 
will publish a notice in the Federal 
Register withdrawing the direct final 
rule, and the rule will not take effect. 
CPSC will then respond to public 
comments in a later final rule, based on 
this proposed rule. CPSC does not 
intend to institute a second comment 
period on this action. Parties interested 
in commenting must do so at this time. 
For additional information, please see 
the direct final rule published in the 
‘‘Rules and Regulations’’ section of this 
issue of the Federal Register. 

List of Subjects in 16 CFR Part 1640 
Consumer protection, Flammable 

materials, Incorporation by reference, 
Labeling, Upholstered furniture 
materials, Textiles. 
■ For the reasons stated in the preamble, 
the Commission proposes to amend title 
16 of the Code of Federal Regulations by 
adding part 1640 to subchapter D to 
read as follows: 

PART 1640—STANDARD FOR THE 
FLAMMABILITY OF UPHOLSTERED 
FURNITURE 

Sec. 
1640.1 Purpose and scope. 
1640.2 Effective date and compliance date. 
1640.3 Definitions. 
1640.4 Certification and labeling. 
1640.5 Requirements. 
1640.6 Incorporation by reference. 

Authority: Sec. 2101, Pub. L. 116–260, 15 
U.S.C. 1193. 

§ 1640.1 Purpose and scope. 
(a) Purpose. This part establishes the 

standard for the flammability of 
upholstered furniture, as set forth by the 
Bureau of Electronic and Appliance 
Repair, Home Furnishings and Thermal 
Insulation of the Department of 
Consumer Affairs of the State of 
California in Technical Bulletin 117- 
2013, entitled ‘‘Requirements, Test 
Procedure and Apparatus for Testing the 
Smolder Resistance of Materials Used in 
Upholstered Furniture,’’ published June 
2013 (for availability, see § 1640.6). 

(b) Scope. All upholstered furniture as 
defined in § 1640.3 manufactured, 
imported, or reupholstered on or after 
the effective date of this standard is 
subject to the requirements of this part. 

§ 1640.2 Effective date and compliance 
date. 

(a) Effective date. This part (the 
standard) is effective June 25, 2021 and 
shall apply to all upholstered furniture, 
as defined in § 1640.3, manufactured, 
imported, or reupholstered on or after 
that date. 

(b) Compliance date. Compliance 
with the labeling requirement in 
§ 1640.4 shall be required by June 25, 
2022, and shall apply to all upholstered 
furniture, as defined in § 1640.3, 
manufactured, imported, or 
reupholstered on or after that date. 

§ 1640.3 Definitions. 
(a) Bedding product means 
(1) An item that is used for sleeping 

or sleep-related purposes; or 
(2) Any component or accessory with 

respect to an item described in this 
paragraph (a), without regard to whether 
the component or accessory, as 
applicable, is used— 

(i) Alone; or 
(ii) Along with, or contained within, 

that item; 
(b) California standard means the 

standard set forth by the Bureau of 
Electronic and Appliance Repair, Home 
Furnishings and Thermal Insulation of 
the Department of Consumer Affairs of 
the State of California in Technical 
Bulletin 117- 2013, entitled 
‘‘Requirements, Test Procedure and 
Apparatus for Testing the Smolder 
Resistance of Materials Used in 
Upholstered Furniture’’, published June 
2013 (see § 1640.6). 

(c) Foundation has the meaning given 
that term in § 1633.2 of this chapter. 

(d) Mattress has the meaning given 
that term in § 1633.2 of this chapter. 

(e) Upholstered furniture. (1) Means 
an article of seating furniture that— 

(i) Is intended for indoor use; 
(ii) Is movable or stationary; 
(iii) Is constructed with an 

upholstered seat, back, or arm; 
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(iv) Is: 
(A) Made or sold with a cushion or 

pillow, without regard to whether that 
cushion or pillow, as applicable, is 
attached or detached with respect to the 
article of furniture, or 

(B) Stuffed or filled, or able to be 
stuffed or filled, in whole or in part, 
with any material, including a substance 
or material that is hidden or concealed 
by fabric or another covering, including 
a cushion or pillow belonging to, or 
forming a part of, the article of furniture; 
and 

(v) Together with the structural units 
of the article of furniture, any filling 
material, and the container and covering 
with respect to those structural units 
and that filling material, can be used as 
a support for the body of an individual, 
or the limbs and feet of an individual, 
when the individual sits in an upright 
or reclining position; 

(2) Includes an article of furniture that 
is intended for use by a child; and 

(3) Does not include— 
(i) A mattress; 
(ii) A foundation; 
(iii) Any bedding product; or 
(iv) Furniture that is used exclusively 

for the purpose of physical fitness and 
exercise. 

§ 1640.4 Certification and labeling. 
(a) Testing and certification. A fabric, 

related material, or product to which the 
California standard applies shall not be 
subject to section 14(a) of the Consumer 
Product Safety Act (15 U.S.C. 2063(a)) 
with respect to that standard. 

(b) Certification label. Each 
manufacturer of a product that is subject 
to the California standard shall include 
the statement ‘‘Complies with U.S. 
CPSC requirements for upholstered 
furniture flammability’’ on a permanent 
label located on the product, which 
shall be considered to be a certification 
that the product complies with that 
standard. 

§ 1640.5 Requirements. 
(a) In general. All upholstered 

furniture must comply with the 
requirements in the California standard, 

Technical Bulletin (TB) 117–2013, 
‘‘Requirements, Test Procedure and 
Apparatus for Testing the Smolder 
Resistance of Materials Used in 
Upholstered Furniture,’’ June 2013 
(incorporated by reference § 1640.6). 

(b) Preemption. Notwithstanding 
section 16 of the Flammable Fabrics Act 
(15 U.S.C. 1203) and section 231 of the 
Consumer Product Safety Improvement 
Act of 2008 (15 U.S.C. 2051 note), and 
except as provided in sections 1374, 
1374.2, and 1374.3 of 4 California Code 
of Regulations (CCR) (except for 
subsections (b) and (c) of section 1374 
of that title) (incorporated by reference 
§ 1640.6) or the California standard, no 
State or any political subdivision of a 
State may establish or continue in effect 
any provision of a flammability law, 
regulation, code, standard, or 
requirement that is designed to protect 
against the risk of occurrence of fire, or 
to slow or prevent the spread of fire, 
with respect to upholstered furniture. 

(c) Preservation of certain state law. 
Nothing in Public Law 116–260 or the 
Flammable Fabrics Act (15 U.S.C. 1191 
et seq.) and section 231 of the Consumer 
Product Safety Improvement Act of 
2008 (15 U.S.C. 2051 note), may be 
construed to preempt or otherwise 
affect: 

(1) Any State or local law, regulation, 
code, standard, or requirement that— 

(i) Concerns health risks associated 
with upholstered furniture; and 

(ii) Is not designed to protect against 
the risk of occurrence of fire, or to slow 
or prevent the spread of fire, with 
respect to upholstered furniture; 

(2) Sections 1374, 1374.2, and 1374.3 
of 4 CCR (except for subsections (b) and 
(c) of section 1374 of that title), as in 
effect on the date of enactment of Public 
Law 116–260; or 

(3) The California standard. 

§ 1640.6 Incorporation by reference. 
Certain material is incorporated by 

reference into this part with the 
approval of the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. All approved 
material is available for inspection at 

U.S. Consumer Product Safety 
Commission (CPSC), Room 820, 4330 
East West Highway, Bethesda, MD 
20814, and is available from the other 
sources listed in this section. To 
schedule an appointment, contact 
CPSC’s Division of the Secretariat: 
Telephone (301) 504–7479 or email: 
cpsc-os@cpsc.gov. The material is also 
available for inspection at the National 
Archives and Records Administration 
(NARA). For information on the 
availability of this material at NARA, 
email fedreg.legal@nara.gov, or go to: 
www.archives.gov/federal-register/cfr/ 
ibr-locations.html. 

(a) State of California, Department of 
Consumer Affairs, 4244 South Market 
Court, Suite D, Sacramento, CA 95834; 
email DCA@dca.ca.gov; phone (800) 
952–5210; or visit https://
bhgs.dca.ca.gov/about_us/tb117_
2013.pdf. 

(1) California standard. Technical 
Bulletin (TB) 117–2013, ‘‘Requirements, 
Test Procedure and Apparatus for 
Testing the Smolder Resistance of 
Materials Used in Upholstered 
Furniture,’’ June 2013; IBR approved for 
§ 1640.5. 

(2) [Reserved] 
(b) State of California, Office of 

Administrative Law (OAL), 300 Capitol 
Mall, Suite 1250, Sacramento, CA 
95814–4339, phone 916–323–6815, 
email staff@oal.ca.gov; or visit https://
oal.ca.gov/publications/ccr/; or 
purchase a hard-copy version (full code 
or individual titles) from Barclay, 
publisher of the Official CCR, at 1–800– 
888–3600. 

(1) California Code of Regulations 
(CCR), Title 4, Sections 1374, 1374.2, 
and 1374.3, in effect as of February 26, 
2021 Register 2021, No. 9; IBR approved 
for § 1640.5. 

(2) [Reserved] 

Alberta E. Mills, 
Secretary, Consumer Product Safety 
Commission. 
[FR Doc. 2021–06976 Filed 4–8–21; 8:45 am] 

BILLING CODE 6355–01–P 
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COMMISSION ON CIVIL RIGHTS 

Notice of Public Meetings of the 
Alabama Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act that 
the Alabama Advisory Committee 
(Committee) will hold a briefing via web 
conference on Tuesday April 20, 2021 at 
12:00 p.m. Central Time for the purpose 
of gathering testimony on the Civil 
Rights Implications of COVID–19 on the 
Administration of Justice. 
DATES: The meeting will be held on: 

• Tuesday, April 20, 2021, at 12:00 
p.m. Central Time, https://
civilrights.webex.com/civilrights/ 
j.php?MTID=mf8861d4e9afee
841e0547a1f0a423bab. Join by phone: 
800–360–9509 USA Toll Free. Access 
Code: 1992184460. 
FOR FURTHER INFORMATION CONTACT: 
David Barreras, Designated Federal 
Officer, at dbarreras@usccr.gov or (202) 
499–4066. 
SUPPLEMENTARY INFORMATION: Members 
of the public may listen to this 
discussion through the above call-in 
number. An open comment period will 
be provided to allow members of the 
public to make a statement as time 
allows. Callers can expect to incur 
regular charges for calls they initiate 
over wireless lines, according to their 
wireless plan. The Commission will not 
refund any incurred charges. An 
individual who is deaf, deafblind, and 
hard of hearing may also follow the 
proceedings by first calling the Federal 
Relay Service at 1–800–877–8339 and 
providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are entitled to 
submit written comments; the 
comments must be received in the 
regional office within 30 days following 
the meeting. Written comments may be 
emailed to David Barreras at dbarreras@
usccr.gov. 

Records generated from this meeting 
may be inspected and reproduced at the 
Regional Programs Unit Office, as they 
become available, both before and after 
the meeting. Records of the meeting will 
be available via https://
www.facadatabase.gov/FACA/ 
FACAPublicViewCommitteeDetails?
id=a10t0000001gzm3AAA under the 
Commission on Civil Rights, Alabama 
Advisory Committee link. Persons 
interested in the work of this Committee 
are directed to the Commission’s 
website, http://www.usccr.gov, or may 
contact the Regional Programs Unit at 
the above email address. 

Agenda 
I. Welcome & Roll Call 
II. Chair’s Comments 
III. Panelists Discussion 
IV. Public Comment 
V. Adjournment 

Dated: April 6, 2021. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2021–07346 Filed 4–8–21; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the Oregon 
Advisory Committee; Cancellation 

AGENCY: Commission on Civil Rights. 
ACTION: Notice; cancellation of meeting. 

SUMMARY: The Commission on Civil 
Rights published a notice in the Federal 
Register concerning a meeting of the 
Oregon Advisory Committee. The 
meeting scheduled for Friday, April 16, 
2021 at 1:00 p.m. (PT) is cancelled. The 
notice is in the Federal Register of 
Monday, April 5, 2021, in FR Doc. 
2021–06894, on page 17589. 
FOR FURTHER INFORMATION CONTACT: Ana 
Victoria Fortes, (202) 681–0657, 
afortes@usccr.gov. 

Dated: April 5, 2021. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2021–07283 Filed 4–8–21; 8:45 am] 

BILLING CODE P 

COMMISSION ON CIVIL RIGHTS 

Notice of Public Meeting of the Oregon 
Advisory Committee 

AGENCY: U.S. Commission on Civil 
Rights. 
ACTION: Announcement of meeting. 

SUMMARY: Notice is hereby given, 
pursuant to the provisions of the rules 
and regulations of the U.S. Commission 
on Civil Rights (Commission) and the 
Federal Advisory Committee Act 
(FACA) that the Oregon Advisory 
Committee (Committee) will hold a 
meeting via web conference on Friday, 
April 23, 2021, at 12:00 p.m. Pacific 
Time. The purpose of the meeting is to 
review report findings and 
recommendations. 

DATES: The meeting will be held on 
Friday, April 23, 2021 at 12:00 p.m. PT. 

Webex Information: Register online 
https://civilrights.webex.com/meet/ 
afortes. 

Audio: (800) 360–9505. 
FOR FURTHER INFORMATION CONTACT: Ana 
Victoria Fortes, Designated Federal 
Officer (DFO) at afortes@usccr.gov or by 
phone at (202) 681–0857. 
SUPPLEMENTARY INFORMATION: Any 
interested member of the public may 
call this number and listen to the 
meeting. Callers can expect to incur 
charges for calls they initiate over 
wireless lines, and the Commission will 
not refund any incurred charges. Callers 
will incur no charge for calls they 
initiate over land-line connections to 
the toll-free telephone number. Persons 
with hearing impairments may also 
follow the proceedings by first calling 
the Federal Relay Service at 1–800–877– 
8339 and providing the Service with the 
conference call number and conference 
ID number. 

Members of the public are entitled to 
make comments during the open period 
at the end of the meeting. Members of 
the public may also submit written 
comments; the comments must be 
received in the Regional Programs Unit 
Office within 30 days following the 
meeting. Written comments may be 
mailed to Ana Victoria Fortes at 
afortes@usccr.gov in the Regional 
Programs Unit Office/Advisory 
Committee Management Unit. Persons 
who desire additional information may 
contact the Regional Programs Unit 
Office (202) 681–0587. 
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1 See Prestressed Concrete Steel Wire Strand from 
Indonesia: Preliminary Affirmative Determination 
of Sales at Less Than Fair Value, Preliminary 
Affirmative Determination of Critical 
Circumstances, in Part, Postponement of Final 
Determination, and Extension of Provisional 
Measures, 85 FR 73676 (November 19, 2020) 
(Preliminary Determination), and accompanying 
Preliminary Decision Memorandum. 

2 See Memorandum, ‘‘Issues and Decision 
Memorandum for the Final Affirmative 
Determination in the Less-Than-Fair-Value 
Investigation of Prestressed Concrete Steel Wire 
Strand,’’ dated concurrently with, and hereby 
adopted by, this notice (Issues and Decision 
Memorandum). 

3 See Commerce’s Letter, Untitled, dated 
December 9, 2020; see also Kingdom Indah’s Letter, 
‘‘Prestressed Concrete Steel Wire Strand from 
Indonesia—Response for Antidumping Duty 
Investigation Questionnaire In Lieu of On Site 
Verification of PT. Kingdom Indah (‘PTKI’),’’ dated 
December 17, 2020. 

Records and documents discussed 
during the meeting will be available for 
public viewing prior to and after the 
meetings at https://
www.facadatabase.gov/FACA/apex/ 
FACAPublicCommittee?id
=a10t0000001gzlwAAA. Please click on 
the ‘‘Committee Meetings’’ tab. Records 
generated from these meetings may also 
be inspected and reproduced at the 
Regional Programs Unit, as they become 
available, both before and after the 
meetings. Persons interested in the work 
of this Committee are directed to the 
Commission’s website, https://
www.usccr.gov, or may contact the 
Regional Programs Unit at the above 
email or street address. 

Agenda 

I. Welcome 
II. Review Findings and 

Recommendations 
III. Public Comment 
IV. Review Next Steps 
V. Adjournment 

Dated: April 5, 2021. 
David Mussatt, 
Supervisory Chief, Regional Programs Unit. 
[FR Doc. 2021–07282 Filed 4–8–21; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–560–837] 

Prestressed Concrete Steel Wire 
Strand From Indonesia: Final 
Affirmative Determination of Sales at 
Less Than Fair Value, and Final 
Affirmative Determination of Critical 
Circumstances, In Part 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that prestressed 
concrete steel wire strand (PC strand) 
from Indonesia is being, or is likely to 
be, sold in the United States at less than 
fair value (LTFV). The final weighted- 
average dumping margins are listed 
below in the section entitled ‘‘Final 
Determination.’’ 

DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Abdul Alnoor or Drew Jackson, AD/CVD 
Operations, Office IV, Enforcement and 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW, Washington, DC 20230; telephone: 
(202) 482–4554 or (202) 482–4406, 
respectively. 

SUPPLEMENTARY INFORMATION: 

Background 
On November 19, 2020, Commerce 

published the Preliminary 
Determination in the Federal Register 
and invited interested parties to 
comment on our findings.1 The 
petitioners in this investigation are 
Insteel Wire Products, Sumiden Wire 
Products Corporation, and Wire Mesh 
Corp. The mandatory respondents 
subject to this investigation are PT. 
Bumi Steel Indonesia (PT Bumi) and 
P.T. Kingdom Indah (Kingdom Indah). 
A summary of the events that occurred 
since Commerce published the 
Preliminary Determination, as well as a 
full discussion of the issues raised by 
parties for this final determination, may 
be found in the Issues and Decision 
Memorandum.2 

The Issues and Decision 
Memorandum is a public document and 
is available electronically via 
Enforcement and Compliance’s 
Antidumping and Countervailing Duty 
Centralized Electronic Service System 
(ACCESS). ACCESS is available to 
registered users at https://
access.trade.gov. In addition, a complete 
version of the Issues and Decision 
Memorandum can be accessed directly 
at http://enforcement.trade.gov/frn/ 
index.html. 

Period of Investigation 
The period of investigation (POI) is 

April 1, 2019, through March 31, 2020. 

Scope of the Investigation 
The product covered by this 

investigation is PC strand from 
Indonesia. For a complete description of 
the scope of this investigation, see 
Appendix I. 

Analysis of Comments Received 
All issues raised in the case briefs and 

rebuttal briefs submitted by interested 
parties in this proceeding are discussed 
in the Issues and Decision 
Memorandum. A list of the issues raised 
by parties and responded to by 
Commerce in the Issues and Decision 

Memorandum is in Appendix II to this 
notice. 

Verification 

Commerce was unable to conduct an 
on-site verification of the information 
relied upon in making its final 
determination in this investigation as 
provided for in section 782(i) of the 
Tariff Act of 1930, as amended (the Act). 
Accordingly, we took additional steps in 
lieu of an on-site verification and 
requested additional documentation and 
information.3 

Changes Since the Preliminary 
Determination 

We calculated Kingdom Indah’s 
dumping margin using the cost of 
production, home-market, and U.S. 
sales databases that it submitted on 
November 6, 2020. We relied on the 
costs submitted by Kingdom Indah 
except that, consistent with our 
Preliminary Determination, we 
continued to reallocate Kingdom 
Indah’s reported direct material and 
conversion costs to mitigate cost 
differences not associated with the 
physical characteristics of products. For 
further information, see the Issues and 
Decision Memorandum. 

Use of Facts Available and Adverse 
Facts Available 

We have continued to base PT Bumi’s 
dumping margin on total adverse facts 
available, pursuant to sections 776(a) 
and 776(b) of the Act. For further 
information, see the Issues and Decision 
Memorandum. 

All-Others Rate 

Section 735(c)(5)(A) of the Act 
provides that the estimated weighted- 
average dumping margin for all other 
producers and exporters not 
individually investigated shall be equal 
to the weighted average of the estimated 
weighted-average dumping margins 
established for individually investigated 
exporters and producers, excluding any 
dumping margins that are zero, de 
minimis, or any dumping margins 
determined entirely under section 776 
of the Act. Commerce assigned PT Bumi 
a dumping margin that is entirely based 
on section 776 of the Act. Therefore, the 
only dumping margin that is not zero, 
de minimis or based entirely on the facts 
otherwise available is the dumping 
margin that Commerce calculated for 
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4 Also referred to as PT. Bumi Nindyyacipta in 
this proceeding. 

Kingdom Indah. Consequently, we 
assigned the dumping margin calculated 
for Kingdom Indah to all producers and 
exporters that were not individually 
examined. 

Final Affirmative Determination of 
Critical Circumstances, in Part 

Commerce determines that, in 
accordance with section 735(a)(3) of the 
Act, critical circumstances exist with 
respect to PT Bumi but do not exist with 
respect to Kingdom Indah or companies 
subject to the ‘‘all-others’’ rate. For 
further discussion of Commerce’s 
critical circumstances determination, 
see the Issues and Decision 
Memorandum. 

Final Determination 

The final estimated weighted-average 
dumping margins are as follows: 

Exporter/producer 

Estimated 
weighted- 
average 
dumping 
margin 

(percent) 

P.T. Kingdom Indah .................... 5.76 
PT. Bumi Steel Indonesia 4 ........ ** 72.28 
All Others .................................... 5.76 

** (Based on total AFA). 

Disclosure 

We intend to disclose to parties to the 
proceeding the calculations performed 
for this final determination within five 
days of any public announcement or, if 
there is no public announcement, 
within five days of the date of the 
publication of this notice in accordance 
with 19 CFR 351.224(b). 

Continuation of Suspension of 
Liquidation 

In accordance with section 
735(c)(1)(B) of the Act, Commerce will 
instruct U.S. Customs and Border 
Protection (CBP) to continue to suspend 
liquidation of all appropriate entries of 
subject merchandise, as described in 
Appendix I to this notice, from 
Kingdom Indah and all other producers 
and exporters not individually 
examined, that were entered, or 
withdrawn from warehouse, for 
consumption on or after November 19, 
2020, the date of publication of the 
Preliminary Determination in the 
Federal Register. 

Section 735(c)(4) of the Act provides 
that if there is an affirmative 
determination of critical circumstances, 
any suspension of liquidation shall 
apply to unliquidated entries of subject 

merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after the later of: (a) The date which is 
90 days before the date on which the 
suspension of liquidation was first 
ordered; or (b) the date on which notice 
of initiation of the investigation was 
published. As noted above, Commerce 
finds that critical circumstances exist 
for imports of subject merchandise from 
PT. Bumi. Accordingly, in accordance 
with section 735(c)(4) of the Act, 
suspension of liquidation shall continue 
to apply to unliquidated entries of 
subject merchandise from PT Bumi that 
were entered, or withdrawn from 
warehouse, for consumption on or after 
the date which is 90 days before the 
date of publication of the Preliminary 
Determination in the Federal Register. 

Pursuant to section 735(c)(1)(B)(ii) of 
the Act and 19 CFR 351.210(d), upon 
publication of this notice, Commerce 
will instruct CBP to require a cash 
deposit for entries of subject 
merchandise equal to an estimated 
weighted average dumping margin or 
the estimated all-others rate, as follows: 
(1) The cash deposit rate for the 
respondents listed in the table above 
will be equal to the respondent-specific 
estimated weighted-average dumping 
margin determined in this final 
determination; (2) if the exporter is not 
a respondent identified in the table 
above but the producer is, then the cash 
deposit rate will be equal to the 
estimated weighted-average dumping 
margin established for that producer of 
the subject merchandise; and (3) the 
cash deposit rate for all other producers 
and exporters will be equal to the all- 
others estimated weighted-average 
dumping margin. 

These suspension of liquidation 
instructions will remain in effect until 
further notice. 

International Trade Commission 
Notification 

In accordance with section 735(d) of 
the Act, we will notify the International 
Trade Commission (ITC) of the final 
affirmative determination of sales at 
LTFV. Because the final determination 
in this proceeding is affirmative, in 
accordance with section 735(b)(2) of the 
Act, the ITC will make its final 
determination as to whether the 
domestic industry in the United States 
is materially injured, or threatened with 
material injury, by reason of imports, or 
sales (or the likelihood of sales) for 
importation of PC strand no later than 
45 days after our final determination. If 
the ITC determines that material injury 
or threat of material injury does not 
exist, the proceeding will be terminated, 
and all cash deposits will be refunded. 

If the ITC determines that material 
injury or threat of material injury does 
exist, Commerce will issue an 
antidumping duty order directing CBP 
to assess, upon further instruction by 
Commerce, antidumping duties on all 
imports of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the effective 
date of the suspension of liquidation. 

Notification Regarding Administrative 
Protective Order 

This notice serves as the only 
reminder to parties subject to an 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
written notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a violation subject to sanction. 

Notification to Interested Parties 
We are issuing and publishing this 

determination and notice in accordance 
with sections 735(d) and 777(i) of the 
Act and 19 CFR 351.210(c). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 

Appendix I 

Scope of the Investigation 
The merchandise covered by this 

investigation is prestressed concrete steel 
wire strand (PC strand), produced from wire 
of non-stainless, non-galvanized steel, which 
is suitable for use in prestressed concrete 
(both pretensioned and post-tensioned) 
applications. The product definition 
encompasses covered and uncovered strand 
and all types, grades, and diameters of PC 
strand. PC strand is normally sold in the 
United States in sizes ranging from 0.25 
inches to 0.70 inches in diameter. PC strand 
made from galvanized wire is only excluded 
from the scope if the zinc and/or zinc oxide 
coating meets or exceeds the 0.40 oz./ft2 
standard set forth in ASTM–A–475. 

The PC strand subject to this investigation 
is currently classifiable under subheadings 
7312.10.3010 and 7312.10.3012 of the 
Harmonized Tariff Schedule of the United 
States (HTSUS). Although the HTSUS 
subheadings are provided for convenience 
and customs purposes, the written 
description of the scope of this investigation 
is dispositive. 

Appendix II 

List of Sections in the Issues and Decision 
Memorandum 

I. Summary 
II. Background 
III. Scope of the Investigation 
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1 See Prestressed Concrete Steel Wire Strand from 
South Africa: Preliminary Affirmative 
Determination of Sales at Less Than Fair Value, 
Postponement of Final Determination, and 
Extension of Provisional Measures, 85 FR 73674 
(November 19, 2020) (Preliminary Determination), 
and accompanying Preliminary Decision 
Memorandum. 

2 See Memorandum, ‘‘Issues and Decision 
Memorandum for the Final Affirmative 
Determination in the Less-Than-Fair-Value 
Investigation of Prestressed Concrete Steel Wire 
Strand from South Africa,’’ dated concurrently 
with, and hereby adopted by, this notice (Issues and 
Decision Memorandum). 

3 See Commerce’s Letter, In Lieu of Verification 
Questionnaire, dated January 6, 2021 (ILOV 
Questionnaire). 

4 See Commerce’s Letter, ‘‘Prestressed Concrete 
Steel Wire Strand from South Africa: Rejection and 
Removal from ACCESS,’’ dated January 26, 2021. 

5 See, e.g., Seamless Carbon and Alloy Steel 
Standard, Line, and Pressure Pipe from the Czech 
Republic: Preliminary Affirmative Determination of 
Sales at Less Than Fair Value, 85 FR 83059, 83060 
(December 21, 2020), unchanged in Seamless 
Carbon and Alloy Steel Standard, Line, and 
Pressure Pipe from the Czech Republic: Final 
Affirmative Determination of Sales at Less Than 
Fair Value, 86 FR 12909 (March 5, 2021). 

6 See Petitioners’ Letter, ‘‘Prestressed Concrete 
Steel Wire Strand from South Africa: Petition for 
the Imposition of Antidumping Duties,’’ dated April 
16, 2020 (Petition) at Volume X; see also Checklist, 
‘‘AD Investigation Initiation Checklist: Prestressed 

Continued 

IV. Changes Since the Preliminary 
Determination 

V. Final Affirmative Determination of Critical 
Circumstances, in Part 

VI. Discussion of the Issues 
Comment 1: Whether to Continue to 

Apply, and the Basis for Applying, Total 
AFA to PT Bumi 

Comment 2: Whether Commerce Should 
Apply Total AFA to Kingdom Indah 

VII. Recommendation 

[FR Doc. 2021–07365 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–791–826] 

Prestressed Concrete Steel Wire 
Strand From South Africa: Final 
Affirmative Determination of Sales at 
Less Than Fair Value 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that prestressed 
concrete steel wire strand (PC strand) 
from South Africa is being, or is likely 
to be, sold in the United States at less 
than fair value (LTFV). The final 
weighted-average dumping margins are 
listed below in the section entitled 
‘‘Final Determination.’’ 
DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: Jerry 
Huang, AD/CVD Operations, Office V, 
Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 1401 
Constitution Avenue NW, Washington, 
DC 20230; telephone: (202) 482–4047. 
SUPPLEMENTARY INFORMATION: 

Background 
On November 19, 2020, Commerce 

published the Preliminary 
Determination in the Federal Register 
and invited interested parties to 
comment on our findings.1 The 
petitioners in this investigation are 
Insteel Wire Products, Sumiden Wire 
Products Corporation, and Wire Mesh 
Corp. The sole mandatory respondent 
subject to this investigation is Scaw 
Metals Group (Scaw). A summary of the 
events that occurred since Commerce 
published the Preliminary 
Determination, as well as a full 

discussion of the issues raised by parties 
for this final determination, may be 
found in the Issues and Decision 
Memorandum.2 

The Issues and Decision 
Memorandum is a public document and 
is available electronically via 
Enforcement and Compliance’s 
Antidumping and Countervailing Duty 
Centralized Electronic Service System 
(ACCESS). ACCESS is available to 
registered users at https://
access.trade.gov. In addition, a complete 
version of the Issues and Decision 
Memorandum can be accessed directly 
at http://enforcement.trade.gov/frn/ 
index.html. 

Period of Investigation 

The period of investigation is April 1, 
2019, through March 31, 2020. 

Scope of the Investigation 

The product covered by this 
investigation is PC strand from South 
Africa. For a complete description of the 
scope of this investigation, see 
Appendix I. 

Analysis of Comments Received 

All issues raised in the case briefs and 
rebuttal briefs submitted by interested 
parties in this proceeding are discussed 
in the Issues and Decision 
Memorandum. A list of the issues raised 
by parties and responded to by 
Commerce in the Issues and Decision 
Memorandum is in Appendix II of this 
notice. 

Verification 

Commerce was unable to conduct an 
on-site verification of the information 
relied upon in making its final 
determination in this investigation as 
provided for in section 782(i) of the 
Tariff Act of 1930, as amended (the Act). 
Accordingly, we took additional steps in 
lieu of an on-site verification and 
requested additional documentation and 
information,3 which Scaw failed to 
submit in a timely manner. As a result, 
Commerce rejected the entirety of 
Scaw’s ILOV response from the record.4 
Therefore, Commerce was unable to 
verify Scaw’s information as provided 
for in section 782(i) of the Act. For 

further information, see the Issues and 
Decision Memorandum. 

Changes Since the Preliminary 
Determination 

Based on our analysis of the 
comments received, we have not 
calculated an estimated dumping 
margin for Scaw and, instead, applied 
total AFA. For a discussion of this issue, 
see the Issues and Decision 
Memorandum. 

Use of Facts Available and Adverse 
Facts Available 

As noted above, Scaw did not comply 
with the ILOV Questionnaire 
procedures and failed to provide its 
complete ILOV response in a timely 
manner. Therefore, we have based 
Scaw’s dumping margin on total adverse 
facts available (AFA), pursuant to 
sections 776(a) and 776(b) of the Act. 
For further information, see the Issues 
and Decision Memorandum. 

All-Others Rate 

Section 735(c)(5)(A) of the Act 
provides that the estimated weighted- 
average dumping margin for all other 
producers and exporters not 
individually investigated shall be equal 
to the weighted average of the estimated 
weighted-average dumping margins 
established for individually investigated 
exporters and producers, excluding any 
margins that are zero, de minimis, or 
any margins determined entirely under 
section 776 of the Act. Commerce 
assigned Scaw a dumping margin that is 
entirely based on section 776 of the Act. 
In cases where no weighted-average 
dumping margins other than zero, de 
minimis, or determined entirely under 
section 776 of the Act have been 
established for individually-examined 
entities, in accordance with section 
735(c)(5)(B) of the Act, Commerce 
typically averages the margins alleged in 
the petition and applies the results to all 
other entities not individually 
examined.5 

In the Petition, the petitioners 
calculated a single estimated dumping 
margin, 155.10 percent.6 Therefore, 
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Concrete Steel Wire Strand from South Africa,’’ 
dated May 6, 2020. 

consistent with our practice, for the all- 
others rate in this investigation, we 
assigned the dumping margin alleged in 
the Petition, which is 155.10 percent. 

Final Determination 
The final estimated weighted-average 

dumping margins are as follows: 

Exporter/producer 

Estimated 
weighted- 
average 
dumping 
margin 

(percent) 

Scaw Metals Group .................... ** 155.10 
All Others .................................... 155.10 

** (Based on total AFA). 

Disclosure 
Normally, Commerce discloses to 

interested parties the calculations 
performed in connection with a final 
determination, in accordance with 19 
CFR 351.224(b). However, because 
Commerce applied AFA to the sole 
mandatory respondent in this 
investigation, there are no calculations 
to disclose. 

Continuation of Suspension of 
Liquidation 

In accordance with section 
735(c)(1)(B) of the Act, Commerce will 
instruct U.S. Customs and Border 
Protection (CBP) to continue to suspend 
liquidation of all appropriate entries of 
subject merchandise, as described in 
Appendix I of this notice, entered, or 
withdrawn from warehouse, for 
consumption on or after November 19, 
2020, the date of publication of the 
Preliminary Determination in the 
Federal Register. 

Pursuant to section 735(c)(1)(B)(ii) of 
the Act and 19 CFR 351.210(d), upon 
publication of this notice, Commerce 
will instruct CBP to require a cash 
deposit for entries of subject 
merchandise equal to the estimated 
weighted average dumping margin or 
the estimated all-others rate, as follows: 
(1) The cash deposit rate for the 
respondent listed in the table above will 
be equal to the respondent-specific 
estimated weighted-average dumping 
margin determined in this final 
determination; (2) if the exporter is not 
a respondent identified in the table 
above but the producer is, then the cash 
deposit rate will be equal to the 
estimated weighted-average dumping 
margin established for that producer of 
the subject merchandise; and (3) the 
cash deposit rate for all other producers 
and exporters will be equal to the all- 

others estimated weighted-average 
dumping margin. These suspension of 
liquidation instructions will remain in 
effect until further notice. 

International Trade Commission 
Notification 

In accordance with section 735(d) of 
the Act, we will notify the International 
Trade Commission (ITC) of the final 
affirmative determination of sales at 
LTFV. Because the final determination 
in this proceeding is affirmative, in 
accordance with section 735(b)(2) of the 
Act, the ITC will make its final 
determination as to whether the 
domestic industry in the United States 
is materially injured, or threatened with 
material injury, by reason of imports, or 
sales (or the likelihood of sales) for 
importation of PC strand no later than 
45 days after our final determination. If 
the ITC determines that material injury 
or threat of material injury does not 
exist, the proceeding will be terminated, 
and all cash deposits will be refunded. 
If the ITC determines that material 
injury or threat of material injury does 
exist, Commerce will issue an 
antidumping duty order directing CBP 
to assess, upon further instruction by 
Commerce, antidumping duties on all 
imports of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the effective 
date of the suspension of liquidation. 

Notification Regarding Administrative 
Protective Order 

This notice serves as the only 
reminder to parties subject to an 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
written notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a violation subject to sanction. 

Notification to Interested Parties 
We are issuing and publishing this 

determination and notice in accordance 
with sections 735(d) and 777(i) of the 
Act, and 19 CFR 351.210(c). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 

Appendix I 

Scope of the Investigation 
The merchandise covered by this 

investigation is prestressed concrete steel 
wire strand (PC strand), produced from wire 
of non-stainless, non-galvanized steel, which 

is suitable for use in prestressed concrete 
(both pretensioned and post-tensioned) 
applications. The product definition 
encompasses covered and uncovered strand 
and all types, grades, and diameters of PC 
strand. PC strand is normally sold in the 
United States in sizes ranging from 0.25 
inches to 0.70 inches in diameter. PC strand 
made from galvanized wire is only excluded 
from the scope if the zinc and/or zinc oxide 
coating meets or exceeds the 0.40 oz./ft2 
standard set forth in ASTM–A–475. 

The PC strand subject to this investigation 
is currently classifiable under subheadings 
7312.10.3010 and 7312.10.3012 of the 
Harmonized Tariff Schedule of the United 
States (HTSUS). Although the HTSUS 
subheadings are provided for convenience 
and customs purposes, the written 
description of the scope of this investigation 
is dispositive. 

Appendix II 

List of Topics Discussed in the Issues and 
Decision Memorandum 

I. Summary 
II. Background 
III. Scope of the Investigation 
IV. Changes Since the Preliminary 

Determination 
V. Use of Adverse Facts Available 
VI. Discussion of the Issues 

Comment 1: Whether Scaw’s Untimely 
ILOV Questionnaire Response Should be 
Accepted 

Comment 2: Application of Total AFA for 
Scaw 

Comment 3: Moot Arguments 
VII. Recommendation 

[FR Doc. 2021–07368 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–823–817] 

Prestressed Concrete Steel Wire 
Strand From Ukraine: Final Affirmative 
Determination of Sales at Less Than 
Fair Value, and Final Negative 
Determination of Critical 
Circumstances 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that prestressed 
concrete steel wire strand (PC strand) 
from Ukraine is being, or is likely to be, 
sold in the United States at less than fair 
value (LTFV). The final weighted- 
average dumping margins are listed 
below in the section entitled ‘‘Final 
Determination.’’ 

DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Laura Griffith, AD/CVD Operations, 
Office III, Enforcement and Compliance, 
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1 See Prestressed Concrete Steel Wire Strand from 
Ukraine: Preliminary Affirmative Determination of 
Sales at Less Than Fair Value and Preliminary 
Negative Determination of Critical Circumstances, 
Postponement of Final Determination, and 
Extension of Provisional Measures, Preliminary 
Affirmative Determination of Critical 
Circumstances, in Part, Postponement of Final 
Determination, and Extension of Provisional 
Measures, 85 FR 73688 (November 19, 2020) 
(Preliminary Determination), and accompanying 
Preliminary Decision Memorandum (PDM). 

2 See Memorandum, ‘‘Issues and Decision 
Memorandum for the Final Affirmative 
Determination in the Less-Than-Fair-Value 
Investigation of Prestressed Concrete Steel Wire 
Strand,’’ dated concurrently with, and hereby 
adopted by, this notice (Issues and Decision 
Memorandum). 

3 See Commerce’s Letter, ‘‘Questionnaire in Lieu 
of Verification,’’ dated December 16, 2020; see also 
Stalkanat’s Letter, ‘‘Supplemental Questionnaire 
Response in Lieu of Verification,’’ dated December 
23, 2020. 

4 See Preliminary Determination PDM at 4. 

International Trade Administration, 
U.S. Department of Commerce, 1401 
Constitution Avenue NW, Washington, 
DC 20230; telephone: (202) 482–6430. 
SUPPLEMENTARY INFORMATION: 

Background 

On November 19, 2020, Commerce 
published the Preliminary 
Determination in this investigation, and 
invited interested parties to comment on 
our findings.1 The petitioners in this 
investigation are Insteel Wire Products, 
Sumiden Wire Products Corporation, 
and Wire Mesh Corp. The sole 
mandatory respondent subject to this 
investigation is PJSC PA Stalkanat-Silur 
(Stalkanat). A summary of the events 
that occurred since Commerce 
published the Preliminary 
Determination, as well as a full 
discussion of the issues raised by parties 
for this final determination, may be 
found in the Issues and Decision 
Memorandum.2 

The Issues and Decision 
Memorandum is a public document and 
is available electronically via 
Enforcement and Compliance’s 
Antidumping and Countervailing Duty 
Centralized Electronic Service System 
(ACCESS). ACCESS is available to 
registered users at https://
access.trade.gov. In addition, a complete 
version of the Issues and Decision 
Memorandum can be accessed directly 
at http://enforcement.trade.gov/frn/ 
index.html. 

Period of Investigation 

The period of investigation is April 1, 
2019, through March 31, 2020. 

Scope of the Investigation 

The product covered by this 
investigation is PC strand from Ukraine. 
For a complete description of the scope 
of this investigation, see Appendix I. 

Analysis of Comments Received 

All issues raised in the case briefs and 
rebuttal briefs submitted by interested 

parties in this proceeding are discussed 
in the Issues and Decision 
Memorandum. A list of the issues raised 
by parties and responded to by 
Commerce in the Issues and Decision 
Memorandum is attached to this notice 
as Appendix II. 

Verification 
Commerce was unable to conduct on- 

site verification of the information 
relied upon in making its final 
determination in this investigation as 
provided for in section 782(i) of the 
Tariff Act of 1930, as amended (the Act). 
Accordingly, we took additional steps in 
lieu of on-site verification and requested 
additional documentation and 
information.3 

Changes Since the Preliminary 
Determination 

Based on our analysis of the 
comments received, we made changes to 
the margin assigned to Stalkanat since 
the Preliminary Determination. For a 
discussion of these changes, see the 
Issues and Decision Memorandum. 

Final Negative Determination of 
Critical Circumstances 

Consistent with the Preliminary 
Determination,4 Commerce continues to 
determine that critical circumstances do 
not exist within the meaning of section 
735(a)(3) of the Act. 

All-Others Rate 
Section 735(c)(5)(A) of the Act 

provides that the estimated weighted- 
average dumping margin for all other 
producers and exporters not 
individually investigated shall be equal 
to the weighted average of the estimated 
weighted-average dumping margins 
established for individually investigated 
exporters and producers, excluding any 
margins that are zero, de minimis, or 
any margins determined entirely under 
section 776 of the Act. Commerce 
calculated an individual estimated 
weighted-average dumping margin for 
Stalkanat, the only individually 
examined exporter/producer in this 
investigation. Because the only 
individually calculated dumping margin 
is not zero, de minimis, or based 
entirely on facts otherwise available, the 
estimated weighted-average dumping 
margin calculated for Stalkanat is the 
margin assigned to all other producers 
and exporters, pursuant to section 
735(c)(5)(A) of the Act. 

Final Determination 

The final estimated weighted-average 
dumping margins are as follows: 

Exporter/producer 

Estimated 
weighted- 
average 
dumping 
margin 

(percent) 

PJSC PA Stalkanat-Silur ............ 19.30 
All Others .................................... 19.30 

Disclosure 

We intend to disclose to interested 
parties the calculations and analysis 
performed in this final determination 
within five days of any public 
announcement or, if there is no public 
announcement, within five days of the 
date of the publication of this notice to 
parties in this proceeding in accordance 
with 19 CFR 351.224(b). 

Continuation of Suspension of 
Liquidation 

In accordance with section 
735(c)(1)(B) of the Act, Commerce will 
instruct U.S. Customs and Border 
Protection (CBP) to continue to suspend 
liquidation of all appropriate entries of 
subject merchandise, as described in 
Appendix I, entered, or withdrawn from 
warehouse, for consumption on or after 
November 19, 2020, the date of 
publication of the Preliminary 
Determination of this investigation in 
the Federal Register. 

Pursuant to section 735(c)(1)(B)(ii) of 
the Act and 19 CFR 351.210(d), upon 
publication of this notice, Commerce 
will instruct CBP to require a cash 
deposit for such entries of merchandise 
equal to the estimated weighted average 
dumping margin or the estimated all- 
others rate, as follows: (1) The cash 
deposit rate for the respondent listed 
above will be equal to the company- 
specific estimated weighted-average 
dumping margin determined in this 
final determination; (2) if the exporter is 
not a respondent identified above but 
the producer is, then the cash deposit 
rate will be equal to the respondent- 
specific estimated weighted-average 
dumping margin established for that 
producer of the subject merchandise; 
and (3) the cash deposit rate for all other 
producers and exporters will be equal to 
the all-others estimated weighted- 
average dumping margin. 

International Trade Commission 
Notification 

In accordance with section 735(d) of 
the Act, we will notify the International 
Trade Commission (ITC) of the final 
affirmative determination of sales at 
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1 See Certain Hot-Rolled Steel Flat Products from 
the Republic of Korea: Preliminary Results of 
Antidumping Duty Administrative Review; 2018– 
2019, 86 FR 10040 (February 18, 2021) (Preliminary 
Results), and accompanying Preliminary Decision 
Memorandum. 

LTFV. Because the final determination 
in this proceeding is affirmative, in 
accordance with section 735(b)(2) of the 
Act, the ITC will make its final 
determination as to whether the 
domestic industry in the United States 
is materially injured, or threatened with 
material injury, by reason of imports, or 
sales (or the likelihood of sales) for 
importation of PC strand no later than 
45 days after our final determination. If 
the ITC determines that material injury 
or threat of material injury does not 
exist, the proceeding will be terminated, 
and all cash deposits will be refunded. 
If the ITC determines that material 
injury or threat of material injury does 
exist, Commerce will issue an 
antidumping duty order directing CBP 
to assess, upon further instruction by 
Commerce, antidumping duties on all 
imports of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the effective 
date of the suspension of liquidation. 

Notification Regarding Administrative 
Protective Order 

This notice serves as the only 
reminder to parties subject to an 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
notification of the return or destruction 
of APO materials or conversion to 
judicial protective order is hereby 
requested. Failure to comply with the 
regulations and the terms of an APO is 
a violation subject to sanction. 

Notification to Interested Parties 
We are issuing and publishing this 

determination and notice in accordance 
with sections 735(d) and 777(i) of the 
Act, and 19 CFR 351.210(c). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 

Appendix I 

Scope of the Investigation 
The merchandise covered by this 

investigation is prestressed concrete steel 
wire strand (PC strand), produced from wire 
of non-stainless, non-galvanized steel, which 
is suitable for use in prestressed concrete 
(both pretensioned and post-tensioned) 
applications. The product definition 
encompasses covered and uncovered strand 
and all types, grades, and diameters of PC 
strand. PC strand is normally sold in the 
United States in sizes ranging from 0.25 
inches to 0.70 inches in diameter. PC strand 
made from galvanized wire is only excluded 
from the scope if the zinc and/or zinc oxide 
coating meets or exceeds the 0.40 oz./ft2 
standard set forth in ASTM–A–475. 

The PC strand subject to this investigation 
is currently classifiable under subheadings 
7312.10.3010 and 7312.10.3012 of the 
Harmonized Tariff Schedule of the United 
States (HTSUS). Although the HTSUS 
subheadings are provided for convenience 
and customs purposes, the written 
description of the scope of this investigation 
is dispositive. 

Appendix II 

List of Topics Discussed in the Issues and 
Decision Memorandum 
I. Summary 
II. Background 
III. Changes Since the Preliminary 

Determination 
IV. Discussion of the Issues 

Comment 1: Whether Commerce Should 
Apply Total Adverse Facts Available 
(AFA) to Stalkanat 

Comment 2: Whether Commerce Should 
Apply Partial AFA to Calculate 
Stalkanat’s Packing Expenses in the 
Home and U.S. Markets 

Comment 3: Whether the Preliminary 
Home and U.S. Packing Expense 
Calculation Double Counted Labor and 
Energy Costs 

Comment 4: Whether to Apply a Warranty 
Expense to All of Stalkanat’s U.S. Sales 

Comment 5: Whether to Revise the 
Calculation of Stalkanat’s Indirect 
Selling Expenses 

Comment 6: Whether to Revise the 
Calculation of Stalkanat’s General and 
Administrative (G&A) Expenses 

Comment 7: Whether to Revise the 
Calculation of Stalkanat’s Interest 
Expenses 

V. Recommendation 

[FR Doc. 2021–07369 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–580–883] 

Certain Hot-Rolled Steel Flat Products 
From the Republic of Korea: Final 
Results of Antidumping Duty 
Administrative Review; 2018–2019 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that the sole 
producer/exporter subject to this review 
did not make sales of subject 
merchandise at less than normal value 
during the period of review (POR), 
October 1, 2018, through September 30, 
2019. 
DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Andre Gziryan, AD/CVD Operations, 
Office I, Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 1401 

Constitution Avenue NW, Washington, 
DC 20230; telephone: (202) 482- 2201. 

SUPPLEMENTARY INFORMATION: 

Background 

On February 18, 2021, Commerce 
published the Preliminary Results.1 This 
review covers one producer/exporter of 
the subject merchandise, Hyundai Steel 
Company. We invited parties to 
comment on the Preliminary Results. No 
party submitted comments. 
Accordingly, the final results remain 
unchanged from the Preliminary 
Results. 

Scope of the Order 

The products covered by this order 
are certain hot-rolled, flat-rolled steel 
products, with or without patterns in 
relief, and whether or not annealed, 
painted, varnished, or coated with 
plastics or other non-metallic 
substances. The products covered do 
not include those that are clad, plated, 
or coated with metal. The products 
covered include coils that have a width 
or other lateral measurement (‘‘width’’) 
of 12.7 mm or greater, regardless of 
thickness, and regardless of form of coil 
(e.g., in successively superimposed 
layers, spirally oscillating, etc.). The 
products covered also include products 
not in coils (e.g., in straight lengths) of 
a thickness of less than 4.75 mm and a 
width that is 12.7 mm or greater and 
that measures at least 10 times the 
thickness. The products described above 
may be rectangular, square, circular, or 
other shape and include products of 
either rectangular or non-rectangular 
cross-section where such cross-section 
is achieved subsequent to the rolling 
process, i.e., products which have been 
‘‘worked after rolling’’ (e.g., products 
which have been beveled or rounded at 
the edges). For purposes of the width 
and thickness requirements referenced 
above: 

(1) Where the nominal and actual 
measurements vary, a product is within 
the scope if application of either the 
nominal or actual measurement would 
place it within the scope based on the 
definitions set forth above unless the 
resulting measurement makes the 
product covered by the existing 
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2 See Notice of Amendment of Final 
Determinations of Sales at Less Than Fair Value 
and Antidumping Duty Orders: Certain Cut-To- 
Length Carbon-Quality Steel Plate Products from 
France, India, Indonesia, Italy, Japan and the 
Republic of Korea, 65 FR 6585 (February 10, 2000). 

3 See Notice of Amended Final Determinations: 
Certain Cut-to-Length Carbon-Quality Steel Plate 
from India and the Republic of Korea; and Notice 
of Countervailing Duty Orders: Certain Cut-To- 
Length Carbon-Quality Steel Plate from France, 
India, Indonesia, Italy, and the Republic of Korea, 
65 FR 6587 (February 10, 2000). 

4 For purposes of this scope exclusion, rolling 
operations such as a skin pass, levelling, temper 
rolling or other minor rolling operations after the 
hot-rolling process for purposes of surface finish, 
flatness, shape control, or gauge control do not 
constitute cold-rolling sufficient to meet this 
exclusion. 

5 Ball bearing steels are defined as steels which 
contain, in addition to iron, each of the following 
elements by weight in the amount specified: (i) Not 
less than 0.95 nor more than 1.13 percent of carbon; 
(ii) not less than 0.22 nor more than 0.48 percent 
of manganese; (iii) none, or not more than 0.03 
percent of sulfur; (iv) none, or not more than 0.03 
percent of phosphorus; (v) not less than 0.18 nor 
more than 0.37 percent of silicon; (vi) not less than 
1.25 nor more than 1.65 percent of chromium; (vii) 
none, or not more than 0.28 percent of nickel; (viii) 
none, or not more than 0.38 percent of copper; and 
(ix) none, or not more than 0.09 percent of 
molybdenum. 

6 Tool steels are defined as steels which contain 
the following combinations of elements in the 
quantity by weight respectively indicated: (i) More 
than 1.2 percent carbon and more than 10.5 percent 
chromium; or (ii) not less than 0.3 percent carbon 
and 1.25 percent or more but less than 10.5 percent 
chromium; or (iii) not less than 0.85 percent carbon 
and 1 percent to 1.8 percent, inclusive, manganese; 
or (iv) 0.9 percent to 1.2 percent, inclusive, 
chromium and 0.9 percent to 1.4 percent, inclusive, 
molybdenum; or (v) not less than 0.5 percent carbon 
and not less than 3.5 percent molybdenum; or (vi) 
not less than 0.5 percent carbon and not less than 
5.5 percent tungsten. 

7 Silico-manganese steel is defined as steels 
containing by weight: (i) Not more than 0.7 percent 

of carbon; (ii) 0.5 percent or more but not more than 
1.9 percent of manganese, and (iii) 0.6 percent or 
more but not more than 2.3 percent of silicon. 

antidumping 2 or countervailing duty 3 
orders on Certain Cut-To-Length 
Carbon-Quality Steel Plate Products 
From the Republic of Korea (A–580– 
836; C–580–837), and 

(2) where the width and thickness 
vary for a specific product (e.g., the 
thickness of certain products with non- 
rectangular cross-section, the width of 
certain products with non-rectangular 
shape, etc.), the measurement at its 
greatest width or thickness applies. 

Steel products included in the scope 
of this order are products in which: (1) 
Iron predominates, by weight, over each 
of the other contained elements; (2) the 
carbon content is 2 percent or less, by 
weight; and (3) none of the elements 
listed below exceeds the quantity, by 
weight, respectively indicated: 
• 2.50 percent of manganese, or 
• 3.30 percent of silicon, or 
• 1.50 percent of copper, or 
• 1.50 percent of aluminum, or 
• 1.25 percent of chromium, or 
• 0.30 percent of cobalt, or 
• 0.40 percent of lead, or 
• 2.00 percent of nickel, or 
• 0.30 percent of tungsten, or 
• 0.80 percent of molybdenum, or 
• 0.10 percent of niobium, or 
• 0.30 percent of vanadium, or 
• 0.30 percent of zirconium. 

Unless specifically excluded, 
products are included in this scope 
regardless of levels of boron and 
titanium. 

For example, specifically included in 
this scope are vacuum degassed, fully 
stabilized (commonly referred to as 
interstitial-free (IF)) steels, high strength 
low alloy (HSLA) steels, the substrate 
for motor lamination steels, Advanced 
High Strength Steels (AHSS), and Ultra 
High Strength Steels (UHSS). IF steels 
are recognized as low carbon steels with 
micro-alloying levels of elements such 
as titanium and/or niobium added to 
stabilize carbon and nitrogen elements. 
HSLA steels are recognized as steels 
with micro-alloying levels of elements 
such as chromium, copper, niobium, 
titanium, vanadium, and molybdenum. 
The substrate for motor lamination 
steels contains micro-alloying levels of 
elements such as silicon and aluminum. 
AHSS and UHSS are considered high 

tensile strength and high elongation 
steels, although AHSS and UHSS are 
covered whether or not they are high 
tensile strength or high elongation 
steels. 

Subject merchandise includes hot- 
rolled steel that has been further 
processed in a third country, including 
but not limited to pickling, oiling, 
levelling, annealing, tempering, temper 
rolling, skin passing, painting, 
varnishing, trimming, cutting, 
punching, and/or slitting, or any other 
processing that would not otherwise 
remove the merchandise from the scope 
of the Order if performed in the country 
of manufacture of the hot-rolled steel. 

All products that meet the written 
physical description, and in which the 
chemistry quantities do not exceed any 
one of the noted element levels listed 
above, are within the scope of this order 
unless specifically excluded. The 
following products are outside of and/ 
or specifically excluded from the scope 
of this order: 

• Universal mill plates (i.e., hot- 
rolled, flat-rolled products not in coils 
that have been rolled on four faces or in 
a closed box pass, of a width exceeding 
150 mm but not exceeding 1,250 mm, of 
a thickness not less than 4.0 mm, and 
without patterns in relief); 

• Products that have been cold-rolled 
(cold-reduced) after hot-rolling; 4 

• Ball bearing steels; 5 
• Tool steels; 6 and 
• Silico-manganese steels; 7 

The products subject to this order are 
currently classified in the Harmonized 
Tariff Schedule of the United States 
(HTSUS) under item numbers: 
7208.10.1500, 7208.10.3000, 
7208.10.6000, 7208.25.3000, 
7208.25.6000, 7208.26.0030, 
7208.26.0060, 7208.27.0030, 
7208.27.0060, 7208.36.0030, 
7208.36.0060, 7208.37.0030, 
7208.37.0060, 7208.38.0015, 
7208.38.0030, 7208.38.0090, 
7208.39.0015, 7208.39.0030, 
7208.39.0090, 7208.40.6030, 
7208.40.6060, 7208.53.0000, 
7208.54.0000, 7208.90.0000, 
7210.70.3000, 7211.14.0030, 
7211.14.0090, 7211.19.1500, 
7211.19.2000, 7211.19.3000, 
7211.19.4500, 7211.19.6000, 
7211.19.7530, 7211.19.7560, 
7211.19.7590, 7225.11.0000, 
7225.19.0000, 7225.30.3050, 
7225.30.7000, 7225.40.7000, 
7225.99.0090, 7226.11.1000, 
7226.11.9030, 7226.11.9060, 
7226.19.1000, 7226.19.9000, 
7226.91.5000, 7226.91.7000, and 
7226.91.8000. The products subject to 
the Order may also enter under the 
following HTSUS numbers: 
7210.90.9000, 7211.90.0000, 
7212.40.1000, 7212.40.5000, 
7212.50.0000, 7214.91.0015, 
7214.91.0060, 7214.91.0090, 
7214.99.0060, 7214.99.0075, 
7214.99.0090, 7215.90.5000, 
7226.99.0180, and 7228.60.6000. The 
HTSUS subheadings above are provided 
for convenience and U.S. Customs 
purposes only. The written description 
of the scope of the order is dispositive. 

Final Results of Review 

As noted above, Commerce received 
no comments concerning the 
Preliminary Results. As there are no 
changes from, or comments upon, the 
Preliminary Results, Commerce finds 
that there is no reason to modify its 
analysis and calculations. Accordingly, 
we adopt the analysis and explanation 
in our Preliminary Results for the 
purposes of these final results of review 
and we have not prepared an Issues and 
Decision Memorandum to accompany 
this Federal Register notice. The final 
weighted-average dumping margin of 
0.00 percent exists for entries of subject 
merchandise that were produced and 
exported by Hyundai Steel Company 
during the POR. 
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8 See 19 CFR 351.106(c)(2). 
9 See Certain Hot-Rolled Steel Flat Products from 

Australia, Brazil, Japan, the Republic of Korea, the 
Netherlands, the Republic of Turkey, and the 
United Kingdom: Amended Final Affirmative 
Antidumping Determinations for Australia, the 
Republic of Korea, and the Republic of Turkey and 
Antidumping Duty Orders, 81 FR 67965 (October 3, 
2016). 10 See 19 CFR 351.224(b). 

1 See Prestressed Concrete Steel Wire Strand from 
Malaysia: Preliminary Affirmative Determination of 
Sales at Less Than Fair Value, Postponement of 
Final Determination, and Extension of Provisional 
Measures, 85 FR 73685 (November 19, 2020) 
(Preliminary Determination), and accompanying 
Preliminary Decision Memorandum (PDM). 

2 See Memorandum, ‘‘Issues and Decision 
Memorandum for the Final Affirmative 
Determination in the Less-Than-Fair-Value 
Investigation of Prestressed Concrete Steel Wire 
Strand from Malaysia,’’ dated concurrently with, 
and hereby adopted by, this notice (Issues and 
Decision Memorandum). 

Assessment Rates 
Commerce shall determine, and U.S. 

Customs and Border Protection (CBP) 
shall assess, antidumping duties on all 
appropriate entries covered by this 
review, in accordance with section 
751(a)(2)(C) of the Act and 19 CFR 
351.212(b). Commerce intends to issue 
assessment instructions to CBP no 
earlier than 35 days after the date of 
publication of the final results of this 
review in the Federal Register. If a 
timely summons is filed at the U.S. 
Court of International Trade, the 
assessment instructions will direct CBP 
not to liquidate relevant entries until the 
time for parties to file a request for a 
statutory injunction has expired (i.e., 
within 90 days of publication). Because 
we calculated a zero margin for Hyundai 
Steel Company in the final results of 
this review, we intend to instruct CBP 
to liquidate the appropriate entries 
without regard to antidumping duties.8 

Cash Deposit Requirements 
The following cash deposit 

requirements will be effective upon 
publication of the notice of these final 
results for all shipments of hot-rolled 
steel from Korea entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication as provided 
by section 751(a)(2)(C) of the Act: (1) 
The cash deposit rate for Hyundai Steel 
Company will be zero; (2) for 
merchandise exported by a company not 
covered in this review but covered in a 
prior segment of the proceeding, the 
cash deposit rate will continue to be the 
company-specific rate published in the 
completed segment for the most recent 
period; (3) if the exporter is not a firm 
covered in this review or the original 
investigation but the producer is, then 
the cash deposit rate will be the rate 
established in the completed segment 
for the most recent period for the 
producer of the merchandise; (4) the 
cash deposit rate for all other producers 
or exporters will continue to be 6.05 
percent, the all-others rate established 
in the less-than-fair-value 
investigation.9 These cash deposit 
requirements, when imposed, shall 
remain in effect until further notice. 

Disclosure 
Normally, Commerce discloses to the 

parties in a proceeding the calculations 

performed in connection with a final 
results of review within five days after 
public announcement of final results.10 
However, because Commerce made no 
adjustments to the margin calculation 
methodology used in the Preliminary 
Results, there are no calculations to 
disclose for the final results of review. 

Notification to Importers 
This notice serves as a final reminder 

to importers of their responsibility 
under 19 CFR 351.402(f)(2) to file a 
certificate regarding the reimbursement 
of antidumping duties prior to 
liquidation of the relevant entries 
during this review period. Failure to 
comply with this requirement could 
result in Commerce’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of doubled antidumping duties. 

Administrative Protective Order 
This notice also serves as a reminder 

to parties subject to administrative 
protective order (APO) of their 
responsibility concerning the return or 
destruction of proprietary information 
disclosed under the APO in accordance 
with 19 CFR 351.305(a)(3), which 
continues to govern business 
proprietary information in this segment 
of the proceeding. Timely written 
notification of the return/destruction of 
APO materials or conversion to judicial 
protective order is hereby requested. 
Failure to comply with the regulations 
and terms of an APO is a violation 
which is subject to sanction. 

Notification to Interested Parties 
We are issuing and publishing this 

notice in accordance with sections 
751(a)(1) and 777(i) of the Act, and 19 
CFR 351.221(b)(5). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 
[FR Doc. 2021–07306 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–557–819] 

Prestressed Concrete Steel Wire 
Strand From Malaysia: Final 
Affirmative Determination of Sales at 
Less Than Fair Value 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: The Department of Commerce 
(Commerce) determines that prestressed 
concrete steel wire strand (PC strand) 
from Malaysia is being, or is likely to be, 
sold in the United States at less than fair 
value (LTFV). The final weighted- 
average dumping margins are listed 
below in the section entitled ‘‘Final 
Determination.’’ 

DATES: Applicable April 9, 2021. 

FOR FURTHER INFORMATION CONTACT: 
Justin Neuman or Kabir Archuletta, AD/ 
CVD Operations, Office V, Enforcement 
and Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW, Washington, DC 20230; telephone: 
(202) 482–0486 or (202) 482–2593, 
respectively. 

SUPPLEMENTARY INFORMATION: 

Background 

On November 19, 2020, Commerce 
published the Preliminary 
Determination in this investigation, and 
invited interested parties to comment on 
our findings.1 The petitioners in this 
investigation are Insteel Wire Products, 
Sumiden Wire Products Corporation, 
and Wire Mesh Corp. The mandatory 
respondents subject to this investigation 
are Kiswire Sdn. Bhd. (Kiswire), 
Southern PC Steel Sdn. Bhd. (Southern), 
and Wei Dat Steel Wire Sdn Bhd (Wei 
Dat). A summary of the events that 
occurred since Commerce published the 
Preliminary Determination, as well as a 
full discussion of the issues raised by 
parties for this final determination, may 
be found in the Issues and Decision 
Memorandum.2 

The Issues and Decision 
Memorandum is a public document and 
is available electronically via 
Enforcement and Compliance’s 
Antidumping and Countervailing Duty 
Centralized Electronic Service System 
(ACCESS). ACCESS is available to 
registered users at https://
access.trade.gov. In addition, a complete 
version of the Issues and Decision 
Memorandum can be accessed directly 
at http://enforcement.trade.gov/frn/ 
index.html. 
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3 See Commerce’s Letter, ‘‘In Lieu of Verification 
Questionnaire,’’ dated December 10, 2020; and 
Commerce’s Letter, ‘‘In Lieu of Verification 
Questionnaire,’’ dated December 16, 2020; see also 
Kiswire’s Letter, ‘‘Prestressed Concrete Steel Wire 
Strand from Malaysia, Case No. A–557–819: KSB’s 
Response to Questionnaire in Lieu of Verification,’’ 
dated December 21, 2020; and Wei Dat’s Letter, 
‘‘Prestressed Concrete Steel Wire Strand form 
Malaysia; Resubmission of December 23, 2020 
Supplemental Questionnaire Response in Lieu of 
Verification,’’ dated January 8, 2021. 

4 See Preliminary Determination PDM at 4–8. 

5 Based on changes made to the calculation of 
Wei Dat’s margin, the highest individual margin for 
Wei Dat is different than the margin applied as AFA 
in the Preliminary Determination. However, neither 
the basis for the application of AFA nor the 
methodology for determining the AFA rate has 
changed for this final determination. 

6 See Preliminary Determination PDM at 6–8. 
7 With two respondents under examination, 

Commerce normally calculates: (A) a weighted- 
average of the estimated weighted-average dumping 
margins calculated for the examined respondents; 
(B) a simple average of the estimated weighted- 
average dumping margins calculated for the 
examined respondents; and (C) a weighted-average 
of the estimated weighted-average dumping margins 
calculated for the examined respondents using each 
company’s publicly-ranged U.S. sale values for the 

merchandise under consideration. Commerce then 
compares (B) and (C) to (A) and selects the rate 
closest to (A) as the most appropriate rate for 
producers and exporters not subject to individual 
examination. See Ball Bearings and Parts Thereof 
from France, Germany, Italy, Japan, and the United 
Kingdom: Final Results of Antidumping Duty 
Administrative Reviews, Final Results of Changed- 
Circumstances Review, and Revocation of an Order 
in Part, 75 FR 53661, 53663 (September 1, 2010). 
For a complete analysis of the data, see 
Memorandum, ‘‘Final Determination Calculation for 
the ‘All-Others’ Rate,’’ dated concurrently with, and 
hereby adopted by, this notice. 

Period of Investigation 
The period of investigation (POI) is 

April 1, 2019, through March 31, 2020. 

Scope of the Investigation 
The product covered by this 

investigation is PC strand from 
Malaysia. For a complete description of 
the scope of this investigation, see 
Appendix I. 

Analysis of Comments Received 
All issues raised in the case briefs and 

rebuttal briefs submitted by interested 
parties in this proceeding are discussed 
in the Issues and Decision 
Memorandum. A list of the issues raised 
by parties and responded to by 
Commerce in the Issues and Decision 
Memorandum is attached to this notice 
as Appendix II. 

Verification 
Commerce was unable to conduct an 

on-site verification of the information 
relied upon in making its final 
determination in this investigation as 
provided for in section 782(i) of the 
Tariff Act of 1930, as amended (the Act). 
Accordingly, we took additional steps in 
lieu of an on-site verification and 
requested additional documentation and 
information.3 

Changes Since the Preliminary 
Determination 

Based on our analysis of the 
comments received, we made changes to 
the margins calculated for Wei Dat and 
Kiswire. For a discussion of these 
changes, see the Issues and Decision 
Memorandum. 

Use of Facts Available and Adverse 
Facts Available 

One of the mandatory respondents, 
Southern, withdrew from participation 
in this investigation.4 Therefore, in the 
Preliminary Determination, pursuant to 
sections 776(a) and 776(b) of the Act, we 
assigned to Southern an estimated 
weighted-average dumping margin 
based on adverse facts available (AFA). 
No parties filed comments concerning 
the Preliminary Determination with 
respect to Southern, and there is 
nothing on the record that would cause 

us to revisit the Preliminary 
Determination. Accordingly, we 
continue to find that the application of 
AFA pursuant to sections 776(a) and (b) 
of the Act is warranted with respect to 
Southern. Consistent with the 
Preliminary Determination, Commerce 
has assigned to Southern the highest 
individual margin calculated for Wei 
Dat, which is 26.95 percent.5 Because 
this rate is not secondary information, 
but rather is based on information 
obtained in the course of the 
investigation, Commerce need not 
corroborate this rate pursuant to section 
776(c) of the Act.6 For further 
information, see the Preliminary 
Determination PDM. 

In addition, we calculated Wei Dat’s 
final dumping margin using partial 
AFA. For further information, see the 
Issues and Decision Memorandum. 

All-Others Rate 
Section 735(c)(5)(A) of the Act 

provides that the estimated weighted- 
average dumping margin for all other 
producers and exporters not 
individually investigated shall be equal 
to the weighted average of the estimated 
weighted-average dumping margins 
established for individually investigated 
exporters and producers, excluding any 
margins that are zero, de minimis, or 
any margins determined entirely under 
section 776 of the Act. Commerce 
assigned Southern a dumping margin 
that is entirely based on section 776(a) 
and (b) of the Act, and has calculated 
estimated weighted-average dumping 
margins for the two producer/exporters 
participating in this investigation, 
Kiswire and Wei Dat, that are not zero, 
de minimis, or based entirely on facts 
otherwise available. Consequently, we 
calculated the all-others rate using a 
weighted average of the estimated 
weighted-average dumping margins 
calculated for the individually 
examined mandatory respondents using 
each company’s publicly ranged values 
for the merchandise under 
consideration.7 

Final Determination 
The final estimated weighted-average 

dumping margins are as follows: 

Exporter/producer 

Weighted- 
average 
dumping 
margin 

(percent) 

Kiswire Sdn. Bhd. ....................... 3.94 
Southern PC Steel Sdn. Bhd. .... * 26.95 
Wei Dat Steel Wire Sdn. Bhd. .... 6.42 
All Others .................................... 5.13 

* (Based on total AFA). 

Disclosure 
We intend to disclose to interested 

parties the calculations and analysis 
performed in this final determination 
within five days of any public 
announcement or, if there is no public 
announcement, within five days of the 
date of the publication of this notice to 
parties in this proceeding in accordance 
with 19 CFR 351.224(b). 

Continuation of Suspension of 
Liquidation 

In accordance with section 
735(c)(1)(B) of the Act, Commerce will 
instruct U.S. Customs and Border 
Protection (CBP) to continue to suspend 
liquidation of all appropriate entries of 
subject merchandise, as described in 
Appendix I of this notice, entered, or 
withdrawn from warehouse, for 
consumption on or after November 19, 
2020, the date of publication of the 
Preliminary Determination in the 
Federal Register. 

Pursuant to section 735(c)(1)(B)(ii) of 
the Act and 19 CFR 351.210(d), upon 
publication of this notice, Commerce 
will instruct CBP to require a cash 
deposit for entries of subject 
merchandise equal to the estimated 
weighted-average dumping margin or 
the estimated all-others rate, as follows: 
(1) The cash deposit rate for the 
respondents listed in the table above 
will be equal to the respondent-specific 
estimated weighted-average dumping 
margin determined in this final 
determination; (2) if the exporter is not 
a respondent identified in the table 
above but the producer is, then the cash 
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deposit rate will be equal to the 
estimated weighted-average dumping 
margin established for that producer of 
the subject merchandise; and (3) the 
cash deposit rate for all other producers 
and exporters will be equal to the all- 
others estimated weighted-average 
dumping margin. 

These suspension of liquidation 
instructions will remain in effect until 
further notice. 

International Trade Commission 
Notification 

In accordance with section 735(d) of 
the Act, we will notify the International 
Trade Commission (ITC) of the final 
affirmative determination of sales at 
LTFV. Because the final determination 
in this proceeding is affirmative, in 
accordance with section 735(b)(2) of the 
Act, the ITC will make its final 
determination as to whether the 
domestic industry in the United States 
is materially injured, or threatened with 
material injury, by reason of imports, or 
sales (or the likelihood of sales) for 
importation of PC strand no later than 
45 days after our final determination. If 
the ITC determines that material injury 
or threat of material injury does not 
exist, the proceeding will be terminated, 
and all cash deposits will be refunded. 
If the ITC determines that material 
injury or threat of material injury does 
exist, Commerce will issue an 
antidumping duty order directing CBP 
to assess, upon further instruction by 
Commerce, antidumping duties on all 
imports of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the effective 
date of the suspension of liquidation. 

Notification Regarding Administrative 
Protective Order 

This notice serves as the only 
reminder to parties subject to an 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
notification of the return or destruction 
of APO materials or conversion to 
judicial protective order is hereby 
requested. Failure to comply with the 
regulations and the terms of an APO is 
a violation subject to sanction. 

Notification to Interested Parties 

We are issuing and publishing this 
determination and notice in accordance 
with sections 735(d) and 777(i) of the 
Act and 19 CFR 351.210(c). 

Dated: April 5, 2021. 

Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 

Appendix I 

Scope of the Investigation 

The merchandise covered by this 
investigation is prestressed concrete steel 
wire strand (PC strand), produced from wire 
of non-stainless, non-galvanized steel, which 
is suitable for use in prestressed concrete 
(both pretensioned and post-tensioned) 
applications. The product definition 
encompasses covered and uncovered strand 
and all types, grades, and diameters of PC 
strand. PC strand is normally sold in the 
United States in sizes ranging from 0.25 
inches to 0.70 inches in diameter. PC strand 
made from galvanized wire is only excluded 
from the scope if the zinc and/or zinc oxide 
coating meets or exceeds the 0.40 oz./ft2 
standard set forth in ASTM–A–475. 

The PC strand subject to this investigation 
is currently classifiable under subheadings 
7312.10.3010 and 7312.10.3012 of the 
Harmonized Tariff Schedule of the United 
States (HTSUS). Although the HTSUS 
subheadings are provided for convenience 
and customs purposes, the written 
description of the scope of this investigation 
is dispositive. 

Appendix II 

List of Topics Discussed in the Issues and 
Decision Memorandum 

I. Summary 
II. Background 
III. Scope of the Investigation 
IV. Changes Since the Preliminary 

Determination 
V. Discussion of the Issues 

Comment 1: Whether Wei Dat’s Testing 
and License Fees Should be Considered 
Direct or Indirect Selling Expenses 

Comment 2: Whether Wei Dat Failed to 
Demonstrate that Its Movement Expenses 
on U.S. Sales Reflect Actual Costs 

Comment 3: Whether Wei Dat Reported 
Incorrect U.S. Destination Information 

Comment 4: Whether Wei Dat’s Financial 
Interest Expense Rate is Understated 

Comment 5: Whether to Deny Wei Dat’s 
Scrap Offset 

Comment 6: Whether Commerce Should 
Grant Kiswire’s Claimed Scrap Offset 

Comment 7: Whether Commerce Should 
Revise Kiswire’s Reported Cost of 
Manufacturing (COM) 

Comment 8: Whether Kiswire’s U.S. Sales 
Should Be Classified as Constructed 
Export Price (CEP) Sales 

Comment 9: Whether Commerce Erred in 
Calculating Kiswire’s Margin in the 
Preliminary Determination 

VI. Recommendation 

[FR Doc. 2021–07367 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–570–010] 

Certain Crystalline Silicon Photovoltaic 
Products From the People’s Republic 
of China: Final Results of Antidumping 
Duty Administrative Review and Final 
Determination of No Shipments; 2014– 
2016, and Certain Crystalline Silicon 
Photovoltaic Products From the 
People’s Republic of China: Final 
Results of Antidumping Duty 
Administrative Review; 2017–2018; 
Correction 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
ACTION: Notice; correction. 

SUMMARY: The Department of Commerce 
(Commerce) published notices in the 
Federal Registers of July 12, 2017 and 
June 14, 2019 in which it announced the 
final results of the 2014–2016 and 2017– 
2018 administrative reviews, 
respectively, of the antidumping duty 
(AD) order on certain crystalline silicon 
photovoltaic products (solar products) 
from the People’s Republic of China 
(China). These notices contain incorrect 
cash deposit rates and/or dumping 
margins for the China-wide entity. 
FOR FURTHER INFORMATION CONTACT: 
Krisha Hill, AD/CVD Operations, Office 
IV, Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 1401 
Constitution Avenue NW, Washington, 
DC 20230; telephone: (202) 482–4037. 
SUPPLEMENTARY INFORMATION: 

Correction 

In the Federal Register of July 12, 
2017, in FR Doc 2017–14611, on page 
32172, in the second column, correct 
the first paragraph of the ‘‘Cash Deposit 
Requirements’’ caption to state the 
correct cash deposit rate for the PRC- 
wide entity. The correct cash deposit 
rate for the China-wide entity (PRC- 
wide entity) is 152.84 percent. 

In the Federal Register of June 14, 
2019, in FR Doc 2019–12608, on page 
27765, in the second and third columns, 
correct the first paragraph of the 
‘‘Analysis’’ caption and the first 
paragraph of the ‘‘Cash Deposit 
Requirements’’ caption to state the 
correct dumping margin and cash 
deposit rate, respectively, for the China- 
wide entity. The correct dumping 
margin and cash deposit rate for the 
China-wide entity are 165.04 percent 
and 152.84 percent, respectively. 
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1 See Certain Crystalline Silicon Photovoltaic 
Products from the People’s Republic of China: Final 
Results of Antidumping Duty Administrative 
Review and Final Determination of No Shipments; 
2014–2016, 82 FR 32170 (July 12, 2017) and Certain 
Crystalline Silicon Photovoltaic Products from the 
People’s Republic of China: Final Results of 
Antidumping Duty Administrative Review; 2017– 
2018; 84 FR 27764 (June 14, 2019). 

2 See Certain Crystalline Silicon Photovoltaic 
Products From the People’s Republic of China: 
Final Determination of Sales at Less Than Fair 
Value, 79 FR 76970 (December 23, 2014); see also 
Certain Crystalline Silicon Photovoltaic Products 
From the People’s Republic of China: Antidumping 
Duty Order; and Amended Final Affirmative 
Countervailing Duty Determination and 
Countervailing Duty Order, 80 FR 8592 (February 
18, 2015)(Order). 

3 See Order, 80 FR at 8595; see also instructions 
issued to CBP following publication of the Order, 
Message Number 5061301 (listing the China-wide 
entity’s cash deposit rate as 152.84 percent), dated 
03/02/2015, publicly available at https://
aceservices.cbp.dhs.gov/adcvdweb/#. 

1 See Prestressed Concrete Steel Wire Strand from 
Italy: Preliminary Affirmative Determination of 
Sales at Less Than Fair Value, Preliminary Negative 
Determination of Critical Circumstances, 
Postponement of Final Determination, and 
Extension of Provisional Measures, 85 FR 73679 
(November 19, 2020) (Preliminary Determination), 
and accompanying Preliminary Decision 
Memorandum (PDM). 

2 See Memorandum, ‘‘Issues and Decision 
Memorandum for the Final Affirmative 

Determination in the Less-Than-Fair-Value 
Investigation of Prestressed Concrete Steel Wire 
Strand from Italy,’’ dated concurrently with, and 
hereby adopted by, this notice (Issues and Decision 
Memorandum). 

3 See Issues and Decision Memorandum. 
4 See Commerce’s Letter, ‘‘WBO Italcables 

Societa’ Cooperative Questionnaire in Lieu of 
Verification,’’ dated December 9, 2020; see also 
WBO’s Letter, ‘‘Questionnaire in Lieu of 
Verification Response,’’ dated December 17, 2020 
(ILOV Response). 

Background 

On July 12, 2017, and June 14, 2019, 
Commerce published in the Federal 
Register notices of the final results of 
the 2014–2016 and 2017–2018 
administrative reviews, respectively, of 
the AD order on solar products from 
China.1 We incorrectly identified the 
cash deposit rate for the China-wide 
entity as 165.04 percent in the notice of 
final results for the 2014–2016 review 
and incorrectly identified the dumping 
margin and the cash deposit rate for the 
China-wide entity as 151.98 percent in 
the notice of final results for the 2017– 
2018 review. The dumping margin and 
cash deposit rate applicable to the 
China-wide entity during the 2014–2016 
and 2017–2018 periods of review did 
not change from those established in the 
less-than-fair value (LTFV) investigation 
and the AD order. In the LTFV 
investigation, Commerce established a 
165.04 percent dumping margin for the 
China-wide entity which it adjusted for 
export subsidies and domestic subsidy 
pass-through to derive a cash deposit 
rate for the China-wide entity of 152.84 
percent.2 We hereby notify the public 
that in these notices for the final results 
of administrative reviews we should 
have identified the dumping margin for 
the China-wide entity as 165.04 percent 
and the cash deposit rate for the China- 
wide entity as 152.84 percent.3 We 
intend to notify U.S. Customs and 
Border Protection (CBP) of this 
correction. 

Notification to Interested Parties 

This notice is issued and published in 
accordance with sections 751(a) and 
777(i) of the Tariff Act of 1930, as 
amended. 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 
[FR Doc. 2021–07309 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–475–843] 

Prestressed Concrete Steel Wire 
Strand From Italy: Final Affirmative 
Determination of Sales at Less Than 
Fair Value, and Final Negative 
Determination of Critical 
Circumstances 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that prestressed 
concrete steel wire strand (PC strand) 
from Italy is being, or is likely to be, 
sold in the United States at less than fair 
value (LTFV). The final weighted- 
average dumping margins are listed 
below in the section entitled ‘‘Final 
Determination.’’ 

DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie Berger, AD/CVD Operations, 
Office III, Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 1401 
Constitution Avenue NW, Washington, 
DC 20230; telephone: (202) 482–2483. 
SUPPLEMENTARY INFORMATION: 

Background 
On November 19, 2020, Commerce 

published the Preliminary 
Determination in this investigation, and 
invited interested parties to comment on 
our findings.1 The petitioners in this 
investigation are Insteel Wire Products, 
Sumiden Wire Products Corporation, 
and Wire Mesh Corp. (the petitioners). 
The mandatory respondents subject to 
this investigation are CB Trafilati Acciai 
S.p.A. (CB) and WBO Italcables Societa 
Cooperativa (WBO). CB informed 
Commerce that it would not participate 
as a mandatory respondent in this 
investigation.2 A summary of the events 

that occurred since Commerce 
published the Preliminary 
Determination, as well as a full 
discussion of the issues raised by parties 
for this final determination, may be 
found in the Issues and Decision 
Memorandum.3 

The Issues and Decision 
Memorandum is a public document and 
is available electronically via 
Enforcement and Compliance’s 
Antidumping and Countervailing Duty 
Centralized Electronic Service System 
(ACCESS). ACCESS is available to 
registered users at https://
access.trade.gov. In addition, a complete 
version of the Issues and Decision 
Memorandum can be accessed directly 
at https://enforcement.trade.gov/frn/ 
index.html. 

Period of Investigation 

The period of investigation (POI) is 
April 1, 2019, through March 31, 2020. 

Scope of the Investigation 

The product covered by this 
investigation is PC strand from Italy. For 
a complete description of the scope of 
this investigation, see Appendix I. 

Analysis of Comments Received 

All issues raised in the case briefs and 
rebuttal briefs submitted by interested 
parties in this proceeding are discussed 
in the Issues and Decision 
Memorandum. A list of the issues raised 
by parties and responded to by 
Commerce in the Issues and Decision 
Memorandum is attached to this notice 
as Appendix II. 

Verification 

Commerce was unable to conduct on- 
site verification of the information 
relied upon in making its final 
determination in this investigation as 
provided for in section 782(i) of the 
Tariff Act of 1930, as amended (the Act). 
Accordingly, we took additional steps in 
lieu of an on-site verification and 
requested additional documentation and 
information.4 

Changes Since the Preliminary 
Determination 

Based on our analysis of the ILOV 
Response and the comments received, 
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5 See Preliminary Determination PDM at 8–10 
6 Id. at 4–7. 
7 See Preliminary Determination PDM at 6–7. 

we made one change to the margin 
calculation for WBO since the 
Preliminary Determination. For a 
discussion of this change, see the Issues 
and Decision Memorandum. 

Final Negative Determination of 
Critical Circumstances 

Consistent with the Preliminary 
Determination,5 Commerce continues to 
determine that critical circumstances do 
not exist within the meaning of section 
735(a)(3) of the Act. 

Use of Adverse Facts Available 
The mandatory respondent CB 

withdrew from participation in this 
investigation.6 Therefore, in the 
Preliminary Determination, pursuant to 
sections 776(a) and 776(b) of the Act, we 
assigned to CB an estimated weighted- 
average dumping margin based on 
adverse facts available (AFA). No parties 
filed comments concerning the 
Preliminary Determination with respect 
to CB, and there is no new information 
on the record that would cause us to 
revisit the Preliminary Determination. 
Accordingly, we continue to find that 
the application of AFA pursuant to 
sections 776(a) and (b) of the Act is 
warranted with respect to CB. 
Consistent with the Preliminary 
Determination, Commerce has assigned 
to CB the highest individual margin 
calculated for WBO, which is 19.26 
percent. Because this rate is not 
secondary information, but rather is 
based on information obtained in the 
course of the investigation, Commerce 
need not corroborate this rate pursuant 
to section 776(c) of the Act.7 For further 
information, see the Preliminary 
Determination PDM. 

All-Others Rate 
Section 735(c)(5)(A) of the Act 

provides that the estimated weighted- 
average dumping margin for all other 
producers and exporters not 
individually investigated shall be equal 
to the weighted average of the estimated 
weighted-average dumping margins 
established for individually investigated 
exporters and producers, excluding any 
margins that are zero, de minimis, or 
any margins determined entirely under 
section 776 of the Act. In this 
investigation, Commerce has assigned a 
rate based entirely on facts available to 
CB. Therefore, the only rate that is not 
zero, de minimis or based entirely on 
facts otherwise available is the rate 
calculated for WBO. Consequently, the 
rate calculated for WBO is also assigned 

as the rate for all other producers and 
exporters. 

Final Determination 
The final estimated weighted-average 

dumping margins are as follows: 

Exporter/producer 

Estimated 
weighted- 
average 
dumping 
margin 

(percent) 

WBO Italcables Societa 
Cooperativa ............................. 3.59 

CB Trafilati Acciai S.p.A ............. * 19.26 
All Others .................................... 3.59 

* (AFA). 

Disclosure 
We intend to disclose to interested 

parties the calculations and analysis 
performed in this final determination 
within five days of any public 
announcement or, if there is no public 
announcement, within five days of the 
date of the publication of this notice to 
parties in this proceeding in accordance 
with 19 CFR 351.224(b). 

Continuation of Suspension of 
Liquidation 

In accordance with section 
735(c)(1)(B) of the Act, Commerce will 
instruct U.S. Customs and Border 
Protection (CBP) to continue to suspend 
liquidation of all appropriate entries of 
subject merchandise, as described in 
Appendix I of this notice, entered, or 
withdrawn from warehouse, for 
consumption on or after November 19, 
2020, the date of publication of the 
Preliminary Determination of this 
investigation in the Federal Register. 

Pursuant to section 735(c)(1)(B)(ii) of 
the Act and 19 CFR 351.210(d), upon 
publication of this notice, Commerce 
will instruct CBP to require a cash 
deposit equal to the estimated weighted- 
average dumping margin or the 
estimated all-others rate, as follows: (1) 
The cash deposit rate for the 
respondents listed above will be equal 
to the company-specific estimated 
weighted-average dumping margin 
determined in this final determination; 
(2) if the exporter is not a respondent 
identified above but the producer is, 
then the cash deposit rate will be equal 
to the company-specific estimated 
weighted-average dumping margin 
established for that producer of the 
subject merchandise; and (3) the cash 
deposit rate for all other producers and 
exporters will be equal to the all-others 
estimated weighted-average dumping 
margin. These suspension of-liquidation 
instructions will remain in effect until 
further notice. 

International Trade Commission 
Notification 

In accordance with section 735(d) of 
the Act, we will notify the International 
Trade Commission (ITC) of the final 
affirmative determination of sales at 
LTFV. Because the final determination 
in this proceeding is affirmative, in 
accordance with section 735(b)(2) of the 
Act, the ITC will make its final 
determination as to whether the 
domestic industry in the United States 
is materially injured, or threatened with 
material injury, by reason of imports, or 
sales (or the likelihood of sales) for 
importation of PC strand no later than 
45 days after our final determination. If 
the ITC determines that material injury 
or threat of material injury does not 
exist, the proceeding will be terminated, 
and all cash deposits will be refunded. 
If the ITC determines that material 
injury or threat of material injury does 
exist, Commerce will issue an 
antidumping duty order directing CBP 
to assess, upon further instruction by 
Commerce, antidumping duties on all 
imports of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the effective 
date of the suspension of liquidation. 

Notification Regarding Administrative 
Protective Order 

This notice serves as the only 
reminder to parties subject to an 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
notification of the return or destruction 
of APO materials or conversion to 
judicial protective order is hereby 
requested. Failure to comply with the 
regulations and the terms of an APO is 
a violation subject to sanction. 

Notification to Interested Parties 
We are issuing and publishing this 

determination and notice in accordance 
with sections 735(d) and 777(i) of the 
Act and 19 CFR 351.210(c). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 

Appendix I 

Scope of the Investigation 
The merchandise covered by this 

investigation is prestressed concrete steel 
wire strand (PC strand), produced from wire 
of non-stainless, non-galvanized steel, which 
is suitable for use in prestressed concrete 
(both pretensioned and post-tensioned) 
applications. The product definition 
encompasses covered and uncovered strand 
and all types, grades, and diameters of PC 
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1 See Antidumping Duty Order: Polyvinyl Alcohol 
from Japan, 68 FR 39518 (July 2, 2003). 

2 See Antidumping Duty Order: Polyvinyl Alcohol 
from the People’s Republic of China, 68 FR 56620 
(October 1, 2003). 

3 See Initiation of Five-Year (Sunset) Reviews, 85 
FR 18189 (April 1, 2020). 

4 See Polyvinyl Alcohol from China and Japan; 
Institution of Five-Year Reviews, 85 FR 18271 (April 
1, 2020). 

5 See Polyvinyl Alcohol from the People’s 
Republic of China and Japan: Final Results of the 
Expedited Sunset Reviews of the Antidumping Duty 
Orders, 85 FR 42828 (July 15, 2020). 

6 See Polyvinyl Alcohol from China and Japan; 
Determinations, 86 FR 17402 (April 2, 2021). 

strand. PC strand is normally sold in the 
United States in sizes ranging from 0.25 
inches to 0.70 inches in diameter. PC strand 
made from galvanized wire is only excluded 
from the scope if the zinc and/or zinc oxide 
coating meets or exceeds the 0.40 oz./ft2 
standard set forth in ASTM–A–475. 

The PC strand subject to this investigation 
is currently classifiable under subheadings 
7312.10.3010 and 7312.10.3012 of the 
Harmonized Tariff Schedule of the United 
States (HTSUS). Although the HTSUS 
subheadings are provided for convenience 
and customs purposes, the written 
description of the scope of this investigation 
is dispositive. 

Appendix II 

List of Topics Discussed in the Issues and 
Decision Memorandum 

I. Summary 
II. Background 
III. Scope of the Investigation 
IV. Changes Since the Preliminary 

Determination 
V. Discussion of the Issues 

Comment 1: Whether Home Market Sales 
with Missing Payment Dates Should Be 
Disregarded 

VI. Recommendation 

[FR Doc. 2021–07366 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–570–879, A–588–861] 

Polyvinyl Alcohol From the People’s 
Republic of China and Japan: 
Continuation of Antidumping Duty 
Orders 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: As a result of the 
determinations by the Department of 
Commerce (Commerce) and the 
International Trade Commission (ITC) 
that revocation of the antidumping duty 
(AD) orders on polyvinyl alcohol (PVA) 
from the People’s Republic of China 
(China) and Japan would likely lead to 
a continuation or recurrence of dumping 
and material injury to an industry in the 
United States, Commerce is publishing 
a notice of continuation of the AD 
orders on PVA from China and Japan. 
DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Laurel LaCivita, AD/CVD Operations, 
Office III, Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue NW, 
Washington, DC 20230; telephone: (202) 
482–4243. 
SUPPLEMENTARY INFORMATION: 

Background 
On July 2, 2003, Commerce published 

the AD order on PVA from Japan.1 On 
October 1, 2003, Commerce published 
the AD order on PVA from China.2 On 
April 1, 2020, Commerce initiated 3 and 
the ITC instituted 4 five-year (sunset) 
reviews of the AD orders on PVA from 
China and Japan pursuant to section 
751(c) of the Tariff Act of 1930, as 
amended (the Act). As a result of its 
reviews, Commerce determined that 
revocation of the AD orders on PVA 
from China and Japan would likely lead 
to a continuation or recurrence of 
dumping, and notified the ITC of the 
magnitude of the margins of dumping 
likely to prevail should the orders be 
revoked.5 

On April 2, 2021, the ITC published 
its determinations, pursuant to sections 
751(c) and 752(a) of the Act, that 
revocation of the AD orders on PVA 
from China and Japan would likely lead 
to a continuation or recurrence of 
material injury to an industry in the 
United States within a reasonably 
foreseeable time.6 

Scope of the Orders 
The merchandise covered by these 

orders is PVA. This product consists of 
all PVA hydrolyzed in excess of 80 
percent, whether or not mixed or 
diluted with commercial levels of 
defoamer or boric acid, except as noted 
below. 

The following products are 
specifically excluded from the scope of 
these orders: 

(1) PVA in fiber form. 
(2) PVA with hydrolysis less than 83 

mole percent and certified not for use in 
the production of textiles. 

(3) PVA with hydrolysis greater than 
85 percent and viscosity greater than or 
equal to 90 cps. 

(4) PVA with a hydrolysis greater than 
85 percent, viscosity greater than or 
equal to 80 cps but less than 90 cps, 
certified for use in an ink jet 
application. 

(5) PVA for use in the manufacture of 
an excipient or as an excipient in the 

manufacture of film coating systems 
which are components of a drug or 
dietary supplement, and accompanied 
by an end-use certification. 

(6) PVA covalently bonded with 
cationic monomer uniformly present on 
all polymer chains in a concentration 
equal to or greater than one mole 
percent. 

(7) PVA covalently bonded with 
carboxylic acid uniformly present on all 
polymer chains in a concentration equal 
to or greater than two mole percent, 
certified for use in a paper application. 

(8) PVA covalently bonded with thiol 
uniformly present on all polymer 
chains, certified for use in emulsion 
polymerization of non-vinyl acetic 
material. 

(9) PVA covalently bonded with 
paraffin uniformly present on all 
polymer chains in a concentration equal 
to or greater than one mole percent. 

(10) PVA covalently bonded with 
silan uniformly present on all polymer 
chains certified for use in paper coating 
applications. 

(11) PVA covalently bonded with 
sulfonic acid uniformly present on all 
polymer chains in a concentration level 
equal to or greater than one mole 
percent. 

(12) PVA covalently bonded with 
acetoacetylate uniformly present on all 
polymer chains in a concentration level 
equal to or greater than one mole 
percent. 

(13) PVA covalently bonded with 
polyethylene oxide uniformly present 
on all polymer chains in a concentration 
level equal to or greater than one mole 
percent. 

(14) PVA covalently bonded with 
quaternary amine uniformly present on 
all polymer chains in a concentration 
level equal to or greater than one mole 
percent. 

(15) PVA covalently bonded with 
diacetoneacrylamide uniformly present 
on all polymer chains in a concentration 
level greater than three mole percent, 
certified for use in a paper application. 

The merchandise subject to these 
orders is currently classifiable under 
subheading 3905.30.00 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS). Although the 
HTSUS subheading is provided for 
convenience and customs purposes, the 
written description of the scope of these 
orders is dispositive. 

Continuation of the Orders 

As a result of the determinations by 
Commerce and the ITC that revocation 
of the AD orders on PVA from China 
and Japan would likely lead to a 
continuation or recurrence of dumping, 
and of material injury to an industry in 
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1 See Prestressed Concrete Steel Wire Strand from 
Tunisia: Preliminary Affirmative Determination of 
Sales at Less Than Fair Value, Postponement of 
Final Determination, and Extension of Provisional 
Measures, 85 FR 73681 (November 19, 2020) 
(Preliminary Determination), and accompanying 
Preliminary Decision Memorandum. 

2 See Memorandum, ‘‘Issues and Decision 
Memorandum for the Final Affirmative 
Determination in the Less-Than-Fair-Value 
Investigation of Prestressed Concrete Steel Wire 
Strand,’’ dated concurrently with, and hereby 
adopted by, this notice (Issues and Decision 
Memorandum). 

3 See Commerce’s Letter, Untitled, dated 
November 8, 2020; see also Maklada’s Letter, 
‘‘Prestressed Concrete Steel Wire Strand from 
Tunisia: Remote Verification Response,’’ dated 
December 16, 2020. 

the United States, pursuant to section 
751(d)(2) of the Act, Commerce hereby 
orders the continuation of the AD orders 
on PVA from China and Japan. U.S. 
Customs and Border Protection (CBP) 
will continue to collect AD cash 
deposits at the rates in effect at the time 
of entry for all imports of subject 
merchandise. The effective date of the 
continuation of the orders will be the 
date of publication in the Federal 
Register of this notice of continuation. 
Pursuant to section 751(c)(2) of the Act 
and 19 CFR 351.218(c)(2), Commerce 
intends to initiate the next five-year 
review of these orders not later than 30 
days prior to the fifth anniversary of the 
effective date of continuation. 

Administrative Protective Order 

This notice also serves as the only 
reminder to parties subject to 
administrative protective order (APO) of 
their responsibility concerning the 
return/destruction or conversion to 
judicial protective order of proprietary 
information disclosed under APO in 
accordance with 19 CFR 351.305(a)(3). 
Failure to comply is a violation of the 
APO which may be subject to sanctions. 

Notification to Interested Parties 

These five-year (sunset) reviews and 
this notice are in accordance with 
sections 751(c) and (d)(2), and 777(i) the 
Act, and 19 CFR 351.218(f)(4). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 
[FR Doc. 2021–07303 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–723–001] 

Prestressed Concrete Steel Wire 
Strand From Tunisia: Final Affirmative 
Determination of Sales at Less Than 
Fair Value 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that prestressed 
concrete steel wire strand (PC strand) 
from Tunisia is being, or is likely to be, 
sold in the United States at less than fair 
value (LTFV) during the period of 
investigation (POI), April 1, 2019, 
through March 31, 2020. The final 
weighted-average dumping margins are 
listed below in the section entitled 
‘‘Final Determination.’’ 

DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: Eva 
Kim, AD/CVD Operations, Office IV, 
Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 1401 
Constitution Avenue NW, Washington, 
DC 20230; telephone: (202) 482–8283. 
SUPPLEMENTARY INFORMATION: 

Background 

On November 19, 2020, Commerce 
published the Preliminary 
Determination in this investigation, and 
invited interested parties to comment on 
the findings.1 The petitioners in this 
investigation are Insteel Wire Products, 
Sumiden Wire Products Corporation, 
and Wire Mesh Corp. The mandatory 
respondent subject to this investigation 
is Ste. Ten. De Trefilage Maklada, which 
later amended its name to Maklada 
Industries and Maklada SA 
(collectively, Maklada). A summary of 
the events that occurred since the 
Preliminary Determination, may be 
found in the Issues and Decision 
Memorandum.2 

Period of Investigation 

The POI is April 1, 2019, through 
March 31, 2020. 

Scope of the Investigation 

The product covered by this 
investigation is PC strand from Tunisia. 
For a complete description of the scope 
of this investigation, see Appendix I. 

Analysis of Comments Received 

All issues raised by interested parties 
in the case and rebuttal briefs are 
discussed in the Issues and Decision 
Memorandum. A list of the issues raised 
by parties and responded to by 
Commerce in the Issues and Decision 
Memorandum is attached to this notice 
as Appendix II. The Issues and Decision 
Memorandum is a public document and 
is available electronically via 
Enforcement and Compliance’s 
Antidumping and Countervailing Duty 
Centralized Electronic Service System 
(ACCESS). ACCESS is available to 
registered users at https://
access.trade.gov. In addition, a complete 

version of the Issues and Decision 
Memorandum can be accessed directly 
at http://enforcement.trade.gov/frn/ 
index.html. 

Verification 
Commerce was unable to conduct on- 

site verification of the information 
relied upon in making its final 
determination in this investigation as 
provided for in section 782(i) of the 
Tariff Act of 1930, as amended (the Act). 
Accordingly, we took additional steps in 
lieu of on-site verification and requested 
additional documentation and 
information.3 

Changes Since the Preliminary 
Determination 

Based on our analysis of the 
comments received, we made one 
change to the margin assigned to 
Maklada since the Preliminary 
Determination. For a discussion of this 
change, see the Issues and Decision 
Memorandum. 

All-Others Rate 
Section 735(c)(5)(A) of the Act 

provides that the estimated weighted- 
average dumping margin for all other 
producers and exporters not 
individually investigated shall be equal 
to the weighted average of the estimated 
weighted-average dumping margins 
established for individually investigated 
exporters and producers, excluding any 
margins that are zero, de minimis, or 
determined entirely under section 776 
of the Act. The only rate that is not zero, 
de minimis, or based entirely on facts 
otherwise available is the rate calculated 
for Maklada. Accordingly, the rate 
calculated for Maklada is also the rate 
assigned to all other producers and 
exporters. 

Final Determination 
The final estimated weighted-average 

dumping margins are as follows: 

Exporter/producer 

Estimated 
weighted- 
average 
dumping 
margin 

(percent) 

Maklada Industries and Maklada 
SA ........................................... 30.58 

All Others .................................... 30.58 

Disclosure 
We intend to disclose to interested 

parties the calculations and analysis 
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performed in this final determination 
within five days of any public 
announcement or, if there is no public 
announcement, within five days of the 
date of the publication of this notice to 
parties in this proceeding in accordance 
with 19 CFR 351.224(b). 

Continuation of Suspension of 
Liquidation 

In accordance with section 
735(c)(1)(B) of the Act, Commerce will 
instruct U.S. Customs and Border 
Protection (CBP) to continue to suspend 
liquidation of all appropriate entries of 
subject merchandise from Maklada and 
all other producers and exporters, as 
described in Appendix I, entered, or 
withdrawn from warehouse, for 
consumption on or after November 19, 
2020, the date of publication of the 
Preliminary Determination in the 
Federal Register. 

Pursuant to section 735(c)(1)(B)(ii) of 
the Act and 19 CFR 351.210(d), upon 
publication of this notice, Commerce 
will instruct CBP to require a cash 
deposit for such entries of merchandise 
equal to the estimated weighted average 
dumping margin or the estimated all- 
others rate, as follows: (1) The cash 
deposit rate for the respondents listed 
above will be equal to the company- 
specific estimated weighted-average 
dumping margin determined in this 
final determination; (2) if the exporter is 
not a respondent identified above but 
the producer is, then the cash deposit 
rate will be equal to the respondent- 
specific estimated weighted-average 
dumping margin established for that 
producer of the subject merchandise; 
and (3) the cash deposit rate for all other 
producers and exporters will be equal to 
the all-others estimated weighted- 
average dumping margin. 

These suspension of liquidation 
instructions will remain in effect until 
further notice. 

International Trade Commission 
Notification 

In accordance with section 735(d) of 
the Act, we will notify the International 
Trade Commission (ITC) of the final 
affirmative determination of sales at 
LTFV. Because the final determination 
in this proceeding is affirmative, in 
accordance with section 735(b)(2) of the 
Act, the ITC will make its final 
determination as to whether the 
domestic industry in the United States 
is materially injured, or threatened with 
material injury, by reason of imports, or 
sales (or the likelihood of sales) for 
importation of PC strand no later than 
45 days after our final determination. If 
the ITC determines that material injury 
or threat of material injury does not 

exist, the proceeding will be terminated, 
and all cash deposits will be refunded. 
If the ITC determines that material 
injury or threat of material injury does 
exist, Commerce will issue an 
antidumping duty order directing CBP 
to assess, upon further instruction by 
Commerce, antidumping duties on all 
imports of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the effective 
date of the suspension of liquidation. 

Notification Regarding Administrative 
Protective Order 

This notice serves as the only 
reminder to parties subject to an 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
notification of the return or destruction 
of APO materials or conversion to 
judicial protective order is hereby 
requested. Failure to comply with the 
regulations and the terms of an APO is 
a violation subject to sanction. 

Notification to Interested Parties 
We are issuing and publishing this 

determination and notice in accordance 
with sections 735(d) and 777(i) of the 
Act, and 19 CFR 351.210(c). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 

Appendix I 

Scope of the Investigation 
The merchandise covered by this 

investigation is prestressed concrete steel 
wire strand (PC strand), produced from wire 
of non-stainless, non-galvanized steel, which 
is suitable for use in prestressed concrete 
(both pretensioned and post-tensioned) 
applications. The product definition 
encompasses covered and uncovered strand 
and all types, grades, and diameters of PC 
strand. PC strand is normally sold in the 
United States in sizes ranging from 0.25 
inches to 0.70 inches in diameter. PC strand 
made from galvanized wire is only excluded 
from the scope if the zinc and/or zinc oxide 
coating meets or exceeds the 0.40 oz./ft2 
standard set forth in ASTM–A–475. 

The PC strand subject to this investigation 
is currently classifiable under subheadings 
7312.10.3010 and 7312.10.3012 of the 
Harmonized Tariff Schedule of the United 
States (HTSUS). Although the HTSUS 
subheadings are provided for convenience 
and customs purposes, the written 
description of the scope of this investigation 
is dispositive. 

Appendix II 

List of Topics Discussed in the Issues and 
Decision Memorandum 
I. Summary 

II. Background 
III. Scope of the Investigation 
IV. Changes Since the Preliminary 

Determination 
V. Discussion of the Issues 

Comment 1: Whether SAS Program 
Language Should Reflect that Maklada 
Industries and Maklada SA Were 
Collapsed into A Single Entity 

Comment 2: Whether Maklada Failed to 
Properly Report Its Warranty Expenses 
for Its U.S. Sales 

Comment 3: Whether Commerce Should 
Include Maklada’s Parent’s General and 
Administrative (G&A) Expenses in 
Maklada’s G&A Ratio 

Comment 4: Whether Commerce Should 
Include Maklada’s Parent’s Interest 
Expenses in Maklada’s Interest Expense 
Ratio 

VI. Recommendation 

[FR Doc. 2021–07364 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–580–889] 

Dioctyl Terephthalate From the 
Republic of Korea: Final Results of 
Antidumping Duty Administrative 
Review; 2018–2019 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that Hanwha 
Chemical Corporation, a producer or 
exporter subject to this review, made 
sales of subject merchandise at less than 
normal value during the period of 
review (POR), August 1, 2018, through 
July 31, 2019. Commerce determines 
that Hanwha Chemical Corporation 
(Hanwha Chemical) made sales of 
subject merchandise at less than normal 
value during the POR, and that Aekyung 
Petrochemical Co., Ltd. (AKP) and LG 
Chem, Ltd. (LG Chem), did not make 
sales of subject merchandise at less than 
normal value during the POR. 
DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Laurel LaCivita or Patrick Barton, AD/ 
CVD Operations, Office III, Enforcement 
and Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW, Washington, DC 20230; telephone: 
(202) 482–4243 or (202) 482–0012, 
respectively. 

SUPPLEMENTARY INFORMATION: 

Background 

On December 23, 2020, Commerce 
published the Preliminary Results for 
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1 See Dioctyl Terephthalate from the Republic of 
Korea: Preliminary Results of Antidumping Duty 
Administrative Review; 2018–2019, 85 FR 83894 
(December 23, 2020) (Preliminary Results), and 
accompanying Preliminary Decision Memorandum. 

2 See Preliminary Results, 85 FR at 83895. 

3 For a full discussion of this practice, see 
Antidumping and Countervailing Duty Proceedings: 
Assessment of Antidumping Duties, 68 FR 23954 
(May 6, 2003). 

4 See Notice of Discontinuation of Policy to Issue 
Liquidation Instructions After 15 Days in 
Applicable Antidumping and Countervailing Duty 
Administrative Proceedings, 86 FR 3995 (January 
15, 2021). 

this administrative review.1 We invited 
interested parties to comment on the 
Preliminary Results.2 This review covers 
three respondents: AKP, Hanwha 
Chemical, and LG Chem. No interested 
party submitted comments on the 
Preliminary Results. Accordingly, the 
final results remain unchanged from the 
Preliminary Results. Commerce 
conducted this review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Act). 

Scope of the Order 
The merchandise covered by this 

order is dioctyl terephthalate (DOTP), 
regardless of form. DOTP that has been 
blended with other products is included 
within this scope when such blends 
include constituent parts that have not 
been chemically reacted with each other 
to produce a different product. For such 
blends, only the DOTP component of 
the mixture is covered by the scope of 
this order. 

DOTP that is otherwise subject to this 
order is not excluded when commingled 
with DOTP from sources not subject to 
this order. Commingled refers to the 
mixing of subject and non-subject 
DOTP. Only the subject component of 
such commingled products is covered 
by the scope of the order. 

DOTP has the general chemical 
formulation C6H4(C8H17COO)2 and a 
chemical name of ‘‘bis (2-ethylhexyl) 
terephthalate’’ and has a Chemical 
Abstract Service (CAS) registry number 
of 6422–86–2. Regardless of the label, 
all DOTP is covered by this order. 

Subject merchandise is currently 
classified under subheading 
2917.39.2000 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 
Subject merchandise may also enter 
under subheadings 2917.39.7000 or 
3812.20.1000 of the HTSUS. While the 
CAS registry number and HTSUS 
classification are provided for 
convenience and customs purposes, the 
written description of the scope of this 
order is dispositive. 

The merchandise covered by this 
order is dioctyl terephthalate (DOTP), 
regardless of form. DOTP that has been 
blended with other products is included 
within this scope when such blends 
include constituent parts that have not 
been chemically reacted with each other 
to produce a different product. For such 
blends, only the DOTP component of 
the mixture is covered by the scope of 
this order. 

Application of Adverse Facts Available 

For these final results, we continue to 
find that Hanwha Chemical withheld 
information requested by Commerce, 
failed to provide the requested 
information in the form and manner 
requested, and significantly impeded 
the proceeding, warranting a 
determination on the basis of the facts 
available under section 776(a) of the 
Act. Further, we continue to find that 
Hanwha Chemical failed to cooperate to 
the best of its ability pursuant to section 
776(b) of the Act. Therefore, we 
continue to find that the application of 
adverse facts available, pursuant to 
sections 776(a) and (b) of the Act, is 
warranted with respect to Hanwha 
Chemical. 

Final Results of the Administrative 
Review 

We determine that the following 
weighted-average dumping margins 
exist for the respondents for the period 
August 1, 2018, through July 31, 2019: 

Exporter or producer 

Weighted- 
average 
dumping 
margin 

(percent) 

Aekyung Petrochemical Co., Ltd 0.00 
Hanwha Chemical Corporation .. 22.97 
LG Chem, Ltd ............................. 0.00 

Disclosure 

As noted above, Commerce received 
no comments on its Preliminary Results. 
As a consequence, we have not 
modified our analysis, and will not 
issue a decision memorandum to 
accompany this Federal Register notice. 
Further, because we have not changed 
our calculations since the Preliminary 
Results, there are no new calculations to 
disclose in accordance with 19 CFR 
351.224(b) for these final results. 

Assessment Rates 

Pursuant to section 751(a)(2)(A) of the 
Act and 19 CFR 351.212(b)(1), 
Commerce will determine, and U.S. 
Customs and Border Protection (CBP) 
shall assess, antidumping duties on all 
appropriate entries of subject 
merchandise in accordance with the 
final results of this review. We will 
calculate importer-specific assessment 
rates on the basis of the ratio of the total 
amount of dumping calculated for each 
importer’s examined sales and the total 
entered value of the importer’s sales in 
accordance with 19 CFR 351.212(b)(1). 

Where the respondent’s weighted- 
average dumping margin is either zero 
or de minimis within the meaning of 19 
CFR 351.106(c), or an importer-specific 

assessment rate is zero or de minimis, 
we will instruct CBP to liquidate the 
appropriate entries without regard to 
antidumping duties. 

Commerce’s ‘‘reseller policy’’ will 
apply to entries of subject merchandise 
during the POR produced by companies 
included in these final results of review 
for which the reviewed companies did 
not know that the merchandise they 
sold to the intermediary (e.g., a reseller, 
trading company, or exporter) was 
destined for the United States. In such 
instances, we will instruct CBP to 
liquidate unreviewed entries at the all- 
others rate if there is no rate for the 
intermediate company(ies) involved in 
the transaction.3 

The final results of this administrative 
review shall be the basis for the 
assessment of antidumping duties on 
entries of merchandise under review 
and for future cash deposits of estimated 
duties, where applicable. Consistent 
with its recent notice,4 Commerce 
intends to issue assessment instructions 
to CBP no earlier than 35 days after the 
date of publication of the final results of 
this review in the Federal Register. If a 
timely summons is filed at the U.S. 
Court of International Trade, the 
assessment instructions will direct CBP 
not to liquidate relevant entries until the 
time for parties to file a request for a 
statutory injunction has expired (i.e., 
within 90 days of publication). 

Cash Deposit Requirements 

The following cash deposit 
requirements for estimated antidumping 
duties will be effective for all shipments 
of subject merchandise entered, or 
withdrawn from warehouse, for 
consumption on or after the publication 
date of the final results of this 
administrative review, as provided by 
section 751(a)(2)(C) of the Act: (1) The 
cash deposit rate for the companies 
listed above will be equal to each 
company’s weighted-average dumping 
margin established in the final results of 
this administrative review (except if that 
rate is de minimis, in which situation 
the cash deposit rate will be zero); (2) 
for merchandise exported by a producer 
or exporter not covered in this review 
but covered in a prior completed 
segment of the proceeding, the cash 
deposit rate will continue to be the 
company-specific rate published for the 
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5 See Dioctyl Terephthalate from the Republic of 
Korea: Antidumping Duty Order, 82 FR 39410 
(August 18, 2017). 

1 See Drawn Stainless Steel Sinks from the 
People’s Republic of China: Preliminary Results of 
the Antidumping Duty Administrative Review and 
Preliminary Determination of No Shipments; 2019– 
2020, 86 FR 7363 (January 28, 2021) (Preliminary 
Results), and accompanying Preliminary Decision 
Memorandum (PDM). 

2 For a complete description of the scope of the 
order, see the Preliminary Results PDM at 4. 

3 We assigned KaiPing Dawn the most recently 
assigned separate rate in this proceeding (i.e., 1.78 
percent). See Drawn Stainless Steel Sinks from the 
People’s Republic of China: Final Results of 
Antidumping Duty Administrative Review; 2018– 
2019, 85 FR 11341 (February 27, 2020). 

4 See Notice of Discontinuation of Policy to Issue 
Liquidation Instructions After 15 Days in 
Applicable Antidumping and Countervailing Duly 
Administrative Proceedings, 86 FR 3995 (January 
15, 2021). 

most recent period; (3) if the exporter is 
not a firm covered in this review, a prior 
review, or the original investigation but 
the producer has been covered in a prior 
complete segment of this proceeding, 
the cash deposit rate will be the 
company-specific rate established for 
the most recent period for the producer 
of the merchandise; (4) the cash deposit 
rate for all other producers or exporters 
will continue to be 3.69 percent,5 the 
all-others rate established in the less- 
than-fair-value investigation. These cash 
deposit requirements, when imposed, 
shall remain in effect until further 
notice. 

Notification to Importers Regarding the 
Reimbursement of Duties 

This notice also serves as a final 
reminder to importers of their 
responsibility under 19 CFR 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in 
Commerce’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of double antidumping duties. 

Notification Regarding Administrative 
Protective Order 

This notice also serves as a reminder 
to parties subject to administrative 
protective order (APO) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
written notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a sanctionable violation. 

Notification to Interested Parties 

We are issuing and publishing these 
final results of administrative review in 
accordance with sections 751(a)(1) and 
777(i) of the Act, and 19 CFR 
351.221(b)(5). 

Dated: April 5, 2021. 

Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 
[FR Doc. 2021–07304 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–570–983] 

Drawn Stainless Steel Sinks From the 
People’s Republic of China: Final 
Results of Antidumping Duty 
Administrative Review; 2019–2020 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) finds that certain 
companies covered by this 
administrative review sold drawn 
stainless sinks from the People’s 
Republic of China (China) at less than 
normal value during the period of 
review (POR) April 1, 2019, through 
March 31, 2020. 
DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Adam Simons, AD/CVD Operations, 
Office II, Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 1401 
Constitution Avenue NW, Washington, 
DC 20230; telephone: (202) 482–6172. 
SUPPLEMENTARY INFORMATION: 

Background 
On January 28, 2021, Commerce 

published the Preliminary Results and 
invited interested parties to comment.1 
We received no comments from 
interested parties on the Preliminary 
Results. Commerce conducted this 
administrative review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Act). 

Scope of the Order 
The products covered by the order 

include drawn stainless steel sinks. 
Imports of subject merchandise are 
currently classified under the 
Harmonized Tariff Schedule of the 
United States (HTSUS) subheadings 
7324.10.0000 and 7324.10.0010. 
Although the HTSUS subheadings are 
provided for convenience and customs 
purposes, the written description of the 
scope of the order is dispositive.2 

Final Results of Review 
Because we received no comments, 

we made no changes from the 
Preliminary Results. Therefore, we 

continue to find that the two mandatory 
respondents, Jiangmen New Star Hi- 
Tech Enterprise Ltd. (New Star) and 
Zhuhai Kohler Kitchen & Bathroom 
Products Co., Ltd. (Kohler), have not 
established their eligibility for a 
separate rate and are part of the China- 
wide entity. We also continue to find for 
these final results that, because the 
following companies did not submit 
separate rate applications or 
certifications, they are ineligible for a 
separate rate and are part of the China- 
wide entity: Guangdong G-Top Import & 
Export Co., Ltd. (G-Top); Jiangmen 
Pioneer Import & Export Co., Ltd. 
(Pioneer); and Zhongshan Superte 
Kitchenware Co., Ltd. (Superte). Finally, 
we continue to grant a separate rate to 
KaiPing Dawn Plumbing Products Inc. 
(KaiPing Dawn), which demonstrated 
eligibility for separate rate status but 
was not selected for individual 
examination.3 We determine that the 
dumping margin for KaiPing Dawn for 
the period April 1, 2019, through March 
31, 2020 is as follows: 

Exporter 

Weighted- 
average 
dumping 
margin 

(percent) 

KaiPing Dawn Plumbing Prod-
ucts Inc .................................... 1.78 

Assessment Rates 

Commerce shall determine, and U.S. 
Customs and Border Protection (CBP) 
shall assess, antidumping duties on all 
appropriate entries in accordance with 
section 751(a)(2)(C) of the Act and 19 
CFR 351.212(b). Because we determined 
that the following companies were not 
eligible for a separate rate and are part 
of the China-wide entity, we will 
instruct CBP to apply an ad valorem 
assessment rate of 76.45 percent to all 
entries of subject merchandise during 
the POR that were produced and/or 
exported by: New Star; Kohler; G-Top; 
Pioneer; and Superte. We will instruct 
CBP to apply an assessment rate to all 
entries of merchandise produced and/or 
exported by KaiPing Dawn equal to the 
dumping margin indicated above. 

Consistent with its recent notice,4 
Commerce intends to issue assessment 
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1 See Prestressed Concrete Steel Wire Strand from 
Spain: Preliminary Affirmative Determination of 
Sales at Less Than Fair Value, Preliminary Negative 
Determination of Critical Circumstances, 
Postponement of Final Determination, and 
Extension of Provisional Measures, 85 FR 73683 
(November 19, 2020) (Preliminary Determination), 
and accompanying Preliminary Decision 
Memorandum (PDM). 

2 See Commerce’s Letter, ‘‘Antidumping Duty 
Investigation of Prestressed Concrete Steel Wire 
Strand from Spain,’’ dated December 10, 2020; see 
also TYCSA’s Letter, ‘‘Prestressed Concrete Steel 
Wire Strand from Spain: Response to the 
Questionnaire in Lieu of Verification,’’ dated 
December 18, 2020. 

3 See Preliminary Determination PDM at 4–6. 

instructions to CBP no earlier than 35 
days after the date of publication of the 
final results of this review in the 
Federal Register. If a timely summons is 
filed at the U.S. Court of International 
Trade, the assessment instructions will 
direct CBP not to liquidate relevant 
entries until the time for parties to file 
a request for a statutory injunction has 
expired (i.e., within 90 days of 
publication). 

Cash Deposit Requirements 
The following cash deposit 

requirements will be effective for all 
shipments of subject merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
by section 751(a)(2)(C) of the Act: (1) 
For the company listed above that has 
a separate rate, the cash deposit rate will 
be the rate established in these final 
results of review; (2) for previously 
investigated or reviewed Chinese and 
non-Chinese exporters not listed above 
that have separate rates, the cash 
deposit rate will continue to be equal to 
the exporter-specific weighted-average 
dumping margin published of the most 
recently-completed segment of this 
proceeding; (3) for all Chinese exporters 
of subject merchandise that have not 
been found to be entitled to a separate 
rate, the cash deposit rate will be the 
rate for the China-wide entity, 76.45 
percent; and (4) for all exporters of 
subject merchandise which are not 
located in China and which are not 
eligible for a separate rate, the cash 
deposit rate will be the rate applicable 
to Chinese exporter(s) that supplied that 
non-Chinese exporter. These deposit 
requirements, when imposed, shall 
remain in effect until further notice. 

Notification to Importers 
This notice serves as a reminder to 

importers of their responsibility, under 
19 CFR 351.402(f)(2), to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in 
Commerce’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of double antidumping duties. 

Notification Regarding Administrative 
Protective Order 

This notice also serves as a reminder 
to parties subject to administrative 
protective order (APO) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 

with 19 CFR 351.305(a)(3). Timely 
written notification of return/ 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and the terms of an 
APO is a sanctionable violation. 

Notification to Interested Parties 
We are issuing and publishing this 

notice in accordance with sections 
751(a)(1) and 777(i) of the Act, and 19 
CFR 351.213(h) and 351.221(b)(5). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 
[FR Doc. 2021–07307 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–469–821] 

Prestressed Concrete Steel Wire 
Strand From Spain: Final Affirmative 
Determination of Sales at Less Than 
Fair Value and Final Negative 
Determination of Critical 
Circumstances 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that prestressed 
concrete steel wire strand (PC strand) 
from Spain is being, or is likely to be, 
sold in the United States at less than fair 
value (LTFV). 
DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Terre Keaton Stefanova or William 
Miller, AD/CVD Operations, Office II, 
Enforcement and Compliance, 
International Trade Administration, 
U.S. Department of Commerce, 1401 
Constitution Avenue NW, Washington, 
DC 20230; telephone: (202) 482–1280 or 
(202) 482–3906, respectively. 
SUPPLEMENTARY INFORMATION: 

Background 
On November 19, 2020, Commerce 

published the Preliminary 
Determination of sales at LTFV of PC 
strand from Spain and invited interested 
parties to comment on our findings.1 We 

received no comments from interested 
parties on the Preliminary 
Determination. 

Period of Investigation 

The period of investigation is April 1, 
2019, through March 31, 2020. 

Scope of the Investigation 

The product covered by this 
investigation is PC strand from Spain. 
For a full description of the scope of this 
investigation, see the appendix to this 
notice. 

Verification 

Commerce was unable to conduct on- 
site verification of the information 
relied upon in making its final 
determination in this investigation as 
provided for in section 782(i) of the 
Tariff Act of 1930, as amended (the Act). 
Accordingly, we took additional steps in 
lieu of an on-site verification to verify 
the information relied upon in making 
this final determination.2 

Changes Since the Preliminary 
Determination 

Because we received no comments 
from interested parties on our 
Preliminary Determination, we have 
made no changes to our calculations for 
the final determination. 

Final Negative Determination of 
Critical Circumstances 

Consistent with the Preliminary 
Determination,3 Commerce continues to 
determine that critical circumstances do 
not exist within the meaning of section 
735(a)(3) of the Act. 

All-Others Rate 

As discussed in the Preliminary 
Determination, Commerce based the all- 
others rate on the above de minimis 
weighted-average dumping margin 
calculated for Global Special Steel 
Products S.A.U. (d.b.a. Trenzas y Cables 
de Acero PSC, S.L. (TYCSA)), the only 
individually examined exporter/ 
producer in this investigation, in 
accordance with section 735(c)(5)(A) of 
the Act. We made no changes to the all- 
others rate for this final determination. 

Final Determination 

The final estimated weighted-average 
dumping margins are as follows: 
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4 See Preliminary Determination PDM at 4 
(‘‘Discussion of the Methodology’’). 

1 See Circular Welded Carbon-Quality Steel Pipe 
from the Sultanate of Oman: Preliminary Results of 
Antidumping Duty Administrative Review; 2018– 
2019, 85 FR 83050 (December 21, 2020) 
(Preliminary Results), and accompanying 
Preliminary Decision Memorandum. 

2 See Al Jazeera’s Letter, ‘‘Case Brief, Third 
Administrative Review of the Antidumping Order 
on Circular Welded Carbon-Quality Steel Pipe from 
the Sultanate of Oman,’’ dated January 21, 2021; 
Nucor Tubular’s Letter, ‘‘Circular Welded Carbon- 
Quality Steel Pipe from Oman: Case Brief,’’ dated 
January 21, 2021; Al Jazeera’s Letter, ‘‘Rebuttal 
Brief, Third Administrative Review of the 
Antidumping Order on Circular Welded Carbon- 

Continued 

Exporter/producer 

Estimated 
weighted- 
average 
dumping 
margin 

(percent) 

Global Special Steel Products 
S.A.U. (d.b.a. Trenzas y Ca-
bles de Acero PSC, S.L. 
(TYCSA)) ................................. 14.75 

All Others .................................... 14.75 

Disclosure 
Normally, Commerce discloses to 

interested parties the calculations 
performed in connection with a final 
determination, in accordance with 19 
CFR 351.224(b). However, because 
Commerce received no comments on 
and made no changes to the margin 
calculations in the Preliminary 
Determination, there are no calculations 
to disclose.4 

Continuation of Suspension of 
Liquidation 

In accordance with section 
735(c)(1)(B) of the Act, Commerce will 
instruct U.S. Customs and Border 
Protection (CBP) to continue to suspend 
liquidation of all entries of PC strand 
from Spain, as described in the ‘‘Scope 
of the Investigation’’ in the appendix, 
which entered, or were withdrawn from 
warehouse, for consumption on or after 
the date of publication in the of the 
Preliminary Determination. 

Pursuant to section 735(c)(1)(B)(ii) of 
the Act and 19 CFR 351.210(d), we will 
instruct CBP to require a cash deposit 
for such entries of merchandise equal to 
the amount by which the normal value 
exceeds the U.S. price as follows: (1) For 
TYCSA, the cash deposit rate will be 
equal to the weighted-average dumping 
margin determined in this final 
determination; (2) if the exporter is not 
the company identified above, but the 
producer is, then the cash deposit rate 
will be equal to the weighted-average 
dumping margin determined in this 
final determination; and (3) the cash 
deposit rate for all other producers and 
exporters will be 14.75 percent. These 
suspension of liquidation instructions 
will remain in effect until further notice. 

International Trade Commission 
Notification 

In accordance with section 735(d) of 
the Act, we will notify the International 
Trade Commission (ITC) of the final 
affirmative determination of sales at 
LTFV. Because Commerce’s final 
determination is affirmative, in 
accordance with section 735(b)(2) of the 

Act, the ITC will make its final 
determination as to whether the 
domestic industry in the United States 
is materially injured, or threatened with 
material injury, by reason of imports, or 
sales (or the likelihood of sales) for 
importation of PC strand from Spain no 
later than 45 days after this final 
determination. If the ITC determines 
that material injury or threat of material 
injury does not exist, the proceeding 
will be terminated, and all cash deposits 
will be refunded. If the ITC determines 
such injury does exist, Commerce will 
issue an antidumping duty order 
directing CBP to assess, upon further 
instruction by Commerce, antidumping 
duties on all imports of the subject 
merchandise, entered, or withdrawn 
from warehouse, for consumption on or 
after the effective date of the suspension 
of liquidation, as discussed above in the 
’’Continuation of Suspension of 
Liquidation’’ section. 

Notification Regarding Administrative 
Protective Order 

This notice serves as the only 
reminder to parties subject to an 
administrative protective order (APO) of 
their responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
notification of the return or destruction 
of APO materials or conversion to 
judicial protective order is hereby 
requested. Failure to comply with the 
regulations and the terms of an APO is 
a violation subject to sanction. 

Notification to Interested Parties 
We are issuing and publishing this 

determination and notice in accordance 
with sections 735(d) and 777(i) of the 
Act and 19 CFR 351.210(c). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 

Appendix—Scope of the Investigation 

The merchandise covered by this 
investigation is prestressed concrete steel 
wire strand (PC strand), produced from wire 
of non-stainless, non-galvanized steel, which 
is suitable for use in prestressed concrete 
(both pretensioned and post-tensioned) 
applications. The product definition 
encompasses covered and uncovered strand 
and all types, grades, and diameters of PC 
strand. PC strand is normally sold in the 
United States in sizes ranging from 0.25 
inches to 0.70 inches in diameter. PC strand 
made from galvanized wire is only excluded 
from the scope if the zinc and/or zinc oxide 
coating meets or exceeds the 0.40 oz./ft2 
standard set forth in ASTM–A–475. 

The PC strand subject to this investigation 
is currently classifiable under subheadings 

7312.10.3010 and 7312.10.3012 of the 
Harmonized Tariff Schedule of the United 
States (HTSUS). Although the HTSUS 
subheadings are provided for convenience 
and customs purposes, the written 
description of the scope of this investigation 
is dispositive. 

[FR Doc. 2021–07308 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–523–812] 

Circular Welded Carbon-Quality Steel 
Pipe From the Sultanate of Oman: 
Final Results of Antidumping Duty 
Administrative Review; 2018–2019 

AGENCY: Enforcement and Compliance, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(Commerce) determines that Al Jazeera 
Steel Products Co. SAOG (Al Jazeera) 
made sales of certain welded carbon- 
quality steel pipe from the Sultanate of 
Oman (Oman) at less than normal value 
(NV) during the period of review (POR) 
December 1, 2018, through November 
30, 2019. 
DATES: Applicable April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Dennis McClure, AD/CVD Operations, 
Office VIII, Enforcement and 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue 
NW, Washington, DC 20230; telephone: 
(202) 482–5973. 
SUPPLEMENTARY INFORMATION: 

Background 
Commerce published the Preliminary 

Results on December 21, 2020.1 We 
invited interested parties to comment on 
the Preliminary Results. 

On January 21 and 28, 2021, we 
received case and rebuttal briefs from Al 
Jazeera, the sole respondent in this 
review, and Nucor Tubular Products 
Inc. (Nucor Tubular), a domestic 
interested party), respectively.2 For 
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Quality Steel Pipe from the Sultanate of Oman,’’ 
dated January 28, 2021; and Nucor Tubular’s Letter, 
‘‘Circular Welded Carbon-Quality Steel Pipe from 
Oman: Rebuttal Brief,’’ dated January 28, 2021. 

3 See Memorandum, ‘‘Circular Welded Carbon- 
Quality Steel Pipe from the Sultanate of Oman: 
Issues and Decision Memorandum for the Final 
Results of Administrative Review; 2018–2019,’’ 
dated concurrently with, and hereby adopted by, 
this notice (Issues and Decision Memorandum). 

4 See Issues and Decision Memorandum; see also 
Memorandum, ‘‘Final Results Margin Calculation 
for Al Jazeera Steel Products Co.,’’ dated 
concurrently with this memorandum. 

5 In these final results, Commerce applied the 
assessment rate calculation method adopted in 
Antidumping Proceedings: Calculation of the 
Weighted-Average Dumping Margin and 
Assessment Rate in Certain Antidumping 
Proceedings: Final Modification, 77 FR 8101 
(February 14, 2012). 

6 See Notice of Discontinuation of Policy to Issue 
Liquidation Instructions After 15 Days in 
Applicable Antidumping and Countervailing Duty 
Administrative Proceedings, 86 FR 3995 (January 
15, 2021). 

7 For a full discussion of this clarification, see 
Antidumping and Countervailing Duty Proceedings: 
Assessment of Antidumping Duties, 68 FR 23954 
(May 6, 2003). 

8 See Circular Welded Carbon-Quality Steel Pipe 
from the Sultanate of Oman, Pakistan, and the 
United Arab Emirates: Amended Final Affirmative 
Antidumping Duty Determination and 
Antidumping Duty Orders, 81 FR 91906 (December 
19, 2016). 

events subsequent to the Preliminary 
Results, see Issues and Decision 
Memorandum.3 

Scope of the Order 

Imports covered by the order are 
shipments of circular welded carbon- 
quality steel pipe. The merchandise 
subject to review is currently 
classifiable under items 7306.19.1010, 
7306.19.1050, 7306.19.5110, 
7306.19.5150, 7306.30.1000, 
7306.30.5015, 7306.30.5020, 
7306.30.5025, 7306.30.5032, 
7306.30.5040, 7306.30.5055, 
7306.30.5085, 7306.30.5090, 
7306.50.1000, 7306.50.5030, 
7306.50.5050, and 7306.50.5070 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS). Although the 
HTSUS subheadings are provided for 
convenience and customs purposes, the 
written description of the merchandise 
subject to the order is dispositive. For a 
complete description of the scope of the 
order, see Issues and Decision 
Memorandum. 

Analysis of Comments Received 

We addressed the issues raised in the 
parties’ case and rebuttal briefs in the 
Issues and Decision Memorandum. A 
list of the issues raised by parties is 
provided in the appendix to this notice. 
The Issues and Decision Memorandum 
is a public document and is on-file 
electronically via Enforcement and 
Compliance’s Antidumping and 
Countervailing Duty Centralized 
Electronic Service System (ACCESS). 
ACCESS is available to registered users 
at https://access.trade.gov. In addition, a 
complete version of the Issues and 
Decision Memorandum can be accessed 
directly at http://enforcement.trade.gov/ 
frn/index.html. 

Changes Since the Preliminary Results 

Based on a review of the record and 
comments received from interested 
parties regarding the Preliminary 
Results, we have recalculated the 
weighted-average dumping margin for 
Al Jazeera.4 

Final Results of the Review 

As a result of this review, Commerce 
determines that the following weighted- 
average dumping margin exists for the 
period December 1, 2018, through 
November 30, 2019: 

Producer and/or exporter 

Weighted- 
average 
dumping 
margin 

(percent) 

Al Jazeera Steel Products Co. 
SAOG ...................................... 1.56 

Disclosure and Public Comment 

We intend to disclose the calculations 
performed within five days of the date 
of publication of this notice to parties in 
this proceeding in accordance with 19 
CFR 351.224(b). 

Assessment Rates 

Pursuant to section 751(a)(2)(C) of the 
Tariff Act of 1930, as amended (the Act), 
and 19 CFR 351.212(b), Commerce shall 
determine and U.S. Customs and Border 
Protection (CBP) shall assess 
antidumping duties on all appropriate 
entries of subject merchandise in 
accordance with the final results of this 
review.5 Consistent with its recent 
notice,6 Commerce intends to issue 
assessment instructions to CBP no 
earlier than 35 days after the date of 
publication of the final results of this 
review in the Federal Register. If a 
timely summons is filed at the U.S. 
Court of International Trade, the 
assessment instructions will direct CBP 
not to liquidate relevant entries until the 
time for parties to file a request for a 
statutory injunction has expired (i.e., 
within 90 days of publication). 

For Al Jazeera, we calculated 
importer-specific ad valorem duty 
assessment rates based on the ratio of 
the total amount of dumping calculated 
for the importer’s examined sales to the 
total entered value of those same sales 
in accordance with 19 CFR 
351.212(b)(1). If any importer-specific 
assessment rates calculated in the final 
results are above de minimis (i.e., at or 
above 0.5 percent), Commerce will issue 
instructions directly to CBP to assess 
antidumping duties on appropriate 

entries. Where an importer-specific 
assessment rate is zero or de minimis, 
we will instruct CBP to liquidate the 
appropriate entries without regard to 
antidumping duties. 

In accordance with Commerce’s 
‘‘automatic assessment’’ practice,7 for 
entries of subject merchandise during 
the POR produced by Al Jazeera for 
which it did not know that its 
merchandise was destined for the 
United States, we will instruct CBP to 
liquidate unreviewed entries at the all- 
others rate if there is no rate for the 
intermediate company(ies) involved in 
the transaction. 

Cash Deposit Requirements 
The following cash deposit 

requirements will be effective upon 
publication of the notice of final results 
of administrative review for all 
shipments of subject merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication of the final results of this 
administrative review, as provided by 
section 751(a)(2) of the Act: (1) The cash 
deposit rate for Al Jazeera will be the 
rate established in the final results of 
this administrative review, as noted 
above; (2) for merchandise exported by 
manufacturers or exporters not covered 
in this administrative review but 
covered in a prior segment of the 
proceeding, the cash deposit rate will 
continue to be the company-specific rate 
published for the most recently 
completed segment of this proceeding; 
(3) if the exporter is not a firm covered 
in this review, a prior review, or the 
original investigation, but the 
manufacturer is, then the cash deposit 
rate will be the rate established for the 
most recently completed segment of this 
proceeding for the manufacturer of the 
subject merchandise; and (4) the cash 
deposit rate for all other manufacturers 
or exporters will continue to be 7.36 
percent, the all-others rate established 
in the less-than-fair-value 
investigation.8 These cash deposit 
requirements, when imposed, shall 
remain in effect until further notice. 

Notification to Importers 
This notice serves as a final reminder 

to importers of their responsibility 
under 19 CFR 351.402(f) to file a 
certificate regarding the reimbursement 
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of antidumping duties prior to 
liquidation of the relevant entries 
during the POR. Failure to comply with 
this requirement could result in 
Commerce’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of doubled antidumping duties. 

Administrative Protective Order 

This notice also serves as a reminder 
to parties subject to administrative 
protective orders (APO) of their 
responsibility concerning the return or 
destruction of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3), which 
continues to govern business 
proprietary information in this segment 
of the proceeding. Timely written 
notification of the return/destruction of 
APO materials, or conversion to judicial 
protective order, is hereby requested. 
Failure to comply with the regulations 
and the terms of an APO is a 
sanctionable violation. 

Notification to Interested Parties 

We are issuing and publishing this 
notice in accordance with sections 
751(a)(1) and 777(i)(1) of the Act, and 19 
CFR 351.221(b)(5). 

Dated: April 5, 2021. 
Christian Marsh, 
Acting Assistant Secretary for Enforcement 
and Compliance. 

Appendix 

List of Topics Discussed in the Issues and 
Decision Memorandum 
I. Summary 
II. Background 
III. Scope of the Order 
IV. Discussion of the Issues 

Comment 1: Whether To Treat Section 232 
Duties as an Adjustment to the U.S. Price 

Comment 2: Whether To Adjust the Cost of 
Production To Account for Non-Prime 
Product Costs 

Comment 3: Whether To Include Reported 
Billing Adjustment Fields in Commerce’s 
Antidumping Duty Calculations 

V. Recommendation 

[FR Doc. 2021–07305 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[RTID 0648–XB010] 

Marine Mammals and Endangered 
Species 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 

Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice; issuance of a permit. 

SUMMARY: Notice is hereby given that 
permit has been issued to the following 
entity under the Marine Mammal 
Protection Act (MMPA). 

ADDRESSES: The permit and related 
documents are available for review 
upon written request via email to 
NMFS.Pr1Comments@noaa.gov. 

FOR FURTHER INFORMATION CONTACT: 
Amy Hapeman (Permit No. 25462) at 
(301) 427–8401. 

SUPPLEMENTARY INFORMATION: Notice 
was published in the Federal Register 
on the date listed below that a request 
for a permit had been submitted by the 
below-named applicant. To locate the 
Federal Register notice that announced 
our receipt of the application and a 
complete description of the activities, go 
to www.federalregister.gov and search 
on the permit number provided in Table 
1 below. 

TABLE 1—ISSUED PERMIT 

Permit No. RTID Applicant Previous Federal Register 
notice Issuance date 

25462 ............. 0648–XA851 .. America Films, Ltd., Embassy House, Queens Avenue, 
Bristol, BS8 1SB, United Kingdom (Responsible Party: 
Tom Stephens).

86 FR 8342; February 5, 
2021.

March 22, 2021. 

In compliance with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.), a final 
determination has been made that the 
activities proposed are categorically 
excluded from the requirement to 
prepare an environmental assessment or 
environmental impact statement. 

Authority: The requested permit has been 
issued under the MMPA of 1972, as amended 
(16 U.S.C. 1361 et seq.), and the regulations 
governing the taking and importing of marine 
mammals (50 CFR part 216). 

Dated: April 6, 2021. 

Julia Marie Harrison, 
Chief, Permits and Conservation Division, 
Office of Protected Resources, National 
Marine Fisheries Service. 
[FR Doc. 2021–07336 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Meeting of the Advisory Committee on 
Commercial Remote Sensing 

ACTION: Notice of meeting. 

SUMMARY: The Advisory Committee on 
Commercial Remote Sensing 
(‘‘ACCRES’’) will meet for 2 half-day 
meetings on April 27 and April 28, 
2021. 

DATES: The meeting is scheduled as 
follows: April 27–April 28, 2021 from 
11:00 a.m.–3:00 p.m. Eastern Daylight 
Time (EDT) each day. 
ADDRESSES: The meeting will be held 
virtually via GoToWebinar. 
FOR FURTHER INFORMATION CONTACT: 
Tahara Dawkins, NOAA/NESDIS/ 
CRSRA, 1335 East West Highway, G– 

101, Silver Spring, Maryland 20910; 
301–427–2560 or CRSRA@noaa.gov. 

SUPPLEMENTARY INFORMATION: As 
required by Section 10(a)(2) of the 
Federal Advisory Committee Act, 5 
U.S.C. App. (FACA) and its 
implementing regulations, see 41 CFR 
102–3.150, notice is hereby given of the 
meeting of ACCRES. ACCRES was 
established by the Secretary of 
Commerce (Secretary) on May 21, 2002, 
to advise the Secretary through the 
Under Secretary of Commerce for 
Oceans and Atmosphere on matters 
relating to the U.S. commercial remote 
sensing space industry and on the 
National Oceanic and Atmospheric 
Administration’s activities to carry out 
the responsibilities of the Department of 
Commerce set forth in the National and 
Commercial Space Programs Act of 2010 
(51 U.S.C. 60101 et seq.). 
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Purpose of the Meeting and Matters To 
Be Considered 

The meeting will be open to the 
public pursuant to Section 10(a)(1) of 
the FACA. During the meeting, the 
Committee will hear from government 
officials on their use of commercial 
goods and services, the capabilities on 
Remote Sensing (RS) data, and how they 
use (RS) Data. There will be report outs 
from the four task groups. 

Additional Information and Public 
Comments 

The meeting will be held over two 
half-days and will be conducted via 
GoToWebinar. Please register for the 
meeting through the link: https://
attendee.gotowebinar.com/register/ 
3365092034285989387. This event is 
accessible to individuals with 
disabilities. Closed captioning is 
available. For all other special 
accommodation requests, please contact 
Tashaun Pierre Tashaun.Pierre@
noaa.gov. This webinar is a NOAA 
ACCRES public meeting and will be 
recorded and transcribed. If you have a 
public comment, you acknowledge you 
may be recorded and are aware you can 
opt out of the meeting. Both the meeting 
minutes and presentations will be 
posted to the ACCRES website. The 
agenda, speakers and times are subject 
to change. For updates, please check 
online at https://www.nesdis.noaa.gov/ 
CRSRA/accresMeetings.html. 

Public comments are encouraged. 
Individuals or groups who would like to 
submit advance written comments, 
please email them to Tahara.Dawkins@
noaa.gov, and CRSRA@noaa.gov. 

Stephen M. Volz, 
Assistant Administrator for Satellite and 
Information Services. 
[FR Doc. 2021–07277 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Agency Information Collection 
Activities; Submission to the Office of 
Management and Budget (OMB) for 
Review and Approval; Comment 
Request; Fishermen’s Contingency 
Fund 

The Department of Commerce will 
submit the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and clearance in accordance 
with the Paperwork Reduction Act of 
1995, on or after the date of publication 
of this notice. We invite the general 

public and other Federal agencies to 
comment on proposed, and continuing 
information collections, which helps us 
assess the impact of our information 
collection requirements and minimize 
the public’s reporting burden. Public 
comments were previously requested 
via the Federal Register on December 
28, 2020, during a 60-day comment 
period. This notice allows for an 
additional 30 days for public comments. 

Agency: National Oceanic & 
Atmospheric Administration (NOAA), 
Commerce. 

Title: Fishermen’s Contingency Fund. 
OMB Control Number: 0648–0082. 
Form Number(s): NOAA Forms 88– 

164, 88–166. 
Type of Request: Regular Submission- 

Extension of a current information 
collection. 

Number of Respondents: 20. 
Average Hours per Response: 15 

minutes for a report and 7 hours, 45 
minutes for an application. 

Total Annual Burden Hours: 160. 
Needs and Uses: U.S. commercial 

fishermen may file claims for 
compensation for losses or damage to 
fishing gear or vessels, plus 50 percent 
of resulting economic losses, 
attributable to oil and gas activities on 
the U.S. outer continental shelf. To 
obtain compensation applicants must 
comply with requirements set forth in 
50 CFR part 296. The requirements 
include a report within 15 days of the 
incident to gain a presumption of 
causation and an application form. 

Affected Public: Individuals or 
households; Business or other for-profit 
organization. 

Frequency: Once. 
Respondent’s Obligation: Required to 

Obtain or Retain Benefits. 
Legal Authority: Title IV of the Outer 

Continental Shelf Lands Act 
Amendments of 1978 (43 U.S.C. 1841) 
authorizes the Fishermen’s Contingency 
Fund (Fund or FCF) program to 
compensate U.S. commercial fishermen 
for losses of, or damages to, fishing gear 
or vessels, plus 50% of resulting gross 
economic loss, attributable to oil and 
gas activities on the OCS. Program 
requirements are set forth in 50 CFR 
part 296. 

This information collection request 
may be viewed at www.reginfo.gov. 
Follow the instructions to view the 
Department of Commerce collections 
currently under review by OMB. 

Written comments and 
recommendations for the proposed 
information collection should be 
submitted within 30 days of the 
publication of this notice on the 
following website www.reginfo.gov/ 
public/do/PRAMain. Find this 

particular information collection by 
selecting ‘‘Currently under 30-day 
Review—Open for Public Comments’’ or 
by using the search function and 
entering either the title of the collection 
or the OMB Control Number 0648–0082. 

Sheleen Dumas, 
Department PRA Clearance Officer, Office of 
the Chief Information Officer, Commerce 
Department. 
[FR Doc. 2021–07352 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Agency Information Collection 
Activities; Submission to the Office of 
Management and Budget (OMB) for 
Review and Approval; Comment 
Request; Cooperative Game Fish 
Tagging Report 

The Department of Commerce will 
submit the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and clearance in accordance 
with the Paperwork Reduction Act of 
1995, on or after the date of publication 
of this notice. We invite the general 
public and other Federal agencies to 
comment on proposed, and continuing 
information collections, which helps us 
assess the impact of our information 
collection requirements and minimize 
the public’s reporting burden. Public 
comments were previously requested 
via the Federal Register on January 11, 
2021 (86 FR 1940) during a 60-day 
comment period. This notice allows for 
an additional 30 days for public 
comments. 

Agency: National Oceanic and 
Atmospheric Administration. 

Title: Cooperative Game Fish Tagging 
Report. 

OMB Control Number: 0648–0247. 
Form Number(s): 88–162. 
Type of Request: Regular submission 

(extension of a current information 
collection). 

Number of Respondents: 8,000. 
Average Hours per Response: 2 

minutes. 
Total Annual Burden Hours: 267. 
Needs and Uses: The Cooperative 

Tagging Center attempts to determine 
the migration patterns of, and other 
biological information for, billfish, 
tunas, and swordfish. The fish tagging 
report is provided to the angler with the 
tags, and they fill out the card with the 
information when a fish is tagged and 
mails it to NMFS. Information on each 
species is used by NMFS to determine 

VerDate Sep<11>2014 17:45 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00023 Fmt 4703 Sfmt 4703 E:\FR\FM\09APN1.SGM 09APN1

https://attendee.gotowebinar.com/register/3365092034285989387
https://attendee.gotowebinar.com/register/3365092034285989387
https://attendee.gotowebinar.com/register/3365092034285989387
https://www.nesdis.noaa.gov/CRSRA/accresMeetings.html
https://www.nesdis.noaa.gov/CRSRA/accresMeetings.html
http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
mailto:Tashaun.Pierre@noaa.gov
mailto:Tashaun.Pierre@noaa.gov
mailto:Tahara.Dawkins@noaa.gov
mailto:Tahara.Dawkins@noaa.gov
http://www.reginfo.gov
mailto:CRSRA@noaa.gov


18517 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Notices 

migratory patterns, distance traveled, 
stock boundaries, age, and growth. 
These data are necessary input for 
developing management criteria by 
regional fishery management councils, 
states, and NMFS. 

Affected Public: Individuals or 
households. 

Frequency: Occasional. 
Respondent’s Obligation: Voluntary. 
Legal Authority: US Code: 16 U.S.C. 

760e. 
This information collection request 

may be viewed at www.reginfo.gov. 
Follow the instructions to view the 
Department of Commerce collections 
currently under review by OMB. 

Written comments and 
recommendations for the proposed 
information collection should be 
submitted within 30 days of the 
publication of this notice on the 
following website www.reginfo.gov/ 
public/do/PRAMain. Find this 
particular information collection by 
selecting ‘‘Currently under 30-day 
Review—Open for Public Comments’’ or 
by using the search function and 
entering either the title of the collection 
or the OMB Control Number 0648–0247. 

Sheleen Dumas, 
Department PRA Clearance Officer, Office of 
the Chief Information Officer, Commerce 
Department. 
[FR Doc. 2021–07348 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Agency Information Collection 
Activities; Submission to the Office of 
Management and Budget (OMB) for 
Review and Approval; Comment 
Request; Alaska Region Logbook and 
Activity Family of Forms 

The Department of Commerce will 
submit the following information 
collection request to the Office of 
Management and Budget (OMB) for 
review and clearance in accordance 
with the Paperwork Reduction Act of 
1995, on or after the date of publication 
of this notice. We invite the general 
public and other Federal agencies to 
comment on proposed, and continuing 
information collections, which helps us 
assess the impact of our information 
collection requirements and minimize 
the public’s reporting burden. Public 
comments were previously requested 
via the Federal Register on December 1, 
2020 (85 FR 77176) during a 60-day 
comment period. This notice allows for 

an additional 30 days for public 
comments. 

Agency: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

Title: Alaska Region Logbook and 
Activity Family of Forms. 

OMB Control Number: 0648–0213. 
Form Number(s): None. 
Type of Request: Regular submission 

(extension of a current information 
collection). 

Number of Respondents: 282. 
Average Hours per Response: Catcher 

Vessel Trawl Daily Fishing Logbook 
(DFL): 18 minutes; Catcher Vessel 
Longline/Pot DFL: 35 minutes; Catcher/ 
Processor Longline/Pot Daily 
Cumulative Production Logbook: 50 
minutes; Shoreside Processor Check-in/ 
Check-out Report: 5 minutes; 
Mothership Check-in/Check-out Report: 
7 minutes; Product Transfer Report: 20 
minutes; Vessel Activity Report: 14 
minutes. 

Total Annual Burden Hours: 13,517 
hours. 

Needs and Uses: NMFS, Alaska 
Region (NMFS AKR), is requesting 
renewal of this currently approved 
information collection that consists of 
paper logbooks and reports that are used 
for management of the groundfish 
fisheries in the Bering Sea and Aleutian 
Islands Management Area (BSAI) and 
the Gulf of Alaska (GOA), management 
of the Individual Fishing Quota halibut 
and sablefish fisheries, and management 
of the BSAI Crab Rationalization 
Program crab fisheries. 

NMFS AKR manages the groundfish 
and crab fisheries in the exclusive 
economic zone (EEZ) of the BSAI and 
the groundfish fisheries of the GOA 
under fishery management plans (FMPs) 
for the respective areas. The North 
Pacific Fishery Management Council 
prepared, and NMFS approved, the 
FMPs under the authority of the 
Magnuson-Stevens Fishery 
Conservation and Management Act, 16 
U.S.C. 1801 et seq. Regulations 
implementing the FMPs appear at 50 
CFR parts 679 and 680. Regulations for 
the logbooks and reports in this 
information collection are at 50 CFR 
679.5. 

The information collected through the 
paper logbooks and reports promotes 
the goals and objectives of the fishery 
management plans, the Magnuson- 
Stevens Fishery Conservation and 
Management Act, and other applicable 
laws. The collection of reliable data is 
essential to the effective conservation, 
management, and scientific 
understanding of the fishery resources. 

Collecting information from fishery 
participants is necessary to promote 

successful management of groundfish, 
crab, Pacific halibut, and salmon 
resources. A comprehensive information 
system that identifies the participants 
and monitors their fishing activity is 
necessary to enforce the management 
measures and prevent overfishing. An 
information system is also needed to 
measure the consequences of 
management controls. This collection 
supports an effective monitoring and 
enforcement system with information 
that includes identification of the 
participating vessels, operators, dealers, 
and processors; location of the fishing 
activity; timeframes when fishing and 
processing is occurring; and shipment 
and transfer of fishing products. 

All vessels of the United States 
harvesting EEZ fish and shoreside 
processors, stationary floating 
processors, and motherships receiving 
EEZ-caught fish are required to hold a 
Federal permit and thus comply with 
reporting requirements per CFR 679.5. 
The data collected are used for making 
in-season and inter-season management 
decisions that affect the groundfish 
resources and the fishing industry that 
uses them. 

This information collection contains 
four components: Paper logbooks, vessel 
activity reports, check-in/check-out 
reports, and product transfer reports. 

• Daily logbooks provide data about 
the location and timing of fishing effort, 
as well as discard information of 
prohibited species. NOAA Office for 
Law Enforcement (OLE) and the United 
States Coast Guard (USCG) use logbook 
information during vessel boardings and 
site visits to ensure conservation of 
groundfish, compliance with 
regulations, and reporting accuracy by 
the fishing industry. The logbooks are 
also an important source of information 
for NMFS to determine where and when 
fishing activity occurs and the number 
of sets and hauls. 

• A vessel activity report provides 
information about fish or fish product 
on board a vessel when it crosses the 
boundary of the EEZ off Alaska or 
crosses the U.S.-Canada international 
boundary between Alaska and British 
Columbia. NOAA OLE and USCG 
boarding officers use this information to 
audit and separate product inventory 
when boarding a vessel. Without the 
requirement to submit this prior to 
crossing, vessel operators may be more 
inclined to illegally fish in Federal 
waters and claim retained product was 
harvested from foreign or international 
waters. 

• Check-in/check-out reports provide 
information on participation by 
processors and motherships in the 
groundfish fisheries. The check-in/ 
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check-out information is used by NMFS 
in-season managers to monitor the 
fishing capacity and effort in fishery 
allocations and quotas. Additionally, 
NOAA OLE agents use this information 
to track commercial business activity 
and ensure accurate accountability and 
proper reporting is being performed. 

• Product transfer reports (PTRs) 
provide information on the volume of 
groundfish disposed of by persons 
buying it from the harvesters. The PTR 
is an important enforcement document 
and provides an important check on 
buyer purchase reports. Information 
collected on PTRs is used by NOAA 
OLE to verify the accuracy of reported 
shipments through physical inspections. 
NOAA OLE uses the PTR to monitor 
movement of product in and out of the 
processor on a timely basis. 

Affected Public: Individuals or 
households; Business or other for-profit 
organizations. 

Frequency: Quarterly; On Occasion; 
Daily. 

Respondent’s Obligation: Mandatory. 
Legal Authority: Magnuson-Stevens 

Fishery Conservation and Management 
Act (16 U.S.C. 1801 et seq.). 

This information collection request 
may be viewed at www.reginfo.gov. 
Follow the instructions to view the 
Department of Commerce collections 
currently under review by OMB. 

Written comments and 
recommendations for the proposed 
information collection should be 
submitted within 30 days of the 
publication of this notice on the 
following website www.reginfo.gov/ 
public/do/PRAMain. Find this 
particular information collection by 
selecting ‘‘Currently under 30-day 
Review—Open for Public Comments’’ or 
by using the search function and 
entering either the title of the collection 
or the OMB Control Number 0648–0213. 

Sheleen Dumas, 
Department PRA Clearance Officer, Office of 
the Chief Information Officer, Commerce 
Department. 
[FR Doc. 2021–07349 Filed 4–8–21; 8:45 am] 

BILLING CODE 3510–22–P 

COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 

Procurement List; Additions 

AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 
ACTION: Additions to the Procurement 
List. 

SUMMARY: This action adds product(s) to 
the Procurement List that will be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. 
DATES: Date added to the Procurement 
List: May 9, 2021. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, 1401 S Clark Street, Suite 715, 
Arlington, Virginia, 22202–4149. 
FOR FURTHER INFORMATION CONTACT: 
Michael R. Jurkowski, Telephone: (703) 
603–2117, Fax: (703) 603–0655, or email 
CMTEFedReg@AbilityOne.gov. 
SUPPLEMENTARY INFORMATION: 

Additions 

On 10/16/2020 and 10/30/2020 the 
Committee for Purchase From People 
Who Are Blind or Severely Disabled 
published notice of proposed additions 
to the Procurement List. This notice is 
published pursuant to 41 U.S.C. 8503 
(a)(2) and 41 CFR 51–2.3. 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the product(s) and impact of the 
additions on the current or most recent 
contractors, the Committee has 
determined that the product(s) listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
8501–8506 and 41 CFR 51–2.4. 

Regulatory Flexibility Act Certification 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
product(s) to the Government. 

2. The action will result in 
authorizing small entities to furnish the 
product(s) to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 8501–8506) in 
connection with the product(s) 
proposed for addition to the 
Procurement List. 

End of Certification 

Accordingly, the following product(s) 
are added to the Procurement List: 

Product(s) 

NSN(s)—Product Name(s): 
7930–01–671–7469—Dish Soap, Manual, 

EPA Certified 
Designated Source of Supply: Asso. for the 

Blind and Visually Impaired-Goodwill 

Industries of Greater Rochester, Inc., 
Rochester, NY 

Mandatory For: Total Government 
Requirement 

Contracting Activity: Federal Acquisition 
Service, GSA/FSS Greater Southwest 
Acquisiti 

NSN(s)—Product Name(s): 
7930–01–621–6646—Detergent, 

Dishwashing, EPA Certified, BX/4 
Bottles 

7930–01–618–2179—Rinse Additive, 
Dishwasher, EPA Certified, 2 Bottles 

7930–00–NIB–2190—Cleaner, Degreaser, 
Multipurpose, EPA Certified 

7930–00–NIB–2191—Pre-Soak, Flatware, 
EPA Certified 

7930–00–NIB–2192—De-Limer/De-Scaler, 
Dishwasher, EPA Certified 

7930–00–NIB–2193—Cleaner, Floor, 
Environmentally Safe 

Designated Source of Supply: Asso. for the 
Blind and Visually Impaired-Goodwill 
Industries of Greater Rochester, Inc., 
Rochester, NY 

Mandatory For: Total Government 
Requirement 

Contracting Activity: Federal Acquisition 
Service, GSA/FSS Greater Southwest 
Acquisiti 

Michael R. Jurkowski, 
Deputy Director, Business & PL Operations. 
[FR Doc. 2021–07340 Filed 4–8–21; 8:45 am] 

BILLING CODE 6353–01–P 

COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 

Procurement List; Proposed Additions 
and Deletions 

AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 
ACTION: Proposed additions to and 
deletions from the Procurement List. 

SUMMARY: The Committee is proposing 
to add service(s) to the Procurement List 
that will be furnished by nonprofit 
agencies employing persons who are 
blind or have other severe disabilities, 
and deletes service(s) previously 
furnished by such agencies. 
DATES: Comments must be received on 
or before: May 9, 2021. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, 1401 S Clark Street, Suite 715, 
Arlington, Virginia, 22202–4149. 
FOR FURTHER INFORMATION CONTACT: For 
further information or to submit 
comments contact: Michael R. 
Jurkowski, Telephone: (703) 603–2117, 
Fax: (703) 603–0655, or email 
CMTEFedReg@AbilityOne.gov. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 
U.S.C. 8503 (a)(2) and 41 CFR 51–2.3. Its 
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purpose is to provide interested persons 
an opportunity to submit comments on 
the proposed actions. 

Additions 

If the Committee approves the 
proposed additions, the entities of the 
Federal Government identified in this 
notice will be required to procure the 
service(s) listed below from nonprofit 
agencies employing persons who are 
blind or have other severe disabilities. 

The following service(s) are proposed 
for addition to the Procurement List for 
production by the nonprofit agencies 
listed: 

Service(s) 

Service Type: Facility Support Services. 
Mandatory for: U.S. Geological Survey, 

Western Fisheries Research Center— 
Marrowstone Marine Field Station, 
Nordland, WA. 

Designated Source of Supply: Skookum 
Educational Programs, Bremerton, WA. 

Contracting Activity: U.S. GEOLOGICAL 
SURVEY, OFFICE OF ACQUISITON 
GRANTS. 

Service Type: Custodial and Grounds 
Maintenance Services. 

Mandatory for: U.S. Customs and Border 
Protection, U.S. Border Patrol-San Diego 
Sector, Chula Vista, CA. 

Designated Source of Supply: Bona Fide 
Conglomerate, Inc., El Cajon, CA. 

Contracting Activity: U.S. CUSTOMS AND 
BORDER PROTECTION, BORDER 
ENFORCEMENT CTR DIV. 

Service Type: Custodial Service. 
Mandatory for: U.S. Customs and Border 

Protection, Port of Boise, Boise, ID. 
Designated Source of Supply: WITCO, Inc., 

Caldwell, ID. 
Contracting Activity: U.S. CUSTOMS AND 

BORDER PROTECTION, BORDER 
ENFORCEMENT CTR DIV. 

Deletions 

The following service(s) are proposed 
for deletion from the Procurement List: 

Service(s) 

Service Type: Mailroom Operation. 
Mandatory for: U.S. Army Corps of 

Engineers, Portland District 
Headquarters and Northwestern Division 
Headquarters, Portland, OR. 

Designated Source of Supply: Relay 
Resources, Portland, OR. 

Contracting Activity: DEPT OF THE ARMY, 
W071 ENDIST PORTLAND. 

Service Type: Mail and Messenger Service. 
Mandatory for: U.S. Army Corps of 

Engineers, Portland, OR. 
Designated Source of Supply: Relay 

Resources, Portland, OR. 
Contracting Activity: DEPT OF THE ARMY, 

W071 ENDIST PORTLAND. 

Michael R. Jurkowski, 
Deputy Director, Business & PL Operations. 
[FR Doc. 2021–07339 Filed 4–8–21; 8:45 am] 

BILLING CODE 6353–01–P 

DEPARTMENT OF EDUCATION 

[Docket ID ED–2020–OESE–0199] 

Proposed Priority and Definition— 
Teacher and School Leader Incentive 
Program 

AGENCY: Office of Elementary and 
Secondary Education, Department of 
Education. 
ACTION: Proposed priority and 
definition. 

SUMMARY: The Department of Education 
(Department) proposes to establish a 
priority and definition under the 
Teacher and School Leader Incentive 
Program (TSL), Assistance Listing 
Number 84.374A. We may use this 
priority and definition for competitions 
in fiscal year (FY) 2021 and later years. 
We propose a priority that clarifies the 
extent to which TSL-funded grant 
project activities are concentrated in 
High-Need Schools and a definition that 
clarifies what High-Need School means 
for the purposes of the TSL program. 
DATES: We must receive your comments 
on or before May 10, 2021. 
ADDRESSES: Submit your comments 
through the Federal eRulemaking Portal 
or via postal mail, commercial delivery, 
or hand delivery. We will not accept 
comments submitted by fax or by email 
or those submitted after the comment 
period. To ensure that we do not receive 
duplicate copies, please submit your 
comments only once. In addition, please 
include the Docket ID at the top of your 
comments. 

• Federal eRulemaking Portal: Go to 
www.regulations.gov to submit your 
comments electronically. Information 
on using Regulations.gov, including 
instructions for accessing agency 
documents, submitting comments, and 
viewing the docket, is available on the 
site under ‘‘FAQ.’’ 

• Postal Mail, Commercial Delivery, 
or Hand Delivery: If you mail or deliver 
your comments about the proposed 
priority and definitions, address them to 
Orman Feres, U.S. Department of 
Education, 400 Maryland Avenue SW, 
Room 3C124, Washington, DC 20202. 

Privacy Note: The Department’s 
policy is to make all comments received 
from members of the public available for 
public viewing in their entirety on the 
Federal eRulemaking Portal at 
www.regulations.gov. Therefore, 
commenters should be careful to 
include in their comments only 
information that they wish to make 
publicly available. 
FOR FURTHER INFORMATION CONTACT: 
Orman Feres, U.S. Department of 
Education, 400 Maryland Avenue SW, 

Room 3C124, Washington, DC 20202. 
Telephone: (202) 453–6921. Email: 
orman.feres@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD) or a text 
telephone (TTY), call the Federal Relay 
Service (FRS), toll-free, at 1–800–877– 
8339. 

SUPPLEMENTARY INFORMATION: 
Invitation to Comment: We invite you 

to submit comments regarding the 
proposed priority and definition. To 
ensure that your comments have 
maximum effect in developing the 
notice of final priority and definition, 
we urge you to clearly identify the 
specific section of the proposed priority 
or definition that each comment 
addresses. 

We invite you to assist us in 
complying with the specific 
requirements of Executive Orders 12866 
and 13563 and their overall requirement 
of reducing regulatory burden that 
might result from the proposed priority 
and definition. Please let us know of 
any further ways we could reduce 
potential costs or increase potential 
benefits while preserving the effective 
and efficient administration of our 
programs. 

During and after the comment period, 
you may inspect all public comments 
about the proposed priority and 
definition by accessing Regulations.gov. 
Due to the novel coronavirus 2019 
(COVID–19) pandemic, the Department 
buildings are currently not open to the 
public. However, upon reopening you 
may also inspect the comments in 
person in Room 3C124, 400 Maryland 
Avenue SW, Washington, DC, between 
the hours of 8:30 a.m. and 4:00 p.m., 
Eastern time, Monday through Friday of 
each week except Federal holidays. 

Assistance to Individuals with 
Disabilities in Reviewing the 
Rulemaking Record: On request we will 
provide an appropriate accommodation 
or auxiliary aid to an individual with a 
disability who needs assistance to 
review the comments or other 
documents in the public rulemaking 
record for the proposed priority and 
definitions. If you want to schedule an 
appointment for this type of 
accommodation or auxiliary aid, please 
contact the person listed under FOR 
FURTHER INFORMATION CONTACT. 

Purpose of Program: The purpose of 
TSL is to assist States, local educational 
agencies (LEAs), and nonprofit 
organizations to develop, implement, 
improve, or expand comprehensive 
performance-based compensation 
systems (PBCS) or human capital 
management systems (HCMS) for 
teachers, principals, and other school 
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1 The term that we propose to define is 
capitalized throughout this document. 

leaders (especially for teachers, 
principals, and other school leaders in 
High-Need Schools who raise student 
academic achievement and close the 
achievement gap between high- and 
low-performing students). In addition, a 
portion of TSL funds may be used to 
study the effectiveness, fairness, quality, 
consistency, and reliability of PBCS or 
HCMS for teachers, principals, and 
other school leaders (educators). 

Program Authority: Section 2211– 
2213 of the Elementary and Secondary 
Education Act of 1965, as amended 
(ESEA), 20 U.S.C. 6631–6633. 

Background: In making TSL awards, 
the Secretary is required to give priority 
to applicants that concentrate activities 
on teachers, principals, or other school 
leaders serving in high-need schools. 
The most recent FY 2020 TSL 
competition (85 FR 18928, April 3, 
2020) highlighted the need for a 
definition and priority that would help 
better target the program to educators 
and students in High-Need Schools.1 
Additionally, since passage of the Every 
Student Succeeds Act in 2015, the 
Department could not implement the 
TSL program statutory definition of 
High-Need School because that 
definition requires data that are 
unavailable. Therefore, we propose to 
establish a definition of High-Need 
School using Free and Reduced-Price 
Lunch (FRPL) data and a separate 
priority to require submission of data to 
demonstrate that the TSL project is 
concentrated in High-Need Schools. 

Proposed Definition: ESEA section 
2211(b)(2) defines High-Need Schools 
for the purposes of the TSL program as 
a school ‘‘located in an area in which 
the percentage of students from families 
with incomes below the poverty line is 
30 percent or more.’’ The definition of 
poverty line in ESEA section 8101(41) 
requires the Department to use poverty 
line data gathered by the U.S. Census 
Bureau. However, the Department has 
determined that the school-level 
poverty-line data required by the 
definition of High-Need School in 
section 2211(b)(2) of the ESEA are 
unavailable; the U.S. Census Bureau 
reports these data only by LEA (school 
district). As such, to ensure that awards 
made under the TSL program still target 
the schools with high proportions of 
students from low-income families, 
rather than schools that are part of a 
broader LEA with high proportions of 
students from low-income families, the 
Department proposes to define High- 
Need School by using, in part, a similar 
poverty measure used for the FY 2010, 

2012, and 2016 Teacher Incentive Fund 
(TSL’s predecessor program) 
competitions and the 2017 and 2020 
TSL competitions. In these prior 
competitions, a High-Need School was 
defined as ‘‘a school with 50 percent or 
more of its enrollment from low-income 
families, based on eligibility for free or 
reduced-price lunch subsidies under the 
Richard B. Russell National School 
Lunch Act, or other poverty measures 
that LEAs use consistent with ESEA 
section 1113(a)(5) (20 U.S.C. 
6313(a)(5)).’’ The definition proposed 
here would be substantially similar, but 
also include information about how the 
Community Eligibility Provision (CEP) 
of the Richard B. Russell National 
School Lunch Act could be used to meet 
the definition. 

Proposed Priority: Additionally, we 
propose one priority to clarify the 
requirements for demonstrating in an 
application that a project is 
concentrated on educators serving in 
High-Need Schools. This priority would 
clarify how future TSL applicants must 
demonstrate in their applications that 
proposed TSL-funded activities 
primarily target educators in High-Need 
Schools. The FY 2020 TSL competition 
drew one of its two absolute priorities 
directly from the program’s statute, 
requiring eligible applicants to 
concentrate the proposed activities on 
teachers, principals, or other school 
leaders serving in High-Need Schools. 
The priority did not explain in detail 
what level of focus an applicant must 
demonstrate to show that TSL activities 
would ‘‘concentrate’’ on educators in 
High-Need Schools. Some applicants 
proposed to serve all High-Need 
Schools. Other applicants did not 
distinguish which activities were for all 
participating schools and which 
activities were only for High-Need 
Schools. Further, the priority lacked 
clarity on what factors the Department 
considers when determining whether a 
school is High-Need. This lack of 
specificity led to numerous instances 
where documentation of High-Need 
School status was insufficient. 
Additionally, the lack of a consistent 
standard for a concentration on High- 
Need Schools limited the Department’s 
ability to determine whether applicants 
had met the High-Need Schools absolute 
priority. It further resulted in several 
proposed projects being reviewed that 
did not appear to address the goal of 
focusing work primarily on High-Need 
Schools. Thus, we propose language 
that clarifies that concentrating the 
proposed activities means that at least 
the majority of schools intended to 
participate in TSL-funded project 

activities must be High-Need Schools. In 
the proposed priority, we further specify 
that applicants must provide evidence 
to document the High-Need status of the 
schools included in the proposed TSL- 
assisted project. The proposed 
definition and priority would be used 
only in future TSL competitions and 
would not impact current TSL grantees 
or change priorities from the FY 2020 or 
other prior competitions. 

Proposed Priority 

The Department is proposing the 
following priority. 

High-Need Schools 

Under this priority, eligible applicants 
must concentrate the activities proposed 
to be assisted under the grant on 
teachers, principals, or other school 
leaders serving in High-Need Schools. 

In order to demonstrate that the TSL 
project is concentrated in High-Need 
Schools, the applicant must: 

(a) Provide the requested data in 
paragraph (c) below to demonstrate that 
at least the majority of the schools 
participating in the proposed project are 
High-Need Schools and describe how 
the TSL-assisted grant activities are 
focused in those schools; 

(b) Include a list of all schools in 
which the proposed TSL-funded project 
would be implemented and indicate 
which schools are High-Need Schools; 
and 

(c) Provide the most recently available 
school-level data supporting each 
school’s designation as a High-Need 
School. 

Types of Priorities 

When inviting applications for a 
competition using one or more 
priorities, we designate the type of each 
priority as absolute, competitive 
preference, or invitational through a 
notice in the Federal Register. The 
effect of each type of priority follows: 

Absolute priority: Under an absolute 
priority, we consider only applications 
that meet the priority (34 CFR 
75.105(c)(3)). 

Competitive preference priority: 
Under a competitive preference priority, 
we give competitive preference to an 
application by (1) awarding additional 
points, depending on the extent to 
which the application meets the priority 
(34 CFR 75.105(c)(2)(i)); or (2) selecting 
an application that meets the priority 
over an application of comparable merit 
that does not meet the priority (34 CFR 
75.105(c)(2)(ii)). 

Invitational priority: Under an 
invitational priority we are particularly 
interested in applications that meet the 
priority. However, we do not give an 
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application that meets the priority a 
preference over other applications (34 
CFR 75.105(c)(1)). 

Proposed Definition 
We propose the following definition 

for this program. We may apply this 
definition in any year in which the 
program is in effect. 

High-Need School means a school 
with 50 percent or more of its 
enrollment from low-income families as 
calculated using— 

(a) The number of children eligible for 
a free or reduced-price lunch under the 
National School Lunch Program (NSLP) 
(or, if an LEA does not participate in the 
NSLP, comparable data from another 
source such as a survey); 

(b) If an LEA has one or more schools 
that participate in the Community 
Eligibility Provision (CEP) of the NSLP, 
for any of its schools (i.e., CEP and non- 
CEP schools), the method in paragraph 
(a) of this definition or an alternative 
method approved by the Department; 
and 

(c) For middle and high schools, data 
from feeder schools that can establish 
that the middle or high school is a High- 
Need School under paragraph (a) or (b) 
of this definition. 

Final Priority and Definition 
We will announce the final priority 

and definition in a document published 
in the Federal Register. We will 
determine the final priority and 
definition after considering responses to 
the proposed priority and definition and 
other information available to the 
Department. This document does not 
preclude us from proposing additional 
priorities, requirements, definitions, or 
selection criteria, subject to meeting 
applicable rulemaking requirements. 

Note: This document does not solicit 
applications. In any year in which we choose 
to use the priority and definitions, we invite 
applications through a notice inviting 
applications in the Federal Register. 

Executive Orders 12866 and 13563 
Regulatory Impact Analysis 

Under Executive Order 12866, the 
Office of Management and Budget 
(OMB) must determine whether this 
regulatory action is ‘‘significant’’ and, 
therefore, subject to the requirements of 
the Executive Order and subject to 
review by OMB. Section 3(f) of 
Executive Order 12866 defines a 
‘‘significant regulatory action’’ as an 
action likely to result in a rule that 
may— 

(1) Have an annual effect on the 
economy of $100 million or more, or 
adversely affect a sector of the economy, 
productivity, competition, jobs, the 

environment, public health or safety, or 
State, local, or Tribal governments or 
communities in a material way (also 
referred to as an ‘‘economically 
significant’’ rule); 

(2) Create serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impacts of entitlement grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
stated in the Executive Order. 

This proposed regulatory action is not 
a significant regulatory action subject to 
review by OMB under section 3(f) of 
Executive Order 12866. 

We have also reviewed this proposed 
regulatory action under Executive Order 
13563, which supplements and 
explicitly reaffirms the principles, 
structures, and definitions governing 
regulatory review established in 
Executive Order 12866. To the extent 
permitted by law, Executive Order 
13563 requires that an agency— 

(1) Propose or adopt regulations only 
on a reasoned determination that their 
benefits justify their costs (recognizing 
that some benefits and costs are difficult 
to quantify); 

(2) Tailor its regulations to impose the 
least burden on society, consistent with 
obtaining regulatory objectives and 
taking into account—among other things 
and to the extent practicable—the costs 
of cumulative regulations; 

(3) In choosing among alternative 
regulatory approaches, select those 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity); 

(4) To the extent feasible, specify 
performance objectives, rather than the 
behavior or manner of compliance a 
regulated entity must adopt; and 

(5) Identify and assess available 
alternatives to direct regulation, 
including economic incentives—such as 
user fees or marketable permits—to 
encourage the desired behavior, or 
provide information that enables the 
public to make choices. 

Executive Order 13563 also requires 
an agency ‘‘to use the best available 
techniques to quantify anticipated 
present and future benefits and costs as 
accurately as possible.’’ The Office of 
Information and Regulatory Affairs of 
OMB has emphasized that these 
techniques may include ‘‘identifying 
changing future compliance costs that 
might result from technological 

innovation or anticipated behavioral 
changes.’’ 

We are issuing the proposed priority 
and definition only on a reasoned 
determination that their benefits would 
justify their costs. In choosing among 
alternative regulatory approaches, we 
selected those approaches that would 
maximize net benefits. Based on an 
analysis of anticipated costs and 
benefits, we believe that the proposed 
priority and definitions are consistent 
with the principles in Executive Order 
13563. 

We also have determined that this 
regulatory action does not unduly 
interfere with State, local, and Tribal 
governments in the exercise of their 
governmental functions. 

In accordance with the Executive 
Orders, the Department has assessed the 
potential costs and benefits, both 
quantitative and qualitative, of this 
regulatory action. The potential costs 
are those resulting from statutory 
requirements and those we have 
determined as necessary for 
administering the Department’s 
programs and activities. 

Potential Costs and Benefits 

The Department believes that this 
proposed regulatory action would not 
impose significant costs on eligible 
entities, whose participation in our 
programs is voluntary, and costs can 
generally be covered with grant funds. 
As a result, the proposed priority and 
definition would not impose any 
particular burden except when an entity 
voluntarily elects to apply for a grant. 
The benefits of the proposed priority 
and definition would outweigh any 
associated costs because they would 
help ensure that the Department’s TSL 
grant program selects high-quality 
applicants to implement activities that 
are designed to address High-Need 
Schools. 

Clarity of the Regulations 

Executive Order 12866 and the 
Presidential memorandum ‘‘Plain 
Language in Government Writing’’ 
require each agency to write regulations 
that are easy to understand. 

The Secretary invites comments on 
how to make the proposed priority and 
definition easier to understand, 
including answers to questions such as 
the following: 

• Are the requirements in the 
proposed regulations clearly stated? 

• Do the proposed regulations contain 
technical terms or other wording that 
interferes with their clarity? 

• Does the format of the proposed 
regulations (grouping and order of 
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sections, use of headings, paragraphing, 
etc.) aid or reduce their clarity? 

• Would the proposed regulations be 
easier to understand if we divided them 
into more (but shorter) sections? 

• Could the description of the 
proposed regulations in the 
SUPPLEMENTARY INFORMATION section of 
this preamble be more helpful in 
making the proposed regulations easier 
to understand? If so, how? 

• What else could we do to make the 
proposed regulations easier to 
understand? 

To send any comments that concern 
how the Department could make the 
proposed priority and definition easier 
to understand, see the instructions in 
the ADDRESSES section. 

Intergovernmental Review: This 
program is subject to Executive Order 
12372 and the regulations in 34 CFR 
part 79. One of the objectives of the 
Executive Order is to foster an 
intergovernmental partnership and a 
strengthened federalism. The Executive 
Order relies on processes developed by 
State and local governments for 
coordination and review of proposed 
Federal financial assistance. 

This document provides early 
notification of our specific plans and 
actions for this program. 

Regulatory Flexibility Act Certification 

The Secretary certifies that this 
proposed regulatory action would not 
have a significant economic impact on 
a substantial number of small entities. 
The U.S. Small Business Administration 
Size Standards define proprietary 
institutions as small businesses if they 
are independently owned and operated, 
are not dominant in their field of 
operation, and have total annual 
revenue below $7,000,000. Nonprofit 
institutions are defined as small entities 
if they are independently owned and 
operated and not dominant in their field 
of operation. Public institutions are 
defined as small organizations if they 
are operated by a government 
overseeing a population below 50,000. 

The small entities that this proposed 
regulatory action would affect are 
school districts, nonprofit organizations, 
and for-profit organizations. Of the 
impacts we estimate accruing to 
grantees or eligible entities, all are 
voluntary and related mostly to an 
increase in the number of applications 
prepared and submitted annually for 
competitive grant competitions. 
Therefore, we do not believe that the 
proposed priority and definition would 
significantly impact small entities 
beyond the potential for increasing the 
likelihood of their applying for, and 

receiving, competitive grants from the 
Department. 

Paperwork Reduction Act 
As part of its continuing effort to 

reduce paperwork and respondent 
burden, the Department provides the 
general public and Federal agencies 
with an opportunity to comment on 
proposed and continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3506(c)(2)(A)). This helps 
ensure that: The public understands the 
Department’s collection instructions, 
respondents can provide the requested 
data in the desired format, reporting 
burden (time and financial resources) is 
minimized, collection instruments are 
clearly understood, and the Department 
can properly assess the impact of 
collection requirements on respondents. 

The proposed priority and definition 
contain an information collection 
requirement. Under the PRA the 
Department has submitted this priority 
and definition to OMB for its review. 

A Federal agency may not conduct or 
sponsor a collection of information 
unless OMB approves the collection 
under the PRA and the corresponding 
information collection instrument 
displays a currently valid OMB control 
number. Notwithstanding any other 
provision of law, no person is required 
to comply with, or is subject to penalty 
for failure to comply with, a collection 
of information if the collection 
instrument does not display a currently 
valid OMB control number. 

In the notice of final priority we will 
display the control number assigned by 
OMB to any information collection 
requirement proposed in this document 
and adopted in the notice of final 
priority. 

An FY 2021 competition would 
require applicants to complete and 
submit an application for Federal 
assistance using ED standard 
application forms. As a part of the 
application submission, respondents, 
who are LEAs, State educational 
agencies, the Bureau of Indian 
Education, nonprofit or for-profit 
organizations, or a combination thereof, 
will submit information demonstrating 
that each school included in the TSL- 
assisted project is a High-Need school. 
We estimate that for the FY 2021 TSL 
competition and later competitions, 
each applicant would spend 
approximately 87 hours of staff time to 
address the proposed priority and 
definition. Based on the number of 
applications the Department received in 
the FY 2020 TSL competition, we 
expect to receive approximately 100 
applications for these funds. The total 

number of hours for all expected 
applicants to address this priority and 
definition is an estimated 8,700 hours. 

Around the same time that this notice 
is published, the Department will 
submit a copy of the TSL discretionary 
grant application using the proposed 
priority and definition and application 
to OMB for its review, which will 
provide the burden hours associated 
with each proposed regulatory 
requirement. 

We must receive your comments on 
the collection of information contained 
in this proposed priority and definition 
on or before May 10, 2021, even if 
comments on the rest of these proposed 
priority and definition are due later than 
May 10, 2021. OMB is required to make 
a decision concerning the collection of 
information contained in this proposed 
priority and definition between 30 and 
60 days after publication of this 
document in the Federal Register. 
Comments related to the information 
collection requirements for this 
proposed priority and definition must 
be submitted electronically through the 
Federal eRulemaking Portal at 
www.regulations.gov by selecting 
Docket ID number ED–2020–OESE–0199 
or via postal mail, commercial delivery, 
or hand delivery by referencing the 
Docket ID number and the title of the 
information collection request at the top 
of your comment. Comments submitted 
by postal mail or delivery should be 
addressed to the PRA Coordinator of the 
Strategic Collections and Clearance 
Governance and Strategy Division, U.S. 
Department of Education, 400 Maryland 
Ave. SW, LBJ, Room 6W208D, 
Washington, DC 20202–8240. 

Note: The Office of Information and 
Regulatory Affairs in OMB and the 
Department review all comments related to 
the information collections requirements 
posted at www.regulations.gov. 

We consider your comments on this 
proposed collection of information in— 

• Deciding whether the proposed 
collection is necessary for the proper 
performance of our functions, including 
whether the information will have 
practical use; 

• Evaluating the accuracy of our 
estimate of the burden of the proposed 
collection, including the validity of our 
methodology and assumptions; 

• Enhancing the quality, usefulness, 
and clarity of the information we 
collect; and 

• Minimizing the burden on those 
who must respond. This includes 
exploring the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques. 
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Accessible Format: On request to the 
program contact person listed under FOR 
FURTHER INFORMATION CONTACT, 
individuals with disabilities can obtain 
this document and a copy of the 
application package in an accessible 
format. The Department will provide the 
requestor with an accessible format that 
may include Rich Text Format (RTF) or 
text format (txt), a thumb drive, an MP3 
file, braille, large print, audiotape, or 
compact disc, or other accessible format. 

Electronic Access to This Document: 
The official version of this document is 
the document published in the Federal 
Register. You may access the official 
edition of the Federal Register and the 
Code of Federal Regulations at 
www.govinfo.gov. At this site you can 
view this document, as well as all other 
documents of the Department published 
in the Federal Register, in text or 
Portable Document Format (PDF). To 
use PDF you must have Adobe Acrobat 
Reader, which is available free at the 
site. 

You may also access documents of the 
Department published in the Federal 
Register by using the article search 
feature at www.federalregister.gov. 
Specifically, through the advanced 
search feature at this site, you can limit 
your search to documents published by 
the Department. 

Ruth Ryder, 
Deputy Assistant Secretary for Policy and 
Programs, Office of Elementary and 
Secondary Education. 
[FR Doc. 2021–07291 Filed 4–8–21; 8:45 am] 

BILLING CODE 4000–01–P 

DEPARTMENT OF ENERGY 

Environmental Management Site- 
Specific Advisory Board, Idaho 
Cleanup Project 

AGENCY: Office of Environmental 
Management, Department of Energy. 
ACTION: Notice of open virtual meeting. 

SUMMARY: This notice announces an 
online virtual meeting of the 
Environmental Management Site- 
Specific Advisory Board (EM SSAB), 
Idaho Cleanup Project (ICP). The 
Federal Advisory Committee Act 
requires that public notice of this online 
virtual meeting be announced in the 
Federal Register. 
DATES: Thursday, April 29, 2021; 8:00 
a.m.–4:00 p.m. 

The opportunities for public comment 
are at 10:00 a.m. and 2:45 p.m. MT. 

This time is subject to change; please 
contact the Federal Coordinator (below) 
for confirmation of times prior to the 
meeting. 

ADDRESSES: This meeting will be held 
virtually via Zoom. To attend, please 
contact Jordan Davies, ICP Citizens 
Advisory Board support staff, by email 
jdavies@northwindgrp.com or phone 
(720) 452–7379, no later than 5:00 p.m. 
MT on Tuesday, April 27, 2021. 

To Sign Up for Public Comment: 
Please contact Jordan Davies by email, 
jdavies@northwindgrp.com, no later 
than 5:00 p.m. MT on Tuesday, April 
27, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Danielle Miller, Federal Coordinator, 
U.S. Department of Energy, Idaho 
Operations Office, 1955 Fremont 
Avenue, MS–1203, Idaho Falls, Idaho 
83415. Phone (208) 526–5709; or email: 
millerdc@id.doe.gov or visit the Board’s 
internet home page at: https://
www.energy.gov/em/icpcab/. 
SUPPLEMENTARY INFORMATION: 

Purpose of the Board: The purpose of 
the Board is to make recommendations 
to DOE–EM and site management in the 
areas of environmental restoration, 
waste management, and related 
activities. 

Tentative Topics (agenda topics may 
change up to the day of the meeting; 
please contact Danielle Miller for the 
most current agenda): 
• Recent Public Outreach 
• ICP Overview 
• Integrated Waste Treatment Unit 

(IWTU) Update 
• History of the Idaho Settlement 

Agreement 
• Naval Reactor Facility 

Decontamination and Demolition 
Activities 

• Supplemental Environmental Projects 
(SEPs) 

• Hydrology of the Idaho National 
Laboratory Site and Geologic 
Formations of the Snake River Plain 
Aquifer 

Public Participation: The online 
virtual meeting is open to the public. 
Written statements may be filed with 
the Board either before or within seven 
days after the meeting by sending them 
to Jordan Davies at the aforementioned 
email address. The Deputy Designated 
Federal Officer is empowered to 
conduct the meeting in a fashion that 
will facilitate the orderly conduct of 
business. Individuals wishing to make 
public comments will be provided a 
maximum of five minutes to present 
their comments. 

Minutes: Minutes will be available by 
writing or calling Danielle Miller, 
Federal Coordinator, at the address and 
telephone number listed above. Minutes 
will also be available at the following 
website: https://www.energy.gov/em/ 
icpcab/listings/cab-meetings. 

Signed in Washington, DC, on April 5, 
2021. 
LaTanya Butler, 
Deputy Committee Management Officer. 
[FR Doc. 2021–07302 Filed 4–8–21; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. AD21–10–000] 

Modernizing Electricity Market Design; 
Notice Inviting Post-Technical 
Conference Comments 

On March 23, 2021, the Federal 
Energy Regulation Commission 
(Commission) convened a 
Commissioner-led technical conference 
to discuss the role of the capacity 
market constructs in PJM 
Interconnection, L.L.C. (PJM), ISO New 
England Inc., and New York 
Independent System Operator, Inc. in an 
environment where state policies 
increasingly affect resource entry and 
exit. The technical conference included 
the discussion on the implications of 
retaining the expanded minimum offer 
price rule (Expanded MOPR) in the PJM 
capacity market, as well as prospective 
alternative approaches that could 
replace PJM’s Expanded MOPR. 

All interested persons are invited to 
file initial and reply post-technical 
conference comments on the topics in 
Parts I and II below. Commenters may 
reference material previously filed in 
this docket, including the technical 
conference transcript, but are 
encouraged to avoid repetition or 
replication of previous material. 
Commenters need not answer all of the 
questions, but commenters are 
encouraged to organize responses using 
the numbering and order in the below 
questions. Commenters are encouraged 
to limit their responses to the questions 
identified below and not provide 
significant background or other 
material. Initial comments must be 
submitted on or before April 26, 2021. 
Reply comments must be submitted on 
or before May 10, 2021. Initial 
comments should not exceed 25 pages 
and reply comments should not exceed 
15 pages. PJM’s initial and reply 
comments are not subject to these page 
limitations. 

I. Comments on Supplemental Notice 
We are seeking comments on the 

topics discussed during the technical 
conference, including responses to the 
questions listed in the Supplemental 
Notice issued in this proceeding on 
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1 Calpine Corporation v. PJM Interconnection, 
L.L.C., 169 FERC ¶ 61,239, at P 70 (2019) (‘‘As to 
whether private, voluntary bilateral transactions 
might raise inappropriate subsidy concerns, we find 
that the record in the instant proceeding does not 
demonstrate a need to subject voluntary, arm’s 
length bilateral transactions to the MOPR at this 
time.’’) (footnote omitted). 

2 For example, a buyer could contract with a 
seller outside of the PJM capacity market and direct 

the seller to submit an offer below the supplier’s 
cost (e.g., at zero) in the PJM capacity auction to 
lower the market clearing price. Such a strategy 
would lower the buyer’s total capacity procurement 
costs if the savings the buyer achieves from the 
lower market clearing price paid for the total 
quantity of capacity the buyer purchased in the PJM 
capacity market exceeds the losses (excess costs in 
this example) the buyer incurred from the out-of- 
market contract with the seller. 

March 16, 2021, in accordance with the 
deadlines and other guidance above. 

II. Comments on PJM’s Capacity Market 

We are also interested in comments 
regarding PJM’s capacity market, in 
accordance with the deadlines and other 
guidance above, as follows: 

A. Existing PJM MOPR Implications 

(1) Have circumstances regarding the 
nature and scope of state actions to 
support specific resource types (e.g., 
new state legislation, new or revised 
state subsidies, new or revised 
standards such as increased renewable 
portfolio standards, etc.) changed in the 
PJM footprint since the establishment of 
the Reliability Pricing Model? If so, 
should the purpose and goals of the 
capacity market evolve in response to 
this change? Please explain. 

(2) Please explain how the expected 
quantity of state supported and non- 
state supported resources, by resource 
type, has changed since 2018. Please 
provide the relevant dates of relevant 
legislation, executive actions, 
rulemakings, and/or other state actions. 
How is the Expanded MOPR likely to 
affect the entry of these resources? Will 
the expected impact of the Expanded 
MOPR change over time? Please 
explain. 

(3) Is there a particular type or 
quantity of state supported resources 
that are unlikely to clear PJM’s capacity 
market as a result of PJM’s Expanded 
MOPR, in the near term or in the future? 
If so, please provide examples. 

(4) Please explain whether and, if so, 
how PJM’s Expanded MOPR will result 
in over-procurement of capacity, or 
‘‘surplus capacity’’ (i.e., capacity in 
excess of the PJM Installed Reserve 
Margin), due to reasons other than the 
capacity market’s sloped demand curve. 
To the extent the Expanded MOPR 
results in surplus capacity, including 
the delayed retirement of existing 
resources, what are the impacts on 
PJM’s customers? What impact could 
such surplus capacity have on PJM’s 
energy and ancillary services markets? 
How do any such impacts bear on the 
Commission’s responsibility to ensure 
just and reasonable rates under the 
Federal Power Act? 

(5) Does PJM’s Expanded MOPR affect 
states’ willingness to remain in PJM’s 
capacity market? Does the Expanded 
MOPR compel states to choose between 
relying on PJM’s capacity market to 
meet their resource adequacy needs and 
achieving state policies? If so, how? 
Which states are relying on or are 
considering relying on PJM’s Fixed 
Resource Requirement (FRR), rather 

than the PJM’s capacity market, as a 
result of the Expanded MOPR and why? 

(6) Please explain whether the 
implementation of PJM’s Expanded 
MOPR has led or may lead to 
unforeseen impacts, including those 
enumerated below: 

a. Several panelists at the conference 
noted the potential for greater use of the 
FRR construct as a result of the 
Expanded MOPR. Please explain any 
potential impacts or concerns from an 
increased reliance on PJM’s FRR 
construct in this manner (e.g., adverse 
impacts on capacity prices in PJM in 
zones that remain in the market, the 
reduced ability to ensure resource 
adequacy, etc.). 

b. Does the Expanded MOPR create 
administrative burdens for PJM, 
capacity resource owners, or others? If 
so, please explain and include details 
regarding the difficulties encountered. 

c. Does the Expanded MOPR have any 
impact on the ability of resources to 
engage in private voluntary, bilateral 
transactions? 1 

(7) What are the benefits of the 
Expanded MOPR? Please explain. 

(8) Is it appropriate for the 
Commission to apply a MOPR to 
address state actions intended to 
suppress capacity market prices? Please 
explain why or why not? 

B. Potential Alternatives to Expanded 
MOPR in PJM 

(9) Should the Expanded MOPR be 
revised or eliminated? If so, what, if 
any, are any other changes to the PJM 
Tariff would be necessary or 
appropriate? Please explain fully. 

(10) If any changes are made to the 
MOPR rules, is it necessary or 
appropriate to combine those changes 
with reforms to ensure that capacity 
resources are properly accredited for 
their reliability value? 

(11) Please explain the timeframe in 
which a proposed replacement rate 
could be implemented to avoid delaying 
the December 2021 Base Residual 
Auction. 

(12) Should a MOPR designed to 
address only buyer-side market power 
(i.e., a Targeted MOPR) replace the 
Expanded MOPR? How should the 
Commission determine what constitutes 
a potential exercise of buyer-side market 
power? 2 

(13) Please explain to which resources 
a Targeted MOPR should apply (e.g., 
only to natural gas-fired resources or to 
all resource types; only to new resources 
or to all new and existing resources). 

(14) Under a Targeted MOPR 
construct, what exemptions, if any, 
should be considered (e.g., self-supply, 
competitive entry exemptions)? Please 
explain. 

(15) For states that choose to achieve 
resource adequacy outside of the PJM 
capacity market, please describe any 
options (e.g., FRR, self-supply, etc.) that 
should be considered for availability to 
the states. 

a. Should FRR or other self-supply 
options be modified in any way to make 
them more useful to states that wish to 
reclaim authority for resource adequacy 
in order to meet state policies? 

(16) Should load serving entities be 
able to procure capacity outside of 
PJM’s capacity market such that PJM 
would only administer a residual 
capacity auction (i.e., an auction that 
removes demand procured outside the 
capacity market from the demand curve 
and supply curve would not include 
capacity procured outside of the 
capacity market) to procure the 
remaining capacity requirements? What 
rules should govern such a residual 
auction? Would a residual auction 
provide sufficient incentives for 
capacity to enter the PJM market when 
needed to ensure resource adequacy? 
Please explain. 

(17) Several panelists at the 
conference stated that removing the 
Expanded MOPR in PJM would not 
have any adverse impacts on resource 
adequacy and in turn reliability. Please 
explain whether you agree or disagree 
with this statement and why. 

(18) Are there differences among the 
expected short-term, intermediate term, 
and long-term effects of removing the 
Expanded MOPR on resource adequacy 
and in turn reliability? Please explain 
why or why not. 

(19) Is there a concern that merchant 
resources may fail to receive financing 
due to state supported resource entry in 
PJM? Please explain and provide 
supporting evidence if possible. Please 
also explain how this consideration 
bears on the Commission’s 
responsibilities under the Federal Power 
Act. 
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a. Should PJM’s capacity market 
address this concern, and if so, how? Is 
there an option to address potential 
financing challenges by adjusting the 
parameters that establish the capacity 
market demand curve, such as changes 
to the net cost of new entry (Net CONE) 
estimate? For example, Net CONE 
estimates could be adjusted by reducing 
the expected economic life of the 
reference unit used to establish Net 
CONE, increasing the reference unit’s 
cost of capital to reflect higher risks, or 
through changes to the shape of the 
demand curve. 

b. Many state polices related to 
electric generation (e.g., renewable 
portfolio standards) are specified in 
statute and include timelines (often 
decades into the future) that investors 
can use to estimate the timing, type, and 
quantity of state supported resources 
entering PJM’s markets and potential 
market impacts. To what extent does the 
transparency of such state polices 
mitigate or reduce these risks to 
merchant resources? 

c. Would a capacity market with a 
Targeted MOPR provide a sufficient 
incentive for capacity to enter the PJM 
market when needed to ensure resource 
adequacy? 

(20) What changes are needed to 
ensure PJM’s energy and ancillary 
services markets send appropriate price 
signals and ensure sufficient incentives 
for investment? 

(21) What is FERC’s responsibility 
toward states in the PJM region that 
have chosen a state policy of not 
subsidizing their preferred resources in 
light of the competitive capacity 
market? 

(22) How urgent is the need to 
reconcile PJM’s capacity market rules 
and state policies? Could PJM or the 
Commission adopt a phased approach 
with short-term and long-term 
solutions? For example, could short- 
term actions include eliminating the 
Expanded MOPR and replacing it with 
a Targeted MOPR? What long-term 
solutions are needed, if any? 

For further information, please 
contact individuals identified for each 
topic: 
Technical Information, David Rosner, 

Office of Energy Policy and 
Innovation, Federal Energy Regulatory 
Commission, 888 First Street NE, 
Washington, DC 20426, (202) 502– 
8479, david.rosner@ferc.gov. 

Legal Information, Rebecca J. Michael, 
Office of the General Counsel, Federal 
Energy Regulatory Commission, 888 
First Street NE, Washington, DC 
20426, (202) 502–8776, 
rebecca.michael@ferc.gov. 

Dated: April 5, 2021. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2021–07324 Filed 4–8–21; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. AD21–9–000] 

The Office of Public Participation; 
Supplemental Notice of Workshop 

As announced in the Notice of 
Workshop issued in the above- 
referenced proceeding on February 22, 
2021, the Federal Energy Regulatory 
Commission (Commission) will convene 
a Commissioner-led workshop on 
Friday, April 16, 2021, from 
approximately 9:00 a.m. to 5:00 p.m. ET. 
The workshop will be held 
electronically. The purpose of this 
workshop is to provide interested 
parties with the opportunity to provide 
input to the Commission on the creation 
of the Office of Public Participation 
(OPP). 

In December 2020, Congress directed 
the Commission to provide a report, by 
June 25, 2021, detailing its progress 
towards establishing the OPP. Section 
319 of the Federal Power Act directs the 
Commission to establish the OPP to 
‘‘coordinate assistance to the public 
with respect to authorities exercised by 
the Commission,’’ including assistance 
to those seeking to intervene in 
Commission proceedings. (16 U.S.C. 
825q–1). 

The agenda for the workshop is 
attached. The workshop will be open for 
the public to attend electronically and 
there is no fee for attendance. 
Information on the workshop will be 
posted on the Calendar of Events and 
the OPP Workshop on the Commission’s 
website, www.ferc.gov, prior to the 
event. The conference will be 
transcribed. 

The workshop will be accessible 
under section 508 of the Rehabilitation 
Act of 1973. For accessibility 
accommodations, please send an email 
to accessibility@ferc.gov or call toll free 
1–866–208–3372 (voice) or 202–208– 
8659 (TTY), or send a fax to 202–208– 
2106 with the required 
accommodations. 

For more information about this 
workshop, please contact Stacey Steep 
of the Office of General Counsel at (202) 
502–8148, or send an email to 
OPPWorkshop@ferc.gov. For logistical 
issues, contact Sarah McKinley, (202) 
502–8368, sarah.mckinley@ferc.gov. 

Dated: April 5, 2021. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2021–07322 Filed 4–8–21; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Project No. 2570–033] 

AEP Generation Resources, Inc.; Eagle 
Creek Racine Hydro, LLC; Notice of 
Application for Transfer of License and 
Soliciting Comments, Motions To 
Intervene, and Protests 

On March 5, 2021, AEP Generation 
Resources, Inc. (transferor) and Eagle 
Creek Racine Hydro, LLC (transferee) 
filed jointly an application for the 
transfer of license of the Racine 
Hydroelectric Project No. 2570. The 
project is located at the U.S. Army 
Corps of Engineers’ (Corps) Racine 
Locks and Dam on the Ohio River near 
the Town of Racine in Meigs County, 
Ohio. The project occupies 23 acres of 
federal land administered by the Corps. 

The applicants seek Commission 
approval to transfer the license for the 
Racine Hydroelectric Project from the 
transferor to the transferee. 

Applicants Contact: For transferor, 
AEP Generation Resources, Inc.: Ms. 
Kimberly Ognisty, Winston & Strawn 
LLP, 1901 L Street NW, Washington, DC 
20036, Phone: (202) 282–5217, Email: 
kognisty@winston.com and Mr. John C. 
Crespo, American Electric Power 
Corporation, 1 Riverside Plaza, 
Columbus, OH 43215, Phone: (614) 716– 
3727, Email: jccrespo@aep.com. 

For transferee, Eagle Creek Racine 
Hydro, LLC: Mr. Joshua E. Adrian, 
Duncan Weinberg, Genzer & Pembroke, 
P.C., 1667 K Street NW, Suite 700, 
Washington, DC 20006, Phone: (202) 
467–6370, Email: jea@dwgp.com. 

FERC Contact: Anumzziatta 
Purchiaroni, (202) 502–6191, 
Anumzziatta.purchiaroni@ferc.gov. 

Deadline for filing comments, motions 
to intervene, and protests: 30 days from 
the date that the Commission issues this 
notice. The Commission strongly 
encourages electronic filing. Please file 
comments, motions to intervene, and 
protests using the Commission’s eFiling 
system at http://www.ferc.gov/docs- 
filing/efiling.asp. Commenters can 
submit brief comments up to 6,000 
characters, without prior registration, 
using the eComment system at http://
www.ferc.gov/docs-filing/ 
ecomment.asp. You must include your 
name and contact information at the end 
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of your comments. For assistance, 
please contact FERC Online Support at 
FERCOnlineSupport@ferc.gov, (866) 
208–3676 (toll free), or (202) 502–8659 
(TTY). In lieu of electronic filing, you 
may submit a paper copy. Submissions 
sent via U.S. Postal Service must be 
addressed to, Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 
Commission, 888 First Street NE, Room 
1A, Washington, DC 20426. 
Submissions sent via any other carrier 
must be addressed to, Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 
Commission, 12225 Wilkins Avenue, 
Rockville, Maryland 20852. The first 
page of any filing should include docket 
number P–2570–033. Comments 
emailed to Commission staff are not 
considered part of the Commission 
record. 

Dated: April 5, 2021. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2021–07323 Filed 4–8–21; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. CP21–95–000] 

Texas Eastern Transmission, LP; 
Notice of Request Under Blanket 
Authorization 

Take notice that on March 26, 2021, 
Texas Eastern Transmission, LP (Texas 
Eastern) 5400 Westheimer Court, 
Houston, Texas 77056, filed in Docket 
No. CP21–95–000 a prior notice request 
pursuant to section 157.205 and 157.208 
of the Commission’s regulations under 
the Natural Gas Act, for authorization to 
construct its Corpus Christi Deep Port 
Channel Pipeline Replacement Project 
(Project). The Project consist of (i) 
reconfigure and replace a segment of 30- 
inch diameter pipeline, including the 
installation of appurtenant facilities, at 
a crossing of the Corpus Christi Ship 
Channel, in Nueces County, Texas to 
accommodate a widening and 
deepening of the channel planned by 
the U.S. Army Corps of Engineers, and 
(ii) discontinue use, as further described 
herein, of a total of approximately 1,750 
feet of existing 30-inch diameter 
pipeline. Texas Eastern states that the 
Project will have no impact on the 
certificated capacity of its system, and 
there will be no permanent 
abandonment or reduction in service to 
any customer of Texas Eastern as a 
result of the Project. Texas Eastern 
estimates the cost of the Project to be 

approximately $25 million, all as more 
fully set forth in the Notice which is on 
file with the Commission and open to 
public inspection. 

The filing is available for review on 
the Commission’s website web at http:// 
www.ferc.gov using the ‘‘eLibrary’’ link. 
Enter the docket number excluding the 
last three digits in the docket number 
field to access the document. For 
assistance, contact FERC at 
FERCOnlineSupport@ferc.gov or call 
toll-free, (866) 208–3676 or TYY, (202) 
502–8659. At this time, the Commission 
has suspended access to the 
Commission’s Public Reference Room, 
due to the proclamation declaring a 
National Emergency concerning the 
Novel Coronavirus Disease (COVID–19), 
issued by the President on March 13, 
2020. 

Any questions concerning this Notice 
may be directed to: Estela D. Lozano, 
Manager, Rates and Certificates, Texas 
Eastern Transmission, LP, P.O. Box 
1642, Houston, Texas 77251–1642, by 
telephone at (713) 627–4522, by fax at 
(713) 627–5947, or by email at 
estela.lozano@enbridge.com. 

Any person or the Commission’s staff 
may, within 60 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to section 
157.205 of the regulations under the 
NGA (18 CFR 157.205), a protest to the 
request. If no protest is filed within the 
time allowed therefore, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the allowed time 
for filing a protest, the instant request 
shall be treated as an application for 
authorization pursuant to section 7 of 
the NGA. 

Pursuant to section 157.9 of the 
Commission’s rules, 18 CFR 157.9, 
within 90 days of this Notice the 
Commission staff will either: Complete 
its environmental assessment (EA) and 
place it into the Commission’s public 
record (eLibrary) for this proceeding; or 
issue a Notice of Schedule for 
Environmental Review. If a Notice of 
Schedule for Environmental Review is 
issued, it will indicate, among other 
milestones, the anticipated date for the 
Commission staff’s issuance of the EA 
for this proposal. The filing of the EA 
in the Commission’s public record for 
this proceeding or the issuance of a 
Notice of Schedule for Environmental 
Review will serve to notify federal and 
state agencies of the timing for the 
completion of all necessary reviews, and 

the subsequent need to complete all 
federal authorizations within 90 days of 
the date of issuance of the Commission 
staff’s EA. 

Persons who wish to comment only 
on the environmental review of this 
project should submit an original and 
two copies of their comments to the 
Secretary of the Commission. 
Environmental commenter’s will be 
placed on the Commission’s 
environmental mailing list and will be 
notified of any meetings associated with 
the Commission’s environmental review 
process. Environmental commenter’s 
will not be required to serve copies of 
filed documents on all other parties. 
However, the non-party commenters, 
will not receive copies of all documents 
filed by other parties or issued by the 
Commission and will not have the right 
to seek court review of the 
Commission’s final order. 

The Commission strongly encourages 
electronic filings of comments, protests 
and interventions in lieu of paper using 
the ‘‘eFile’’ link at http://www.ferc.gov. 
Persons unable to file electronically may 
mail similar pleadings to the Federal 
Energy Regulatory Commission, 888 
First Street NE, Washington, DC 20426. 
Submissions sent via any other carrier 
must be addressed to: Kimberly D. Bose, 
Secretary, Federal Energy Regulatory 
Commission, 12225 Wilkins Avenue, 
Rockville, Maryland 20852. 

Dated: April 5, 2021. 
Kimberly D. Bose, 
Secretary. 
[FR Doc. 2021–07318 Filed 4–8–21; 8:45 am] 

BILLING CODE 6717–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[CERCLA–04–2020–2504; FRL 10020–84– 
Region 4] 

JCC Environmental Superfund Site 
Picayune, Mississippi; Notice of 
Settlement 

AGENCY: Environmental Protection 
Agency (EPA) 
ACTION: Notice of settlement. 

SUMMARY: Under the Comprehensive 
Environmental Response, Compensation 
and Liability Act (CERCLA), the United 
States Environmental Protection Agency 
has entered into an Administrative 
Settlement Agreement and Order on 
Consent with multiple parties 
concerning the JCC Environmental 
Superfund Site located in Picayune, 
Mississippi. The settlement addresses 
recovery of CERCLA costs for a cleanup 
action performed by the EPA at the Site. 
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DATES: The Agency will consider public 
comments on the settlement until May 
10, 2021. The Agency will consider all 
comments received and may modify or 
withdraw its consent to the proposed 
settlement if comments received 
disclose facts or considerations which 
indicate that the proposed settlement is 
inappropriate, improper, or inadequate. 
ADDRESSES: Copies of the settlement are 
available from the Agency by contacting 
Ms. Paula V. Painter, Program Analyst, 
using the contact information provided 
in this notice. Comments may also be 
submitted by referencing the Site’s 
name through one of the following 
methods: 

Internet: https://www.epa.gov/ 
aboutepa/about-epa-region-4- 
southeast#r4-public-notices. 

Email: Painter.Paula@epa.gov. 
FOR FURTHER INFORMATION CONTACT: 
Paula V. Painter at 404/562–8887. 

Maurice Horsey, 
Chief, Enforcement Branch, Superfund & 
Emergency Management Division. 
[FR Doc. 2021–07330 Filed 4–8–21; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ER–FRL–9056–1] 

Environmental Impact Statements; 
Notice of Availability 

Responsible Agency: Office of Federal 
Activities, General Information 202– 
564–5632 or https://www.epa.gov/nepa. 
Weekly receipt of Environmental Impact 

Statements (EIS) 
Filed March 29, 2021 10 a.m. EST 

Through April 5, 2021 10 a.m. EST 
Pursuant to 40 CFR 1506.9. 

Notice: Section 309(a) of the Clean Air 
Act requires that EPA make public its 
comments on EISs issued by other 
Federal agencies. EPA’s comment letters 
on EISs are available at: https://
cdxnodengn.epa.gov/cdx-enepa-public/ 
action/eis/search. 
EIS No. 20210039, Final, USFS, AZ, 

Pinto Valley Mine, Review Period 
Ends: 05/24/2021, Contact: Mindy 
Sue Vogel 303–275–5250. 

EIS No. 20210040, Final, FTA, TX, 
Dallas CBD Second Light Rail 
Alignment (D2 Subway), Contact: 
Terence Plaskon 817–978–0573. 
Under 23 U.S.C. 139(n)(2), FTA has 

issued a single document that consists 
of a final environmental impact 
statement and record of decision. 
Therefore, the 30-day wait/review 
period under NEPA does not apply to 
this action. 

Dated: April 5, 2021. 
Cindy S. Barger, 
Director, NEPA Compliance Division, Office 
of Federal Activities. 
[FR Doc. 2021–07298 Filed 4–8–21; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OARM–2018–0028; FRL–10022– 
31–OMS] 

Proposed Information Collection 
Request; Contractor Conflicts of 
Interest (Renewal) 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The Environmental Protection 
Agency (EPA) is planning to submit an 
information collection request (ICR), 
‘‘Contractor Conflicts of Interest’’ (EPA 
ICR No. 1550.12, OMB Control No. 
2030–0023) to the Office of Management 
and Budget (OMB) for review and 
approval in accordance with the 
Paperwork Reduction Act (PRA). Before 
doing so, EPA is soliciting public 
comments on specific aspects of the 
proposed information collection as 
described below. This is a proposed 
renewal of the ICR, which is currently 
approved through December 31, 2021. 
An Agency may not conduct or sponsor 
and a person is not required to respond 
to a collection of information unless it 
displays a current valid OMB control 
number. 

DATES: Comments must be submitted on 
or before June 8, 2021. 
ADDRESSES: Submit your comments, 
referencing Docket ID No. EPA–HQ– 
OARM–2018–0028 online using 
www.regulations.gov (our preferred 
method), or by mail to: EPA Docket 
Center, Environmental Protection 
Agency, Mail Code 28221T, 1200 
Pennsylvania Ave. NW, Washington, DC 
20460. 

EPA’s policy is that all comments 
received will be included in the public 
docket without change, including any 
personal information provided, unless 
the comment includes profanity, threats, 
information claimed to be Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. 
FOR FURTHER INFORMATION CONTACT: 
Pamela Leftrict, OAS/PTOD, 3803R, 
Environmental Protection Agency, 1200 
Pennsylvania Ave. NW, Washington, DC 
20460; telephone number: (202) 564– 
9463; fax number: N/A; email address: 
leftrict.pamela@epa.gov. 

SUPPLEMENTARY INFORMATION: 
Supporting documents which explain 

in detail the information that the EPA 
will be collecting are available in the 
public docket for this ICR. The docket 
can be viewed online at 
www.regulations.gov or in person at the 
EPA Docket Center, WJC West, Room 
3334, 1301 Constitution Ave. NW, 
Washington, DC. The telephone number 
for the Docket Center is 202–566–1744. 
For additional information about EPA’s 
public docket, visit http://www.epa.gov/ 
dockets. 

Pursuant to section 3506(c)(2)(A) of 
the PRA, EPA is soliciting comments 
and information to enable it to: 
(i) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Agency, including 
whether the information will have 
practical utility; (ii) evaluate the 
accuracy of the Agency’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(iii) enhance the quality, utility, and 
clarity of the information to be 
collected; and (iv) minimize the burden 
of the collection of information on those 
who are to respond, including through 
the use of appropriate automated 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. EPA will consider the 
comments received and amend the ICR 
as appropriate. The final ICR package 
will then be submitted to OMB for 
review and approval. At that time, EPA 
will issue another Federal Register 
notice to announce the submission of 
the ICR to OMB and the opportunity to 
submit additional comments to OMB. 

Abstract: The collection of this 
information is required to ensure that 
the Agency can effectively identify, 
evaluate, and take appropriate action 
concerning contractor conflicts of 
interest (COI). Environmental Protection 
Agency (EPA) contractors are required 
to disclose any actual or potential COI 
with regard to their employees, 
corporate affiliations, and business 
relationships. Contractors will be 
required to maintain a database of 
business relationships and report 
information to EPA on either an annual 
basis or when work is ordered under an 
Agency contract. Additionally, under 
some contracts, the contractor must 
request written approval from the 
contracting officer to enter a proposed 
contract subject to the restrictions of 
EPA’s Limitation of Future Contracting 
Clause that can found at CFR 48 
1552.209–74. 
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Form Numbers: None. 
Respondents/affected entities: All 

contractors seeking contract award that 
are identified with the potential conflict 
of interest upon contract award. 

Respondent’s obligation to respond: 
This obligation is mandatory in 
accordance with Federal Acquisition 
Regulation (FAR) subpart 9.5. 

Estimated number of respondents: 56. 
Frequency of response: Varies. 
Total estimated burden: 68,933 hours 

annually. Burden is defined at 5 CFR 
1320.03(b). 

Total estimated cost: $4,996,497.08 
(per year), includes $624,851.92 
annualized capital or operation & 
maintenance costs. 

Changes in Estimates: There is an 
increase of 12,878 hours in the total 
estimated respondent burden compared 
with the ICR currently approved by 
OMB. This increase is due to an 
increase in the number of Conflicts of 
Interest Plans required by the upsurge in 
acquisitions during the past three (3) 
years. In the previous filing, there were 
45 required COI plans, but in the 
current filing there are 56 required COI 
plans. 

Kimberly Patrick, 
Director, Office of Acquisition Solutions. 
[FR Doc. 2021–07331 Filed 4–8–21; 8:45 am] 

BILLING CODE 6560–50–P 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Termination of Receiverships 

The Federal Deposit Insurance 
Corporation (FDIC or Receiver), as 
Receiver for each of the following 
insured depository institutions, was 
charged with the duty of winding up the 
affairs of the former institutions and 
liquidating all related assets. The 
Receiver has fulfilled its obligations and 
made all dividend distributions 
required by law. 

NOTICE OF TERMINATION OF RECEIVERSHIPS 

Fund Receivership name City State Termination 
date 

10452 ..... Heartland Bank ................................................................................. Leawood ...................................... KS 04/01/2021 
10455 ..... Jasper Banking Company ................................................................. Jasper .......................................... GA 04/01/2021 

The Receiver has further irrevocably 
authorized and appointed FDIC- 
Corporate as its attorney-in-fact to 
execute and file any and all documents 
that may be required to be executed by 
the Receiver which FDIC-Corporate, in 
its sole discretion, deems necessary, 
including but not limited to releases, 
discharges, satisfactions, endorsements, 
assignments, and deeds. Effective on the 
termination dates listed above, the 
Receiverships have been terminated, the 
Receiver has been discharged, and the 
Receiverships have ceased to exist as 
legal entities. 
(Authority: 12 U.S.C. 1819) 

Federal Deposit Insurance Corporation. 
Dated at Washington, DC, on April 6, 2021. 

James P. Sheesley, 
Assistant Executive Secretary. 
[FR Doc. 2021–07355 Filed 4–8–21; 8:45 am] 

BILLING CODE 6714–01–P 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

RIN 3064–ZA14 

Request for Information on FDIC 
Official Sign and Advertising 
Requirements and Potential 
Technological Solutions 

AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 
ACTION: Request for information and 
comment. 

SUMMARY: As banks and savings 
associations adjust their business 
models to innovate and remain 

competitive, and as such digital 
transformation continues to accelerate, 
the FDIC is renewing its effort to 
consider how to revise and clarify its 
official sign and advertising rules 
related to FDIC deposit insurance. The 
FDIC is issuing this Request for 
Information (RFI) to inform FDIC efforts 
to align the policy objectives of its rules 
with how today’s banks and savings 
associations offer deposit products and 
services and how consumers connect 
with banks and savings associations, 
including through evolving channels. 
The FDIC also requests information 
about how technological or other 
solutions could be leveraged to help 
consumers better distinguish FDIC- 
insured banks and savings associations 
from entities that are not insured by the 
FDIC (nonbanks), particularly across 
web and digital channels. 
DATES: Comments must be received by 
May 24, 2021. 
ADDRESSES: You may submit comments, 
identified by RIN 3064–ZA14, by any of 
the following methods: 

• Agency Website: https://
www.fdic.gov/regulations/laws/federal/. 
Follow the instructions for submitting 
comments on the agency website. 

• Email: Comments@fdic.gov. Include 
RIN 3064–ZA14 in the subject line of 
the message. 

• Mail: James P. Sheesley, Assistant 
Executive Secretary, Attention: 
Comments-RIN 3064–ZA14, Federal 
Deposit Insurance Corporation, 550 17th 
Street NW, Washington, DC 20429. 

• Hand Delivery/Courier: Comments 
may be hand-delivered to the guard 

station at the rear of the 550 17th Street 
NW, building (located on F Street) on 
business days between 7:00 a.m. and 
5:00 p.m., EST. 

All comments received must include 
the agency name and RIN 3064–ZA14 
for this rulemaking. 

Public Inspection: All comments 
received will be posted without change 
to https://www.fdic.gov/regulations/ 
laws/federal/—including any personal 
information provided—for public 
inspection. Paper copies of public 
comments may be ordered from the 
FDIC Public Information Center, 3501 
North Fairfax Drive, Room E–1002, 
Arlington, VA 22226 by telephone at 
(877) 275–3342 or (703) 562–2200. 
FOR FURTHER INFORMATION CONTACT: 
David Friedman, Senior Policy Analyst, 
Division of Depositor and Consumer 
Protection, (202) 898–7168, dfriedman@
fdic.gov; Edward Hof, Senior Consumer 
Affairs Specialist, Division of Depositor 
and Consumer Protection, (202) 898– 
7213, edwhof@fdic.gov; or Richard M. 
Schwartz, Counsel, Legal Division, (202) 
898–7424, rischwartz@fdic.gov. 
SUPPLEMENTARY INFORMATION: The FDIC 
is an independent federal agency with a 
mission of maintaining stability and 
public confidence in the nation’s 
financial system by insuring bank 
deposits, examining and supervising 
financial institutions for safety and 
soundness and consumer protection, 
making large and complex financial 
institutions resolvable, and managing 
receiverships. Today, there are 
approximately five thousand FDIC- 
insured banks and savings associations 
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1 12 U.S.C. 1828(a). See Banking Act of 1935, 
Public Law 74–305, section 101(v) (Aug. 23, 1935). 

2 71 FR 40440 (July 17, 2006). 

3 Some uninsured companies enter into deposit 
arrangements with FDIC-insured banks, which may, 
under some circumstances, result in ‘‘pass-through’’ 
deposit insurance being applied per customer. See 
generally, 12 CFR part 330. 

4 See 12 U.S.C. 1828(a)(1)(A). 

in the United States. The FDIC insures 
money deposited in FDIC-insured banks 
and savings associations, and FDIC 
deposit insurance is backed by the full 
faith and credit of the United States. 

On February 26, 2020, the FDIC 
published a notice in the Federal 
Register (85 FR 10997) seeking input 
regarding potential modernization of its 
official sign and advertising rules to 
reflect that deposit-taking via physical 
branch, digital, and mobile banking 
channels continues to evolve since the 
FDIC last significantly updated its rules 
in 2006. On March 13, 2020, the FDIC 
published an extension of the comment 
period in the Federal Register (85 FR 
14678). However, on April 16, 2020, in 
light of COVID–19, the FDIC announced 
that it was temporarily postponing its 
efforts to modify its official sign and 
advertising requirements. The FDIC 
noted that the agency remains 
committed to modernizing these rules at 
a future date to better reflect how banks 
and savings associations are 
transforming their business models to 
take deposits via physical branches, 
digital, and mobile banking channels. 
This notice is substantially the same as 
the notice published on February 26, 
2020, with the exception of the issue of 
misrepresentations about deposit 
insurance, as discussed below. 

As banks and savings associations 
adjust their business models to innovate 
and remain competitive, and as such 
digital transformation continues to 
accelerate, the FDIC is renewing its 
effort to consider how to revise and 
clarify its official sign and advertising 
rules related to FDIC deposit insurance. 
The FDIC is issuing this Request for 
Information (RFI) to inform FDIC efforts 
to align the policy objectives of its rules 
with how today’s banks and savings 
associations offer deposit products and 
services and how consumers connect 
with banks and savings associations, 
including through evolving channels. 
The FDIC also requests information 
about how technological or other 
solutions could be leveraged to help 
consumers better distinguish FDIC- 
insured banks and savings associations 
from entities that are not insured by the 
FDIC (nonbanks), particularly across 
web and digital channels. 

Although the February 26, 2020, RFI 
also sought input on how to address 
misrepresentations about deposit 
insurance, that subject is not addressed 
in this RFI. On an ongoing basis, 
pursuant to its statutory authority, the 
FDIC actively seeks to protect depositors 
by ensuring the FDIC’s name, seal, and 
logo are appropriately used and limited 
to being associated with insured 
depository institutions. In light of an 

increasing number of instances where 
people or entities have misused the 
FDIC’s name or logo or have made 
misrepresentations that would falsely 
suggest to the public that their products 
are FDIC-insured, the FDIC expects to 
issue a notice of proposed rulemaking 
seeking comment on a proposed rule 
regarding misrepresentations about 
deposit insurance and misuse of the 
FDIC’s name or logo. The FDIC intends 
to engage in its efforts to modernize the 
FDIC official sign and advertising 
requirements and its rulemaking 
regarding misrepresentations about 
deposit insurance in tandem and on a 
coordinated basis. 

FDIC Official Sign and Advertising 
Statement Requirements 

The FDIC’s official sign and 
advertising statement regulations (12 
CFR part 328) require banks to 
continuously display the FDIC sign 
where insured deposits are usually and 
normally received in the bank’s 
principal place of business and at all of 
its branches and to use an official 
advertising statement, such as ‘‘Member 
FDIC,’’ when advertising deposit 
products and services. Official sign and 
advertising statement requirements are 
set forth in in section 18(a) of the 
Federal Deposit Insurance Act (FDI Act) 
and have been in place since 1935.1 The 
last major changes to the regulations 
were made in 2006 2 and the rules do 
not reflect evolving banking channels 
and operations. 

Technology and Innovation 
The FDIC has begun a number of 

initiatives focused on innovation and 
technology. For example, the FDIC 
established the FDIC Tech Lab 
(FDiTech) to foster innovation across 
the banking sector, while 
simultaneously protecting consumers, 
markets, and the Deposit Insurance 
Fund. FDiTech is undertaking a number 
of activities to promote innovation 
under four broad themes: Inclusion, 
Resilience, Amplification and Protecting 
the Future. In February 2021, the FDIC 
appointed its first Chief Innovation 
Officer. 

Technology has advanced the 
business of banking in many ways, 
including how and where depositors 
interface with banks and savings 
associations when making deposits. The 
internet, through online and mobile 
banking, smart phone applications 
(apps), digital wallets, and other tools, 
has had a profound effect on the way 

banking and deposit-taking is 
conducted. Some banks have no 
physical branches. Other banks with 
physical branches are also increasingly 
offering ways to open and manage 
accounts online or through mobile apps. 
Remote deposit capture for depositing 
checks, introduced in the early 2000s, 
has become a common feature of many 
banking apps. In addition, some banks 
have moved away from the traditional 
branch/bank teller models to 
electronically-staffed kiosks and pop-up 
facilities and teller-less cafes where 
deposits can be accepted on tablets. In 
addition, some consumers ‘‘deposit’’ 
funds with prepaid account providers 
and technologically-focused financial 
companies (fintechs), some of which are 
not themselves FDIC-insured banks.3 In 
some cases, consumers have difficulty 
distinguishing FDIC-insured banks from 
nonbank fintechs when they look online 
for places to put their money. This can 
also occur when the nonbank fintech 
advertises deposit products from FDIC- 
insured banks and savings associations. 

Given these banking industry 
developments, the FDIC is seeking 
information on its official sign and 
advertising requirements to align with 
how banks offer products through 
various deposit-taking channels and 
how consumers interact with banks. 

Request for Comment 
The FDIC encourages comments from 

all interested parties, including but not 
limited to insured banks and savings 
associations, technology companies and 
fintechs, other financial institutions or 
companies, depositors and financial 
consumers (of both FDIC-insured and 
uninsured institutions), consumer 
groups, researchers, trade associations, 
and other members of the financial 
services industry. In particular, the 
FDIC requests input on the following 
topics and questions: 

Official Sign 
The FDI Act requires that insured 

depository institutions display a sign 
relating to the insurance of deposits at 
each place of business maintained by 
that institution in accordance with 
regulations issued by the FDIC.4 The 
implementing regulation, 12 CFR 
328.2(a), requires the sign to be 
displayed continuously at each station 
or window where insured deposits are 
usually and normally received in the 
depository institution’s principal place 
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5 Part 328 does not apply to uninsured offices or 
branches of insured depository institutions located 
outside the United States. 12 CFR part 328. 

6 12 CFR 328.1(a). 
7 12 CFR 328.2(a)(1)(i). 
8 12 CFR 328.2(a)(1)(ii). ‘‘Remote Service 

Facilities’’ are defined as including ‘‘any automated 
teller machine, cash dispensing machine, point-of- 
sale terminal, or other remote electronic facility 
where deposits are received.’’ 

9 12 CFR 328.2(a)(2). 

10 ‘‘Advertisement’’ is defined as ‘‘a commercial 
message, in any medium, that is designed to attract 
public attention or patronage to a product or 
business.’’ 12 CFR 328.3(a). 

11 12 CFR 328.3(c)(1). 
12 12 CFR 328.3(b)(2). 
13 12 CFR 328.3(c)(2). 
14 12 CFR 328.3(e)(2) and (e)(3). 
15 12 CFR 328.3(e)(4). 
16 12 CFR 328.3(e)(1)(ii). 17 12 CFR 328.3(e)(1)(i). 

of business and at all of its branches.5 
The official sign must be 7″ x 3″ with 
black lettering on a gold background.6 
The official sign is permitted—but not 
required—to be displayed in other 
locations 7 and on or at ‘‘Remote Service 
Facilities.’’ 8 In lieu of the official sign, 
banks may vary the sign subject to the 
minimum standards set for the sign.9 
Non-English equivalent signs must be 
approved by the FDIC. 

The FDIC seeks comments on all 
aspects of the sign regulation, including 
the following specific questions: 

1. Should the rule continue to require 
the sign be a minimum size and a 
specific color? Is this needed to ensure 
consumers understand ‘‘deposit 
insurance?’’ 

2. Should the rule continue to link the 
placement of the sign to each teller 
station or window where insured 
deposits are usually and normally 
received? 

3. Should the rule take into account 
changes in places where deposits are 
‘‘usually and normally received’’ by 
banks? How? 

4. Should the FDIC’s current approach 
of allowing for permissive or optional 
placement and use of signage be 
broadened? How? 

5. Does the rule’s definition of 
‘‘Remote Service Facility’’ appropriately 
reflect current banking practices? For 
example, should the list of facilities 
(any automated teller machine, cash 
dispensing machine, point-of-sale 
terminal, or other remote electronic 
facility where deposits are received) be 
broadened? If so, what other ‘‘facilities’’ 
should be included? 

6. Are FDIC-insured institutions 
currently displaying a digital 
representation of the FDIC sign or logo 
on their websites/mobile apps at 
account opening? If not, should they do 
so? 

7. Are FDIC-insured institutions 
currently displaying a digital 
representation of the FDIC sign or logo 
on their websites/mobile apps each time 
a consumer deposits funds? If not, 
should they do so? 

8. Are alternative means of displaying 
an official FDIC sign, beyond a two- 
dimensional placard, appropriate in 
places such as bank ‘‘cafes’’ and through 

digital means? How might this be 
implemented for different delivery 
channels (e.g., brick-and-mortar, 
website, app-based)? 

9. As noted above, the current 
regulation requires that the official FDIC 
sign be displayed continuously at each 
station or window where insured 
deposits are usually and normally 
received in the depository institution’s 
principal place of business and at all of 
its branches. Should the rule continue 
to require that the sign be displayed 
continuously, or should it allow for 
digital displays or representations that 
are not continuously displayed? 

10. To what extent do the existing 
rules enable consumers to distinguish 
between FDIC-insured institutions and 
uninsured entities? Are there data, 
surveys, and studies on this issue? 

Official Advertising Statement 

The current rule requires bank 
advertisements 10 that promote deposit 
products and services or promote non- 
specific banking products and services 
offered by the institution to state that 
the bank is a ‘‘Member of the Federal 
Deposit Insurance Corporation,’’ 
‘‘Member of FDIC,’’ or ‘‘Member FDIC,’’ 
or that the bank use the FDIC’s symbol 
(taken from the official sign).11 This 
advertising statement seeks to enable 
consumers to recognize FDIC-insured 
deposit products, as contrasted with 
non-deposit investment products that 
are not insured. Size, print legibility and 
proportions are prescribed.12 Insured 
and uninsured (foreign) branches must 
be identified.13 

Insured depository institutions may 
not include the official advertising 
statement or other statements that imply 
Federal deposit insurance in any 
advertisement relating solely to ‘‘non- 
deposit products’’ or ‘‘hybrid 
products.’’ 14 With ‘‘mixed’’ 
advertisements for both insured deposit 
products and uninsured or hybrid 
products, the official advertising 
statement must be segregated within the 
ad.15 ‘‘Hybrid product’’ means ‘‘a 
product or service that has both deposit 
product features and non-deposit 
product features.’’ 16 ‘‘Non-deposit 
products’’ are defined to include 
‘‘insurance products, annuities, mutual 

funds and securities’’ but not credit 
products.17 

The FDIC seeks comments on all 
aspects of the official advertising 
statement regulation, including the 
following specific questions: 

11. Can the regulation be better 
clarified regarding which types of 
advertising require the inclusion of the 
official advertising statement? Should 
some forms of advertising currently 
subject to the requirement be made 
exempt? Are there newer forms of 
advertising that do not now but should 
include the official advertising 
statement? 

12. How do banks currently provide 
the advertising statement when 
promoting deposit products through 
non-traditional channels? 

13. If a bank is identified in a 
nonbank’s promotion or advertisement 
for a deposit product or service, should 
the advertising statement be required, or 
conversely, should it be prohibited 
given that the advertisement is from an 
uninsured entity? 

Technological Solutions 
The FDIC regularly receives reports of 

fraudulent communications made to 
consumers that appear to be from FDIC- 
insured entities, but actually originate 
from fraudsters. These types of scams 
may involve a variety of electronic 
communication channels, including 
emails, websites, text messages, and 
social media posts. Some scam messages 
might ask the recipient to ‘‘confirm’’ or 
‘‘update’’ confidential personal financial 
information, such as bank account 
numbers, Social Security numbers, 
dates of birth and other valuable details. 
Other scams might ask for payments or 
deposits to be sent, for example, by 
money order, Automated Clearing 
House (ACH) credit, wire transfer 
service, peer-to-peer payment service, 
gift cards, or digital currency. Banks 
also face risks that fraudsters may be 
using their names and brands to 
perpetrate such frauds. 

The FDIC is exploring whether 
technological or other solutions might 
enable consumers to validate when they 
are interacting with a FDIC-insured 
financial institution when visiting 
websites and using apps on mobile 
devices. The FDIC seeks comments on 
how technology might be utilized to 
allow consumers to distinguish FDIC- 
insured banks and savings association 
from nonbanks across various web and 
digital channels, including the 
following specific questions: 

14. Do consumers look for the FDIC 
name or logo when using financial 
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institution websites and apps to confirm 
the validity of insured institutions’ 
authenticity? Do they look for the logo 
when deciding to open new deposit 
accounts? During every interaction? 

15. What technological options or 
other approaches could be utilized to 
allow consumers to distinguish FDIC- 
insured banks and savings associations 
from nonbanks across web and digital 
channels? What are the benefits and 
drawbacks of each approach? Is it 
necessary or desirable for the FDIC to 
try to ‘‘solve’’ this by rule, or can private 
sector initiatives better address this 
issue? 

16. If the FDIC develops a 
technological solution to allow 
consumers to distinguish FDIC-insured 
banks and savings associations from 

nonbanks across web and digital 
channels, what challenges would 
institutions have in implementing such 
solutions? How would any solution 
work with third parties that have 
established legitimate business 
relationships with banks or savings 
associations? 

17. If the FDIC develops a 
technological solution to allow 
consumers to distinguish FDIC-insured 
banks and savings associations from 
nonbanks across web and digital 
channels, should its use be limited to 
FDIC-insured banks, or should third 
parties that market or facilitate access to 
deposit products (e.g., prepaid program 
managers, fintechs) be permitted or 
required to use such a logo in certain 
circumstances? 

Federal Deposit Insurance Corporation. 
Dated at Washington, DC, on April 5, 2021. 

James P. Sheesley, 
Assistant Executive Secretary. 
[FR Doc. 2021–07356 Filed 4–8–21; 8:45 am] 

BILLING CODE 6714–01–P 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice to All Interested Parties of 
Intent To Terminate Receiverships 

Notice is hereby given that the Federal 
Deposit Insurance Corporation (FDIC or 
Receiver), as Receiver for the 
institutions listed below, intends to 
terminate its receivership for said 
institutions. 

NOTICE OF INTENT TO TERMINATE RECEIVERSHIPS 

Fund Receivership name City State 
Date of 

appointment of 
receiver 

10076 ..... The John Warner Bank ..................................................................... Clinton ......................................... IL 07/02/2009 
10077 ..... First State Bank of Winchester ......................................................... Winchester .................................. IL 07/02/2009 
10078 ..... First National Bank of Danville ......................................................... Danville ........................................ IL 07/02/2009 
10085 ..... Security Bank of Bibb County ........................................................... Macon .......................................... GA 07/24/2009 
10174 ..... Bank of Leeton .................................................................................. Leeton ......................................... MO 01/22/2010 
10182 ..... Marshall Bank, NA ............................................................................ Hallock ......................................... MN 01/29/2010 
10196 ..... Statewide Bank ................................................................................. Covington .................................... LA 03/12/2010 
10222 ..... New Century Bank ............................................................................ Chicago ....................................... IL 04/23/2010 
10223 ..... Peotone Bank and Trust Company .................................................. Peotone ....................................... IL 04/23/2010 
10246 ..... Arcola Homestead Savings Bank ..................................................... Arcola .......................................... IL 06/04/2010 
10351 ..... Nevada Commerce Bank .................................................................. Las Vegas ................................... NV 04/08/2011 
10354 ..... Heritage Banking Group ................................................................... Carthage ...................................... MS 04/15/2011 
10514 ..... Edgebrook Bank ................................................................................ Chicago ....................................... IL 05/08/2015 

The liquidation of the assets for each 
receivership has been completed. To the 
extent permitted by available funds and 
in accordance with law, the Receiver 
will be making a final dividend 
payment to proven creditors. 

Based upon the foregoing, the 
Receiver has determined that the 
continued existence of the receiverships 
will serve no useful purpose. 
Consequently, notice is given that the 
receiverships shall be terminated, to be 
effective no sooner than thirty days after 
the date of this notice. If any person 
wishes to comment concerning the 
termination of any of the receiverships, 
such comment must be made in writing, 
identify the receivership to which the 
comment pertains, and be sent within 
thirty days of the date of this notice to: 
Federal Deposit Insurance Corporation, 
Division of Resolutions and 
Receiverships, Attention: Receivership 
Oversight Department 34.6, 1601 Bryan 
Street, Dallas, TX 75201. 

No comments concerning the 
termination of the above-mentioned 

receiverships will be considered which 
are not sent within this time frame. 

(Authority: 12 U.S.C. 1819) 

Federal Deposit Insurance Corporation. 
Dated at Washington, DC, on April 6, 2021. 

James P. Sheesley, 
Assistant Executive Secretary. 
[FR Doc. 2021–07354 Filed 4–8–21; 8:45 am] 

BILLING CODE 6714–01–P 

FEDERAL RESERVE SYSTEM 

Change in Bank Control Notices; 
Acquisitions of Shares of a Bank or 
Bank Holding Company 

The notificants listed below have 
applied under the Change in Bank 
Control Act (Act) (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire shares of a bank 
or bank holding company. The factors 
that are considered in acting on the 
applications are set forth in paragraph 7 
of the Act (12 U.S.C. 1817(j)(7)). 

The public portions of the 
applications listed below, as well as 
other related filings required by the 
Board, if any, are available for 
immediate inspection at the Federal 
Reserve Bank(s) indicated below and at 
the offices of the Board of Governors. 
This information may also be obtained 
on an expedited basis, upon request, by 
contacting the appropriate Federal 
Reserve Bank and from the Board’s 
Freedom of Information Office at 
https://www.federalreserve.gov/foia/ 
request.htm. Interested persons may 
express their views in writing on the 
standards enumerated in paragraph 7 of 
the Act. 

Comments regarding each of these 
applications must be received at the 
Reserve Bank indicated or the offices of 
the Board of Governors, Ann E. 
Misback, Secretary of the Board, 20th 
Street and Constitution Avenue NW, 
Washington DC 20551–0001, not later 
than April 26, 2021. 

A. Federal Reserve Bank of St. Louis 
(Holly A. Rieser, Manager) P.O. Box 442, 
St. Louis, Missouri 63166–2034. 
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Comments can also be sent 
electronically to 
Comments.applications@stls.frb.org: 

1. Ricky L. Williams, Bardwell, 
Kentucky; to retain voting shares of 
Carlisle Bancorp, Inc., and thereby 
indirectly retain voting shares of 
Citizens Deposit Bank of Arlington, Inc., 
both of Arlington, Kentucky. 

B. Federal Reserve Bank of Dallas 
(Robert L. Triplett III, Senior Vice 
President) 2200 North Pearl Street, 
Dallas, Texas 75201–2272: 

1. The 2012 Irrevocable Trust fbo a 
minor child (‘‘2012 Trust’’), Robin 
Elizabeth Bradley, individually and as 
trustee of the 2012 Trust, Stephen 
McBay Bradley, and Mark Read Bradley, 
all of Groesbeck, Texas; to join the 
Bradley Family Group, a group acting in 
concert to retain voting shares of 
Groesbeck Bancshares, Inc., and 
indirectly retain voting shares of 
Farmers State Bank, both of Groesbeck, 
Texas. 

In addition, Lindsey Bradley Hale, 
Mansfield, Texas, and Benjamin 
Bradley, Tampa Bay, Florida; to join the 
Bradley Family Group and acquire 
voting shares of Groesbeck Bancshares, 
Inc., and indirectly acquire voting 
shares of Farmers State Bank. 

Board of Governors of the Federal Reserve 
System, April 6, 2021. 
Michele Taylor Fennell, 
Deputy Associate Secretary of the Board. 
[FR Doc. 2021–07347 Filed 4–8–21; 8:45 am] 

BILLING CODE P 

GENERAL SERVICES 
ADMINISTRATION 

[OMB Control No. 3090–0293; Docket No. 
2021–0001; Sequence No. 1] 

Submission for OMB Review; 
Reporting and Use of Information 
Concerning Integrity and Performance 
of Recipients of Grants and 
Cooperative Agreements 

AGENCY: Office of Technology Strategy/ 
Office of Government-wide Policy, 
General Services Administration (GSA). 
ACTION: Notice. 

SUMMARY: Under the provisions of the 
Paperwork Reduction Act, the 
Regulatory Secretariat Division (MVCB) 
will be submitting to the Office of 
Management and Budget (OMB) a 
request to review and approve a revision 
and renewal of the currently approved 
information collection requirement 
concerning the reporting and use of 
information concerning integrity and 
performance of recipients of grants and 
cooperative agreements. 

DATES: Submit comments on or before 
May 10, 2021. 
ADDRESSES: Written comments and 
recommendations for this information 
collection should be sent within 30 days 
of publication of this notice to 
www.reginfo.gov/public/do/PRAMain. 
Find this particular information 
collection by selecting ‘‘Currently under 
Review—Open for Public Comments’’; 
or by using the search function. 
FOR FURTHER INFORMATION CONTACT: 
Nancy Goode, Integrated Award 
Environment, GSA, 703–605–2175, or 
via email at nancy.goode@gsa.gov. 
SUPPLEMENTARY INFORMATION: 

A. Purpose 

This information collection 
requirement, OMB Control No. 3090– 
0293, currently titled ‘‘Reporting and 
Use of Information Concerning Integrity 
and Performance of Recipients of Grants 
and Cooperative Agreements’’ is 
necessary in order to comply with 
section 872 of the Duncan Hunter 
National Defense Authorization Act of 
2009, Public Law 110–417, as amended 
by Public Law 111–212, hereafter 
referred to as ‘‘the Act.’’ The Duncan 
Hunter National Defense Authorization 
Act of 2009 (Pub. L. 110–417) was 
enacted on October 14, 2008. Section 
872 of this Act required the 
development and maintenance of an 
information system that contains 
specific information on the integrity and 
performance of covered Federal agency 
contractors and grantees. 

The Federal Awardee Performance 
and Integrity Information System 
(FAPIIS) was developed to address these 
requirements. FAPIIS provides users 
access to integrity and performance 
information from the FAPIIS reporting 
module in the Contractor Performance 
Assessment Reporting System (CPARS), 
proceedings information from the Entity 
Management section of the System for 
Award Management (SAM) database, 
and suspension/debarment information 
from the Performance Information 
section of SAM. 

As stated in 2 CFR 200, Uniform 
Administrative Requirements, Cost 
Principles, and Audit Requirements for 
Federal Awards, the Federal awarding 
agency is required to review information 
available through any OMB-designated 
repositories of government-wide 
eligibility qualification or financial 
integrity information, as appropriate. 

The Federal awarding agency is 
required to review the non-public 
segment of the OMB-designated 
integrity and performance system 
accessible through SAM (currently the 
FAPIIS), prior to making a Federal 

award where the Federal share is 
expected to exceed the simplified 
acquisition threshold (currently 
$250,000), defined in 41 U.S.C. 134, 
over the period of performance. 

For non-federal entities (NFEs), if the 
total value of the NFEs currently active 
grants, cooperative agreements, and 
procurement contracts from all Federal 
awarding agencies exceeds $10,000,000 
for any period of time during the period 
of performance of the Federal award, 
then the NFE must disclose 
semiannually, and maintain the 
currency of information reported to the 
SAM that is made available in the 
designated integrity and performance 
system (currently the FAPIIS) about 
civil, criminal, or administrative 
proceedings, as described in the award 
terms and conditions, for the most 
recent five year period. 

B. Annual Reporting Burden 

Proceedings Screening Question #1 

Respondents: 13,683. 
Responses per respondent: 1. 
Total annual responses: 13,683. 
Hours per response: .1. 
Total response burden hours: 1,368. 

Proceedings Screening Question #2 

Respondents: 1,663. 
Responsed per respondent: 1. 
Total annual responses: 1,663. 
Hours per response: .1. 
Total response burden hours: 166. 

Proceedings Details 

Respondents: 24. 
Responses per respondent: 2. 
Total annual responses: 48. 
Hours per response: .5. 
Total response burden hours: 24. 

C. Public Comments 

A notice was published in the Federal 
Register at 86 FR 4076 on January 15, 
2021. No comments were received. 

Obtaining Copies: Requesters may 
obtain a copy of the information 
collection documents from the GSA 
Regulatory Secretariat Division by 
calling 202–501–4755 or emailing 
GSARegSec@gsa.gov. Please cite OMB 
Control No. Please cite OMB Control 
No. 3090–0293, Reporting and Use of 
Information Concerning Integrity and 
Performance of Recipients of Grants and 
Cooperative Agreements, in all 
correspondence. 

Beth Anne Killoran, 
Deputy Chief Information Officer. 
[FR Doc. 2021–07311 Filed 4–8–21; 8:45 am] 

BILLING CODE 6820–WY–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Healthcare Infection Control Practices 
Advisory Committee (HICPAC) 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 
ACTION: Notice of meeting. 

SUMMARY: In accordance with the 
Federal Advisory Committee Act, the 
CDC announces the following meeting 
for the Healthcare Infection Control 
Practices Advisory Committee 
(HICPAC). This virtual meeting is open 
to the public, limited only by audio and 
web conference lines (300 audio and 
web conference lines are available). 
Registration is required. To register for 
this web conference, please go to: 
www.cdc.gov/hicpac. All registered 
participants will receive the meeting 
link and instructions shortly before the 
meeting. 
DATES: The meeting will be held on June 
3, 2021, from 9:00 a.m. to 3:00 p.m., 
EDT. 

ADDRESSES: Please click the link below 
to join the webinar: https://
cdc.zoomgov.com/j/1612908106?
pwd=M0xTVWxmUTRtZXhu
OVBzWmsybFZxZz09. 
Meeting ID: 161 290 8106 
Passcode: yq!BLL44 
Dial-in Lines: 
+1–669–254–5252 (San Jose) 
+1–646–828–7666 (New York) 
Meeting ID: 161 290 8106 
Telephone Passcode: 47632330. 

FOR FURTHER INFORMATION CONTACT: Koo- 
Whang Chung, M.P.H., HICPAC, 
Division of Healthcare Quality 
Promotion, NCEZID, CDC, 1600 Clifton 
Road NE, Mailstop H16–3, Atlanta, 
Georgia 30329–4027, Telephone: (404) 
498–0730; Email: HICPAC@cdc.gov. 
SUPPLEMENTARY INFORMATION: 

Purpose: The Committee is charged 
with providing advice and guidance to 
the Director, Division of Healthcare 
Quality Promotion (DHQP), the Director, 
National Center for Emerging and 
Zoonotic Infectious Diseases (NCEZID), 
the Director, CDC, the Secretary, Health 
and Human Services regarding (1) the 
practice of healthcare infection 
prevention and control; (2) strategies for 
surveillance, prevention, and control of 
infections, antimicrobial resistance, and 
related events in settings where 
healthcare is provided; and (3) periodic 
updating of CDC guidelines and other 
policy statements regarding prevention 

of healthcare-associated infections and 
healthcare-related conditions. 

Matters To Be Considered: The agenda 
will include the following updates: The 
Healthcare Personnel Guideline 
Workgroup; the Long-term Care/Post- 
acute Care Workgroup; and the Neonatal 
Intensive Care Unit Workgroup. Agenda 
items are subject to change as priorities 
dictate. 

Procedures for Public Comment: Time 
will be available for public comment. 
Members of the public who wish to 
provide public comments should plan 
to attend the public comment session at 
the start time listed. Please note that the 
public comment period may end before 
the time indicated, following the last 
call for comments. 

Procedures for Written Comment: The 
public may submit written comments in 
advance of the meeting. Comments 
should be submitted in writing by email 
to the contact person listed above. The 
deadline for receipt of written public 
comment is May 25, 2021. All requests 
must contain the name, address, and 
organizational affiliation of the speaker, 
as well as the topic being addressed. 
Written comments should not exceed 
one single-spaced typed page in length. 
Written comments received in advance 
of the meeting will be included in the 
official record of the meeting. 

The Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, Centers for Disease 
Control and Prevention, has been 
delegated the authority to sign Federal 
Register notices pertaining to 
announcements of meetings and other 
committee management activities, for 
both the Centers for Disease Control and 
Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Kalwant Smagh, 
Director, Strategic Business Initiatives Unit, 
Office of the Chief Operating Officer, Centers 
for Disease Control and Prevention. 
[FR Doc. 2021–07286 Filed 4–8–21; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

Board of Scientific Counselors, Center 
for Preparedness and Response, (BSC, 
CPR) 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 

ACTION: Notice of meeting. 

SUMMARY: In accordance with the 
Federal Advisory Committee Act, the 
CDC announces the following meeting 
for the Board of Scientific Counselors, 
Center for Preparedness and Response, 
(BSC, CPR). This is a virtual meeting 
that is open to the public, limited only 
by the number of net conference access 
available, which is 500. Pre-registration 
is required by accessing the link at: 
https://cdc.zoomgov.com/webinar/ 
register/WN_OwjXZIdgSRK_
yea6iSTs4Q. 

DATES: The meeting will be held on May 
19, 2021, from 12:30 p.m. to 3:30 p.m., 
EDT and May 20, 2021, from 12:30 p.m. 
to 2:30 p.m., EDT. 

ADDRESSES: Zoom Virtual Meeting. 
Instructions to access the Zoom virtual 
meeting will be provided in the link 
following registration. 

FOR FURTHER INFORMATION CONTACT: 
Dometa Ouisley, Office of Science and 
Public Health Practice, CDC, 1600 
Clifton Road NE, Mailstop–H21–6, 
Atlanta, Georgia 30329–4027, 
Telephone: (404) 639–7450; Facsimile: 
(678) 669–1667; Email: 
OPHPR.BSC.Questions@cdc.gov. 

SUPPLEMENTARY INFORMATION: 
Purpose: This Board is charged with 

providing advice and guidance to the 
Secretary, Department of Health and 
Human Services (HHS), the Assistant 
Secretary for Health (ASH), the Director, 
Centers for Disease Control and 
Prevention (CDC), and the Director, 
Center for Preparedness and Response 
(CPR), concerning strategies and goals 
for the programs and research within 
CPR, monitoring the overall strategic 
direction and focus of the CPR Divisions 
and Offices, and administration and 
oversight of peer review for CPR 
scientific programs. For additional 
information about the Board, please 
visit: https://www.cdc.gov/cpr/bsc/ 
index.htm. 

Matters To Be Considered: The agenda 
will include: Day 1—(1) CPR Director 
Update and (2) CPR Division Updates 
and Discussion. Day 2—(1) CPR Polio 
Containment Workgroup (PCWG) 
Update and (2) CPR Research Portfolio 
Update and Future Initiatives. Agenda 
items are subject to change as priorities 
dictate. 

The Director, Strategic Business 
Initiatives Unit, Office of the Chief 
Operating Officer, Centers for Disease 
Control and Prevention, has been 
delegated the authority to sign Federal 
Register notices pertaining to 
announcements of meetings and other 
committee management activities, for 
both the Centers for Disease Control and 
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Prevention and the Agency for Toxic 
Substances and Disease Registry. 

Kalwant Smagh, 
Director, Strategic Business Initiatives Unit, 
Office of the Chief Operating Officer, Centers 
for Disease Control and Prevention. 
[FR Doc. 2021–07284 Filed 4–8–21; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

[Docket No. CDC–2021–0039] 

Draft Recommendations for Prevention 
and Control of Infections in Neonatal 
Intensive Care Unit Patients: Central 
Line-Associated Blood Stream 
Infections (CLABSI) 

AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (DHHS). 
ACTION: Notice with comment period. 

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), in the 
Department of Health and Human 
Services (DHHS), announces the 
opening of a docket to obtain comment 
on the Draft Recommendations for 
Prevention and Control of Infections in 
Neonatal Intensive Care Unit Patients: 
Central Line-associated Blood Stream 
Infections (CLABSI). (‘‘Draft 
Guideline’’). The Draft Guideline 
provides new, evidence-based 
recommendations specific to the 
prevention and control of central line- 
associated blood stream infections 
(CLABSI) in neonatal intensive care unit 
(NICU) patients. 
DATES: Written comments must be 
received on or before June 8, 2021. 
ADDRESSES: You may submit comments, 
identified by Docket No. CDC–2021– 
0039, by any of the following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Mail: Division of Healthcare Quality 
Promotion, National Center for 
Emerging and Zoonotic Infectious 
Diseases, Centers for Disease Control 
and Prevention, Attn: Docket No. CDC– 
2021–0039, HICPAC Secretariat, 1600 
Clifton Rd. NE, Mailstop H16–2, 
Atlanta, Georgia, 30329. 

Instructions: All submissions received 
must include the agency name and 
Docket Number. All relevant comments 
received will be posted without change 
to http://regulations.gov, including any 
personal information provided. For 
access to the docket to read background 

documents or comments received, go to 
http://www.regulations.gov. 
FOR FURTHER INFORMATION CONTACT: 
Marwan Wassef, M.P.H., Division of 
Healthcare Quality Promotion, National 
Center for Emerging and Zoonotic 
Infectious Diseases, Centers for Disease 
Control and Prevention, 1600 Clifton 
Road NE, Mailstop H16–2, Atlanta, 
Georgia, 30329; Email: IPCGuidelines@
cdc.gov; Telephone: (404) 639–4000. 
SUPPLEMENTARY INFORMATION: 

Public Participation 
Interested persons or organizations 

are invited to participate by submitting 
written views, recommendations, and 
data related to the Draft Guideline. 

Please note that comments received, 
including attachments and other 
supporting materials, are part of the 
public record and are subject to public 
disclosure. Comments will be posted on 
https://www.regulations.gov. Therefore, 
do not include any information in your 
comment or supporting materials that 
you consider confidential or 
inappropriate for public disclosure. If 
you include your name, contact 
information, or other information that 
identifies you in the body of your 
comments, that information will be on 
public display. CDC will review all 
submissions and may choose to redact, 
or withhold, submissions containing 
private or proprietary information such 
as Social Security numbers, medical 
information, inappropriate language, or 
duplicate/near duplicate examples of a 
mass-mail campaign. CDC will carefully 
consider all comments submitted in 
preparation of the final Guideline for 
Prevention and Control of Infections in 
Neonatal Intensive Care Unit Patients 
and may revise the final document as 
appropriate. 

Background 
The Draft Guideline, located in the 

‘‘Supporting & Related Material’’ tab of 
the docket, provides new, evidence- 
based recommendations specific to the 
prevention and control of CLABSI in 
NICU patients, including insertion and 
maintenance practices. 

The Draft Guideline is intended for 
use by infection prevention staff, 
healthcare epidemiologists, healthcare 
administrators, nurses, neonatologists, 
other healthcare providers, and persons 
responsible for developing, 
implementing, and evaluating infection 
prevention and control programs for 
NICUs. The guideline can also serve as 
a resource for societies or organizations 
to develop more detailed 
implementation guidance for the 
prevention of infection in NICU 
patients. 

The Healthcare Infection Control 
Practices Advisory Committee 
(HICPAC), a federal advisory committee 
chartered to provide advice and 
guidance to the CDC, worked with 
national partners, academicians, public 
health professionals, healthcare 
providers, and other partners to develop 
this Draft Guideline. HICPAC includes 
representatives from public health, 
infectious diseases, regulatory and other 
federal agencies, professional societies, 
and other stakeholders. 

The draft recommendations in this 
Draft Guideline are informed by a 
systematic review of the best available 
literature through February 2017 and of 
relevant references published since 
February 2017 suggested by subject 
matter experts. This Draft Guideline will 
not be a federal rule or regulation. 

Dated: April 6, 2021. 
Sandra Cashman, 
Executive Secretary, Centers for Disease 
Control and Prevention. 
[FR Doc. 2021–07337 Filed 4–8–21; 8:45 am] 

BILLING CODE 4163–18–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

[Document Identifier: CMS–10209, CMS– 
10701, CMS–10516, CMS–855O and CMS– 
216–94] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

AGENCY: Centers for Medicare & 
Medicaid Services, Health and Human 
Services (HHS). 
ACTION: Notice. 

SUMMARY: The Centers for Medicare & 
Medicaid Services (CMS) is announcing 
an opportunity for the public to 
comment on CMS’ intention to collect 
information from the public. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information (including each proposed 
extension or reinstatement of an existing 
collection of information) and to allow 
60 days for public comment on the 
proposed action. Interested persons are 
invited to send comments regarding our 
burden estimates or any other aspect of 
this collection of information, including 
the necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions, 
the accuracy of the estimated burden, 
ways to enhance the quality, utility, and 
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clarity of the information to be 
collected, and the use of automated 
collection techniques or other forms of 
information technology to minimize the 
information collection burden. 
DATES: Comments must be received by 
June 8, 2021. 
ADDRESSES: When commenting, please 
reference the document identifier or 
OMB control number. To be assured 
consideration, comments and 
recommendations must be submitted in 
any one of the following ways: 

1. Electronically. You may send your 
comments electronically to http://
www.regulations.gov. Follow the 
instructions for ‘‘Comment or 
Submission’’ or ‘‘More Search Options’’ 
to find the information collection 
document(s) that are accepting 
comments. 

2. By regular mail. You may mail 
written comments to the following 
address: CMS, Office of Strategic 
Operations and Regulatory Affairs, 
Division of Regulations Development, 
Attention: Document Identifier/OMB 
Control Number: CMS–P–0015A, Room 
C4–26–05, 7500 Security Boulevard, 
Baltimore, Maryland 21244–1850. 

To obtain copies of a supporting 
statement and any related forms for the 
proposed collection(s) summarized in 
this notice, you may make your request 
using one of following: 

1. Access CMS’ website address at 
website address at https://www.cms.gov/ 
Regulations-and-Guidance/Legislation/ 
PaperworkReductionActof1995/PRA- 
Listing.html 

FOR FURTHER INFORMATION CONTACT: 
William N. Parham at (410) 786–4669. 
SUPPLEMENTARY INFORMATION: 

Contents 

This notice sets out a summary of the 
use and burden associated with the 
following information collections. More 
detailed information can be found in 
each collection’s supporting statement 
and associated materials (see 
ADDRESSES). 
CMS–10209 Medicare Advantage 

Chronic Care Improvement Program 
(CCIP) Attestations 

CMS–10701 Medicare Beneficiary 
Experiences with Care Survey 
(MBECS) System 

CMS–10516 Program Integrity II 
CMS–855O Medicare Registration 

Application 
CMS–216–94 Organ Procurement 

Organization/Histocompatibility 
Laboratory Cost Report 
Under the PRA (44 U.S.C. 3501– 

3520), federal agencies must obtain 
approval from the Office of Management 

and Budget (OMB) for each collection of 
information they conduct or sponsor. 
The term ‘‘collection of information’’ is 
defined in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA 
requires federal agencies to publish a 
60-day notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension or reinstatement of an existing 
collection of information, before 
submitting the collection to OMB for 
approval. To comply with this 
requirement, CMS is publishing this 
notice. 

Information Collection 

1. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: Medicare 
Advantage Chronic Care Improvement 
Program (CCIP) Attestations; Use: 
Section 1852(e) of the Social Security 
Act (the Act) requires that Medicare 
Advantage (MA) organizations (MAOs) 
have an ongoing Quality Improvement 
(QI) Program. CMS regulations at 42 
CFR 422.152(a) outline the QI Program 
requirements for MAOs, which include 
the development and implementation of 
a Chronic Care Improvement Program 
(CCIP) that meets the requirements of 
422.152(c) for each contract. 

MAOs must use the Health Plan 
Management System (HPMS) to report 
the status of their CCIP to CMS by 
December 31 annually. Submissions 
include an attestation by the MAO 
regarding its compliance with the 
ongoing CCIP requirement (42 CFR 
422.152(c)(2)). MAOs are only required 
to attest electronically that they are 
complying with the ongoing CCIP 
requirement. In addition, MAOs should 
assess and internally document 
activities related to the CCIP on an 
ongoing basis, as well as modify 
interventions and/or processes as 
necessary. A less frequent collection 
would not allow CMS to ensure that 
annual requirements are being met. This 
collection allows CMS to ensure that 
annual requirements are still being met, 
while also reducing plan burden. Form 
Number: CMS–10209 (OMB Control 
number: 0938–1023); Frequency: 
Annually; Affected Public: Private 
Sector—Business or other for-profits; 
Number of Respondents: 645; Total 
Annual Responses: 645; Total Annual 
Hours: 161 (For policy questions 
regarding this collection contact Lynn 
Pereira at 410–786–2274) 

2. Type of Information Collection 
Request: New collection (Request for a 
new OMB control number); Title of 
Information Collection: Medicare 
Beneficiary Experiences with Care 
Survey (MBECS) System; Use: The 
MBECS system is designed to conduct 
population specific surveys that will be 
administered to the group of interest, 
fielded one time. This means that over 
the three-year period, two individual 
surveys will be administered. This will 
allow CMS OMH to respond quickly to 
the data needs of stakeholders with 
interests in these underrepresented 
groups. Data collected through the 
MBECS system will be used to better 
understand—and thus serve the needs 
of—Medicare beneficiaries in minority 
populations. The core questionnaire 
will collect information on 
communication with medical 
professionals, coordination of health 
care, experiences getting needed health 
care, experiences with personal doctors 
and specialists, and key demographics. 
Data will be compared to benchmarks 
from the FFS CAHPS, MA CAHPS, and 
NAM CAHPS surveys. The population- 
specific questionnaire module described 
and submitted via a specific collection 
request will collect information about 
issues most relevant for that particular 
group of interest. 

The goal of this umbrella data 
collection effort is to gather data via 
separate surveys on a variety of minority 
Medicare beneficiaries’ experiences. 
Topics and questions of interest may ask 
about beneficiaries’ communication 
with medical professionals, 
coordination of health care, experiences 
getting needed health care, and 
experiences with personal doctors and 
specialists. CMS OMH will compare 
survey data to benchmarks from the 
general population of Medicare 
beneficiaries while controlling for 
population characteristics, as 
appropriate. 

Survey respondents will have the 
opportunity to respond to an MBECS 
survey via a self-administered web- 
based survey (also called computer- 
assisted web interview or CAWI). CAWI 
technology minimizes respondent 
burden by (1) Automatically providing 
text fills within questions and handling 
skip patterns based on responses to each 
question; (2) allowing respondents to 
complete the survey at a convenient 
time; (3) allowing respondents to stop 
and re-enter the survey if needed; and 
(4) capturing data in real-time, thereby 
eliminating the need for manual data 
entry. Form Number: CMS–10701 (OMB 
Control number: 0938–New); Frequency: 
Annually; Affected Public: Individuals 
and Households; Number of 
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Respondents: 13,000; Total Annual 
Responses: 13,000; Total Annual Hours: 
4,290 (For policy questions regarding 
this collection contact Luis Pons Perez 
at 410–786–8557) 

3. Type of Information Collection: 
Extension of a currently approved 
collection; Title of Information 
Collection: Program Integrity II; Use: On 
June 19, 2013, HHS published proposed 
rule CMS–9957–P: Program Integrity: 
Exchanges, SHOP, Premium 
Stabilization Programs, and Market 
Standards (78 FR 37302) (Program 
Integrity Proposed Rule) which, among 
other things, contained third party 
disclosure requirements and data 
collections that supported the oversight 
of premium stabilization programs, 
State Exchanges, and qualified health 
plan (QHP) issuers in Federally- 
facilitated Exchanges (FFEs). Parts of the 
proposed rule were finalized as Patient 
Protection and Affordable Care Act; 
Program Integrity: Exchange, Premium 
Stabilization Programs, and Market 
Standards; Amendments to the HHS 
Notice of Benefit and Payment 
Parameters for 2014; Final Rule 
(Program Integrity Final Rule II), 78 FR 
25326 (October 24, 2013). This ICR 
relates to a portion of the information 
collection request (ICR) requirements set 
forth in the final rule. Form Number: 
CMS–10516 (OMB control number: 
0938–1277); Frequency: Annually; 
Affected Public: Private Sector, State, 
Business, and Not-for Profits; Number of 
Respondents: 428; Number of 
Responses: 428; Total Annual Hours: 
40,420. (For questions regarding this 
collection, contact Joshua Van Drei at 
(410–786–1659). 

4. Type of Information Collection 
Request: Revision of a currently 
approved information collection; Title 
of Information Collection: Medicare 
Registration Application; Use: 
Physicians and practitioners complete 
the Medicare Enrollment Application— 
Enrollment for Eligible Ordering, 
Certifying Physicians and Other Eligible 
Professionals if they are enrolling in 
Medicare not to obtain Medicare billing 
privileges but strictly to order, refer, or 
certify certain Medicare items and 
services. It is used by Medicare 
contractors to collect data that helps 
ensure the applicant has the necessary 
credentials to order and certify certain 
Medicare items and services. 

The MAC establishes Medicare 
Identification Numbers. The MACs store 
these numbers and information in CMS’ 
Provider Enrollment, Chain and 
Ownership System (PECOS). The 
application is used by the CMS’ 
contractors to collect data ensures that 
the applicant has the necessary 

information for unique identification. 
The license numbers are validated 
against state licensing websites. All the 
license numbers are captured and stored 
in the MAC database. Social Security 
Numbers (SSNs) are validated against 
the Social Security Administration 
database (SSA) and only the valid 
entries are allowed to proceed in the 
process of getting a Medicare billing 
number. Correspondence address and 
contact information is captured to 
contact the provider/supplier. 

The collection and verification of this 
information defends and protects our 
beneficiaries from illegitimate 
providers/suppliers. These procedures 
also protect the Medicare Trust Fund 
against fraud. It gathers information that 
allow Medicare contractors to ensure 
that the physician or eligible 
professional is not sanctioned from the 
Medicare and/or Medicaid program(s), 
or debarred, or excluded from any other 
Federal agency or program. The data 
collected also ensures that the applicant 
has the necessary credentials to order 
and certify health care services. This is 
sole instrument implemented for this 
purpose. Form Number: CMS–855O 
(OMB Control Number: 0938–1135); 
Frequency: Occasionally; Affected 
Public: Private Sector (Business or other 
for-profits), State, Local, or Tribal 
Governments; Number of Respondents: 
448,000; Number of Responses: 24,000; 
Total Annual Hours: 243,600. (For 
questions regarding this collection 
contact Kimberly McPhillips (410–786– 
8438.) 

5. Type of Information Collection 
Request: Reinstatement without change 
of a previously approved collection; 
Title of Information Collection: Organ 
Procurement Organization 
Histocompatibility Laboratory Cost 
Report; Use: The Form CMS–216–94 
cost report is needed to determine 
Organ Procurement Organization (OPO)/ 
Histocompatibility Lab (HL) reasonable 
costs incurred in procuring and 
transporting organs for transplant into 
Medicare beneficiaries and 
reimbursement due to or from the 
provider. The reasonable costs of 
procuring and transporting organs 
cannot be determined for the fiscal year 
until the OPO/HL files its cost report 
and costs are verified by the Medicare 
contractor. During the fiscal year, an 
interim rate is established based on cost 
report data from the previous year. The 
OPO/HL bills the transplant hospital for 
services rendered. The transplant 
hospital pays interim payments, 
approximating reasonable cost, to the 
OPO/HL. The Form CMS–216–94 cost 
report is filed by each OPO/HL at the 
end of its fiscal year and there is a cost 

report settlement to take into account 
increases or decreases in costs. The cost 
report reconciliation and settlement take 
into consideration the difference 
between the total reasonable costs 
minus the total interim payments 
received or receivable from the 
transplant centers. Form Number: CMS– 
216–94 (OMB Control number: 0938– 
0102); Frequency: Annually; Affected 
Public: Private Sector—Business or 
other for-profits; Number of 
Respondents: 95; Total Annual 
Responses: 95; Total Annual Hours: 
4,275 (For policy questions regarding 
this collection contact Luann Piccione 
at 410–786–5423) 

Dated: April 6, 2021. 
William N. Parham, III, 
Director, Paperwork Reduction Staff, Office 
of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. 2021–07342 Filed 4–8–21; 8:45 am] 

BILLING CODE 4120–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Community Living 

Availability of Program Application 
Instructions for the Title VII, Part C of 
the Act, Centers for Independent 
Living (CILs) To Expand COVID–19 
Vaccine Access for People With 
Disabilities 

Title: Expanding Disabilities 
Network’s (CILs) Access to COVID–19 
Vaccines. 

Announcement Type: Initial. 
Statutory Authority: The statutory 

authority for grants under this program 
announcement is contained in Section 
711 and Section 712 of the 
Rehabilitation Act of 1973 [Pub. L. 93– 
112] [As Amended Through Pub. L. 
114–95, Enacted December 10, 2015]. 

Catalog of Federal Domestic 
Assistance (CFDA) Number: 93.432. 
DATES: The deadline date for the 
submission of the Expanding 
Disabilities Network’s (CILs) Access to 
COVID–19 Vaccines is 11:59 p.m. 
Eastern Time April 23, 2021. 

I. Funding Opportunity Description 

The Administration for Community 
Living (ACL) announced a new funding 
opportunity to increase vaccine access 
for people with disabilities. With 
funding and partnership support from 
the Centers for Disease Control (CDC), 
ACL is providing grants to disability 
networks to provide critical services to 
help communities combat COVID–19. A 
leading priority of this joint effort is to 
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ensure vaccines are equally accessible to 
the disability population. 

Approximately 61 million adults 
living with in the U.S. have a disability, 
representing approximately 26 percent 
of the adult population. Disability alone 
may not be related to increased risk for 
contracting COVID–19 based on where 
they live. Some people with disabilities 
live in group settings which places them 
at higher risk for acquiring COVID–19 in 
comparison to people without 
disabilities. People with disabilities may 
also require close contact with direct 
service providers, including personal 
care attendants or other care providers, 
who help with activities of daily living. 
Moreover, many people with disabilities 
have underlying health conditions (e.g., 
diabetes, heart disease, and obesity) that 
increases the risk of severe illness due 
to COVID–19. In addition, research also 
found that people with Down Syndrome 
are significantly more likely to be 
hospitalized from COVID–19 than the 
general population. 

There are increasing reports of 
barriers of unequal access in 
communities to vaccinate people with 
disabilities. For example, some people 
with disabilities may experience 
difficulties scheduling appointments, 
communicating, obtaining accessible 
transportation or require direct support 
services to attend vaccination 
appointments. Others living in the 
community may be isolated or unable to 
leave their home and may require in- 
home vaccination. 

This funding opportunity is designed 
to breakdown those barriers to expand 
vaccine access in communities. 
Examples of activities consistent with 
the purpose of this funding are the 
following: 

• Education about the importance of 
receiving a vaccine, 

• Identifying people unable to 
independently travel to a vaccination 
site, 

• Helping with scheduling a vaccine 
appointment, 

• Arranging or providing accessible 
transportation, 

• Providing companion/personal 
support, 

• Reminding people of their second 
vaccination appointment if needed, 
and/or, 

• Providing technical assistance to 
local health departments or other 
entities on vaccine accessibility. 

Awards authorized under Title VII, 
Part C of the Rehabilitation Act shall be 
provided funding under this 
opportunity. Award recipients will be 
required to submit annual progress 
reports in the form of a written 
summary on the activities conducted, 

challenges, successes, and lessons 
learned. In addition, to show impact of 
the grant awards, the grantee will 
include the number of people served or 
impacted by the services provided, 
against each of the activities chosen to 
be implemented. To be eligible to 
receive this grant, the grantee must 
submit a Letter of Assurance to ACL 
containing all the assurances required, 
(see below, ‘‘Section III. Eligibility 
Criteria and Other Requirements’’ and 
‘‘Section IV. Submission Information’’). 
Part C CILs that do not complete 
assurance requirements below, or 
otherwise indicate no desire to receive 
funds will be excluded from receiving 
funds. 

ACL may establish ad hoc dates based 
on the need of the COVID–19 response, 
e.g., to meet unanticipated issues related 
to COVID–19 and/or to allow impacted 
eligible applicants that missed the cut- 
off date to submit an application for 
consideration. ACL intends to issue 
initial notices of award as applications 
are received prior to the application due 
date to address urgent COVID–19 
response needs. Second notices of 
award are planned after the actual 
number of applicants is finalized. 

II. Award Information 

1. Funding Instrument Type 

These awards will be made in the 
form of formula grants to Part C CILs. 

2. Anticipated Total Funding per Budget 
Period 

Awards made under this 
announcement have an estimated start 
date of April 1, 2021 and an estimated 
end date of December 31, 2022, for a 20- 
month budget and performance period. 

The total available funding for this 
opportunity is $5,000,000. CILs who do 
not complete assurance requirements 
below, or otherwise indicate no desire 
to receive funds will be excluded from 
receiving funds. This will have the 
effect of increasing the amount of funds 
available for eventual recipients. 

ACL has determined that if funding 
were allocated based on previously 
utilized formulas that a number of 
grantees would receive funding that was 
not sufficient to provide any substantive 
work. As a result, ACL will be 
distributing the $5,000,000 evenly to all 
Part C grantees which equates to a 
minimum award of $14,204 
($5,000,000/352). This figure is based on 
352 recipients and would rise if some 
grantees refuse or are deemed ineligible. 

Please note that all activities 
allowable under this funding are also 
allowable under CARES Act award. In 
order to minimize unused funds 

grantees are encouraged to review their 
current ability to utilize CARES Act 
funds, remaining balances and future 
plans when deciding whether or not to 
submit for this additional funding. 

III. Eligibility Criteria and Other 
Requirements 

1. Eligible Entities 

The eligible entity for these awards is 
designated by ACL as a Part C CIL. 

2. Other Requirements 

A. Letter of Assurance 

A Letter of Assurance is required to be 
submitted by the eligible entity in order 
to receive an award. The Letter of 
Assurance must include the following: 

1. Assurance that the award recipient 
is an entity designated as a Part C 
funded CIL. 

2. Assurance that funds will 
supplement and not supplant existing 
Part C funding. 

3. Assurance that funds will be spent 
in ways consistent with the purpose of 
the funding in carrying out one or more 
of the following activities: 

• Education about the importance of 
receiving a vaccine, 

• Identifying people unable to 
independently travel to a site, 

• Helping with scheduling a vaccine 
appointment, 

• Arranging or providing accessible 
transportation, 

• Providing companion/personal 
support, 

• Reminding people of their second 
vaccination appointment if needed, 
and/or, 

• Providing technical assistance to 
local health departments or other 
entities on vaccine accessibility. 

4. Assurance that the award recipient 
will do outreach to Aging and Disability 
Resource Centers, University Centers for 
Excellence in Developmental 
Disabilities Education, Research, and 
Service and State Councils on 
Developmental Disabilities, to maximize 
state coordination wherever possible. 

5. Assurance to provide semi-annual 
federal financial reports and annual 
program reports that describes activities 
conducted, challenges, successes, and 
lessons learned. The written summary 
will also include number of people 
served or impacted by the services 
provided. 

B. DUNS Number 

All grant applicants must obtain and 
keep current a D–U–N–S number from 
Dun and Bradstreet. It is a nine-digit 
identification number, which provides 
unique identifiers of single business 
entities. The D–U–N–S number can be 
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obtained from: https://iupdate.dnb.com/ 
iUpdate/viewiUpdateHome.htm. 

C. Intergovernmental Review 

Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, is not applicable to these 
grant applications. 

IV. Submission Information 

1. Letter of Assurance 

To receive funding, eligible entities 
must provide a Letter of Assurance 
containing all the information outlined 
in Section III above. 

Letters of Assurance should be 
addressed to: Alison Barkoff, Acting 
Administrator and Assistant Secretary 

for Aging, Administration for 
Community Living, 330 C Street SW, 
Washington, DC 20201. 

Letters of Assurance should be 
submitted electronically via email to 
your ACL program officer. The 
following table identifies the designated 
program officer against each of the 10 
ACL regions: 

ACL regions Email/phone 

Peter Nye—Program Officer ............................. Region II 
• NY, NJ, PR, VI 

peter.nye@acl.hhs.gov; 202–795–7606. 

Region V 
• IL, IN, MI, MN, OH, WI 
Region X 
• AK, ID, OR, WA 

Veronica Hogan ................................................. Region I 
• CT, MA, ME, NH, RI, VT 

veronica.hogan@acl.hhs.gov; 202–795–7365. 

Region III 
• DC, DE, MD, PA, VA, WV 
Region VII 
• IA, KS, MO, NE 

Jennifer Martin ................................................... Region IV 
• AL, FL, GA, KY, MS, NC, SC, TN 

jennifer.martin@acl.hhs.gov; 202–795–7399. 

Region VI 
• AR, LA, OK, NM, TX 

Kimball Gray ...................................................... Region VIII 
• CO, MT, UT, WY, ND, SD 

kimball.gray@acl.hhs.gov; 202–795–7353. 

Region IX 
• CA, NV, AZ, HI, GU, CNMI, AS 

2. Submission Dates and Times 

To receive consideration, Letters of 
Assurance must be submitted by 11:59 
p.m. Eastern Time on April 23, 2021. 
Letters of Assurance should be 
submitted electronically via email and 
have an electronic time stamp 
indicating the date/time submitted. 

VII. Agency Contacts 

1. Programmatic and Submission Issues 

Direct programmatic inquiries to 
Program Officer found in the table in 
‘‘Section IV. Submission Information.’’ 

2. Submission Issues 

Direct inquiries regarding submission 
of the Letters of Assurance to Program 
Officer found in the table in ‘‘Section 
IV. Submission Information.’’ 

Dated: April 5, 2021. 

Alison Barkoff, 
Acting Administrator and Assistant Secretary 
for Aging. 
[FR Doc. 2021–07290 Filed 4–8–21; 8:45 am] 

BILLING CODE 4154–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Community Living 

Availability of Program Application 
Instructions for the Protection and 
Advocacy Systems Network To 
Expand COVID–19 Vaccine Access for 
People With Disabilities 

Title: Expanding Disabilities 
Network’s (Protection and Advocacy 
Systems) Access to COVID–19 Vaccines. 

Announcement Type: Initial. 
Statutory Authority: Subtitle C of the 

Developmental Disabilities Assistance 
and Bill of Rights Act of 2000 (DD Act). 

Catalog of Federal Domestic 
Assistance (CFDA) Number: 93.630. 
DATES: The deadline date for the 
submission of the Expanding 
Disabilities Network’s (Protection and 
Advocacy Systems) Access to COVID– 
19 Vaccines is 11:59 p.m. Eastern Time 
April 23, 2021. 
SUPPLEMENTARY INFORMATION: 

I. Funding Opportunity Description 

The Administration for Community 
Living (ACL) announced a new funding 
opportunity to increase vaccine access 
for people with disabilities. With 
funding and partnership support from 
the Centers for Disease Control and 
Prevention (CDC), ACL is providing 

grants to disability networks to provide 
critical services to help communities 
combat COVID–19. A leading priority of 
this joint effort is to ensure vaccines are 
equally accessible to the disability 
population. Approximately 61 million 
adults living with in the US have a 
disability, representing approximately 
26 percent of the adult population. 
People with disabilities may have an 
increased risk for contracting COVID–19 
based on where they live or the services 
they receive. Some people with 
disabilities live in group settings, which 
places them at higher risk for acquiring 
COVID–19 in comparison to people 
without disabilities. People with 
disabilities may also require close 
contact with direct service providers, 
including personal care attendants or 
other care providers, who help with 
activities of daily living. Moreover, 
many people with disabilities have 
underlying health conditions (e.g., 
diabetes, heart disease, and obesity) that 
increases the risk of severe illness due 
to COVID–19. In addition, research also 
found that people with Down Syndrome 
are significantly more likely to be 
hospitalized from COVID–19 than the 
general population. 
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There are increasing reports of 
barriers of unequal access in 
communities to vaccinate people with 
disabilities. For example, some people 
with disabilities may experience 
difficulties scheduling appointments, 
communicating, obtaining accessible 
transportation or require direct support 
services to attend vaccination 
appointments. Others living in the 
community may be isolated or unable to 
leave their home and may require in- 
home vaccination. 

This funding opportunity is designed 
to breakdown those barriers to expand 
vaccine access in communities. 
Examples of activities consistent with 
the purpose of this funding are the 
following: 

• Education about the importance of 
receiving a vaccine; 

• Identifying people unable to 
independently travel to a vaccination 
site; 

• Helping with scheduling a vaccine 
appointment; 

• Arranging or providing accessible 
transportation; 

• Providing companion/personal 
support; 

• Reminding people of the second 
vaccination appointment if needed; 
and/or 

• Providing technical assistance to 
local health departments or other 
entities on vaccine accessibility. 

Awards authorized under Subtitle C 
of the DD Act to the Protection and 
Advocacy Systems (P&As) shall be 
provided funding under this 
opportunity. Award recipients will be 
required to submit annual progress 
reports in the form of a written 
summary on the activities conducted, 
challenges, successes, and lessons 
learned. In addition, to show impact of 
the grant awards, the grantee will 
include the number of people served or 
impacted by the services provided, 
against each of the activities chosen to 
be implemented. To be eligible to 
receive this grant, the grantee must 
submit a Letter of Assurance to ACL 
containing all the assurances required, 
(see below, ‘‘Section III. Eligibility 
Criteria and Other Requirements’’ and 
‘‘Section IV. Submission Information’’). 
P&As that do not complete assurance 
requirements below, or otherwise 
indicate no desire to receive funds will 
be excluded from receiving funds. 

ACL may establish ad hoc dates based 
on the need of the COVID–19 response, 
e.g., to meet unanticipated issues related 
to COVID–19 and/or to allow impacted 
eligible applicants that missed the cut- 
off date to submit an application for 
consideration. ACL intends to issue 
initial notices of award as applications 

are received prior to the application due 
date to address urgent COVID–19 
response needs. Second notices of 
award are planned after the actual 
number of applicants is finalized. 

II. Award Information 

1. Funding Instrument Type 
These awards will be made in the 

form of formula grants to P&As. 

2. Anticipated Total Funding per Budget 
Period 

Under this program announcement, 
ACL intends to make grant awards to 
each State, Territory, the District of 
Columbia, and the Native American 
Consortium. Awards made under this 
announcement have an estimated start 
date of April 1, 2021 and an estimated 
end date of December 31, 2022, for a 20- 
month budget and performance period. 

The total available funding for this 
opportunity is $4,000,000. Funding will 
be distributed based on the state/ 
territory population. There are no cost- 
sharing nor match requirements. 

Below are the projected award 
amounts: 

Jurisdiction Projected 
amount 

Alabama ................................ $50,203 
Alaska ................................... 39,713 
Arizona .................................. 74,525 
Arkansas ............................... 39,713 
California ............................... 404,556 
Colorado ............................... 58,963 
Connecticut ........................... 39,713 
Delaware ............................... 39,713 
District of Columbia .............. 39,713 
Florida ................................... 219,907 
Georgia ................................. 108,710 
Hawaii ................................... 39,713 
Idaho ..................................... 39,713 
Illinois .................................... 129,744 
Indiana .................................. 68,930 
Iowa ...................................... 39,713 
Kansas .................................. 39,713 
Kentucky ............................... 45,744 
Louisiana .............................. 47,598 
Maine .................................... 39,713 
Maryland ............................... 61,901 
Massachusetts ...................... 70,571 
Michigan ............................... 102,254 
Minnesota ............................. 57,743 
Mississippi ............................ 39,713 
Missouri ................................ 62,840 
Montana ................................ 39,713 
Nebraska .............................. 39,713 
Nevada ................................. 39,713 
New Hampshire .................... 39,713 
New Jersey ........................... 90,943 
New Mexico .......................... 39,713 
New York .............................. 199,181 
North Carolina ...................... 107,386 
North Dakota ........................ 39,713 
Ohio ...................................... 119,683 
Oklahoma ............................. 40,515 
Oregon .................................. 43,185 
Pennsylvania ........................ 131,077 
Rhode Island ........................ 39,713 

Jurisdiction Projected 
amount 

South Carolina ...................... 52,717 
South Dakota ........................ 39,713 
Tennessee ............................ 69,923 
Texas .................................... 296,883 
Utah ...................................... 39,713 
Vermont ................................ 39,713 
Virginia .................................. 87,394 
Washington ........................... 77,967 
West Virginia ........................ 39,713 
Wisconsin ............................. 59,615 
Wyoming ............................... 39,713 
American Samoa .................. 21,246 
Guam .................................... 21,246 
Northern Marianas ................ 21,246 
Puerto Rico ........................... 39,713 
Virgin Islands ........................ 21,246 
Native American ................... 21,246 

Total .................................. 4,000,000 

III. Eligibility Criteria and Other 
Requirements 

1. Eligible Entities 

The eligible entity for these awards is 
the agency designated as a P&A per the 
DD Act. 

2. Other Requirements 

A. Letter of Assurance 

A Letter of Assurance is required to be 
submitted by the eligible entity in order 
to receive an award. The Letter of 
Assurance must include the following: 

1. Assurance that the award recipient 
is the agency or entity designated as 
P&A per the DD Act. 

2. Assurance that funds will 
supplement and not supplant existing 
P&A funding. 

3. Assurance that funds will be spent 
in ways consistent with the purpose of 
the funding in carrying out one or more 
of the following activities: 

• Education about the importance of 
receiving a vaccine; 

• Identifying people unable to 
independently travel to a site; 

• Helping with scheduling a vaccine 
appointment; 

• Arranging or providing accessible 
transportation; 

• Providing companion/personal 
support; 

• Reminding people of their second 
vaccination appointment if needed; 
and/or, 

• Providing technical assistance to 
local health departments or other 
entities on vaccine accessibility. 

4. Assurance that the award recipient 
will do outreach to Aging and Disability 
Resource Centers, Centers for 
Independent Living, State Councils on 
Developmental Disabilities, and 
University Centers for Excellence in 
Developmental Disabilities Education, 
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Research, and Service to maximize state 
coordination wherever possible. 

5. Assurance to provide semi-annual 
federal financial reports annual program 
reports that describes activities 
conducted, challenges, successes, and 
lessons learned. The written summary 
will also include number of people 
served or impacted by the services 
provided. 

B. DUNS Number 
All grant applicants must obtain and 

keep current a D–U–N–S number from 
Dun and Bradstreet. It is a nine-digit 
identification number, which provides 

unique identifiers of single business 
entities. The D–U–N–S number can be 
obtained from: https://iupdate.dnb.com/ 
iUpdate/viewiUpdateHome.htm. 

C. Intergovernmental Review 

Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, is not applicable to these 
grant applications. 

IV. Submission Information 

1. Letter of Assurance 

To receive funding, eligible entities 
must provide a Letter of Assurance 

containing all the information outlined 
in Section III above. 

Letters of Assurance should be 
addressed to: Alison Barkoff, Acting 
Administrator and Assistant Secretary 
for Aging, Administration for 
Community Living, 330 C Street SW, 
Washington, DC 20201. 

Letters of Assurance should be 
submitted electronically via email to 
your ACL program officer. The 
following table identifies the designated 
program officer for each P&A: 

P&A Program officer Email address 

Alabama ............................................................. Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Alaska ................................................................ Rebecca Ellison ................................................ Rebecca.Ellison@acl.hhs.gov. 
American Samoa ............................................... Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Arizona ............................................................... Larissa Crossen ............................................... Larissa.Crossen@acl.hhs.gov. 
Arkansas ............................................................ Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
California ............................................................ Dana Fink ......................................................... Dana.Fink@acl.hhs.gov. 
Colorado ............................................................ Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
Connecticut ........................................................ Melvenia Wright ................................................ Melvenia.Wright@acl.hhs.gov. 
Delaware ............................................................ Larissa Crossen ............................................... Larissa.Crossen@acl.hhs.gov. 
District of Columbia ........................................... Larissa Crossen ............................................... Larissa.Crossen@acl.hhs.gov. 
Florida ................................................................ Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Georgia .............................................................. Rebecca Ellison ................................................ Rebecca.Ellison@acl.hhs.gov. 
Guam ................................................................. Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Hawaii ................................................................ Larissa Crossen ............................................... Larissa.Crossen@acl.hhs.gov. 
Idaho .................................................................. Rebecca Ellison ................................................ Rebecca.Ellison@acl.hhs.gov. 
Illinois ................................................................. Katherine Cargill-Willis ..................................... Katherine.Cargill-Willis@acl.hhs.gov. 
Indiana ............................................................... Katherine Cargill-Willis ..................................... Katherine.Cargill-Willis@acl.hhs.gov. 
Iowa ................................................................... Dana Fink ......................................................... Dana.Fink@acl.hhs.gov. 
Kansas ............................................................... Dana Fink ......................................................... Dana.Fink@acl.hhs.gov. 
Kentucky ............................................................ Rebecca Ellison ................................................ Rebecca.Ellison@acl.hhs.gov. 
Louisiana ........................................................... Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Maine ................................................................. Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
Maryland ............................................................ Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
Massachusetts ................................................... Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
Michigan ............................................................ Katherine Cargill-Willis ..................................... Katherine.Cargill-Willis@acl.hhs.gov. 
Minnesota .......................................................... Dana Fink ......................................................... Dana.Fink@acl.hhs.gov. 
Mississippi ......................................................... Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Missouri ............................................................. Katherine Cargill-Willis ..................................... Katherine.Cargill-Willis@acl.hhs.gov. 
Montana ............................................................. Larissa Crossen ............................................... Larissa.Crossen@acl.hhs.gov. 
Native American ................................................ Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
Nebraska ........................................................... Dana Fink ......................................................... Dana.Fink@acl.hhs.gov. 
Nevada .............................................................. Larissa Crossen ............................................... Larissa.Crossen@acl.hhs.gov. 
New Hampshire ................................................. Melvenia Wright ................................................ Melvenia.Wright@acl.hhs.gov. 
New Jersey ........................................................ Melvenia Wright ................................................ Melvenia.Wright@acl.hhs.gov. 
New Mexico ....................................................... Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
New York ........................................................... Melvenia Wright ................................................ Melvenia.Wright@acl.hhs.gov. 
North Carolina ................................................... Rebecca Ellison ................................................ Rebecca.Ellison@acl.hhs.gov. 
North Dakota ..................................................... Katherine Cargill-Willis ..................................... Katherine.Cargill-Willis@acl.hhs.gov. 
Northern Marianas ............................................. Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Ohio ................................................................... Dana Fink ......................................................... Dana.Fink@acl.hhs.gov. 
Oklahoma .......................................................... Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Oregon ............................................................... Rebecca Ellison ................................................ Rebecca.Ellison@acl.hhs.gov. 
Pennsylvania ..................................................... Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
Puerto Rico ........................................................ Melvenia Wright ................................................ Melvenia.Wright@acl.hhs.gov. 
Rhode Island ..................................................... Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
South Carolina ................................................... Larissa Crossen ............................................... Larissa.Crossen@acl.hhs.gov. 
South Dakota ..................................................... Katherine Cargill-Willis ..................................... Katherine.Cargill-Willis@acl.hhs.gov. 
Tennessee ......................................................... Dana Fink ......................................................... Dana.Fink@acl.hhs.gov. 
Texas ................................................................. Elizabeth Leef ................................................... Elizabeth.Leef@acl.hhs.gov. 
Utah ................................................................... Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
Vermont ............................................................. Wilma Roberts .................................................. Wilma.Roberts@acl.hhs.gov. 
Virgin Islands ..................................................... Melvenia Wright ................................................ Melvenia.Wright@acl.hhs.gov. 
Virginia ............................................................... Katherine Cargill-Willis ..................................... Katherine.Cargill-Willis@acl.hhs.gov. 
Washington ........................................................ Melvenia Wright ................................................ Melvenia.Wright@acl.hhs.gov. 
West Virginia ..................................................... Rebecca Ellison ................................................ Rebecca.Ellison@acl.hhs.gov. 
Wisconsin .......................................................... Melvenia Wright ................................................ Melvenia.Wright@acl.hhs.gov. 
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P&A Program officer Email address 

Wyoming ............................................................ Katherine Cargill-Willis ..................................... Katherine.Cargill-Willis@acl.hhs.gov. 

2. Submission Dates and Times 
To receive consideration, Letters of 

Assurance must be submitted by 11:59 
p.m. Eastern Time on April 23, 2021. 
Letters of Assurance should be 
submitted electronically via email and 
have an electronic time stamp 
indicating the date/time submitted. 

VII. Agency Contacts 

1. Programmatic Issues 
Direct programmatic inquiries to your 

program officer listed above or Ophelia 
McLain at Ophelia.mclain@acl.hhs.gov. 

2. Submission Issues 
Direct inquiries regarding submission 

of the Letters of Assurance to the 
appropriate ACL Program Officer found 
in the table in ‘‘Section IV. Submission 
Information.’’ 

Dated: April 5, 2021. 
Alison Barkoff, 
Acting Administrator and Assistant Secretary 
for Aging. 
[FR Doc. 2021–07292 Filed 4–8–21; 8:45 am] 

BILLING CODE 4154–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2021–N–0039] 

Electronic Submissions; Update to the 
Specifications for Preparing and 
Submitting Postmarket Individual Case 
Safety Reports for Vaccines; Technical 
Specification 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA or Agency) Center 
for Biologics Evaluation and Research 
(CBER) is announcing the availability of 
version 2.2 of the Specifications for 
Preparing and Submitting Postmarket 
Individual Case Safety Reports (ICSRS) 
for Vaccines (Specifications). The 
version update is not applicable to 
CBER-regulated drug products marketed 
for human use with approved New Drug 
Applications (NDAs) and Abbreviated 
New Drug Applications (ANDAs); 
CBER-regulated therapeutic biological 
products marketed for human use with 
approved Biologic License Applications 
(BLAs); Whole Blood or blood 
components; and human cells, tissues, 

and cellular and tissue-based products 
(HCT/Ps) regulated solely under the 
Public Health Service Act. 
ADDRESSES: You may submit either 
electronic or written comments at any 
time as follows: 

Electronic Submissions 

Submit electronic comments in the 
following way: 

• Federal eRulemaking Portal: 
https://www.regulations.gov. Follow the 
instructions for submitting comments. 
Comments submitted electronically, 
including attachments, to https://
www.regulations.gov will be posted to 
the docket unchanged. Because your 
comment will be made public, you are 
solely responsible for ensuring that your 
comment does not include any 
confidential information that you or a 
third party may not wish to be posted, 
such as medical information, your or 
anyone else’s Social Security Number, 
or confidential business information, 
such as a manufacturing process. Please 
note that if you include your name, 
contact information, or other 
information that identifies you in the 
body of your comments, that 
information will be posted on https://
www.regulations.gov. 

• If you want to submit a comment 
with confidential information that you 
do not wish to be made available to the 
public, submit the comment as a 
written/paper submission and in the 
manner detailed (see ‘‘Written/Paper 
Submissions’’ and ‘‘Instructions’’). 

Written/Paper Submissions 

Submit written/paper submissions as 
follows: 

• Mail/Hand Delivery/Courier (for 
written/paper submissions): Dockets 
Management Staff (HFA–305), Food and 
Drug Administration, 5630 Fishers 
Lane, Rm. 1061, Rockville, MD 20852. 

• For written/paper comments 
submitted to the Dockets Management 
Staff, FDA will post your comment, as 
well as any attachments, except for 
information submitted, marked and 
identified, as confidential, if submitted 
as detailed in ‘‘Instructions.’’ 

Instructions: All submissions received 
must include the Docket No. FDA– 
2021–N–0039 for ‘‘Electronic 
Submissions; Update to the 
Specifications for Preparing and 
Submitting Postmarket Individual Case 
Safety Reports for Vaccines; Technical 
Specification’’. Received comments, 

those filed in a timely manner (see 
ADDRESSES), will be placed in the docket 
and, except for those submitted as 
‘‘Confidential Submissions,’’ publicly 
viewable at https://www.regulations.gov 
or at the Dockets Management Staff 
between 9 a.m. and 4 p.m., Monday 
through Friday, 240–402–7500. 

• Confidential Submissions—To 
submit a comment with confidential 
information that you do not wish to be 
made publicly available, submit your 
comments only as a written/paper 
submission. You should submit two 
copies total. One copy will include the 
information you claim to be confidential 
with a heading or cover note that states 
‘‘THIS DOCUMENT CONTAINS 
CONFIDENTIAL INFORMATION.’’ The 
Agency will review this copy, including 
the claimed confidential information, in 
its consideration of comments. The 
second copy, which will have the 
claimed confidential information 
redacted/blacked out, will be available 
for public viewing and posted on 
https://www.regulations.gov. Submit 
both copies to the Dockets Management 
Staff. If you do not wish your name and 
contact information to be made publicly 
available, you can provide this 
information on the cover sheet and not 
in the body of your comments and you 
must identify this information as 
‘‘confidential.’’ Any information marked 
as ‘‘confidential’’ will not be disclosed 
except in accordance with 21 CFR 10.20 
and other applicable disclosure laws. 
For more information about FDA’s 
posting of comments to public dockets, 
see 80 FR 56469, September 18, 2015, or 
access the information at: https://
www.govinfo.gov/content/pkg/FR-2015- 
09-18/pdf/2015-23389.pdf. 

Docket: For access to the docket to 
read background documents or the 
electronic and written/paper comments 
received, go to https://
www.regulations.gov and insert the 
docket number, found in brackets in the 
heading of this document, into the 
‘‘Search’’ box and follow the prompts 
and/or go to the Dockets Management 
Staff, 5630 Fishers Lane, Rm. 1061, 
Rockville, MD 20852, 240–402–7500. 

FOR FURTHER INFORMATION CONTACT: 
Victoria Wagman, Center for Biologics 
Evaluation and Research, Food and 
Drug Administration, Bldg. 71, Rm. 
7301, Silver Spring, MD 20993–0002, 
240–402–7911. 

SUPPLEMENTARY INFORMATION: 
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I. Background 

CBER is announcing the availability 
of version 2.2 of the Specifications for 
Preparing and Submitting Postmarket 
ICSRs for Vaccines (available at https:// 
www.fda.gov/industry/about-esg/cber- 
vaccine-icsr-implementation). The 
version update has been prepared to 
accommodate the submission of certain 
reports for combination products 
required by an FDA rule, 
‘‘Postmarketing Safety Reporting for 
Combination Products’’, published in 
the Federal Register of December 20, 
2016 (81 FR 92603) (available at https:// 
www.fda.gov/combination-products/ 
guidance-regulatory-information/ 
postmarketing-safety-reporting- 
combination-products). In addition, 
version 2.2 includes updated business 
rules (Appendix I of the Specifications) 
which provide details on data field 
specifications as well as updated sample 
Extensible Markup Language (XML) 
ICSR test files (available at https://
www.fda.gov/industry/about-esg/cber- 
vaccine-icsr-implementation). The 
version update is not applicable to 
CBER-regulated drug products marketed 
for human use with approved NDAs and 
ANDAs; CBER-regulated therapeutic 
biological products marketed for human 
use with approved BLAs); Whole Blood 
or blood components; and HCT/Ps 
regulated solely under section 361 of the 
Public Health Service Act (42 U.S.C. 
264). 

Vaccine manufacturers and others 
responsible for reporting ICSRs for 
vaccines can now transition to reporting 
in the updated version 2.2. Instructions 
to transition are available at https://
www.fda.gov/vaccines-blood-biologics/ 
getting-started-icsr-submission-fdas- 
electronic-vaccine-adverse-event- 
reporting-system-evaers. Manufacturers 
can contact the CBER ICSR Submissions 
Coordinator (CBERICSRSubmissions@

fda.hhs.gov) to inform of their intent to 
transition to version 2.2 of the 
Specifications for Preparing and 
Submitting Postmarket Individual Case 
Safety Reports for Vaccines. Although 
manufacturers are encouraged to 
transition to the updated version 2.2, 
CBER continues to accept reports in 
version 1.0 until further notice. 

Dated: April 5, 2021. 
Lauren K. Roth, 
Acting Principal Associate Commissioner for 
Policy. 
[FR Doc. 2021–07332 Filed 4–8–21; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2020–N–1816] 

Lavipharm Laboratories, Inc., et al.; 
Withdrawal of Approval of Five 
Abbreviated New Drug Applications 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of five abbreviated new drug 
applications (ANDAs) from multiple 
holders of those ANDAs. The basis for 
the withdrawal is that these ANDA 
holders have repeatedly failed to file 
required annual reports for those 
ANDAs and have failed to satisfy the 
requirement to have an approved risk 
evaluation and mitigation strategy 
(REMS). 

DATES: Approval is withdrawn as of 
April 9, 2021. 
FOR FURTHER INFORMATION CONTACT: 
Kimberly Lehrfeld, Center for Drug 
Evaluation and Research, Food and 

Drug Administration, 10903 New 
Hampshire Ave., Bldg. 51, Rm. 6226, 
Silver Spring, MD 20993–0002, 301– 
796–3137, Kimberly.Lehrfeld@
fda.hhs.gov. 

SUPPLEMENTARY INFORMATION: The 
holder of an approved application to 
market a new drug for human use is 
required to submit annual reports to 
FDA concerning its approved 
application in accordance with 
§§ 314.81 and 314.98 (21 CFR 314.81 
and 314.98). Additionally, in 
accordance with section 505–1 of the 
Federal Food, Drug, and Cosmetic Act 
(FD&C Act) (21 U.S.C. 355–1), the 
Agency determined that a REMS is 
necessary for all the applicable listed 
drugs that the ANDAs in table 1 
reference to ensure the benefits of the 
listed drugs outweigh the risks. In 
accordance with section 505–1(i) of the 
FD&C Act, an ANDA is required to have 
a REMS if the applicable listed drug has 
an approved REMS. 

In the Federal Register of September 
25, 2020 (85 FR 60474), FDA published 
a notice offering an opportunity for a 
hearing (NOOH) on a proposal to 
withdraw approval of these five ANDAs 
because the holders of these ANDAs had 
repeatedly failed to submit the required 
annual reports and have failed to 
receive approval of a REMS for their 
products. The holders of these ANDAs 
did not respond to the NOOH. Failure 
to file a written notice of participation 
and request for hearing as required by 
§ 314.200 (21 CFR 314.200) constitutes a 
waiver of the opportunity for hearing by 
the holders of the ANDAs concerning 
the proposal to withdraw approval of 
their ANDAs and a waiver of any 
contentions concerning the legal status 
of the drug products. Therefore, FDA is 
withdrawing approval of the five 
applications listed in table 1 of this 
document. 

TABLE 1—ANDAS FOR WHICH REQUIRED REPORTS HAVE NOT BEEN SUBMITTED AND A REMS HAS NOT BEEN 
APPROVED 

Application No. Drug Applicant 

ANDA 077051 .. Fentanyl transdermal system film, extended-release, 25 
micrograms (mcg)/hour (hr), 50 mcg/hr, 75 mcg/hr, and 100 
mcg/hr.

Lavipharm Laboratories, Inc., 69 Princeton-Hightstown Rd., 
East Windsor, NJ 08520. 

ANDA 085217 .. Acetaminophen and Codeine Phosphate Tablet, 325 milli-
grams (mg)/30 mg.

Everylife, 2021 15th Avenue West, Seattle, WA 98119. 

ANDA 085638 .. Acetaminophen, Aspirin, and Codeine Phosphate Capsule, 
150 mg/180 mg/60 mg.

Scherer Laboratories, Inc., 2301 Ohio Dr., Suite 234, Plano, 
TX 75093. 

ANDA 085639 .. Acetaminophen, Aspirin, and Codeine Phosphate Capsule, 
150 mg/180 mg/30 mg.

Do. 

ANDA 085640 .. Acetaminophen, Aspirin, and Codeine Phosphate Capsule, 
150 mg/180 mg/15 mg.

Do. 
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FDA finds that the holders of the 
ANDAs listed in table 1 have repeatedly 
failed to submit reports required by 
§§ 314.81 and 314.98 and section 505(k) 
of the FD&C Act (21 U.S.C. 355). 
Furthermore, the holders of the ANDAs 
listed in table 1 have failed to receive 
approval of a REMS for their products 
in accordance with section 505–1 of the 
FD&C Act. In addition, under § 314.200, 
FDA finds that the holders of the 
ANDAs have waived their opportunity 
for a hearing and any contentions 
concerning the legal status of the drug 
products. Therefore, based on these 
findings and pursuant to the authority 
under section 505(e) of the FD&C Act, 
approval of the ANDAs listed in table 1 
and all amendments and supplements 
thereto is hereby withdrawn as of April 
9, 2021. 

Dated: April 5, 2021. 
Lauren K. Roth, 
Acting Principal Associate Commissioner for 
Policy. 
[FR Doc. 2021–07335 Filed 4–8–21; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2014–N–1031] 

Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Food and Drug 
Administration Recall Regulations 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA, Agency, or we) is 
announcing that a proposed collection 
of information has been submitted to the 
Office of Management and Budget 

(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995. 
DATES: Submit written comments 
(including recommendations) on the 
collection of information by May 10, 
2021. 
ADDRESSES: To ensure that comments on 
the information collection are received, 
OMB recommends that written 
comments be submitted to https://
www.reginfo.gov/public/do/PRAMain. 
Find this particular information 
collection by selecting ‘‘Currently under 
Review—Open for Public Comments’’ or 
by using the search function. The OMB 
control number for this information 
collection is 0910–0249. Also include 
the FDA docket number found in 
brackets in the heading of this 
document. 
FOR FURTHER INFORMATION CONTACT: 
Domini Bean, Office of Operations, 
Food and Drug Administration, Three 
White Flint North, 10A–12M, 11601 
Landsdown St., North Bethesda, MD 
20852, 301–796–5733, PRAStaff@
fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance. 

FDA Recall Regulations—21 CFR Part 7 

OMB Control Number 0910–0249— 
Extension 

This information collection helps 
support implementation of section 701 
of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 371) pertaining to 
product recalls, and regulations in part 
7 (21 CFR part 7), subpart C 
promulgated to clarify and explain 
associated practices and procedures. 
Sections 7.49, 7.50, and 7.59 (21 CFR 
7.49, 7.50, and 7.59) apply specifically 
to product recalls, which may be 
undertaken voluntarily and at any time 
by manufacturers and distributors, or at 
the request of the Agency. Recalls are 

terminated when all reasonable efforts 
have been made to remove or correct the 
product in accordance with the recall 
strategy. The regulations also provide 
for corrective actions to be taken 
regarding violative products and 
establish specific requirements that 
enable us to monitor and assess the 
adequacy of a firm’s efforts in this 
regard. The provisions include reporting 
to FDA on the initiation and termination 
of a recall, as well as submitting recall 
status reports and making required 
communication disclosures. Specific 
guidance regarding recalls is set forth in 
§ 7.59, although product-specific 
guidance documents may also be 
developed to assist respondents to the 
information collection. Agency 
guidance documents are issued in 
accordance with our good guidance 
regulations in 21 CFR 10.115, which 
provide for public comment at any time. 

Consistent with § 7.50, all recalls 
monitored by FDA are included in an 
‘‘Enforcement Report’’ once they are 
classified and may be listed prior to 
classification when FDA determines the 
firm’s removal or correction of a 
marketed product(s) meets the 
definition of a recall. Recall data in the 
Enforcement Report can be accessed 
through the weekly report publication, 
the quick and advanced search 
functionalities, and an Application 
Programming Interface (API). 
Instructions for navigating the report, 
accessing and using the API, and 
definitions of the report contents are 
found at https://www.fda.gov/safety/ 
enforcement-reports/enforcement- 
report-information-and-definitions. 

In the Federal Register of January 8, 
2021 (86 FR 1508), we published a 60- 
day notice requesting public comment 
on the proposed collection of 
information. No comments were 
received. 

We estimate the burden of the 
collection of information as follows: 

TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN 1 

Activity; 21 CFR section Number of 
respondents 

Number of 
responses per 

respondent 

Total annual 
responses 

Average 
burden per 
response 

Total hours 

Firm initiated recall; § 7.46 ................................................... 2,779 1 2,779 25 69,475 
Termination of recall; § 7.55 ................................................ 2,095 1 2,095 10 20,950 
Recall status reports; § 7.53 ................................................ 2,779 13 36,127 10 361,270 

Total .............................................................................. ........................ ........................ 41,001 ........................ 451,695 

1 There are no capital costs or operating and maintenance costs associated with this collection of information. 

A review of Agency data shows that 
8,337 recalls were conducted during 
fiscal years 2017 through 2019, for an 

average of 2,779 recalls annually. We 
assume an average of 25 hours is needed 
to submit the requisite notification to 

FDA, for a total annual burden of 69,475 
hours. Similarly, during the same 
period, 6,287 recalls were terminated, 
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for an average of 2,095 recall 
terminations annually, and we assume 
an average of 10 hours is needed for the 
corresponding information collection 
activity. To determine burden 

associated with recall status reports we 
divided the average number of annual 
submissions (36,127) by the average 
number of annual respondents (2,779) 
and assume 10 hours is necessary for 

the corresponding information 
collection, resulting in 361,270 hours 
annually. 

TABLE 2—ESTIMATED ANNUAL THIRD-PARTY DISCLOSURE BURDEN 1 

Activity; 21 CFR section Number of 
respondents 

Number of 
disclosures 

per 
respondent 

Total annual 
disclosures Average burden per disclosure Total hours 

Recall communications; § 7.49 ......... 2,779 445 1,236,655 0.05 (3 minutes) ............................... 61,832.75 

1 There are no capital costs or operating and maintenance costs associated with this collection of information. 

To determine burden associated with 
recall communication disclosures 
described in § 7.49, we calculated an 
average of 445 disclosures per recall and 
attribute 3 minutes for each disclosure, 
resulting in 61,832.75 burden hours 
annually. 

These estimates reflect an overall 
decrease in the average number of 
annual responses by 245,846 and a 
decrease in the average number of 
annual burden hours by 70,949.25 since 
our last submission for OMB review and 
approval of the information collection. 

Dated: March 30, 2021. 
Lauren K. Roth, 
Acting Principal Associate Commissioner for 
Policy. 
[FR Doc. 2021–07287 Filed 4–8–21; 8:45 am] 

BILLING CODE 4164–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Virtual Stakeholder Listening Session 
in Preparation for the 74th World 
Health Assembly 

Subject: Office of Global Affairs: 
Virtual Stakeholder Listening Session in 
preparation for the 74th World Health 
Assembly. 

Time and date: The session will be 
held on Thursday, May 13, 2021, from 
10:00 a.m.–12:00 p.m. Eastern Time 
(ET). 

Place: The session will be held 
virtually, and registration is required. 
Please RSVP by April 29, 2021 by 
sending your full name, email address, 
and organization to OGA.RSVP@
hhs.gov. OGA encourages early 
registration. 

Status: Open, but requiring RSVP to 
OGA.RSVP@hhs.gov to register. 

Purpose: The U.S. Department of 
Health and Human Services (HHS)— 
charged with leading the U.S. delegation 
to the 74th World Health Assembly— 
will hold an informal Stakeholder 
Listening Session on Thursday, May 13, 
10:00 a.m.–12:00 p.m. ET. The listening 

session will be held virtually, and the 
meeting link will be shared with 
registered participants prior to the 
session. 

The Stakeholder Listening Session 
will help the HHS Office of Global 
Affairs prepare the U.S. delegation to 
the World Health Assembly by taking 
full advantage of the knowledge, ideas, 
feedback, and suggestions from all 
communities interested in and affected 
by agenda items to be discussed at the 
74th World Health Assembly. Your 
input will contribute to U.S. positions 
as we negotiate these important health 
topics with our international colleagues. 

The listening session will be 
organized by agenda item, and 
participation is welcome from 
stakeholder communities, including: 

• Public health and advocacy groups; 
• State, local, and Tribal groups; 
• Private industry; 
• Minority health organizations; and 
• Academic and scientific 

organizations. 
All agenda items to be discussed at 

the 74th World Health Assembly can be 
found at this website: https://
apps.who.int/gb/e/e_wha74.html. 

RSVP: Registration is required for the 
event. Please send your full name, email 
address, and organization to 
OGA.RSVP@hhs.gov to register. Please 
RSVP no later than Thursday, April 29, 
2021. 

Written comments are welcome and 
encouraged, even if you are planning on 
attending the virtual session. Please 
send written comments to the email 
address: OGA.RSVP@hhs.gov. 

We look forward to hearing your 
comments related to the 74th World 
Health Assembly agenda items. 

Dated: March 31, 2021. 
Loyce Pace, 
Director, Office of Global Affairs. 
[FR Doc. 2021–07299 Filed 4–8–21; 8:45 am] 

BILLING CODE 4150–38–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

[Document Identifier: OS–0990–new] 

Agency Information Collection 
Request—60-Day Public Comment 
Request 

AGENCY: Office of the Secretary, HHS. 
ACTION: Notice. 

SUMMARY: In compliance with the 
requirement of the Paperwork 
Reduction Act of 1995, the Office of the 
Secretary (OS), Department of Health 
and Human Services, is publishing the 
following summary of a proposed 
collection for public comment. 
DATES: Comments on the ICR must be 
received on or before June 8, 2021. 
ADDRESSES: Submit your comments to 
Sherrette.Funn@hhs.gov or by calling 
(202) 795–7714. 
FOR FURTHER INFORMATION CONTACT: 
When submitting comments or 
requesting information, please include 
the document identifier 0990–New–60D 
and project title for reference, to 
Sherrette A. Funn, email: 
Sherrette.Funn@hhs.gov, or call (202) 
795–7714 the Reports Clearance Officer. 
SUPPLEMENTARY INFORMATION: Interested 
persons are invited to send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including any of the 
following subjects: (1) The necessity and 
utility of the proposed information 
collection for the proper performance of 
the agency’s functions; (2) the accuracy 
of the estimated burden; (3) ways to 
enhance the quality, utility, and clarity 
of the information to be collected; and 
(4) the use of automated collection 
techniques or other forms of information 
technology to minimize the information 
collection burden. 

Title of the Collection: Components 
Study of REAL Essential Curriculum. 

Type of Collection: New. 
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OMB No. 0990–NEW—Office of 
Population Affairs—OASH–OS 

Abstract 

The Office of Population Affairs 
(OPA), U.S. Department of Health and 
Human Services (HHS) is requesting 3 
years of approval by OMB on a new 
collection. The Components Study of 
REAL Essential Curriculum will identify 
the components that matter the most for 
promoting positive health behaviors and 
outcomes among adolescents. The study 
will examine program components (for 
example, content and dosage), 

implementation components (for 
example, attendance and engagement), 
and contextual components (for 
example, participant characteristics) to 
determine which components influence 
participant outcomes the most. In 
addition, the study will measure youth 
engagement in programming from 
various perspectives and examine the 
role of engagement as a mediating factor 
to achieving youth outcomes. Sites 
participating in the study will use the 
REAL Essentials Advance (REA) 
relationship curriculum, a popular 
program among federal pregnancy 

prevention grantees. The study will 
enroll schools from spring to fall 2022 
(and possibly spring 2023, if necessary). 
The study will collect youth outcomes 
surveys at baseline, at program exit and 
6 months following the completion of 
the program. The study will also collect 
extensive implementation data, which 
includes youth engagement exit ticket 
surveys after REA sessions, focus groups 
with youth and program facilitator logs 
and attendance records. Study staff will 
also interview facilitators and site 
leadership. 

ANNUALIZED BURDEN HOUR TABLE 

Forms 
(if necessary) 

Respondents 
(if necessary) 

Number of 
respondents 

Number of 
responses per 
respondents 

Average 
burden per 
response 

Total burden 
hours 

Youth Outcome Survey Baseline ...... Youth ................................................ 507 1 40/60 338 
Youth Outcome Survey—Program 

Exit.
Youth ................................................ 507 1 40/60 338 

Youth Outcome Survey—Six Month 
Follow-up.

Youth ................................................ 480 1 40/60 320 

Youth Focus Group Topic Guide ...... Youth ................................................ 133 1 90/60 200 
Youth Engagement Exit ticket .......... Youth ................................................ 533 12 2/60 213 
Fidelity Log ........................................ Program Facilitators ......................... 13 24 10/60 52 
Facilitator Interview Topic Guide ...... Facilitators ........................................ 5 2 1 10 
District/CBO Leadership Interview 

Topic Guide.
District/School/CBO leadership ........ 11 2 45/60 17 

Total ........................................... ........................................................... ........................ 44 ........................ 1488 

Sherrette A. Funn, 
Paperwork Reduction Act Reports Clearance 
Officer, Office of the Secretary. 
[FR Doc. 2021–07285 Filed 4–8–21; 8:45 am] 

BILLING CODE 4150–34–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Prospective Grant of an Exclusive 
Patent License: N- 
butyldeoxynojirimycin To Treat Smith- 
Lemli Opitz Syndrome (SLOS) and 
Diseases That Exhibit a Similar NPC- 
Like Cellular Phenotype 

AGENCY: National Institutes of Health, 
DHHS. 

ACTION: Notice. 

SUMMARY: The National Institute of 
Child Health and Human Development, 
an institute of the National Institutes of 
Health, Department of Health and 
Human Services, is contemplating the 
grant of an Exclusive Patent License to 
practice the inventions embodied in the 
U.S. and foreign Patents and Patent 
Applications listed in the 
Supplementary Information section of 

this notice to SubRed Pty Ltd located in 
Australia, registered in Victoria. 
DATES: Only written comments and/or 
applications for a license which are 
received by the National Institute of 
Child Health and Human Development 
c/o National Cancer Institute’s 
Technology Transfer Center on or before 
April 26, 2021 will be considered. 
ADDRESSES: Requests for copies of the 
patent application, inquiries, and 
comments relating to the contemplated 
Exclusive Patent License should be 
directed to: Alan Hubbs, Ph.D., Senior 
Technology Transfer Manager at 
Telephone (240)–276–5530 or at Email: 
hubbsa@mail.nih.gov. 
SUPPLEMENTARY INFORMATION: The 
following represents the intellectual 
property to be licensed under the 
prospective agreement: 

Intellectually Property 

1. Great Britain Patent Application 
No. 712494.4, filed on June 27, 2007 
[HHS Reference No. E–206–2007–0–GB– 
01]; 

2. PCT Patent Application No. PCT/ 
GB2008/002207, filed June 26, 2008 
[HHS Reference No. E–206–2007–0– 
PCT–02]; 

3. Issued Australian Patent No. 
2008269585, filed on June 26, 2008, 

Issued July 2, 2015 [HHS Reference No. 
E–206–2007–0–AU–03]; 

4. Issued Canadian Patent No. 
2691937, filed on June 26, 2008, Issued 
January 23, 2018 [HHS Reference No. E– 
206–2007–0–CA–04]; 

5. Issued European Patent No. 
2182936, filed on June 26, 2008, Issued 
April 1, 2020 [HHS Reference No. E– 
206–2007–0–EP–05]; 

6. Issued US Patent No. 8,557,844, 
filed January 19, 2010, Issued October 
15, 2013 [HHS Reference No. E–206– 
2007/0–US–06]; 

7. Issued United States Patent No. 
9,428,541, filed on September 13, 2013, 
Issued August 30, 2016 [HHS Reference 
No. E–206–2007–0–US–09] 

With respect to persons who have an 
obligation to assign their right, title and 
interest to the Government of the United 
States of America, the patent rights in 
these inventions have been assigned to 
the Government of the United States of 
America. The prospective exclusive 
license territory may be world-wide, 
and the field of use may be limited to 
the use of Licensed Patent Rights for the 
following: ‘‘The use of N- 
butyldeoxynojirimycin in humans to 
treat Smith-Lemli Opitz Syndrome 
(SLOS) and diseases that exhibit a 
similar NPC-like cellular phenotype.’’ 
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This technology discloses 
pharmaceutical compositions and 
methods of use to treat SLOS and 
diseases having a secondary NPC like 
cellular phenotype or wherein the 
disease is an inborn error in cholesterol 
synthesis. 

This notice is made in accordance 
with 35 U.S.C. 209 and 37 CFR part 404. 
The prospective exclusive license will 
be royalty bearing, and the prospective 
exclusive license may be granted unless 
within fifteen (15) days from the date of 
this published notice, the National 
Institute of Child Health and Human 
Development receives written evidence 
and argument that establishes that the 
grant of the license would not be 
consistent with the requirements of 35 
U.S.C. 209 and 37 CFR part 404. 

In response to this Notice, the public 
may file comments or objections. 
Comments and objections, other than 
those in the form of a license 
application, will not be treated 
confidentially, and may be made 
publicly available. 

License applications submitted in 
response to this Notice will be 
presumed to contain business 
confidential information and any release 
of information in these license 
applications will be made only as 
required and upon a request under the 
Freedom of Information Act, 5 U.S.C. 
552. 

Dated: March 22, 2021. 
Richard U. Rodriguez, 
Associate Director, Technology Transfer 
Center, National Cancer Institute. 
[FR Doc. 2021–07316 Filed 4–8–21; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Biomedical 
Imaging and Bioengineering; Notice of 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, notice is hereby given of a 
meeting of the National Advisory 
Council for Biomedical Imaging and 
Bioengineering. 

The meeting will be open to the 
public by videocast as indicated below. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 

and personal information concerning 
individuals associated with the grant 
applications and/or contract proposals, 
the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Advisory 
Council for Biomedical Imaging and 
Bioengineering, NACBIB, May 2021. 

Date: May 19, 2021. 
Open: 12:00 p.m. to 2:50 p.m. 
Agenda: Report from the Institute Director, 

Council members and other Institute Staff. 
Place: National Institutes of Health, 

Democracy II, 6707 Democracy Boulevard, 
Bethesda, MD 20892 (Virtual Meeting). 

Closed: 3:00 p.m. to 4:30 p.m. 
Agenda: To review and evaluate grant 

applications and/or proposals. 
Place: National Institutes of Health, 

Democracy II, 6707 Democracy Boulevard, 
Bethesda, MD 20892 (Virtual Meeting). 

Contact Person: David T. George, Ph.D., 
Associate Director, Office of Research 
Administration, National Institute of 
Biomedical Imaging and Bioengineering, 
6707 Democracy Boulevard, Room 920, 
Bethesda, MD 20892, georged@mail.nih.gov. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 

Information is also available on the 
Institute’s/Center’s home page: https://
www.nibib.nih.gov/about-nibib/advisory- 
council, where an agenda and any additional 
information for the meeting will be posted 
when available. 

Dated: April 6, 2021. 
Ronald J. Livingston, Jr., 
Program Analyst, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 2021–07341 Filed 4–8–21; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Government-Owned Inventions; 
Availability for Licensing 

AGENCY: National Institutes of Health, 
HHS. 
ACTION: Notice. 

SUMMARY: The invention listed below is 
owned by an agency of the U.S. 
Government and is available for 
licensing to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 

FOR FURTHER INFORMATION CONTACT: 
Elizabeth Pitts, Ph.D., 240–669–5299; 
elizabeth.pitts@nih.gov. Licensing 
information and copies of the patent 
applications listed below may be 
obtained by communicating with the 
indicated licensing contact at the 
Technology Transfer and Intellectual 
Property Office, National Institute of 
Allergy and Infectious Diseases, 5601 
Fishers Lane, Rockville, MD 20852; tel. 
301–496–2644. A signed Confidential 
Disclosure Agreement will be required 
to receive copies of unpublished 
information related to the invention. 
SUPPLEMENTARY INFORMATION: 
Technology description follows. 

Polyvalent Influenza Virus-Like 
Particles (VLPs) and Use as Vaccines 
Description of Technology 

Influenza virus is a major public 
health concern, causing up to 500,000 
deaths annually. The current strategy of 
reformulating vaccines annually against 
dominant circulating strains leads to 
variable protective efficacy and is 
unlikely to protect against novel 
influenza viruses with pandemic 
potential. Thus, there is a great need for 
a vaccine that provides ‘‘universal’’ 
protection against influenza viruses. 

This technology relates to a broadly 
protective, universal influenza vaccine 
candidate composed of a mixture of 
virus-like particles (VLPs) expressing 
the hemagglutinin protein or the 
neuraminidase protein from influenza 
virus strains belonging to different virus 
subtypes. Vaccinating animals with a 
mixture of VLPs expressing four or more 
hemagglutinin subtypes provides broad 
and heterosubtypic protection against 
lethal challenge with influenza virus 
strains in both mice and ferrets. This 
vaccine technology has great potential 
to provide protection against both 
annual epidemic and pandemic- 
potential influenza viruses. 

This technology is available for 
licensing for commercial development 
in accordance with 35 U.S.C. 209 and 37 
CFR part 404. 

Potential Commercial Applications 
• Vaccines against influenza virus 
• Universal influenza virus vaccine 

Competitive Advantages 
• Broad/universal protection against 

both seasonal and pandemic-potential 
influenza viruses 

• Does not require yearly reformulation 
as is necessary with current 
commercially available influenza 
vaccines 

Development Stage 
• In vivo data assessment (animal) 
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Inventors: Jeffery Taubenberger 
(NIAID). 

Intellectual Property: HHS Reference 
No. E–195–2014—U.S. Provisional 
Application No. 62/014,814, filed June 
20, 2014; PCT Application No. PCT/ 
US2015/029843, filed May 8, 2015; U.S. 
Patent No. 10,130,700, issued November 
20, 2018; European Application No. 
#15724151.4, filed May 8, 2015 
(pending); Chinese Application No. 
201580037799.4, filed May 8, 2015 
(pending); and Indian Application No. 
201617043281, filed May 8, 2015 
(pending). 

Licensing Contact: To license this 
technology, please contact Elizabeth 
Pitts, Ph.D., 240–669–5299; 
elizabeth.pitts@nih.gov. 

Dated: March 12, 2021. 
Surekha Vathyam, 
Deputy Director, Technology Transfer and 
Intellectual Property Office, National Institute 
of Allergy and Infectious Diseases. 
[FR Doc. 2021–07312 Filed 4–8–21; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Interagency Coordinating Committee 
on the Validation of Alternative 
Methods; Notice of Public Webcast; 
Request for Public Input 

AGENCY: National Institutes of Health, 
HHS. 
ACTION: Notice. 

SUMMARY: The Interagency Coordinating 
Committee on the Validation of 
Alternative Methods (ICCVAM) will 
hold a public forum to share 
information and facilitate direct 
communication of ideas and suggestions 
from stakeholders. Interested persons 
may view the presentations by webcast. 
Time will be set aside for questions and 
public statements on the topics 
discussed. Registration is required for 
both webcast viewing and oral 
statements. Information about the 
meeting and registration is available at 
https://ntp.niehs.nih.gov/go/ 
iccvamforum-2021. 
DATES: 

Webcast: May 27, 2021, 9:00 a.m. to 
approximately 3:00 p.m. EDT. 

Registration for Webcast: April 12, 
2021, until 3:00 p.m. EDT May 27, 2021. 

Registration for Oral Statements: 
April 12, 2021, until 4:00 p.m. EDT May 
14, 2021. 

Registration to view the webcast and 
present oral public statements is 
required. 

ADDRESSES: 
Webinar web page: A preliminary 

agenda will be posted by May 3 at 
https://ntp.niehs.nih.gov/go/ 
iccvamforum-2021. Information to 
connect to the webcast will be provided 
to those who register for viewing. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Nicole Kleinstreuer, Acting Director, 
National Toxicology Program 
Interagency Center for the Evaluation of 
Alternative Toxicological Methods 
(NICEATM), Division of NTP, NIEHS, 
P.O. Box 12233, K2–17, Research 
Triangle Park, NC 27709. Phone: 984– 
287–3150, Email: nicole.kleinstreuer@
nih.gov. Hand Deliver/Courier address: 
530 Davis Drive, Room K2021, 
Morrisville, NC 27560. 
SUPPLEMENTARY INFORMATION: 

Background: ICCVAM, a 
congressionally mandated committee, 
promotes the development and 
validation of alternative testing 
strategies that protect human health and 
the environment while replacing, 
reducing, or refining animal use. 

ICCVAM’s goals include promotion of 
national and international partnerships 
between governmental and 
nongovernmental groups, including 
academia, industry, advocacy groups, 
and other key stakeholders. To foster 
these partnerships ICCVAM convenes 
an annual public forum to share 
information and facilitate direct 
communication of ideas and suggestions 
from stakeholders (79 FR 25136). 

This year’s meeting will be held on 
May 27, 2021. Due to restrictions on in- 
person gatherings amid ongoing public 
health concerns, the public forum will 
be presented via webcast only. 
NICEATM and ICCVAM members will 
give presentations on current activities 
related to the development and 
validation of alternative test methods 
and approaches, including activities 
relevant to implementation of the 
strategic roadmap for establishing new 
approaches to evaluate the safety of 
chemicals and medical products in the 
United States (83 FR 7487). 

There will be opportunities for 
registered participants to ask clarifying 
or follow-up questions of the ICCVAM 
members about their presentations 
during the meeting. Instructions for 
submitting these questions will be 
provided via email prior to the webcast. 
The agenda will also include time for 
public oral statements relevant to the 
ICCVAM mission and current activities 
from participants who have registered to 
do so in advance. 

Preliminary Agenda and Other 
Meeting Information: A preliminary 
agenda will be posted by May 3 at 

https://ntp.niehs.nih.gov/go/ 
iccvamforum-2021. Interested 
individuals are encouraged to visit this 
web page to stay abreast of the most 
current meeting information. 

Webcast and Registration: This 
webcast is open to the public. 
Registration for the webcast is required 
and is open from April 12, 2021, 
through 3:00 p.m. EDT on May 27, 2021 
at https://ntp.niehs.nih.gov/go/ 
commprac-2021. Registrants will 
receive instructions on how to access 
and participate in the webcast in the 
email confirming their registration. 

Request for Oral or Written Public 
Statements: In addition to time for 
clarifying or follow-up questions 
following scheduled presentations, time 
will be allotted during the meeting for 
oral public statements with associated 
slides on topics relevant to ICCVAM’s 
mission. Any participant registered for 
the webcast may ask clarifying 
questions during the appropriate times 
in the agenda. The additional 
registration is only required for those 
who wish to give separate public 
statements. Written public statements 
on topics relevant to ICCVAM’s mission 
will also be accepted. 

Separate registration for those wishing 
to provide oral public statements is 
required and is open from April 12, 
2021 through May 14, 2021 at https://
ntp.niehs.nih.gov/go/commprac-2021. 
The number and length of public 
statement presentations may be limited 
based on available time. Submitters will 
be identified by their name and 
affiliation and/or sponsoring 
organization, if applicable. Participants 
registered to present oral public 
statements must email their statement to 
ICCVAMquestions@niehs.nih.gov by 
May 14, 2021, to allow time for review 
by NICEATM and ICCVAM and posting 
to the meeting page prior to the forum. 
Persons presenting oral public 
statements will be contacted to arrange 
the logistics of their presentations. If 
participants registered to present oral 
public statements wish to use 
accompanying slides and/or submit 
supplementary written material, they 
must email these materials to 
ICCVAMquestions@niehs.nih.gov by 
May 14, 2021. This deadline is to allow 
time for review by NICEATM and 
ICCVAM and posting to the meeting 
page prior to the forum. 

Written statements on topics relevant 
to ICCVAM’s mission may be submitted 
to support an oral public statement or as 
standalone documents. These should be 
emailed to ICCVAMquestions@
niehs.nih.gov by May 14, 2021. Public 
statements received prior to the May 14, 
2021 deadline will be distributed to 
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NICEATM and ICCVAM members 
before the meeting. Written public 
statements received after the deadline 
may be reviewed by NICEATM and 
ICCVAM at a future date. 

Materials submitted to accompany 
oral public statements or standalone 
written statements should include the 
submitters name, affiliation (if any), 
mailing address, telephone, email, and 
sponsoring organization (if any) with 
the document. National Toxicology 
Program guidelines for public 
statements are at http://
ntp.niehs.nih.gov/ntp/about_ntp/ 
guidelines_public_comments_508.pdf. 

Responses to this notice are 
voluntary. No proprietary, classified, 
confidential, or sensitive information 
should be included in statements 
submitted in response to this notice or 
presented during the meeting. This 
request for input is for planning 
purposes only and is not a solicitation 
for applications or an obligation on the 
part of the U.S. Government to provide 
support for any ideas identified in 
response to the request. Please note that 
the U.S. Government will not pay for 
the preparation of any information 
submitted or for its use of that 
information. 

Background Information on ICCVAM 
and NICEATM: ICCVAM is an 
interagency committee composed of 
representatives from 17 federal 
regulatory and research agencies that 
require, use, generate, or disseminate 
toxicological and safety testing 
information. ICCVAM conducts 
technical evaluations of new, revised, 
and alternative safety testing methods 
and integrated testing strategies with 
regulatory applicability and promotes 
the scientific validation and regulatory 
acceptance of testing methods that more 
accurately assess the safety and hazards 
of chemicals and products and replace, 
reduce, or refine (enhance animal well- 
being and lessen or avoid pain and 
distress) animal use. 

The ICCVAM Authorization Act of 
2000 (42 U.S.C. 285l–3) establishes 
ICCVAM as a permanent interagency 
committee of NIEHS and provides the 
authority for ICCVAM involvement in 
activities relevant to the development of 
alternative test methods. Additional 
information about ICCVAM can be 
found at https://ntp.niehs.nih.gov/go/ 
iccvam. 

NICEATM administers ICCVAM, 
provides scientific and operational 
support for ICCVAM-related activities, 
and conducts and publishes analyses 
and evaluations of data from new, 
revised, and alternative testing 
approaches. NICEATM and ICCVAM 
work collaboratively to evaluate new 

and improved testing approaches 
applicable to the needs of U.S. federal 
agencies. NICEATM and ICCVAM 
welcome the public nomination of new, 
revised, and alternative test methods 
and strategies for validation studies and 
technical evaluations. Additional 
information about NICEATM can be 
found at https://ntp.niehs.nih.gov/go/ 
niceatm. 

Dated: March 26, 2021. 
Brian R. Berridge, 
Associate Director, National Toxicology 
Program. 
[FR Doc. 2021–07315 Filed 4–8–21; 8:45 am] 

BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Submission for OMB Review; 30-Day 
Comment Request Data and Specimen 
Hub (DASH) (Eunice Kennedy Shriver 
National Institute of Child Health and 
Human Development) 

AGENCY: National Institutes of Health, 
HHS. 

ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, the 
National Institutes of Health (NIH) has 
submitted to the Office of Management 
and Budget (OMB) a request for review 
and approval of the information 
collection listed below. 

DATES: Comments regarding this 
information collection are best assured 
of having their full effect if received 
within 30-days of the date of this 
publication. 

ADDRESSES: Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under 30-day Review—Open 
for Public Comments’’ or by using the 
search function. 

FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the data collection plans and 
instruments, contact: Regina Bures, 
Ph.D., Eunice Kennedy Shriver National 
Institute of Child Health and Human 
Development (NICHD), National 
Institutes of Health, 6710B Rockledge 
Drive, Room 2160, Bethesda, MD 20817, 
or call non-toll-free number (301)–496– 
9485 or Email your request, including 

your address to: NICHD.DASH@
mail.nih.gov. 

SUPPLEMENTARY INFORMATION: This 
proposed information collection was 
previously published in the Federal 
Register on January 14, 2021, page 
3160–3162 (86 FR 3160–3162) and 
allowed 60 days for public comment. No 
public comments were received. The 
purpose of this notice is to allow an 
additional 30 days for public comment. 

The Eunice Kennedy Shriver National 
Institute of Child Health and Human 
Development (NICHD), National 
Institutes of Health, may not conduct or 
sponsor, and the respondent is not 
required to respond to, an information 
collection that has been extended, 
revised, or implemented on or after 
October 1, 1995, unless it displays a 
currently valid OMB control number. 

In compliance with Section 
3507(a)(1)(D) of the Paperwork 
Reduction Act of 1995, the National 
Institutes of Health (NIH) has submitted 
to the Office of Management and Budget 
(OMB) a request for review and 
approval of the information collection 
listed below. 

Proposed Collection: Data and 
Specimen Hub (DASH)-0925–0744 
expiration date 01/31/2022, REVISION, 
Eunice Kennedy Shriver National 
Institute of Child Health and Human 
Development (NICHD), National 
Institutes of Health (NIH). 

Need and Use of Information 
Collection: This is a request to revise the 
previously approved submission (OMB 
number: 0925–0744) to add the 
collection of additional information 
from Users who will submit information 
to NICHD Data and Specimen Hub 
(DASH) about studies, and data 
collections stored in publicly accessible 
external archives—a process hereinafter 
referred to as ‘cataloging’ in DASH. 

DASH has been established by NICHD 
as a data sharing mechanism for 
biomedical research investigators. It 
serves as a centralized resource for 
investigators to share and access de- 
identified study data from studies 
funded by NICHD. DASH also serves as 
a portal for requesting biospecimens 
from selected DASH studies. 

NICHD also supports other public 
archives, data collections, and 
resources, such as Data Sharing for 
Demographic Research (DSDR), NICHD/ 
DIPHR Biospecimen Repository Access 
and Data Sharing (BRADS), the Down 
Syndrome Registry (DS-Connect), 
Zebrafish Information Network (ZFIN), 
etc. In addition to these NICHD-funded 
public archives, many collaborative 
studies funded through NICHD are 
dispersed across other National 
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Institutes of Health (NIH) designated 
archives, including the National Heart, 
Lung, and Blood Institute (NHLBI) 
Biologic Specimen and Data Repository 
Information Coordinating Center 
(BioLINCC), and other NIH-wide 
repositories, such as the Database of 
Genotypes and Phenotypes (dbGaP). 

In an effort to link these data 
resources and increase the visibility of 
NICHD-funded studies and data 
collections, DASH will enable Users to 
catalog studies and data collections 
stored in other external archives to 
facilitate their discovery through DASH. 
Users submitting studies or data 
collections for cataloging in DASH will 
provide descriptive information about 
the study required to populate the Study 
Overview Page in DASH. This 
cataloging process closely mirrors the 
existing study data submission process 
in DASH; however, no study 
documentation or data will be uploaded 
to DASH. Requesters will be directed to 
the external archive via a URL link to 
obtain access to the data stored in the 
external archives and resources. 

The potential for public benefit to be 
achieved through sharing study data 
and/or biospecimen inventories through 
DASH for secondary analysis is 
significant. Additionally, the ability to 
centralize information regarding where 
to find, and how to access, studies, and 
data collections funded by NICHD 
stored across various public archives 
(i.e., cataloged studies and data 
collections) further helps to promote 
information discovery and reuse of data. 

NICHD DASH supports NICHD’s 
mission to ensure that every person is 
born healthy and wanted; that women 
suffer no harmful effects from 
reproductive processes; that all children 
have the chance to achieve their full 
potential for healthy and productive 
lives, free from disease or disability; and 
to ensure the health, productivity, 
independence, and well-being of all 
people through optimal rehabilitation. 
Study data and biospecimen sharing 
and reuse will promote testing of new 
hypotheses from data and biospecimens 
already collected, facilitate trans- 
disciplinary collaboration, accelerate 
scientific findings and enable NICHD to 
maximize the return on its investments 
in research. 

Anyone can access NICHD DASH to 
browse and view descriptive 
information about the studies and data 
collections without creating an account. 
Users who wish to submit studies or 
request data stored in DASH, and/or 
request biospecimens (stored in NICHD 
contracted Biorepository) must register 
for an account; Users who wish to 
submit a study catalog and/or data 
collection catalog must also register for 
an account. 

Information will be collected from 
those wishing to create an account, 
sufficient to identify them as unique 
Users. Those submitting or requesting 
data and/or biospecimens will be 
required to provide additional 
supporting information to ensure proper 
use and security of NICHD DASH study 
data and biospecimens. The information 

collected is limited to the essential data 
required to ensure the management of 
Users in NICHD DASH is efficient and 
the sharing of data and biospecimens 
among investigators is effective. The 
primary uses of the information 
collected from Uses by NICHD will be 
to: 

• Communicate with the Users 
regarding data submission, study catalog 
submission, data collection catalog 
submission, data requests and 
biospecimen requests; 

• Monitor data submissions, study 
catalog submission, data collection 
catalog submission, data requests and 
biospecimen requests; 

• Notify interested Users of updates 
to data and biospecimen inventories 
stored in NICHD DASH; and 

• Help NICHD understand the use of 
NICHD DASH study data and 
biospecimen inventories by the research 
community. 

All the data collected from use of 
NICHD DASH except for information 
provided in the annual progress reports 
are for the purposes of internal 
administrative management of NICHD 
DASH. Information gathered through 
the annual progress reports may be used 
in publications describing performance 
of the DASH system. 

OMB approval is requested for 3 
years. There are no costs to respondents 
other than their time. The total 
estimated annualized burden hours are 
211. 

ESTIMATED ANNUALIZED BURDEN HOURS 

Form name Number of 
respondents 

Frequency of 
response per 
respondent 

Average time 
per response 

(in hours) 

Total annual 
burden hour 

User Registration ............................................................................................. 200 1 5/60 17 
Data and Biospecimen Inventory Submissions ............................................... 36 1 2 72 
Study Catalog Submission .............................................................................. 10 1 30/60 5 
Data Collection Catalog Submission ............................................................... 6 1 15/60 2 
Data Request ................................................................................................... 60 1 1 60 
Biospecimen Request ...................................................................................... 36 1 1 36 
Data Use Annual Progress Report .................................................................. 60 1 10/60 10 
Biospecimen Use Annual Progress Report ..................................................... 36 1 10/60 6 
Institutional Certification Template .................................................................. 36 1 5/60 3 

Total .......................................................................................................... 200 200 ........................ 211 

Dated: April 1, 2021. 
Jennifer M. Guimond, 
Project Clearance Liaison, Eunice Kennedy 
Shriver National Institute of Child Health and 
Human Development, National Institutes of 
Health. 
[FR Doc. 2021–07313 Filed 4–8–21; 8:45 am] 

BILLING CODE 4140–01–P 
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DEPARTMENT OF HOMELAND 
SECURITY 

U.S. Customs and Border Protection 

[1651–0019] 

Vessel Entrance or Clearance 
Statement—CBP Form 1300 

AGENCY: U.S. Customs and Border 
Protection (CBP), Department of 
Homeland Security. 
ACTION: 30-Day notice and request for 
comments; extension of an existing 
collection of information. 

SUMMARY: The Department of Homeland 
Security, U.S. Customs and Border 
Protection will be submitting the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995 (PRA). The 
information collection is published in 
the Federal Register to obtain comments 
from the public and affected agencies. 
DATES: Comments are encouraged and 
must be submitted (no later than May 
10, 2021) to be assured of consideration. 
ADDRESSES: Written comments and/or 
suggestions regarding the item(s) 
contained in this notice should be sent 
within 30 days of publication of this 
notice to www.reginfo.gov/public/do/ 
PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under 30-day Review—Open 
for Public Comments’’ or by using the 
search function. 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional PRA information 
should be directed to Seth Renkema, 
Chief, Economic Impact Analysis 
Branch, U.S. Customs and Border 
Protection, Office of Trade, Regulations 
and Rulings, 90 K Street NE, 10th Floor, 
Washington, DC 20229–1177, 
Telephone number 202–325–0056 or via 
email CBP_PRA@cbp.dhs.gov. Please 
note that the contact information 
provided here is solely for questions 
regarding this notice. Individuals 
seeking information about other CBP 
programs should contact the CBP 
National Customer Service Center at 
877–227–5511, (TTY) 1–800–877–8339, 
or CBP website at https://www.cbp.gov/. 
SUPPLEMENTARY INFORMATION: CBP 
invites the general public and other 
Federal agencies to comment on the 
proposed and/or continuing information 
collections pursuant to the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). This proposed information 
collection was previously published in 
the Federal Register (Volume 86 FR 

Page 6896) on January 25, 2021, 
allowing for a 60-day comment period. 
This notice allows for an additional 30 
days for public comments. This process 
is conducted in accordance with 5 CFR 
1320.8. Written comments and 
suggestions from the public and affected 
agencies should address one or more of 
the following four points: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information will have 
practical utility; (2) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; (3) 
suggestions to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) suggestions to 
minimize the burden of the collection of 
information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. The 
comments that are submitted will be 
summarized and included in the request 
for approval. All comments will become 
a matter of public record. 

Overview of This Information 
Collection 

Title: Vessel Entrance or Clearance 
Statement. 

OMB Number: 1651–0019. 
Form Number: CBP Form 1300. 
Current Actions: Extension. 
Type of Review: Extension (without 

change). 
Affected Public: Businesses. 
Abstract: CBP Form 1300, Vessel 

Entrance or Clearance Statement, is 
used to collect essential commercial 
vessel data at time of formal entrance 
and clearance in U.S. ports. The form 
allows the master to attest to the 
truthfulness of all CBP forms associated 
with the manifest package, and collects 
information about the vessel, cargo, 
purpose of entrance, certificate 
numbers, and expiration for various 
certificates. It also serves as a record of 
fees and tonnage tax payments in order 
to prevent overpayments. CBP Form 
1300 was developed through agreement 
by the United Nations 
Intergovernmental Maritime 
Consultative Organization (IMCO) in 
conjunction with the United States and 
various other countries. This form is 
authorized by 19 U.S.C. 1431, 1433, and 
1434, and provided for by 19 CFR part 
4, and accessible at http://www.cbp.gov/ 

newsroom/publications/ 
forms?title=1300. 

Type of Information Collection: CBP 
Form 1300. 

Estimated Number of Respondents: 
2,624. 

Estimated Number of Annual 
Responses per Respondent: 72. 

Estimated Number of Total Annual 
Responses: 188,928. 

Estimated Time per Response: 0.50 
hours. 

Estimated Total Annual Burden 
Hours: 94,464. 

Dated: April 5, 2021. 
Seth D. Renkema, 
Branch Chief, Economic Impact Analysis 
Branch, U.S. Customs and Border Protection. 
[FR Doc. 2021–07276 Filed 4–8–21; 8:45 am] 

BILLING CODE 9111–14–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Docket ID: FEMA–2020–0039; OMB No. 
1660–0006] 

Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request; National 
Flood Insurance Program Policy Forms 

Correction 

In notice document 2021–06875, 
appearing on page 17615–17616, in the 
issue of Monday, April 5, 2021, make 
the following correction: 

On page 17616, in the first column, in 
the DATES section, ‘‘November 4, 2022’’ 
should read ‘‘May 5, 2021’’. 
[FR Doc. C1–2021–06875 Filed 4–8–21; 8:45 am] 

BILLING CODE 1301–00–P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–7034–N–17] 

30-Day Notice of Proposed Information 
Collection: State Community 
Development Block Grant (CDBG) 
Program; OMB Control No. 2506–0085 

AGENCY: Office of the Chief Information 
Officer, HUD. 

ACTION: Notice. 

SUMMARY: HUD is seeking approval from 
the Office of Management and Budget 
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(OMB) for the information collection 
described below. In accordance with the 
Paperwork Reduction Act, HUD is 
requesting comment from all interested 
parties on the proposed collection of 
information. The purpose of this notice 
is to allow for 30 days of public 
comment. 
DATES: Comments Due Date: May 10, 
2021. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to OIRA_submission@
omb.eop.gov or www.reginfo.gov/public/ 
do/PRAMain. Find this particular 
information collection by selecting 
‘‘Currently under 30-day Review—Open 
for Public Comments’’ or by using the 
search function. 
FOR FURTHER INFORMATION CONTACT: 
Anna P. Guido, Reports Management 
Officer, QMAC, Department of Housing 

and Urban Development, 451 7th Street 
SW, Washington, DC 20410; email her at 
Anna.P.Guido@hud.gov or telephone 
202–402–5535. This is not a toll-free 
number. Person with hearing or speech 
impairments may access this number 
through TTY by calling the toll-free 
Federal Relay Service at (800) 877–8339. 
Copies of available documents 
submitted to OMB may be obtained 
from Ms. Guido. 
SUPPLEMENTARY INFORMATION: This 
notice informs the public that HUD is 
seeking approval from OMB for the 
information collection described in 
Section A. 

The Federal Register notice that 
solicited public comment on the 
information collection for a period of 60 
days was published on December 11, 
2020, at 85 FR 80134. 

A. Overview of Information Collection 
Title of Information Collection: State 

Community Development Block Grant 
(CDBG) Program. 

OMB Approval Number: 2506–0085. 

Type of Request: Reinstatement with 
change. 

Form Number: HUD–40108. 
Description of the need for the 

information and proposed use: The 
Housing and Community Development 
Act of 1974, as amended (HCDA), 
requires grant recipients that receive 
CDBG funding to retain records 
necessary to document compliance with 
statutory and regulatory requirements 
on an on-going basis. The statute also 
requires [Section 104(e)(2)] that HUD 
conduct an annual review to determine 
whether states have distributed funds to 
units of general local government in a 
timely manner. Additionally, Section 
916 of the Cranston-Gonzalez National 
Affordable Housing Act of 1990, 
prescribes a consultation with 
representatives of the interests of the 
residents of the colonias. 

Information collection Number of 
respondents 

Frequency 
of response 

Responses 
per annum 

Burden 
hours per 
response 

Annual 
burden 
hours 

Hourly 
cost per 
response 

Annual 
cost 

• Record-keeping: State ............................................... 50 1 50 126.00 6,300 $41.78 $263,214.00 
Local Government 24 CFR 570.490 ............................. 3,500 1 3,500 26.13 91,455 41.78 3,820,989.90 
• Timely Distribution, HUD Form 40108 ...................... 50 1 50 2.60 130 41.78 5,431.40 
• Colonias Consultation Sec. 916 of NAHA ................. 54 1 54 4.00 216 41.78 9,024.48 

Total ....................................................................... ........................ ........................ .................... .................... 98,101 .................... 4,098,659.78 

B. Solicitation of Public Comment 

This notice is soliciting comments 
from members of the public and affected 
parties concerning the collection of 
information described in Section A on 
the following: 

(1) Whether the proposed collection 
of information is necessary for the 
proper performance of the functions of 
the agency, including whether the 
information will have practical utility; 

(2) If the information will be 
processed and used in a timely manner; 

(3) The accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information; 

(4) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 

(5) Ways to minimize the burden of 
the collection of information on those 
who are to respond; including through 
the use of appropriate automated 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

HUD encourages interested parties to 
submit comment in response to these 
questions. 

C. Authority 

Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 
Chapter 35. 

Anna P. Guido, 
Department Reports Management Officer, 
Office of the Chief Information Officer. 
[FR Doc. 2021–07329 Filed 4–8–21; 8:45 am] 

BILLING CODE 4210–67–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

[212A2100DD/AAKC001030/ 
A0A501010.999900 253G] 

Advisory Board of Exceptional 
Children 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notice of meeting. 

SUMMARY: The Bureau of Indian 
Education (BIE) is announcing that the 
Advisory Board for Exceptional 
Children (Advisory Board) will hold an 
online meeting. The purpose of the 
meeting is to meet the mandates of the 

Individuals with Disabilities Education 
Act of 2004 (IDEA) for Indian children 
with disabilities. Due to the COVID–19 
pandemic and for the safety of all 
individuals, it will be necessary to 
conduct an online meeting. 
DATES: The BIE Advisory Board meeting 
will be held Wednesday, April 28, 2021 
from 8 a.m. to 4 p.m. Mountain Daylight 
Time (MDT) and Thursday, April 29, 
2021 from 8 a.m. to 4 p.m. Mountain 
Daylight Time (MDT). 
ADDRESSES: All Advisory Board 
activities and meetings will be 
conducted online. See the 
SUPPLEMENTARY INFORMATION section of 
this notice for information on how to 
join the meeting. Public comments can 
be emailed to the DFO at 
Jennifer.davis@bie.edu; or faxed to (602) 
265–0293, Attention: Jennifer Davis, 
DFO; or mailed or hand delivered to the 
Bureau of Indian Education, Attention: 
Jennifer Davis, DFO, 2600 N Central 
Ave., 12th Floor, Suite 250, Phoenix, AZ 
85004. 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Davis, Designated Federal 
Officer, Bureau of Indian Education, 
2600 N Central Avenue, 12th Floor, 
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Suite 250, Phoenix, AZ 85004, 
Jennifer.davis@bie.edu, or (202) 860– 
7845 or (602) 240–8597. 
SUPPLEMENTARY INFORMATION: The 
Advisory Board was established under 
the Individuals with Disabilities Act of 
2004 (20 U.S.C. 1400 et seq.) to advise 
the Secretary of the Interior, through the 
Assistant Secretary-Indian Affairs, on 
the needs of Indian children with 
disabilities. The meeting is open to the 
public. 

The following items will be on the 
agenda, reports regarding special 
education from: 

• BIE Central Office—explain how 
BIE funded schools will be reopening in 
SY21–22. Will schools return back face 
to face or will some schools continue to 
operate remotely? 

• BIE/Division of Performance and 
Accountability (DPA)/Special Education 
Program. What is the return to learn 
plan for SY21.22? How will 
compensatory hours be determined? 
And when/how will schools be 
providing compensatory services? 

• The BIE’s Office of Sovereignty in 
Indian Education—How has the 
implementation of the Tribal Education 
Department (TED) grant project 
benefitted and transformed the overall 
system of education for students and 
families on reservations who received 
the TED grants with BIE funded schools 
within their reservations, and more 
specifically the provision of special 
education services? 

• Three Tribal Education Department 
(TED) grantees—The Mississippi Band 
of Choctaw Indians TED, The Hopi 
Tribe TED and the Navajo Nation TED— 
will provide an overview of their TED 
grant project, how has the 
implementation of the TED grant project 
has benefitted and transformed the 
education for students and families on 
their reservation, and more specifically 
the provision of special education 
services. 

• The Chief Academic Office— 
explain how the BIE’s Standards, 
Assessments, and Accountability 
System (SAAS) Alternate Assessment is 
aligned with Alternative Academic 
Achievement Standards, and what is the 
BIE’s plan to rollout the SAAS at the 
school level? 

• Four Public Commenting Sessions 
will be provided during both meeting 
days. 

Æ On Wednesday, April 28, 2021 two 
sessions (15 minutes each) will be 
provided, 11:45 a.m. to 12:00 p.m. MDT 
and 1:00 p.m. to 1:15 p.m. MDT. Public 
comments can be provided via webinar 
or telephone conference call. Please use 
the same online access codes as listed 
below for the April 28th meeting. 

Æ On Thursday, April 29, 2021 two 
sessions (15 minutes each) will be 
provided, 10:45 a.m. to 11:00 a.m. MDT 
and 12:30 p.m. to 12:45 p.m. MDT. 
Public comments can be provided via 
webinar or telephone conference call. 
Please use the same online access codes 
as listed below for the April 29th 
meeting. 

Æ Public comments can be emailed to 
the DFO at Jennifer.davis@bie.edu; or 
faxed to (602) 265–0293, Attention: 
Jennifer Davis, DFO; or mailed or hand 
delivered to the Bureau of Indian 
Education, Attention: Jennifer Davis, 
DFO, 2600 N Central Ave. 12th Floor, 
Suite 250, Phoenix, Arizona 85004. 

To Access the Wednesday, April 28, 
2021 Meeting 

You can join the meeting on April 28, 
2021 through any of the following 
means: 

• Join ZoomGov Meeting using: https:// 
www.zoomgov.com/j/1615820038?
pwd=ZUx4OUh0QTRBNlRO
eFVEUnowZFZIZz09 

• One tap mobile: Meeting ID: 161 582 
0038 Passcode: 582787, 
+16692545252,,
1615820038#,,,,*582787# US (San 
Jose) or +16692161590,,
1615820038#,,,,*582787# US (San 
Jose) 

• Dial by your location: Meeting ID: 161 
582 0038 Passcode: 582787, +1 669 
254 5252 US (San Jose), +1 646 828 
7666 US (New York), +1 669 216 1590 
US (San Jose), +1 551 285 1373 (U.S.) 

• Find your local number: https://
www.zoomgov.com/u/algTdAoA 

To Access the Thursday, April 29, 2021 
Meeting 

You can join the meeting on April 29, 
2021 through any of the following 
means: 

• Join ZoomGov Meeting using: https:// 
www.zoomgov.com/j/1619098985?
pwd=dnk5Mm1nZGxVcCtYOGJWK
zhsRmp5dz09 

• One tap mobile: Meeting ID: 161 909 
8985 Passcode: 829448, 
+16692545252,,
1619098985#,,,,*829448# US (San 
Jose) or +16468287666,,
1619098985#,,,,*829448# US (New 
York) 

• Dial by your location: Meeting ID: 161 
909 8985 Passcode: 829448, +1 669 
254 5252 US (San Jose), +1 646 828 
7666 US (New York), +1 669 216 1590 
US (San Jose), +1 551 285 1373 (U.S.) 

• Find your local number: https://
www.zoomgov.com/u/ab1dFrL5sA 

Authority: 5 U.S.C. Appendix 5; 20 U.S.C. 
1400 et seq. 

Bryan Newland, 
Principal Deputy Assistant Secretary—Indian 
Affairs. 
[FR Doc. 2021–07320 Filed 4–8–21; 8:45 am] 

BILLING CODE 4337–15–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

[212A2100DD/AAKC001030/ 
A0A501010.999900253G] 

Indian Entities Recognized and Eligible 
To Receive Services From the United 
States Bureau of Indian Affairs; 
Correction 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice; correction. 

SUMMARY: On January 29, 2021, the 
Bureau of Indian Affairs (BIA) 
published in the Federal Register the 
current list of 574 Tribal entities 
recognized and eligible for funding and 
services from the Bureau of Indian 
Affairs by virtue of their status as Indian 
Tribes. The document contained three 
names that the named Tribes have 
requested we update. 

FOR FURTHER INFORMATION CONTACT: 
Laurel Iron Cloud, Bureau of Indian 
Affairs, Office of Indian Services, 
Division of Tribal Government Services, 
Mail Stop 4513–MIB, 1849 C Street NW, 
Washington, DC 20240. Telephone 
number: (202) 513–7641. 

SUPPLEMENTARY INFORMATION: 

Corrections 

In the Federal Register of January 29, 
2021, in FR Doc. 2021–01606, on page 
7556, in the second column, correct the 
name of ‘‘Poarch Band of Creeks 
[previously known as the Poarch Band 
of Creek Indians of Alabama]’’ to read 
‘‘Poarch Band of Creek Indians 
[previously known as the Poarch Band 
of Creeks, and as the Poarch Band of 
Creek Indians of Alabama]’’. 

On page 7555, in the third column, 
correct ‘‘Kewa Pueblo, New Mexico 
[previously listed as Pueblo of Santo 
Domingo]’’ to read ‘‘Santo Domingo 
Pueblo [previously listed as Kewa 
Pueblo, New Mexico, and as Pueblo of 
Santo Domingo]’’. 

On page 7554, in the third column, 
correct ‘‘Arapaho Tribe of the Wind 
River Reservation, Wyoming’’ to read 
‘‘Northern Arapaho Tribe of the Wind 
River Reservation, Wyoming [previously 
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listed as Arapaho Tribe of the Wind 
River Reservation, Wyoming]’’. 

Bryan Newland, 
Principal Deputy Assistant Secretary—Indian 
Affairs, Exercising the delegated authority of 
the Assistant Secretary—Indian Affairs. 
[FR Doc. 2021–06723 Filed 4–8–21; 8:45 am] 

BILLING CODE 4337–15–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

[212A2100DD/AAKC001030/ 
A0A501010.999900] 

HEARTH Act Approval of Grand 
Traverse Band of Ottawa and 
Chippewa Indians, Michigan Business 
Site Leasing Ordinance 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notice. 

SUMMARY: The Bureau of Indian Affairs 
(BIA) approved the Grand Traverse 
Band of Ottawa and Chippewa Indians, 
Michigan Business Site Leasing 
Ordinance under the Helping Expedite 
and Advance Responsible Tribal 
Homeownership Act of 2012 (HEARTH 
Act). With this approval, the Tribe is 
authorized to enter into business leases 
without further BIA approval. 
DATES: BIA issued the approval on April 
5, 2021. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Sharlene Round Face, Bureau of Indian 
Affairs, Division of Real Estate Services, 
1001 Indian School Road NW, 
Albuquerque, NM 87104, 
sharelene.roundface@bia.gov, (505) 
563–3132. 
SUPPLEMENTARY INFORMATION: 

I. Summary of the HEARTH Act 

The HEARTH Act makes a voluntary, 
alternative land leasing process 
available to Tribes, by amending the 
Indian Long-Term Leasing Act of 1955, 
25 U.S.C. 415. The HEARTH Act 
authorizes Tribes to negotiate and enter 
into business leases of Tribal trust lands 
with a primary term of 25 years, and up 
to two renewal terms of 25 years each, 
without the approval of the Secretary of 
the Interior (Secretary). The HEARTH 
Act also authorizes Tribes to enter into 
leases for residential, recreational, 
religious or educational purposes for a 
primary term of up to 75 years without 
the approval of the Secretary. 
Participating Tribes develop Tribal 
leasing regulations, including an 
environmental review process, and then 
must obtain the Secretary’s approval of 
those regulations prior to entering into 

leases. The HEARTH Act requires the 
Secretary to approve Tribal regulations 
if the Tribal regulations are consistent 
with the Department of the Interior’s 
(Department) leasing regulations at 25 
CFR part 162 and provide for an 
environmental review process that 
meets requirements set forth in the 
HEARTH Act. This notice announces 
that the Secretary, through the Assistant 
Secretary—Indian Affairs, has approved 
the Tribal regulations for the Grand 
Traverse Band of Ottawa and Chippewa 
Indians, Michigan. 

II. Federal Preemption of State and 
Local Taxes 

The Department’s regulations 
governing the surface leasing of trust 
and restricted Indian lands specify that, 
subject to applicable Federal law, 
permanent improvements on leased 
land, leasehold or possessory interests, 
and activities under the lease are not 
subject to State and local taxation and 
may be subject to taxation by the Indian 
Tribe with jurisdiction. See 25 CFR 
162.017. As explained further in the 
preamble to the final regulations, the 
Federal government has a strong interest 
in promoting economic development, 
self-determination, and Tribal 
sovereignty. 77 FR 72,440, 72,447–48 
(December 5, 2012). The principles 
supporting the Federal preemption of 
State law in the field of Indian leasing 
and the taxation of lease-related 
interests and activities applies with 
equal force to leases entered into under 
Tribal leasing regulations approved by 
the Federal government pursuant to the 
HEARTH Act. 

Section 5 of the Indian Reorganization 
Act, 25 U.S.C. 5108, preempts State and 
local taxation of permanent 
improvements on trust land. 
Confederated Tribes of the Chehalis 
Reservation v. Thurston County, 724 
F.3d 1153, 1157 (9th Cir. 2013) (citing 
Mescalero Apache Tribe v. Jones, 411 
U.S. 145 (1973)). Similarly, section 5108 
preempts State taxation of rent 
payments by a lessee for leased trust 
lands, because ‘‘tax on the payment of 
rent is indistinguishable from an 
impermissible tax on the land.’’ See 
Seminole Tribe of Florida v. Stranburg, 
799 F.3d 1324, 1331, n.8 (11th Cir. 
2015). In addition, as explained in the 
preamble to the revised leasing 
regulations at 25 CFR part 162, Federal 
courts have applied a balancing test to 
determine whether State and local 
taxation of non-Indians on the 
reservation is preempted. White 
Mountain Apache Tribe v. Bracker, 448 
U.S. 136, 143 (1980). The Bracker 
balancing test, which is conducted 
against a backdrop of ‘‘traditional 

notions of Indian self-government,’’ 
requires a particularized examination of 
the relevant State, Federal, and Tribal 
interests. We hereby adopt the Bracker 
analysis from the preamble to the 
surface leasing regulations, 77 FR at 
72,447–48, as supplemented by the 
analysis below. 

The strong Federal and Tribal 
interests against State and local taxation 
of improvements, leaseholds, and 
activities on land leased under the 
Department’s leasing regulations apply 
equally to improvements, leaseholds, 
and activities on land leased pursuant to 
Tribal leasing regulations approved 
under the HEARTH Act. Congress’s 
overarching intent was to ‘‘allow Tribes 
to exercise greater control over their 
own land, support self-determination, 
and eliminate bureaucratic delays that 
stand in the way of homeownership and 
economic development in Tribal 
communities.’’ 158 Cong. Rec. H. 2682 
(May 15, 2012). The HEARTH Act was 
intended to afford Tribes ‘‘flexibility to 
adapt lease terms to suit [their] business 
and cultural needs’’ and to ‘‘enable 
[Tribes] to approve leases quickly and 
efficiently.’’ H. Rep. 112–427 at 6 
(2012). 

Assessment of State and local taxes 
would obstruct these express Federal 
policies supporting Tribal economic 
development and self-determination, 
and also threaten substantial Tribal 
interests in effective Tribal government, 
economic self-sufficiency, and territorial 
autonomy. See Michigan v. Bay Mills 
Indian Community, 572 U.S. 782, 810 
(2014) (Sotomayor, J., concurring) 
(determining that ‘‘[a] key goal of the 
Federal Government is to render Tribes 
more self-sufficient, and better 
positioned to fund their own sovereign 
functions, rather than relying on Federal 
funding’’). The additional costs of State 
and local taxation have a chilling effect 
on potential lessees, as well as on a 
Tribe that, as a result, might refrain from 
exercising its own sovereign right to 
impose a Tribal tax to support its 
infrastructure needs. See id. at 810–11 
(finding that State and local taxes 
greatly discourage Tribes from raising 
tax revenue from the same sources 
because the imposition of double 
taxation would impede Tribal economic 
growth). 

Similar to BIA’s surface leasing 
regulations, Tribal regulations under the 
HEARTH Act pervasively cover all 
aspects of leasing. See 25 U.S.C. 
415(h)(3)(B)(i) (requiring Tribal 
regulations be consistent with BIA 
surface leasing regulations). 
Furthermore, the Federal government 
remains involved in the Tribal land 
leasing process by approving the Tribal 
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leasing regulations in the first instance 
and providing technical assistance, 
upon request by a Tribe, for the 
development of an environmental 
review process. The Secretary also 
retains authority to take any necessary 
actions to remedy violations of a lease 
or of the Tribal regulations, including 
terminating the lease or rescinding 
approval of the Tribal regulations and 
reassuming lease approval 
responsibilities. Moreover, the Secretary 
continues to review, approve, and 
monitor individual Indian land leases 
and other types of leases not covered 
under the Tribal regulations according 
to the Part 162 regulations. 

Accordingly, the Federal and Tribal 
interests weigh heavily in favor of 
preemption of State and local taxes on 
lease-related activities and interests, 
regardless of whether the lease is 
governed by Tribal leasing regulations 
or Part 162. Improvements, activities, 
and leasehold or possessory interests 
may be subject to taxation by the Grand 
Traverse Band of Ottawa and Chippewa 
Indians, Michigan. 

Bryan Newland, 
Principal Deputy Assistant Secretary—Indian 
Affairs. 
[FR Doc. 2021–07319 Filed 4–8–21; 8:45 am] 

BILLING CODE 4337–15–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLCOS00000–L12200000.DF0000–21X] 

Notice of Public Meetings, Western 
Oregon Resource Advisory Council 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of public meetings. 

SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act and the Federal Advisory 
Committee Act of 1972, the U.S. 
Department of the Interior, Bureau of 
Land Management (BLM) Western 
Oregon Resource Advisory Council 
(RAC) will meet as follows. 
DATES: The Western Oregon RAC has 
scheduled its meetings for May 17, 19, 
21, 2021; and June 24–25, 2021. Each 
meeting will begin at 9 a.m. and adjourn 
at approximately 4 p.m. 
ADDRESSES: The meetings will be held 
virtually on the Zoom platform. Those 
wishing to participate in the Zoom 
meetings can contact the RAC 
coordinator, Kyle Sullivan, for the link 
and call-in number. 
FOR FURTHER INFORMATION CONTACT: Kyle 
Sullivan, Public Affairs Specialist, 

Medford District, 3040 Biddle Road, 
Medford, OR 97504; phone: (541) 618– 
2340; email: ksullivan@blm.gov. Persons 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Relay Service (FRS) at 1–800–877–8339 
to contact Mr. Sullivan during normal 
business hours. The FRS is available 24 
hours a day, 7 days a week, to leave a 
message or question. You will receive a 
reply during normal business hours. 

SUPPLEMENTARY INFORMATION: The 15- 
member Western Oregon RAC advises 
the Secretary of the Interior, through the 
BLM, on a variety of public land issues 
across public lands in Western Oregon, 
including the Coos Bay, Medford, 
Northwest Oregon, and Roseburg 
Districts and part of the Lakeview 
District. Topics of discussion for these 
meetings include Secure Rural Schools 
Title II funding, recreation, recreation 
fee proposals, fire management, land 
use planning, invasive species 
management, timber management, travel 
management, wilderness, cultural 
resource management, and other issues 
as appropriate. The May meeting will 
focus on the review and 
recommendation of projects proposed 
for funding under the Title II of the 
Secure Rural Schools legislation. At the 
June meeting, the Northwest Oregon and 
Roseburg districts will be seeking RAC 
recommendations for new recreation fee 
collections and increases to existing 
recreation fees as required by the 
Federal Lands Recreation Enhancement 
Act (FLREA) 2004, Public Law 108–447 
Section 804. The Roseburg District will 
present business plans to the RAC for 
recommendations on three recreation 
sites, and the Northwest Oregon District 
will present business plans for 21 sites. 

The meetings are open to the public, 
and a public comment period will be 
held at the end of each meeting day. 
Depending on the number of persons 
wishing to comment and the time 
available, time allotted for individual 
oral comments may be limited. Written 
comments may be submitted in advance 
of the meeting to the BLM address (see 
FOR FURTHER INFORMATION CONTACT) or 
via email to ksullivan@blm.gov. Please 
include ‘‘RAC Comment’’ in your 
submission. 

Before including your address, phone 
number, email address, or other 
personal identifying information in your 
comment, you should be aware that 
your entire comment—including your 
personal identifying information—may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 

cannot guarantee that we will be able to 
do so. 

Detailed meeting minutes for the RAC 
meetings will be maintained in the 
Medford District Office and will be 
available for public inspection and 
reproduction during regular business 
hours within 30 days following the 
meeting. Previous minutes, membership 
information, and upcoming agendas are 
available at: https://www.blm.gov/get- 
involved/resource-advisory-council/ 
near-you/oregon-washington/western- 
oregon-rac. 
(Authority: 43 CFR 1784.4–2) 

Elizabeth R. Burghard, 
Designated Federal Offical. 
[FR Doc. 2021–07264 Filed 4–8–21; 8:45 am] 

BILLING CODE 4310–JB–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLCO80200–L10200000.PH0000–212] 

Notice of Joint and Individual Colorado 
Resource Advisory Council Meetings 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of public meetings. 

SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act of 1976 and the Federal Advisory 
Committee Act of 1972, the U.S. 
Department of the Interior, Bureau of 
Land Management (BLM) Colorado’s 
Northwest Resource Advisory Council 
(RAC), Southwest RAC, and Rocky 
Mountain RAC will meet as indicated 
below. 

DATES: The Northwest, Southwest, and 
Rocky Mountain RACs have scheduled 
a joint meeting for May 12, 2021 from 
10 a.m. to 3 p.m. (Mountain Time—MT). 
Individual RAC meetings are as follows: 
The Southwest RAC meeting is 
scheduled for May 25, 2021 from 10 
a.m. to 3 p.m. (MT); the Northwest RAC 
meeting is scheduled for May 26, 2021 
from 10 a.m. to 3 p.m. (MT); and the 
Rocky Mountain RAC meeting is 
scheduled for May 27, 2021 from 10 
a.m. to 3 p.m. (MT). Due to public 
health restrictions, the joint and 
individual RAC meetings will be held 
virtually. To register for participation, 
please visit https://www.blm.gov/get- 
involved/resource-advisory-council/ 
near-you/colorado. 
ADDRESSES: The meetings will be held 
via the Zoom Webinar Platform. Written 
comments may be submitted in advance 
of the individual RAC meetings via 
email to the individuals and BLM 
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1 The record is defined in § 207.2(f) of the 
Commission’s Rules of Practice and Procedure (19 
CFR 207.2(f)). 

2 85 FR 78124 (December 3, 2020). 

addresses listed below. Please include 
‘‘RAC Comment’’ in your submission. 
FOR FURTHER INFORMATION CONTACT: 
Northwest RAC—Chris Maestas, Public 
Affairs Specialist; BLM Northwest 
District Office, 455 Emerson St., Craig, 
CO 81625; telephone: (970) 826–5101; 
email: cjmaestas@blm.gov. Southwest 
RAC—Shawn Reinhardt, Public Affairs 
Specialist; BLM Southwest District 
Office, 2465 S. Townsend Ave., 
Montrose, CO, 81401; telephone: (970) 
240–5339; email: sreinhardt@blm.gov. 
Rocky Mountain RAC—Brant Porter, 
Public Affairs Specialist; BLM Rocky 
Mountain District Office, 3028 E. Main 
St., Canon City, CO, 71212; telephone: 
(719) 269–8553; email: beporter@
blm.gov. Persons who use a 
telecommunications device for the deaf 
(TDD) may call the Federal Relay 
Service (FRS) at 1–800–877–8339 to 
contact the above individuals during 
normal business hours. The FRS is 
available 24 hours a day, 7 days a week, 
to leave a message or question. You will 
receive a reply during normal business 
hours. 
SUPPLEMENTARY INFORMATION: The 
Colorado RACs advise the Secretary of 
the Interior, through the BLM, on a 
variety of public-land issues in 
Colorado. Planned agenda items for the 
joint RAC meeting include a discussion 
about the Fall 2020 BLM Colorado 
district boundaries realignment, RAC 
overview, RAC roles and 
responsibilities under the Recreation 
Enhancement Act, and ethics training. 
Topics of discussion during the 
Southwest RAC meeting will include an 
introduction of members; updates from 
the Gunnison, Uncompahgre, and Tres 
Rios Field Offices; and a presentation on 
Dominguez-Escalante Gunnison River 
permits and campsites. Topics of 
discussion during the Northwest RAC 
meeting will include an introduction of 
members; updates from the Upper 
Colorado River District and Northwest 
District; and a presentation on Sarvis 
Cabin fees and Upper Colorado River 
campground and day-use fees. Topics of 
discussion during the Rocky Mountain 
RAC meeting will include an 
introduction of members, and updates 
from the Royal Gorge, San Luis Valley, 
and Gunnison Field Offices. Public 
comment periods will be held during 
each meeting. Final agendas will be 
available online 2 weeks prior to the 
meetings at https://www.blm.gov/get- 
involved/resource-advisory-council/ 
near-you/colorado. 

The May 25, 26, and 27 individual 
RAC meetings are open to the public. 
There will also be time, as identified 
above, allocated for public comments. 

Depending on the number of people 
who wish to comment during the public 
comment period, individual comments 
may be limited. 

Detailed meeting minutes for the RAC 
meetings will be made available 30 days 
following the meetings online at https:// 
www.blm.gov/get-involved/resource- 
advisory-council/near-you/colorado. 
(Authority: 43 CFR 1784.4–2) 

Jamie E. Connell, 
BLM Colorado State Director. 
[FR Doc. 2021–07278 Filed 4–8–21; 8:45 am] 

BILLING CODE 4310–JB–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 701–TA–653 (Final)] 

Standard Steel Welded Wire Mesh 
From Mexico; Determination 

On the basis of the record 1 developed 
in the subject investigation, the United 
States International Trade Commission 
(‘‘Commission’’) determines, pursuant 
to the Tariff Act of 1930 (‘‘the Act’’), 
that an industry in the United States is 
materially injured by reason of imports 
of standard steel welded wire mesh 
from Mexico, provided for in 
subheadings 7314.20.00 and 7314.39.00 
of the Harmonized Tariff Schedule of 
the United States, that have been found 
by the U.S. Department of Commerce 
(‘‘Commerce’’) to be subsidized by the 
government of Mexico.2 

Background 
The Commission instituted this 

investigation effective June 30, 2020, 
following receipt of petitions filed with 
the Commission and Commerce by 
Insteel Industries Inc., Mount Airy, 
North Carolina; Mid-South Wire 
Company, Nashville, Tennessee; 
National Wire LLC, Conroe, Texas; 
Oklahoma Steel & Wire Co., Madill, 
Oklahoma; and Wire Mesh Corp., 
Houston, Texas. The Commission 
scheduled the final phase of the 
investigation following notification of a 
preliminary determination by 
Commerce that imports of standard steel 
welded wire mesh from Mexico were 
being subsidized within the meaning of 
section 703(b) of the Act (19 U.S.C. 
1671b(b)). Notice of the scheduling of 
the final phase of the Commission’s 
investigation and of a public hearing to 
be held in connection therewith was 
given by posting copies of the notice in 

the Office of the Secretary, U.S. 
International Trade Commission, 
Washington, DC, and by publishing the 
notice in the Federal Register of 
December 16, 2020 (85 FR 81487). In 
light of the restrictions on access to the 
Commission building due to the 
COVID–19 pandemic, the Commission 
conducted its hearing through written 
testimony and video conference on 
February 12, 2021. All persons who 
requested the opportunity were 
permitted to participate. 

The Commission made this 
determination pursuant to § 705(b) of 
the Act (19 U.S.C. 1671d(b)). It 
completed and filed its determination in 
this investigation on April 5, 2021. The 
views of the Commission are contained 
in USITC Publication 5175 (April 2021), 
entitled Standard Steel Welded Wire 
Mesh from Mexico: Investigation No. 
701–TA–653 (Final). 

By order of the Commission. 
Issued: April 5, 2021. 

Lisa Barton, 
Secretary to the Commission. 
[FR Doc. 2021–07280 Filed 4–8–21; 8:45 am] 

BILLING CODE 7020–02–P 

DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Workforce Innovation and Opportunity 
Act (WIOA) 2021 Lower Living 
Standard Income Level (LLSIL) 

AGENCY: Employment and Training 
Administration (ETA), Labor. 
ACTION: Notice. 

SUMMARY: Title I of WIOA requires the 
U.S. Secretary of Labor (Secretary) to 
update and publish the LLSIL tables 
annually, for uses described in the law 
(including determining eligibility for 
youth). WIOA defines the term ‘‘low 
income individual’’ as (inter alia) one 
whose total family annual income does 
not exceed the higher level of the 
poverty line or 70 percent of the LLSIL. 
This issuance provides the Secretary’s 
annual LLSIL for 2021 and references 
the current 2021 Health and Human 
Services ‘‘Poverty Guidelines.’’ 
DATES: This notice is effective April 9, 
2021. 
FOR FURTHER INFORMATION CONTACT: 

General Information: Samuel Wright, 
Department of Labor, Employment and 
Training Administration, 200 
Constitution Avenue NW, Room C– 
4526, Washington, DC 20210; 
Telephone: 202–693–2870; Fax: 202– 
693–3015 (these are not toll-free 
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numbers); Email address: 
wright.samuel.e@dol.gov. Individuals 
with hearing or speech impairments 
may access the telephone number above 
via Text Telephone (TTY/TDD) by 
calling the toll-free Federal Information 
Relay Service at 1–877–889–5627 (TTY/ 
TDD). 

Federal Youth Employment Program 
Information: Sara Hastings, Department 
of Labor, Employment and Training 
Administration, 200 Constitution 
Avenue NW, Room N–4464, 
Washington, DC 20210; Telephone: 
202–693–3599; Email: hastings.sara@
dol.gov. Individuals with hearing or 
speech impairments may access the 
telephone number above via TTY by 
calling the toll-free Federal Information 
Relay Service at 1–877–889–5627 (TTY/ 
TDD). 
SUPPLEMENTARY INFORMATION: The 
purpose of WIOA is to provide 
workforce investment activities through 
statewide and local workforce 
investment systems that increase the 
employment, retention, and earnings of 
participants. WIOA programs are 
intended to increase the occupational 
skill attainment by participants and the 
quality of the workforce, thereby 
reducing welfare dependency and 
enhancing the productivity and 
competitiveness of the Nation. 

LLSIL is used for several purposes 
under the WIOA. Specifically, WIOA 
Section 3(36) defines the term ‘‘low 
income individual’’ for eligibility 
purposes, and Sections 127(b)(2)(C) and 
132(b)(1)(B)(IV) define the terms 
‘‘disadvantaged youth’’ and 
‘‘disadvantaged adult’’ in terms of the 
poverty line or LLSIL for State formula 
allotments. The Governor and state and 
local workforce development boards use 
the LLSIL for determining eligibility for 
youth and adults for certain services. 
ETA encourages Governors and state/ 
local boards to consult the WIOA Final 
Rule and ETA guidance for more 
specific guidance in applying LLSIL to 
program requirements. The U.S. 
Department of Health and Human 
Services (HHS) published the most 
current poverty-level guidelines in the 
Federal Register, 86 FR 7732, Feb. 1, 
2021. The HHS 2021 Poverty guidelines 
may also be found on the internet at 
https://www.govinfo.gov/content/pkg/ 
FR-2021-02-01/pdf/2021-01969.pdf. 
ETA will have the 2021 LLSIL and the 
HHS Poverty guidelines available on its 
website at https://www.dol.gov/ 
agencies/eta/llsil. 

WIOA Section 3(36)(B) defines LLSIL 
as ‘‘that income level (adjusted for 
regional, metropolitan, urban and rural 
differences and family size) determined 

annually by the Secretary of Labor based 
on the most recent lower living family 
budget issued by the Secretary.’’ The 
most recent lower living family budget 
was issued by the Secretary in fall 1981. 
The four-person urban family budget 
estimates, previously published by the 
U.S. Bureau of Labor Statistics (BLS), 
provided the basis for the Secretary to 
determine the LLSIL. BLS terminated 
the four-person family budget series in 
1982, after publication of the fall 1981 
estimates. Currently, BLS provides data 
to ETA, which ETA then uses to 
develop the LLSIL tables, as provided in 
the Appendices to this Federal Register 
notice. 

This notice updates the LLSIL to 
reflect cost of living increases for 2020, 
by calculating the percentage change in 
the most recent 2020 Consumer Price 
Index for All Urban Consumers (CPI–U) 
for an area to the 2020 CPI–U, and then 
applying this calculation to each of the 
2020 LLSIL figures (published in the 
Federal Register, 85 FR 24035, April 30, 
2020, for the 2021 LLSIL. Two of the 
LLSIL areas have a negative CPI due to 
the impact of the Corona virus. 

Microsoft Excel files are used in place 
of the LLSIL tables that were published 
in the Federal Register notice in 
previous years. The LLSIL tables will be 
available on the ETA LLSIL website at 
https://www.dol.gov/agencies/eta/llsil. 

The website contains updated figures 
for a four-person family in Table 1, 
listed by region for both metropolitan 
and non-metropolitan areas. Incomes in 
all of the tables are rounded up to the 
nearest dollar. Since program eligibility 
for low-income individuals, 
‘‘disadvantaged adults,’’ and 
‘‘disadvantaged youth’’ may be 
determined by family income at 70 
percent of the LLSIL, pursuant to WIOA 
Section 3(36)(A)(ii) and Section 
3(36)(B), respectively, those figures are 
listed as well. 

I. Jurisdictions 

Jurisdictions included in the various 
regions, based generally on the Census 
Regions of the U.S. Department of 
Commerce, are as follows: 

A. Northeast 

Connecticut, Maine, Massachusetts, 
New Hampshire, New Jersey, New York, 
Pennsylvania, Rhode Island, Vermont, 
and the U.S. Virgin Islands. 

B. Midwest 

Illinois, Indiana, Iowa, Kansas, 
Michigan, Minnesota, Missouri, 
Nebraska, North Dakota, Ohio, South 
Dakota, and Wisconsin. 

C. South 

Alabama, American Samoa, Arkansas, 
Delaware, District of Columbia, Florida, 
Georgia, Northern Marianas, Oklahoma, 
Palau, Puerto Rico, South Carolina, 
Kentucky, Louisiana, Marshall Islands, 
Maryland, Micronesia, Mississippi, 
North Carolina, Tennessee, Texas, 
Virginia, and West Virginia. 

D. West 

Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, Oregon, 
Utah, Washington, and Wyoming. 

Additionally, the LLSIL Excel file 
provides separate figures for Alaska, 
Hawaii, and Guam. 

Data for 23 selected Metropolitan 
Statistical Areas (MSAs) are also 
available. These are based on annual 
CPI–U changes for a 12-month period 
ending in December 2020. The updated 
LLSIL figures for these MSAs and 70 
percent of LLSIL are also available in 
the LLISL Excel file. 

The LLSIL Excel file also lists each of 
the various figures at 70 percent of the 
updated 2021 LLSIL for family sizes of 
one to six persons. Please note, for 
families larger than six persons, an 
amount equal to the difference between 
the six-person and the five-person 
family income levels should be added to 
the six-person family income level for 
each additional person in the family. 
Where the poverty level for a particular 
family size is greater than the 
corresponding 70 percent of the LLSIL 
figure, the figure is shaded. 

The LLSIL Excel file also indicates 
100 percent of LLSIL for family sizes of 
one to six, and is used to determine self- 
sufficiency as noted at Section 
3(36)(A)(ii) and Section 3(36)(B) of 
WIOA. 

II. Use of These Data 

Governors should designate the 
appropriate LLSILs for use within the 
State using the LLSIL Excel files on the 
website. The Governor’s designation 
may be provided by disseminating 
information on MSAs and metropolitan 
and non-metropolitan areas within the 
state or it may involve further 
calculations. An area can be part of 
multiple LLSIL geographies. For 
example, an area in the State of New 
Jersey may have four or more LLSIL 
figures. All cities, towns, and counties 
that are part of a metro area in New 
Jersey are a part of the Northeast 
metropolitan; some of these areas can 
also be a portion of the New York City 
MSA. New Jersey also has areas that are 
part of the Philadelphia MSA, a less 
populated area in New Jersey may be a 
part of the Northeast non-metropolitan. 
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If a workforce investment area includes 
areas that would be covered by more 
than one LLSIL figure, the Governor 
may determine which is to be used. 

A state’s policies and measures for the 
workforce investment system shall be 
accepted by the Secretary to the extent 
that they are consistent with WIOA and 
WIOA regulations. 

III. Disclaimer on Statistical Uses 

It should be noted that publication of 
these figures is only for the purpose of 
meeting the requirements specified by 
WIOA as defined in the law and 
regulations. BLS has not revised the 
lower living family budget since 1981, 
and has no plans to do so. The four- 
person urban family budget estimates 
series were terminated by BLS in 1982. 
The CPI–U adjustments used to update 
LLSIL for this publication are not 
precisely comparable, most notably 
because certain tax items were included 
in the 1981 LLSIL, but are not in the 
CPI–U. Thus, these figures should not 
be used for any statistical purposes, and 
are valid only for those purposes under 
WIOA as defined in the law and 
regulations. 

Suzan G. LeVine, 
Principal Deputy Assistant Secretary for 
Employment and Training, Labor. 
[FR Doc. 2021–07294 Filed 4–8–21; 8:45 am] 

BILLING CODE 4510–FN–P 

DEPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

[Docket No. OSHA–2011–0027] 

Respiratory Protection Standard; 
Extension of the Office of Management 
and Budget’s (OMB) Approval of 
Information Collection (Paperwork) 
Requirements 

AGENCY: Occupational Safety and Health 
Administration (OSHA), Labor. 
ACTION: Request for public comments. 

SUMMARY: OSHA solicits public 
comments concerning the proposal to 
extend OMB approval of the 
information collection requirements 
specified by the Respiratory Protection 
Standard. 
DATES: Comments must be submitted 
(postmarked, sent, or received) by June 
8, 2021. 
ADDRESSES: 

Electronically: You may submit 
comments, including attachments, 
electronically at http://
www.regulations.gov, the Federal 
eRulemaking Portal. Follow the 

instructions online for submitting 
comments. 

Docket: To read or download 
comments or other material in the 
docket, go to http://
www.regulations.gov. Documents in the 
docket are listed in the http://
www.regulations.gov index; however, 
some information (e.g., copyrighted 
material) is not publicly available to 
read or download through the website. 
All submissions, including copyrighted 
material, are available for inspection 
through the OSHA Docket Office. 
Contact the OSHA Docket Office for 
assistance in locating docket 
submissions. 

Instructions: All submissions must 
include the agency name and the OSHA 
docket number for this Federal Register 
notice (OSHA–2017–0014). OSHA will 
place comments and requests to speak, 
including personal information, in the 
public docket, which may be available 
online. Therefore, OSHA cautions 
interested parties about submitting 
personal information such as Social 
Security numbers and birthdates. For 
further information on submitting 
comments, see the ‘‘Public 
Participation’’ heading in the section of 
this notice titled SUPPLEMENTARY 
INFORMATION. 

FOR FURTHER INFORMATION CONTACT: 
Seleda Perryman or Theda Kenney, 
Directorate of Standards and Guidance, 
OSHA, U.S. Department of Labor; 
telephone (202) 693–2222. 
SUPPLEMENTARY INFORMATION: 

I. Background 
The Department of Labor, as part of 

the continuing effort to reduce 
paperwork and respondent (i.e., 
employer) burden, conducts a 
preclearance consultation program to 
provide the public with an opportunity 
to comment on proposed and 
continuing information collection 
requirements in accordance with the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3506(c)(2)(A)). This program 
ensures that information is in the 
desired format, reporting burden (time 
and costs) is minimal, collection 
instruments are clearly understood, and 
OSHA’s estimate of the information 
collection burden is accurate. The 
Occupational Safety and Health Act of 
1970 (OSH Act) (29 U.S.C. 651 et seq.) 
authorizes information collection by 
employers as necessary or appropriate 
for enforcement of the Act or for 
developing information regarding the 
causes and prevention of occupational 
injuries, illnesses, and accidents (29 
U.S.C. 657). The OSH Act also requires 
that OSHA obtain such information 

with minimum burden upon employers, 
especially those operating small 
businesses, and to reduce to the 
maximum extent feasible unnecessary 
duplication of efforts in obtaining 
information (29 U.S.C. 657). 

The Respiratory Protection Standard 
(29 CFR 1910.134; hereafter, ‘‘the 
Standard’’) contains information 
collection requirements that require 
employers to: Develop a written 
respirator program; conduct worker 
medical evaluations and provide follow- 
up medical evaluations to determine the 
worker’s ability to use a respirator; 
provide the physician or other licensed 
healthcare professional with 
information about the worker’s 
respirator and the conditions under 
which the worker will use the 
respirator; and administer fit tests for 
workers who will use negative- or 
positive-pressure, tight-fitting 
facepieces. In addition, employers must 
ensure that workers store emergency-use 
respirators in compartments clearly 
marked as containing emergency-use 
respirators. For respirators maintained 
for emergency use, employers must 
label or tag the respirator with a 
certificate stating the date of the 
inspection, the name of the individual 
who did the inspection, the findings of 
the inspection, required remedial 
action, and the identity of the respirator. 

The Standard also requires employers 
to ensure that cylinders used to supply 
breathing air to respirators have a 
certificate of analysis from the supplier 
stating that the breathing air meets the 
requirements for Type 1—Grade D 
breathing air; such certification assures 
employers that the purchased breathing 
air is safe. Compressors used to supply 
breathing air to respirators must have a 
tag containing the most recent change 
date and the signature of the individual 
authorized by the employer to perform 
the change. Employers must maintain 
this tag at the compressor. These tags 
provide assurance that the compressors 
are functioning properly. 

II. Special Issues for Comment 

OSHA has a particular interest in 
comments on the following issues: 

• Whether the proposed information 
collection requirements are necessary 
for the proper performance of the 
agency’s functions, including whether 
the information is useful; 

• The accuracy of OSHA’s estimate of 
the burden (time and costs) of the 
information collection requirements, 
including the validity of the 
methodology and assumptions used; 

• The quality, utility, and clarity of 
the information collected; and 
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• Ways to minimize the burden on 
employers who must comply; for 
example, by using automated or other 
technological information collection 
and transmission techniques. 

III. Proposed Actions 

OSHA is requesting that OMB extend 
the approval of the information 
collection requirements contained in the 
Respiratory Protection Standard (29 CFR 
1910.134). The agency requests an 
adjustment decrease of 443,290.41 
hours, from 7,622,100 to 7,178,809.59 
hours, as a result of updating the 
number of establishments and workers 
covered by the Standard. The agency is 
also requesting a $20,004,491.30 
decrease as a result of updating the 
number of employees covered by the 
Standard; and the inclusion of medical 
costs for those employees that will have 
additional medical examinations. The 
agency will summarize the comments 
submitted in response to this notice and 
will include this summary in the 
request to OMB. 

Type of Review: Extension of a 
currently approved collection. 

Title: Respiratory Protection Standard 
(29 CFR 1910.134). 

OMB Control Number: 1218–0099. 
Affected Public: Business or other for- 

profits. 
Number of Respondents: 699,048. 
Frequency of Responses: Initially; 

Annually; On occasion. 
Total Responses: 25,318,635. 
Average Time per Response: Varies 

from 5 minutes (.08 hour) to mark a 
storage compartment or protective cover 
to 8 hours for large employers to gather 
and prepare information to develop a 
written plan. 

Estimated Total Burden Hours: 
7,178,809.59. 

Estimated Cost (Operation and 
Maintenance): $352,304,878.70. 

IV. Public Participation—Submission of 
Comments on This Notice and Internet 
Access to Comments and Submissions 

You may submit comments in 
response to this document as follows: 
(1) Electronically at http://
www.regulations.gov, which is the 
Federal eRulemaking Portal; (2) by 
facsimile (fax); or (3) by hard copy. 
Please note: While OSHA’s Docket 
Office is continuing to accept and 
process submissions by regular mail, 
due to the COVID–19 pandemic, the 
Docket Office is closed to the public and 
not able to receive submissions to the 
docket by hand, express mail, 
messenger, and courier service. All 
comments, attachments, and other 
material must identify the agency name 
and the OSHA docket number for the 

ICR (Docket No. OSHA–2011–0027). 
You may supplement electronic 
submissions by uploading document 
files electronically. If you wish to mail 
additional materials in reference to an 
electronic or facsimile submission, you 
must submit them to the OSHA Docket 
Office (see the section of this notice 
titled ADDRESSES). The additional 
materials must clearly identify 
electronic comments by your name, 
date, and the docket number so that the 
agency can attach them to your 
comments. 

Due to security procedures, the use of 
regular mail may cause a significant 
delay in the receipt of comments. 

Comments and submissions are 
posted without change at http://
www.regulations.gov. Therefore, OSHA 
cautions commenters about submitting 
personal information such as social 
security numbers and dates of birth. 
Although all submissions are listed in 
the http://www.regulations.gov index, 
some information (e.g., copyrighted 
material) is not publicly available to 
read or download through this website. 
All submissions, including copyrighted 
material, are available for inspection 
and copying at the OSHA Docket Office. 
Information on using the http://
www.regulations.gov website to submit 
comments and access the docket is 
available at the website’s ‘‘User Tips’’ 
link. Contact the OSHA Docket Office at 
(202) 693–2350, (TTY (877) 889–5627) 
for information about materials not 
available through the website, and for 
assistance in using the internet to locate 
docket submissions. 

V. Authority and Signature 

James S. Frederick, Principal Deputy 
Assistant Secretary of Labor for 
Occupational Safety and Health, 
directed the preparation of this notice. 
The authority for this notice is the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3506 et seq.) and Secretary of 
Labor’s Order No. 1–2012 (77 FR 3912). 

Signed at Washington, DC, on April 1, 
2021. 
James S. Frederick, 
Principal Deputy Assistant Secretary of Labor 
for Occupational Safety and Health. 
[FR Doc. 2021–07295 Filed 4–8–21; 8:45 am] 

BILLING CODE 4510–26–P 

LEGAL SERVICES CORPORATION 

Sunshine Act Meeting 

DATE AND TIME: The Legal Services 
Corporation’s Board of Directors and its 
six committees will meet April 19–20, 
2021. On Monday, April 19, the first 

meeting will commence at 11:00 a.m., 
Eastern Daylight Time (EDT), with the 
next meeting commencing promptly 
upon adjournment of the immediately 
preceding meeting. On Tuesday, April 
20, the first meeting will commence at 
1:00 p.m., EDT, with the next meeting 
commencing promptly upon 
adjournment of the immediately 
preceding meeting. 
LOCATION: Public Notice of Virtual 
Remote Meeting. 

Due to the COVID–19 public health 
crisis, Legal Services Corporation (LSC) 
will be conducting the April 19–20, 
2021 meetings remotely via ZOOM. 
PUBLIC OBSERVATION: Unless otherwise 
noted herein, the Board and all 
committee meetings will be open to 
public observation. Members of the 
public who wish to participate remotely 
in the public proceedings may do so by 
following the directions provided 
below. 

Directions for Open Sessions 

Monday, April 19, 2021 

• To join the Zoom Meeting by 
computer: Please click the link below. 
https://lsc-gov.zoom.us/j/ 
91312051289?pwd=
NzhHdXhlRXlUYV
hxUGlwMDFsUHZ4dz09 

• Meeting ID: 913 1205 1289 
• Passcode: 411493 
• To join the Zoom meeting with one 

touch from your mobile phone, click 
below: 
+13017158592,,91312051289# US 

(Washington DC) 
+16468769923,,91312051289# US 

(New York) 
• To join the Zoom meeting by phone, 

use this information: 

Dial by Your Location 

• Find your local number: https://lsc- 
gov.zoom.us/u/ads9RL11Fi 

Tuesday, April 20, 2021 

• To join the Zoom Meeting by 
computer: Please click the link below. 
https://lsc-gov.zoom.us/j/ 
92610645146?pwd=T0F5MEFRaXVxc
0JwYlhiYkVQS25LUT09 

•Meeting ID: 926 1064 5146 
•Passcode: 178933 
• To join the Zoom meeting with one 

touch from your mobile phone, click 
below: 
+13017158592,,92610645146# US 
(Washington DC) 

+13126266799,,92610645146# US 
(Chicago) 

• To join the Zoom meeting by phone, 
use this information: 
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* Please note all meetings are Eastern Daylight 
Time (EDT). 

** Any portion of the closed session consisting 
solely of briefings does not fall within the Sunshine 
Act’s definition of the term ‘‘meeting’’ and, 
therefore, the requirements of the Sunshine Act do 
not apply to such portion of the closed session. 5 
U.S.C. 552b(a)(2) and (b). See also 45 CFR 1622.2 
& 1622.3. 

Dial by Your Location 
• Find your local number: https://lsc- 

gov.zoom.us/u/anHXw7VFa 
• When connected to the call, please 

immediately ‘‘MUTE’’ your telephone. 
Members of the public are asked to 
keep their telephones muted to 
eliminate background noises. To 
avoid disrupting the meeting, please 
refrain from placing the call on hold 
if doing so will trigger recorded music 
or other sound. From time to time, the 
Chair may solicit comments from the 
public. 

• To participate in the meeting during 
public comment you will be notified 
when your microphone is no longer 
‘‘MUTED’’ and you may give your 
questions, and or comments. 

MEETING SCHEDULE 

Time * 

Monday, April 19, 2021 

1. Governance and Performance Re-
view Committee.

11:00 a.m. 

2. Institutional Advancement Com-
mittee. 

3. Communications Subcommittee of 
the Institutional Advancement Com-
mittee. 

4. Delivery of Legal Services Com-
mittee. 

5. Operations & Regulations Com-
mittee. 

6. Finance Committee. 

Tuesday, April 20, 2021 

1. Combined Audit & Finance Commit-
tees.

1:00 p.m. 

2. Audit Committee. 
3. Board of Directors. 

STATUS OF MEETING: Open, except as 
noted below. 

Board of Directors—Open, except 
that, upon a vote of the Board of 
Directors, a portion of the meeting may 
be closed to the public to hear briefings 
by management and LSC’s Inspector 
General, and to consider and act on the 
General Counsel’s report on potential 
and pending litigation involving LSC.** 

Governance and Performance Review 
Committee—Open, except that, upon a 
vote of the Board of Directors, the 
meeting may be closed to the public to 
hear a report on evaluations of LSC’s 
Officers.** 

Institutional Advancement 
Committee—Open, except that, upon a 
vote of the Board of Directors, the 

meeting may be closed to the public to 
consider and act on recommendation of 
new Leaders Council invitees and to 
receive a briefing on the Development 
activities.** 

Audit Committee—Open, except that 
the meeting may be closed to the public 
to hear a briefing on the Office of 
Compliance and Enforcement’s active 
enforcement matters.** 

Combined Audit and Finance 
Committees—Open, except that the 
meeting may be closed to hear an 
auditor briefing without presence of 
LSC management and to discuss 
augmentation of LSC’s internal audit 
resources.** 

A verbatim written transcript will be 
made of the closed session of the Board, 
Governance and Performance Review 
Committee, Institutional Advancement 
Committee, Audit Committee, and Joint 
Audit and Finance Committees 
meetings. The transcript of any portions 
of the closed sessions falling within the 
relevant provisions of the Government 
in the Sunshine Act, 5 U.S.C. 552b(c)(6) 
and (10), will not be available for public 
inspection. A copy of the General 
Counsel’s Certification that, in his 
opinion, the closing is authorized by 
law will be available upon request. 
MATTERS TO BE CONSIDERED:  

April 19, 2021 

Governance and Performance Review 
Committee 

Open Session 
1. Approval of agenda 
2. Approval of minutes of the 

Committee’s Open Session meeting 
of January 28, 2021 

3. Discuss Compensation for Officers 
• Ron Flagg, President 

4. Consider and act on Resolution 2021– 
XXX to appoint Vice President for 
Legal Affairs and General Counsel 

5. Consider and act on other business 
6. Public comment 
7. Consider and act on motion to 

adjourn the open meeting and 
proceed to a closed session 

Closed Session 
1. Report on evaluations of Vice 

President for Grants Management, 
Vice President for Government 
Relations & Public Affairs, Chief 
Financial Officer, and Chief of Staff 
& Corporate Secretary 

• Ron Flagg, President 
2. Consider and act on adjournment of 

meeting 

April 19, 2021 

Institutional Advancement Committee 

Open Session 
1. Approval of agenda 

2. Approval of minutes of the 
Institutional Advancement 
Committee’s Open Session meeting 
of January 28, 2021 

3. Update on Leaders Council and 
Emerging Leaders Council 

• John G. Levi, Chairman of the Board 
4. Development report 

• Nadia Elguindy, Director of 
Institutional Advancement 

5. Update on LSC’s 50th Anniversary 
• Leo Latz, Latz & Company 
• Nadia Elguindy, Director of 

Institutional Advancement 
6. Presentation on Legal Navigator 

• Jada Breegle, Chief Information 
Officer 

7. Public comment 
8. Consider and act on other business 
9. Consider and act on motion to 

adjourn the open session meeting 
and proceed to a closed session 

Closed Session 
1. Approval of minutes of the 

Institutional Advancement 
Committee’s Closed Session 
meeting of January 28, 2021 

2. Development activities report 
• Nadia Elguindy, Director of 

Institutional Advancement 
3. Consider and act on motion to 

approve Leaders Council and 
Emerging Leaders Council invitees 

4. Consider and act on other business 
5. Consider and act on motion to 

adjourn the meeting 

April 19, 2021 

Communications Subcommittee of the 
Institutional Advancement Committee 

Open Session 
1. Approval of agenda 
2. Approval of minutes of the 

Subcommittee’s Open Session 
meeting of January 28, 2021 

3. Communications and social media 
update 

• Carl Rauscher, Director of 
Communications and Media 
Relations 

• Carol Bergman, VP for Government 
Relations & Public Affairs 

• Jada Breegle, Chief Information 
Officer 

• Shanikka Richardson, Web Content 
Manager 

4. Public comment 
5. Consider and act on other business 
6. Consider and act on motion to 

adjourn the meeting 

April 19, 2021 

Delivery of Legal Services Committee 

Open Session 
1. Approval of agenda 
2. Approval of Minutes of the 

Committee’s Open Session meeting 
of January 28, 2021 
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3. Review of Delivery of Legal Services 
Committee Charter 

4. Update on LSC Performance Criteria 
Revisions 

• Lynn Jennings, Vice President for 
Grants Management 

5. Presentation on grantee oversight 
during the pandemic 

• Joyce McGee, Director, Office of 
Program Performance 

• Lora Rath, Director, Office of 
Compliance and Enforcement 

6. Public comment 
7. Consider and act on other business 
8. Consider and act on a motion to 

adjourn the meeting 

April 19, 2021 

Operations & Regulations Committee 

Open Session 

1. Approval of agenda 
2. Approval of minutes of the 

Committee’s Open Session meeting 
on January 28, 2021 

3. Consider and act on Final Rule for 
Part 1635—Timekeeping 
Requirement 

• Stefanie Davis, Senior Assistant 
General Counsel, Office of Legal 
Affairs 

• Marissa Jeffery, Graduate Law 
Fellow, Office of Legal Affairs 

4. Consider and act on the 2021–2022 
Rulemaking Agenda 

• Ron Flagg, President 
• Stefanie Davis, Senior Assistant 

General Counsel, Office of Legal 
Affairs 

5. Briefing on Performance Management 
and Talent Management 

• Traci Higgins, Director of Human 
Resources 

6. Public comment 
7. Consider and act on other business 
8. Consider and act on adjournment of 

meeting 

April 19, 2021 

Finance Committee 

Open Session 

1. Approval of agenda 
2. Approval of the minutes of the 

Committee’s Open Session meeting 
of January 29, 2021 

3. Presentation of LSC’s Financial 
Report for the first five months of 
FY 2021 & Budget Revisions 

• Debbie Moore, Chief Financial 
Officer & Treasurer 

4. Consider and act on Resolution 2021– 
XXXX, amending LSC’s 
Consolidated Operating Budget for 
FY 2021 

5. Discussion of LSC’s FY 2022 
appropriations request 

• Carol Bergman, Vice President for 
Government Relations & Public 

Affairs 
6. Discussion regarding process, 

timetable, and methodology for FY 
2023 budget request 

• Carol Bergman, Vice President for 
Government Relations & Public 
Affairs 

• Ron Flagg, President 
7. Public comment 
8. Consider and act on other business 
9. Consider and act on motion to 

adjourn the meeting 

April 20, 2021 

Combined Audit & Finance Commitee 

Open Session 

1. Approval of agenda 
2. Approval of minutes of the Combined 

Audit & Finance Committee’s Open 
Session meeting of January 29, 2021 

3. Presentation of the Fiscal Year (FY) 
2020 Annual Financial Audit 

• Roxanne Caruso, Assistant 
Inspector General for Audits 

• Marie Caputo, Principal, 
CliftonLarsonAllen 

4. Consider and act on motion to 
suspend the Open Session Meeting 
and proceed to a Closed Session 

Closed Session 

5. Approval of minutes of the Combined 
Audit & Finance Committee’s 
Closed Session meeting of January 
29, 2021 

6. Discussion on the Augmentation of 
LSC’s Internal Control Resources 

• Ron Flagg, President 
• Debbie Moore, Chief Financial 

Officer and Treasurer 
7. Opportunity to ask auditors questions 

without management present 
• Roxanne Caruso, Assistant 

Inspector General for Audits 
• Marie Caputo, Principal, 

CliftonLarsonAllen 
8. Communication by Corporate Auditor 

with those charged with governance 
under Statement on Auditing 
Standard 114 

• Roxanne Caruso, Assistant 
Inspector General for Audits 

• Marie Caputo, Principal, 
CliftonLarsonAllen 

9. Consider and act on motion to 
adjourn the Closed Session Meeting 
and resume the Open Session 
Meeting 

Open Session 

10. Consider and act on Resolution 
2021–XXX, Acceptance of the Draft 
Financial Statements for Fiscal Year 
2020 

11. Public comment 
12. Consider and act on other business 
13. Consider and act on motion to 

adjourn the meeting 

April 20, 2021 

Audit Committee 

Open Session 

1. Approval of agenda 
2. Approval of minutes of the 

Committee’s Open Session meeting 
of January 29, 2021 

3. Briefing by the Office of Inspector 
General 

• Jeffrey Schanz, Inspector General 
• Roxanne Caruso, Assistant 

Inspector General for Audit 
4. Management update regarding risk 

management 
• Ron Flagg, President 

5. Briefing about follow-up by the Office 
of Compliance and Enforcement on 
referrals by the Office of Inspector 
General regarding audit reports and 
annual financial statement audits of 
grantees 

• Lora Rath, Director, Office of 
Compliance and Enforcement 

• Roxanne Caruso, Assistant 
Inspector General for Audit 

6. Public comment 
7. Consider and act on other business 
8. Consider and act on motion to 

adjourn the open session meeting 
and proceed to a closed session 

Closed Session 

1. Approval of minutes of the 
Committee’s Closed Session 
meeting of January 29, 2021 

2. Briefing by Office Compliance and 
Enforcement on active enforcement 
matter(s) and follow-up on open 
investigation referrals from the 
Office of Inspector General 

• Lora Rath, Director, Office of 
Compliance and Enforcement 

3. Consider and act on motion to 
adjourn the meeting 

April 20, 2021 

Board of Directors 

Open Session—April 20, 2021 

1. Pledge of Allegiance 
2. Approval of agenda 
3. Approval of minutes of the Board’s 

Open Session telephonic meeting of 
January 29, 2021 

4. Chairman’s Report 
5. Members’ Reports 
6. President’s Report 
7. Inspector General’s Report 
8. Consider and act on the report of the 

Operations and Regulations 
Committee 

9. Consider and act on the report of the 
Governance and Performance 
Review Committee 

10. Consider and act on the report of the 
Combined Audit and Finance 
Committees 
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11. Consider and act on the report of the 
Audit Committee 

12. Consider and act on the report of the 
Finance Committee 

13. Consider and act on the report of the 
Institutional Advancement 
Committee 

14. Consider and act on the report of the 
Delivery of Legal Services 
Committee 

15. Update on Veterans Task Force and 
Opioid Task Force Implementation 

• Stefanie Davis, Senior Assistant 
General Counsel 

16. Update on Eviction Study and 
Housing Task Force 

• Lynn Jennings, Vice President of 
Grants Management 

• Helen Guyton, Senior Assistant 
General Counsel 

17. Consider and act on Resolution 
2021–XXX establishing a Rural 
Justice Task Force 

• Ron Flagg, President 
18. Consider and act on the LSC 

Strategic Plan 2021–2024 
19. Management briefing on Diversity, 

Equity, and Inclusion Plan 
20. Public comment 
21. Consider and act on other business 
22. Consider and act on whether to 

authorize a closed session of the 
Board to address items listed below 

Closed Session 

1. Approval of minutes of the Board’s 
Closed Session meeting of January 
29, 2021 

2. Management briefing 
3. Inspector General briefing 
4. Consider and act on General 

Counsel’s report on potential and 
pending litigation involving LSC 

5. Consider and act on General 
Counsel’s report on potential and 
pending litigation involving LSC 

6. Consider and act on list of 
prospective Leaders Council and 
Emerging Council invitees 

7. Consider and act on motion to 
adjourn the meeting 

CONTACT PERSON FOR INFORMATION:  
Rebecca Fertig Cohen, Chief of Staff & 
Corporate Secretary, at (202) 205–1576 
and Yladrea Drummond, Special 
Assistant to the President, at (202) 295– 
1633. Questions may be sent by 
electronic mail to FR_NOTICE_
QUESTIONS@lsc.gov. 
NON-CONFIDENTIAL MEETING MATERIALS: 
Non-confidential meeting materials will 
be made available in electronic format at 
least 24 hours in advance of the meeting 
on the LSC website, at http://
www.lsc.gov/board-directors/meetings/ 
board-meeting-notices/non-confidential- 
materials-be-considered-open-session. 

Dated: April 7, 2021. 
Stefanie Davis, 
Senior Assistant General Counsel. 
[FR Doc. 2021–07466 Filed 4–7–21; 4:15 pm] 

BILLING CODE 7050–01–P 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice (21–021)] 

Notice of Intent To Grant an Exclusive 
License 

AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice of intent to grant 
partially exclusive patent license. 

SUMMARY: NASA hereby gives notice of 
its intent to grant a partially exclusive 
patent license in the United States to 
practice the inventions described and 
claimed in the U.S. Patents and U.S. 
Patent Applications listed in 
SUPPLEMENTARY INFORMATION below. 
DATES: The prospective partially 
exclusive license may be granted unless 
NASA receives written objections 
including evidence and argument, no 
later than April 26, 2021 that establish 
that the grant of the license would not 
be consistent with the requirements 
regarding the licensing of federally 
owned inventions as set forth in the 
Bayh-Dole Act and implementing 
regulations. Competing applications 
completed and received by NASA no 
later than April 26, 2021 will also be 
treated as objections to the grant of the 
contemplated partially exclusive 
license. Objections submitted in 
response to this notice will not be made 
available to the public for inspection 
and, to the extent permitted by law, will 
not be released under the Freedom of 
Information Act. 
ADDRESSES: Objections relating to the 
prospective license may be submitted to 
Patent Counsel, Office of the General 
Counsel, NASA Langley Research 
Center. Phone (757) 864–3221. Email: 
robin.w.edwards@nasa.gov. 
SUPPLEMENTARY INFORMATION: NASA 
intends to grant a partially exclusive 
patent license in the United States to 
practice the inventions described and 
claimed in the following U.S. Patents 
and U.S. Patent Applications: 

• U.S. Patent No. 10,269,463 B2 for 
an invention titled ‘‘Nuclear Thermionic 
Avalanche Cells with Thermoelectric 
(NTAC–TE) Generator in Tandem 
Mode,’’ NASA Case Number LAR– 
17981–1; 

• U.S. Patent No. 10,886,452 B2 for 
an invention titled ‘‘Selective and Direct 
Deposition Technique for Streamlined 

CMOS Processing,’’ NASA Case Number 
LAR–18925–1; 

• U.S. Patent Application No. 15/ 
995,467 for an invention titled 
‘‘Thermionic Power Cell,’’ NASA Case 
Number LAR–18860–1; 

• U.S. Patent Application No. 15/ 
479,679 for an invention titled ‘‘Metallic 
Junction Thermoelectric Generator,’’ 
NASA Case Number LAR–18866–1; 

• U.S. Patent Application No. 17/ 
140,548 for an invention titled 
‘‘Selective and Direct Deposition 
Technique for Streamlined CMOS 
Processing,’’ NASA Case Number LAR– 
18925–2; 

• U.S. Patent Application No. 16/ 
354,606 for an invention titled ‘‘Portable 
Miniaturized Thermionic Power Cell 
with Multiple Regenerative Layers,’’ 
NASA Case Number LAR–18926–1; 

• U.S. Patent Application No. 16/ 
354,701 for an invention titled ‘‘High 
Performance Electric Generators 
Boosted by Nuclear Electron Avalanche 
(NEA),’’ NASA Case Number LAR– 
19112–1; 

• U.S. Patent Application No. 16/ 
352,409 for an invention titled ‘‘Co-60 
Breeding Reactor Tandem with 
Thermionic Avalanche Cell,’’ NASA 
Case Number LAR–18762–1; 

• U.S. Patent Application No. 16/ 
426,345 for an invention titled ‘‘Multi- 
Layered Radio-Isotope for Enhanced 
Photoelectron Avalanche Process,’’ 
NASA Case Number LAR–19420–1; and 

• U.S. Provisional Patent Application 
No. 63/153,632 for an invention titled 
‘‘NTAC Augmented Nuclear Electric 
Propulsion and/or Nuclear Thermal 
Propulsion,’’ NASA Case Number LAR– 
19976–1 to Tamer Space, LLC, having 
its principal place of business in 
Poquoson, VA. The fields of use may be 
limited to civilian use power generating 
applications below 400,000 feet above 
Earth’s mean sea level, and the field of 
stationary (where stationary means 
permanently fixed and not capable of 
being moved) power/energy sources for 
the United States Department of Defense 
(specifically the Army, Navy, Air Force, 
Marine Corps, and Coast Guard, as well 
as any Space Corps) applications below 
400,000 feet above Earth’s mean sea 
level. NASA has not yet made a final 
determination to grant the requested 
license and may deny the requested 
license even if no objections are 
submitted within the comment period. 

This notice of intent to grant a 
partially exclusive patent license is 
issued in accordance with 35 U.S.C. 
209(e) and 37 CFR 404.7(a)(1)(i). The 
patent rights in these inventions have 
been assigned to the United States of 
America as represented by the 
Administrator of the National 
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1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 See note 1 within Options 7, Section 2. 
4 See note 2 within Options 7, Section 2. 

5 See note 3 within Options 7, Section 2. 
6 See note 4 within Options 7, Section 2. 

Aeronautics and Space Administration. 
The prospective partially exclusive 
license will comply with the 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7. 

Information about other NASA 
inventions available for licensing can be 
found online at http://
technology.nasa.gov. 

Helen M. Galus, 
Agency Counsel for Intellectual Property. 
[FR Doc. 2021–07026 Filed 4–8–21; 8:45 am] 

BILLING CODE 7510–13–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–91473; File No. SR–BX– 
2021–009] 

Self-Regulatory Organizations; Nasdaq 
BX, Inc.; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change To Amend BX Options 7, 
Section 1, ‘‘General Provisions,’’ and 
Options 7, Section 2, ‘‘BX Options 
Market-Fees and Rebates’’ 

April 5, 2021. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 22, 
2021, Nasdaq BX, Inc. (‘‘BX’’ or 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission (‘‘SEC’’ or 
‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the Exchange. The Commission is 

publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to amend BX 
Options 7, Section 1, ‘‘General 
Provisions,’’ and Options 7, Section 2, 
‘‘BX Options Market-Fees and Rebates.’’ 

The text of the proposed rule change 
is available on the Exchange’s website at 
https://listingcenter.nasdaq.com/ 
rulebook/bx/rules, at the principal office 
of the Exchange, and at the 
Commission’s Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to amend 

BX’s Pricing Schedule at Options 7, 

Section 1, ‘‘General Provisions,’’ and 
Options 7, Section 2, ‘‘BX Options 
Market-Fees and Rebates.’’ The 
Exchange proposes to remove the 
current fees, rebates and tier schedules 
applicable to Penny Symbols and Non- 
Penny Symbols. Today, the Penny and 
Non-Penny fees and rebates are based 
on volume tiers and consider contra- 
parties to a transaction. With this 
proposal, BX’s pricing will no longer be 
tiered and will not consider the contra- 
party, unless otherwise specified. 
Further, the proposed changes will 
replace the existing pricing schedule 
with a new maker/taker fee structure 
where market participants are assessed 
a rebate or lower fee for adding liquidity 
to the market, or charged a higher fee for 
removing liquidity from the market. 
This new pricing model is intended to 
reward Participants that bring order 
flow to the Exchange and thereby 
increase liquidity and trading 
opportunities for all market 
participants. BX believes that the 
proposed pricing model will encourage 
additional order flow to be sent to the 
Exchange, and contribute to a more 
active and quality market in BX-listed 
options to the benefit of all market 
participants that trade on the Exchange. 

The current pricing schedule for 
Penny and Non-Penny Symbols is as 
follows: 

FEES AND REBATES 
[per executed contract] 

Customer Lead market 
maker 

BX options 
market maker Non-customer 1 Firm 

Penny Symbols: 
Rebate to Add Liquidity ............................................................................... (#) 2 $0.11 2 $0.10 N/A N/A 
Fee to Add Liquidity ..................................................................................... (#) 3 0.38 3 0.39 $0.45 $0.45 
Rebate to Remove Liquidity ........................................................................ (#) N/A N/A N/A N/A 
Fee to Remove Liquidity .............................................................................. N/A (#) (#) 0.46 0.46 

Non-Penny Symbols: 
Rebate to Add Liquidity ............................................................................... (*) N/A N/A N/A N/A 
Fee to Add Liquidity ..................................................................................... (*) 4 0.50/0.95 4 0.50/0.95 0.98 0.98 
Rebate to Remove Liquidity ........................................................................ (*) N/A N/A N/A N/A 
Fee to Remove Liquidity .............................................................................. N/A (*) (*) 0.89 0.89 

For purposes of the above fees and 
rebates, a Non-Customer includes a 
Professional, Broker-Dealer and Non-BX 
Options Market Maker.3 The Rebate to 
Add Liquidity is paid to a BX Options 
Market Maker or a Lead Market Maker 
only when the BX Options Market 

Maker or Lead Market Maker is contra 
to a Non-Customer, Firm, BX Options 
Market Maker, or Lead Market Maker.4 
The Fee to Add Liquidity is assessed to 
a BX Options Market Maker or a Lead 
Market Maker only when the BX 
Options Market Maker or Lead Market 

Maker is contra to a Customer.5 Finally, 
the higher Fee to Add Liquidity is 
assessed to a BX Options Market Maker 
or a Lead Market Maker only when the 
BX Options Market Maker or Lead 
Market Maker is contra to a Customer.6 
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The current Penny Symbol tier 
schedule is as follows: 

# PENNY SYMBOLS TIER SCHEDULE 

Rebate to add 
liquidity 

Fee to add 
liquidity 

Rebate to remove 
liquidity 

Fee to remove 
liquidity 

Fee to remove 
liquidity 

When: Customer Customer Customer Lead Market 
Maker or BX 

Options Market 
Maker 

Lead Market 
Maker or BX 

Options Market 
Maker 

Trading with: Non-Customer, 
Lead Market 
Maker, BX 

Options Market 
Maker, or firm 

Customer Non-Customer, 
Lead Market 
Maker, BX 

Options Market 
Maker, or firm 

Customer Non-Customer, 
Lead Market 
Maker, BX 

Options Market 
Maker, or firm 

Tier 1: Participant executes less than 0.05% of total industry 
customer equity and ETF option ADV contracts per month $0.00 $0.39 $0.00 $0.39 $0.46 

Tier 2: Participant executes 0.05% to less than 0.15% of 
total industry customer equity and ETF option ADV con-
tracts per month .................................................................. 0.10 0.39 0.25 0.39 0.46 

Tier 3: Participant executes 0.15% or more of total industry 
customer equity and ETF option ADV contracts per month 0.20 0.39 0.35 0.30 0.46 

The current Non-Penny Symbol tier 
schedule is as follows: 

* NON-PENNY SYMBOLS TIER SCHEDULE 

Rebate to add 
liquidity 

Fee to add 
liquidity 

Rebate to remove 
liquidity 

Fee to remove 
liquidity 

Fee to remove 
liquidity 

When: Customer Customer Customer Lead Market 
Maker or BX 

Options Market 
Maker 

Lead Market 
Maker or BX 

Options Market 
Maker 

Trading with: Non-Customer, 
Lead Market 
Maker, BX 

Options Market 
Maker, or firm 

Customer Non-Customer, 
Lead Market 
Maker, BX 

Options Market 
Maker, or firm 

Customer Non-Customer, 
Lead Market 
Maker, BX 

Options Market 
Maker, or firm 

Tier 1: Participant executes less than 0.05% of total industry 
customer equity and ETF option ADV contracts per month $0.00 $0.85 $0.80 $0.89 $0.89 

Tier 2: Participant executes 0.05% to less than 0.15% of 
total industry customer equity and ETF option ADV con-
tracts per month .................................................................. 0.10 0.85 0.80 0.89 0.89 

Tier 3: Participant executes 0.15% or more of total industry 
customer equity and ETF option ADV contracts per month 0.20 0.85 0.80 0.60 0.89 

The Exchange now proposes to 
remove the above-referenced current 
fees, rebates and tier schedules. The 
Exchange proposes to amend the 
introductory paragraph which states, 
‘‘The following charges shall apply to 
the use of the order execution and 
routing services of the BX Options 
market for all securities’’ by replacing 

the term ‘‘charges’’ with the term 
‘‘pricing.’’ The Exchange also proposes 
to amend Options 7, Section 2(1) which 
states, ‘‘Fees for Execution of Contracts 
on the BX Options Market.’’ The 
Exchange proposes to instead provide, 
‘‘Fees and Rebates for Execution of 
Contracts on the BX Options Market.’’ 
Both of these changes are to account for 

rebates that are also offered to BX 
Participants. 

The Exchange proposes to adopt the 
following Penny and Non-Penny 
Symbol fees and rebates in Options 7, 
Section 2(1): 

(1) Fees and Rebates for Execution of 
Contracts on the BX Options Market 

Market participant Maker Rebate Taker Fee 

Penny Symbols: 
Lead Market Maker .......................................................................................................................................... $(0.29) $0.46 
Market Maker .................................................................................................................................................... (0.25) 0.46 
Non-Customer .................................................................................................................................................. (0.12) 0.46 
Firm ................................................................................................................................................................... (0.12) 0.46 
Customer .......................................................................................................................................................... (0.30) 0.46 

Non-Penny Symbols: 
Lead Market Maker .......................................................................................................................................... (0.45) 1.10 
Market Maker .................................................................................................................................................... (0.40) 1.10 
Non-Customer .................................................................................................................................................. 0.45 1.10 
Firm ................................................................................................................................................................... 0.45 1.10 
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6 See note 4 within Options 7, Section 2. 
7 See proposed note 1 to Options 7, Section 2. 
8 See proposed note 2 within Options 7, Section 

2. 
9 Participants that executes less than 0.05% of 

total industry customer equity and ETF option ADV 
contracts per month pay a Penny Symbol Fee to 
Remove Liquidity of $0.39 per contract in Tier 1. 
Participants that execute 0.05% to less than 0.15% 
of total industry customer equity and ETF option 
ADV contracts per month pay a Penny Symbol Fee 
to Remove Liquidity of $0.39 per contract in Tier 
2. Participants that execute 0.15% or more of total 
industry customer equity and ETF option ADV 
contracts per month pay a Penny Symbol Fee to 
Remove Liquidity of $0.30 per contract in Tier 3. 

10 Participants that executes less than 0.05% of 
total industry customer equity and ETF option ADV 
contracts per month pay a Penny Symbol Fee to 
Remove Liquidity of $0.46 per contract in Tier 1. 
Participants that execute 0.05% to less than 0.15% 
of total industry customer equity and ETF option 
ADV contracts per month pay a Penny Symbol Fee 
to Remove Liquidity of $0.46 per contract in Tier 
2. Participants that execute 0.15% or more of total 
industry customer equity and ETF option ADV 
contracts per month pay a Penny Symbol Fee to 
Remove Liquidity of $0.46 per contract in Tier 3. 

11 See note 9 above. 
12 See note 10 above. 

13 Participants that executes less than 0.05% of 
total industry customer equity and ETF option ADV 
contracts per month would pay a Penny Symbol Fee 
to Remove Liquidity of $0.39 per contract in Tier 
1. Participants that execute 0.05% to less than 
0.15% of total industry customer equity and ETF 
option ADV contracts per month would pay a 
Penny Symbol Fee to Remove Liquidity of $0.39 per 
contract in Tier 2. Participants that execute 0.15% 
or more of total industry customer equity and ETF 
option ADV contracts per month would pay a 
Penny Symbol Fee to Remove Liquidity of $0.30 per 
contract in Tier 3. 

14 Participants that executes less than 0.05% of 
total industry customer equity and ETF option ADV 
contracts per month would pay a Penny Symbol Fee 
to Remove Liquidity of $0.46 per contract in Tier 
1. Participants that execute 0.05% to less than 
0.15% of total industry customer equity and ETF 
option ADV contracts per month would pay a 
Penny Symbol Fee to Remove Liquidity of $0.46 per 
contract in Tier 2. Participants that execute 0.15% 
or more of total industry customer equity and ETF 
option ADV contracts per month would pay a 
Penny Symbol Fee to Remove Liquidity of $0.46 per 
contract in Tier 3. 

15 See note 13 above. 

Market participant Maker Rebate Taker Fee 

Customer .......................................................................................................................................................... (0.90) 0.65 

The Exchange proposes to reduce the 
Customer Taker Fee to $0.26 per 
contract for trades which remove 
liquidity in SPY.7 Also, the Exchange 
proposes to offer a Maker Rebate for 
Lead Market Makers and Market Makers 
in SPY of $0.22 per contract. Finally, 
the Exchange proposes to offer a Maker 
Rebate for Lead Market Makers and 
Market Makers in AAPL, IWM, GLD, 
QQQ, SLV, and TSLA of $0.42 per 
contract.8 The proposed fees and rebates 
are described in greater detail below. 

Penny Symbols 

With respect to the impact on pricing 
for Penny Symbols, the Exchange notes 
the below changes in pricing. 

Lead Market Makers 

Today, Lead Market Makers receive a 
Penny Symbol Rebate to Add Liquidity 
of $0.11 per contract only when the 
Lead Market Maker is contra to a Non- 
Customer, Firm, BX Options Market 
Maker, or Lead Market Maker. Today, 
Lead Market Makers receive no Penny 
Symbol Rebates to Remove Liquidity. 
Today, Lead Market Makers pay a $0.38 
per contract Penny Symbol Fee to Add 
Liquidity only when the Lead Market 
Maker is contra to a Customer. Today, 
Lead Market Makers pay a Penny 
Symbol Fee to Remove Liquidity when 
trading against a Customer which ranges 
from $0.39 to $0.30 per contract.9 
Today, Lead Market Makers pay a Penny 
Symbol Fee to Remove Liquidity when 
trading against a Non-Customer, Lead 
Market Maker, BX Options Market 
Maker or Firm of $0.46 per contract, 
regardless of tier.10 

With this proposal, Lead Market 
Maker orders would receive a Maker 
Rebate of $0.29 per contract in all Penny 
Symbols, except SPY which would pay 
a Maker Rebate of $0.22 per contract, 
and except AAPL, IWM, GLD, QQQ, 
SLV, and TSLA which would pay a 

Maker Rebate of $0.42 per contract. 
With this proposal, Lead Market Maker 
orders would pay a Penny Symbol Taker 
Fee of $0.46 per contract. 

The proposed Penny Symbol Maker 
Rebates for Lead Market Maker orders, 
for all Penny Symbols, are higher than 
the current Lead Market Maker Penny 
Symbol Rebate to Add Liquidity of 
$0.11 per contract when trading against 
Non-Customer, Firm, BX Options 
Market Maker or Lead Market Maker. 
Also, the proposed Penny Symbol 
Maker Rebates for Lead Market Maker 
orders do not consider the contra-party. 
The proposed Penny Symbol Taker Fee 
for Lead Market Maker orders of $0.46 
per contract is higher than the current 
Lead Market Maker tiered Penny 
Symbol Fees to Remove Liquidity when 
trading against a Customer which range 
from $0.39 to $0.30 per contract 11 and 
is the same as the current Lead Market 
Maker tiered Penny Symbol Fee to 
Remove Liquidity when trading against 
a Non-Customer, Lead Market Maker, 
BX Options Market Maker or Firm of 
$0.46 per contract regardless of tier.12 
BX would no longer assess a fee to add 
liquidity for Lead Market Maker orders, 
rather Participants would obtain the 
Maker Rebate regardless of contra-party. 

Market Maker 
Today, BX Options Market Makers 

receive a Penny Symbol Rebate to Add 
Liquidity of $0.10 per contract only 
when the BX Options Market Maker is 
contra to a Non-Customer, Firm, or BX 
Options Market Maker. Today, BX 
Options Market Makers receive no 
Penny Symbol Rebate to Remove 
Liquidity. Today, BX Options Market 
Makers pay a $0.39 per contract Penny 
Symbol Fee to Add Liquidity only when 
the BX Options Market Maker is contra 
to a Customer. Today, BX Options 
Market Makers pay a Penny Symbol Fee 
to Remove Liquidity when trading 
against a Customer which ranges from 
$0.39 to $0.30 per contract.13 Today, BX 

Options Market Makers pay a Penny 
Symbol Fee to Remove Liquidity when 
trading against a Non-Customer, BX 
Options Market Maker or Firm of $0.46 
per contract, regardless of tier.14 

With this proposal, the Exchange 
would rename ‘‘BX Options Market 
Maker’’ as ‘‘Market Maker.’’ With this 
proposal, Market Maker orders would 
receive a Maker Rebate of $0.25 per 
contract in all Penny Symbols, except 
SPY which would pay a Maker Rebate 
of $0.22 per contract, and except AAPL, 
IWM, GLD, QQQ, SLV, and TSLA which 
would pay a Maker Rebate of $0.42 per 
contract. With this proposal, Market 
Maker orders would pay a Penny 
Symbol Taker Fee of $0.46 per contract. 

The proposed Maker Rebates for 
Penny Symbol Market Maker orders, for 
all Penny Symbols, are higher than the 
current Market Maker Penny Symbol 
Rebate to Add Liquidity of $0.10 per 
contract when trading against Non- 
Customer, Firm, BX Options Market 
Maker, or Lead Market Maker and the 
proposed rebate does not consider the 
contra-party. The proposed Penny 
Symbol Taker Fee for Market Maker 
orders is higher than the current Market 
Maker tiered Penny Symbol Fee to 
Remove Liquidity when trading against 
a Customer which ranges from $0.39 to 
$0.30 per contract 15 and is the same as 
the current Market Maker tiered Penny 
Symbol Fees to Remove Liquidity when 
trading against a Non-Customer, Lead 
Market Maker, BX Options Market 
Maker or Firm of $0.46 per contract 
regardless of tier.16 BX would no longer 
assess a fee to add liquidity for Market 
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16 See note 14 above. 

17 Participants that executes less than 0.05% of 
total industry customer equity and ETF option ADV 
contracts per month receive no Penny Symbol 
Rebate to Add Liquidity in Tier 1. Participants that 
execute 0.05% to less than 0.15% of total industry 
customer equity and ETF option ADV contracts per 
month receive a $0.10 per contract Penny Symbol 
Rebate to Add Liquidity in Tier 2. Participants that 
execute 0.15% or more of total industry customer 
equity and ETF option ADV contracts per month 
receive a $0.20 per contract Penny Symbol Rebate 
to Add Liquidity in Tier 3. 

18 Participants that executes less than 0.05% of 
total industry customer equity and ETF option ADV 
contracts per month would receive no Penny 
Symbol Rebate to Remove Liquidity in Tier 1. 
Participants that execute 0.05% to less than 0.15% 
of total industry customer equity and ETF option 
ADV contracts per month would receive a $0.25 per 
contract Penny Symbol Rebate to Remove Liquidity 
in Tier 2. Participants that execute 0.15% or more 
of total industry customer equity and ETF option 
ADV contracts per month will receive a $0.35 per 
contract Penny Symbol Rebate to Remove Liquidity 
in Tier 3. 

19 Participants that executes less than 0.05% of 
total industry customer equity and ETF option ADV 
contracts per month would pay a $0.39 per contract 
Penny Symbol Fee to Add Liquidity in Tier 1. 
Participants that execute 0.05% to less than 0.15% 
of total industry customer equity and ETF option 
ADV contracts per month would pay a $0.39 per 
contract Penny Symbol Fee to Add Liquidity in Tier 
2. Participants that execute 0.15% or more of total 
industry customer equity and ETF option ADV 
contracts per month would pay a $0.39 per contract 
Penny Symbol Fee to Add Liquidity in Tier 3. 20 See note 17 above. 

Maker orders, rather Participants would 
obtain the Maker Rebate regardless of 
contra-party. 

Non-Customers 

Today, Non-Customers receive neither 
a Penny Symbol Rebate to Add 
Liquidity nor a Penny Symbol Rebate to 
Remove Liquidity. Today, Non- 
Customers pay a Penny Symbol Fee to 
Add Liquidity of $0.45 per contract. 
Today, Non-Customers pay a Penny 
Symbol Fee to Remove Liquidity of 
$0.46 per contract. 

With this proposal, Non-Customer 
orders would receive a Maker Rebate of 
$0.12 per contract in all Penny Symbols. 
With this proposal, Non-Customer 
orders would pay a Penny Symbol Taker 
Fee of $0.46 per contract. 

The Exchange would begin to pay a 
Penny Symbol Maker Rebate for Non- 
Customer orders. Today, Non-Customer 
Orders receive no rebates for adding 
liquidity in Penny Symbols. The 
proposed Non-Customer Penny Symbol 
Taker Fee of $0.46 per contract is higher 
than the Non-Customer Penny Symbol 
Fee to Add Liquidity of $0.45 per 
contract and is the same as the Non- 
Customer Penny Symbol Fee to Remove 
Liquidity of $0.46 per contract. 

Firms 

Today, Firms receive neither a Penny 
Symbol Rebate to Add Liquidity nor a 
Penny Symbol Rebate to Remove 
Liquidity. Today, Firms pay a Penny 
Symbol Fee to Add Liquidity of $0.45 
per contract. Today, Firms pay a Penny 
Symbol Fee to Remove Liquidity of 
$0.46 per contract. 

With this proposal, Firm orders 
would receive a Maker Rebate of $0.12 
per contract in all Penny Symbols. With 
this proposal, Firm orders would pay a 
Penny Symbol Taker Fee of $0.46 per 
contract. 

The Exchange would begin to pay a 
Penny Symbol Maker Rebate for Firm 
orders. Today, Firm Orders receive no 
rebates for adding liquidity in Penny 
Symbols. The proposed Firm Penny 
Symbol Taker Fee of $0.46 per contract 
is higher than the Firm Penny Symbol 
Fee to Add Liquidity of $0.45 per 
contract and is the same as the Firm 
Penny Symbol Fee to Remove Liquidity 
of $0.46 per contract. 

Customers 

Today, Customers receive a Penny 
Symbol Rebate to Add Liquidity when 
trading against a Non-Customer, Lead 
Market Maker, BX Options Market 
Maker or Firm which ranges from $0.00 
to $0.20 per contract.17 Today, 

Customers receive a Penny Symbol 
Rebate to Remove Liquidity when 
trading against a Non-Customer, Lead 
Market Maker, BX Options Market 
Maker, Customer or Firm which ranges 
from $0.00 to $0.35 per contract.18 
Today, Customers pay a Penny Symbol 
Fee to Add Liquidity when trading 
against a Customer of $0.39 per contract, 
regardless of tier.19 Today, Customers 
do not pay a Penny Symbol Fee to 
Remove Liquidity. 

With this proposal, Customer orders 
would receive a $0.30 per contract 
Penny Symbol Maker Rebate. With this 
proposal, Customer orders would pay a 
$0.46 per contract Penny Symbol Taker 
Fee, unless the Customer order removes 
liquidity in SPY, in which case the 
Taker Fee would be $0.26 per contract. 

The proposed new Penny Symbol 
Customer Maker Rebate of $0.30 per 
contract is higher than the current 
Customer Rebates to Add Liquidity 20 
and does not consider the contra-party. 
This proposal would no longer pay a 
Penny Symbol Customer rebate to 
remove liquidity with this pricing 
model. With this proposal, Customer 
orders would be assessed a Customer 
Taker Fee of $0.46 per contract, except 
for SPY where a Customer order would 
pay a Taker Fee of $0.26 per contract to 
remove liquidity. Today, Customer 
orders are not assessed a Penny Symbol 
Fee to Remove Liquidity. With this 
proposal, Customers would not pay to 
add liquidity, a Customer order would 

instead receive a rebate. Today, 
Customer orders are subject to the tiered 
Penny Symbol Fee to Add Liquidity 
when trading against a Customer of 
$0.39 per contract, regardless of tier.21 

Non-Penny Symbols 
With respect to the impact on pricing 

for Non-Penny Symbols, the Exchange 
notes the below changes in pricing. 

Lead Market Makers 
Today, Lead Market Makers are 

charged a $0.50 per contract Non-Penny 
Fee to Add Liquidity when the Lead 
Market Maker is trading with any 
market participant other than a 
Customer. If the contra-party is a 
Customer, the Lead Market Maker is 
charged a higher Fee to Add Liquidity 
of $0.95 per contract instead. Lead 
Market Makers are also currently 
charged a $0.89 per contract Non-Penny 
Fee to Remove Liquidity when the Lead 
Market Maker is trading with any 
market participant other than a 
Customer. If the contra-party is a 
Customer, the Lead Market Maker is 
charged a Fee to Remove Liquidity 
ranging from $0.89 to $0.60 per contract 
depending on the volume tier achieved, 
as described in the Non-Penny Symbols 
Tier Schedule above. Lead Market 
Makers are currently not offered any 
rebates for adding or removing liquidity. 

With this proposal, the Exchange will 
eliminate the contra-party qualifications 
and volume tiers for Lead Market Maker 
pricing in Non-Penny Symbols. Lead 
Market Makers would instead receive a 
flat Maker Rebate of $0.45 per contract 
for adding liquidity in Non-Penny 
Symbols, regardless of contra-party. 
They would receive the proposed Maker 
Rebate for adding liquidity whereas 
today, they would be charged a fee for 
adding liquidity in Non-Penny Symbols. 
As proposed, Lead Market Makers 
would also be charged a flat Taker Fee 
of $1.10 per contract for removing 
liquidity in Non-Penny Symbols, 
regardless of contra-party. The proposed 
fee would be higher than the current fee 
assessed to Lead Market Makers for 
removing liquidity in Non-Penny 
Symbols. 

Market Makers 
Today, Market Makers are charged a 

$0.50 per contract Non-Penny Fee to 
Add Liquidity when the Market Maker 
is trading with any market participant 
other than a Customer. If the contra- 
party is a Customer, the Market Maker 
is charged a higher Fee to Add Liquidity 
of $0.95 per contract instead. Market 
Makers are also currently charged a 
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21 See note 19 above. 

22 15 U.S.C. 78 f(b). 
23 15 U.S.C. 78f(b)(4) and (5). 
24 NetCoalition v. SEC, 615 F.3d 525, 539 (D.C. 

Cir. 2010) (quoting Securities Exchange Act Release 
No. 59039 (December 2, 2008), 73 FR 74770, 74782– 

$0.89 per contract Non-Penny Fee to 
Remove Liquidity when the Market 
Maker is trading with any market 
participant other than a Customer. If the 
contra-party is a Customer, the Market 
Maker is charged a Fee to Remove 
Liquidity ranging from $0.89 to $0.60 
per contract depending on the volume 
tier achieved, as described in the Non- 
Penny Symbols Tier Schedule above. 
Market Makers are currently not offered 
any rebates for adding or removing 
liquidity. 

With this proposal, the Exchange will 
eliminate the contra-party qualifications 
and volume tiers for Market Maker 
pricing in Non-Penny Symbols. Market 
Makers would instead receive a flat 
Maker Rebate of $0.40 per contract for 
adding liquidity in Non-Penny Symbols, 
regardless of contra-party. They would 
receive this Maker Rebate for adding 
liquidity whereas today, they would be 
charged a fee for adding liquidity in 
Non-Penny Symbols. As proposed, 
Market Makers would also be charged a 
flat Taker Fee of $1.10 per contract for 
removing liquidity in Non-Penny 
Symbols, regardless of contra-party. The 
proposed fee would be higher than the 
current fee assessed to Market Makers 
for removing liquidity in Non-Penny 
Symbols. 

Non-Customers 
Today, Non-Customers are charged a 

$0.98 per contract Non-Penny Fee to 
Add Liquidity. Non-Customers are also 
currently charged a $0.89 per contract 
Non-Penny Fee to Remove Liquidity. 
Non-Customers are currently not offered 
any rebates for adding or removing 
liquidity. 

With this proposal, Non-Customers 
would be charged a Maker Fee of $0.45 
per contract for adding liquidity in Non- 
Penny Symbols, which is lower than the 
current Fee to Add Liquidity. Non- 
Customers would also be charged a 
Taker Fee of $1.10 per contract for 
removing liquidity in Non-Penny 
Symbols, which is higher than the 
current Fee to Remove Liquidity. 

Firms 
Today, Firms are charged a $0.98 per 

contract Non-Penny Fee to Add 
Liquidity. Firms are also currently 
charged a $0.89 per contract Non-Penny 
Fee to Remove Liquidity. Firms are 
currently not offered any rebates for 
adding or removing liquidity. 

With this proposal, Firms would be 
charged a Maker Fee of $0.45 per 
contract for adding liquidity in Non- 
Penny Symbols, which is lower than the 
current Fee to Add Liquidity. Firms 
would also be charged a Taker Fee of 
$1.10 per contract for removing 

liquidity in Non-Penny Symbols, which 
is higher than the current Fee to Remove 
Liquidity. 

Customers 
Today, Customers trading with any 

market participant other than another 
Customer receive Non-Penny Rebates to 
Add Liquidity ranging from $0.00 to 
$0.20 per contract depending on the 
volume tier achieved, as described in 
the Non-Penny Symbols Tier Schedule 
above. If the contra-party is another 
Customer, the Customer is charged a 
Non-Penny Fee to Add Liquidity of 
$0.85 per contract instead, regardless of 
tier. As described in the Non-Penny 
Symbols Tier Schedule above, 
Customers also currently receive a Non- 
Penny Rebates to Remove Liquidity of 
$0.80 per contract, regardless of tier. 
This rebate is provided to Customers 
regardless of contra-party. 

With this proposal, the Exchange will 
eliminate the contra-party qualifications 
and volume tiers for Customer pricing 
in Non-Penny Symbols. Customers 
would instead receive a flat Maker 
Rebate of $0.90 per contract for adding 
liquidity in Non-Penny Symbols, 
regardless of contra-party. Customers 
would receive the proposed Maker 
Rebate for adding liquidity whereas 
today, they would either receive a lower 
rebate or be charged a fee for adding 
liquidity in Non-Penny Symbols, 
depending on the contra-party. As 
proposed, Customers would also be 
charged a flat Taker Fee of $0.65 per 
contract for removing liquidity in Non- 
Penny Symbols, regardless of 
counterparty. Customers would pay the 
proposed Taker Fee for removing 
liquidity whereas today, they would 
receive a rebate for removing liquidity 
in Non-Penny Symbols. 

Non-Customer 
The Exchange proposes to relocate 

current note 1 of Options 7, Section 2, 
which describes a Non-Customer, to 
Options 7, Section 1 and provide, ‘‘The 
term ‘Non-Customer’ shall include a 
Professional, Broker-Dealer and Non-BX 
Options Market Maker.’’ The defined 
term as proposed within Options 7, 
Section 1 is applicable to Options 7 
pricing. Further, the Exchange proposes 
to remove references to note 1 within 
Options 7, Section 2(1), as described 
above, as well as within Options 7, 
Section 2(4). 

2. Statutory Basis 
The Exchange believes that its 

proposal is consistent with Section 6(b) 
of the Act,22 in general, and furthers the 

objectives of Sections 6(b)(4) and 6(b)(5) 
of the Act,23 in particular, in that it 
provides for the equitable allocation of 
reasonable dues, fees, and other charges 
among members and issuers and other 
persons using any facility, and is not 
designed to permit unfair 
discrimination between customers, 
issuers, brokers, or dealers. 

The Exchange’s proposed changes to 
its Pricing Schedule are reasonable in 
several respects. As a threshold matter, 
the Exchange is subject to significant 
competitive forces in the market for 
options securities transaction services 
that constrain its pricing determinations 
in that market. The fact that this market 
is competitive has long been recognized 
by the courts. In NetCoalition v. 
Securities and Exchange Commission, 
the D.C. Circuit stated as follows: ‘‘[n]o 
one disputes that competition for order 
flow is ‘fierce.’ . . . As the SEC 
explained, ‘[i]n the U.S. national market 
system, buyers and sellers of securities, 
and the broker-dealers that act as their 
order-routing agents, have a wide range 
of choices of where to route orders for 
execution’; [and] ‘no exchange can 
afford to take its market share 
percentages for granted’ because ‘no 
exchange possesses a monopoly, 
regulatory or otherwise, in the execution 
of order flow from broker 
dealers’. . . .’’ 24 

The Commission and the courts have 
repeatedly expressed their preference 
for competition over regulatory 
intervention in determining prices, 
products, and services in the securities 
markets. In Regulation NMS, while 
adopting a series of steps to improve the 
current market model, the Commission 
highlighted the importance of market 
forces in determining prices and SRO 
revenues and, also, recognized that 
current regulation of the market system 
‘‘has been remarkably successful in 
promoting market competition in its 
broader forms that are most important to 
investors and listed companies.’’ 25 

Numerous indicia demonstrate the 
competitive nature of this market. For 
example, clear substitutes to the 
Exchange exist in the market for options 
security transaction services. The 
Exchange is only one of sixteen options 
exchanges to which market participants 
may direct their order flow. Within this 
environment, market participants can 
freely and often do shift their order flow 
among the Exchange and competing 
venues in response to changes in their 
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26 See note 9 above. 
27 See note 10 above. 
28 See Options 2, Section 4. 
29 See Options 2, Section 4(j) (setting forth the 

90% or higher quoting requirements for LMMs) and 
Section 5(d) (setting forth the 60% or higher 
quoting obligations for Market Makers). 

respective pricing schedules. As such, 
the proposal represents a reasonable 
attempt by the Exchange to increase its 
liquidity and market share relative to its 
competitors. 

Generally, the Exchange’s proposal 
will replace the existing fees and rebates 
in Options 7, Section 2(1) applicable to 
transactions in Penny and Non-Penny 
Symbols with a new maker/taker fee 
structure where market participants are 
assessed a rebate or lower fee for adding 
liquidity to the market, or charged a 
higher fee for removing liquidity from 
the market. As described above, the 
proposed pricing will no longer be 
tiered and will not consider the contra- 
party, unless otherwise specified, 
thereby reducing complexity in the 
Exchange’s Pricing Schedule. For the 
reasons discussed in the following 
paragraphs, the Exchange believes that 
the proposed fee structure will be 
beneficial to market participants and 
will encourage an active and liquid 
market in both Penny and Non-Penny 
Symbols on BX. 

Penny Symbols 

Lead Market Makers 

The proposal to amend Lead Market 
Maker Penny Symbol pricing is 
reasonable. The proposed Penny 
Symbol Maker Rebates for Lead Market 
Maker orders, for all Penny Symbols, are 
higher than the current Lead Market 
Maker Penny Symbol Rebate to Add 
Liquidity of $0.11 per contract. Also, the 
proposed Penny Symbol Maker Rebates 
for Lead Market Maker orders do not 
consider the contra-party. The Exchange 
believes that these higher rebates will 
attract a greater amount of liquidity in 
all Penny Symbols to BX, which will 
benefit all market participants in the 
quality of order interaction. In addition, 
the Exchange’s proposal to offer the 
Maker Rebate for Lead Market Makers of 
$0.22 per contract in SPY and offer the 
Maker Rebate for Lead Market Makers of 
$0.42 per contract in AAPL, IWM, GLD, 
QQQ, SLV, and TSLA, is reasonable for 
the reasons that follow. Today, BX 
segments its pricing as between Penny 
and Non-Penny Symbols. While the 
Exchange would pay a lower Maker 
Rebate of $0.22 per contract in SPY as 
compared to the proposed Penny 
Symbol Maker Rebate for Lead Market 
Makers of $0.29 per contract, the 
Exchange believes that the proposed 
SPY rebate is reasonable because Lead 
Market Makers would still be eligible to 
receive rebates for such orders, albeit at 
a lower amount than for other Penny 
Symbols under this proposal. 
Furthermore, the Exchange notes that 
the proposed SPY rebate of $0.22 per 

contract will be significantly higher 
than the current rebate of $0.11 per 
contract. As such, the Exchange believes 
that the proposed SPY rebate is set at an 
appropriate level that would continue to 
encourage Lead Market Makers to add 
liquidity in SPY. In addition, the 
Exchange believes that it is reasonable 
to pay a higher Maker Rebate of $0.42 
per contract in AAPL, IWM, GLD, QQQ, 
SLV, and TSLA as compared to the 
proposed Penny Symbol Maker Rebate 
for Lead Market Makers of $0.29 per 
contract as the Exchange is seeking to 
incentivize greater order flow in these 
symbols to BX. These highly liquid 
Penny Symbols are subject to greater 
competition among options exchanges 
and, therefore, a higher rebate is 
necessary to attract this order flow. The 
proposed Penny Symbol Taker Fee for 
Lead Market Maker orders of $0.46 per 
contract is higher than the current Lead 
Market Maker tiered Penny Symbol Fees 
to Remove Liquidity when trading 
against a Customer which range from 
$0.39 to $0.30 per contract 26 and is the 
same as the current Lead Market Maker 
tiered Penny Symbol Fees to Remove 
Liquidity when trading against a Non- 
Customer, Lead Market Maker, BX 
Options Market Maker or Firm of $0.46 
per contract regardless of tier.27 BX 
would no longer assess a fee to add 
liquidity for Lead Market Maker orders, 
rather Participants would obtain the 
Maker Rebate, notwithstanding the 
contra-party. The Exchange believes that 
the Taker Fee remains competitive and 
will continue to attract order flow to BX 
to the benefit of all market participants. 

The proposal is equitable and not 
unfairly discriminatory as all pricing 
would be uniformly assessed to 
similarly situated Participants for Penny 
Symbols. The Exchange believes that 
the proposed differentiation between 
Lead Market Makers and other market 
participants through the proposed 
Maker Rebate recognizes the differing 
contributions made to the liquidity and 
trading environment on the Exchange by 
Lead Market Makers through their 
quoting obligations and their 
commitment of capital, unlike other 
market participants.28 Furthermore, 
LMMs are subject to heightened quoting 
obligations compared to Market 
Makers.29 Incentivizing Lead Market 
Makers to provide greater liquidity 
benefits all market participants through 
the quality of order interaction. The 

Exchange’s proposal to offer a lower 
Maker Rebate for Lead Market Makers of 
$0.22 per contract in SPY and offer a 
higher Maker Rebate for Lead Market 
Makers of $0.42 per contract in AAPL, 
IWM, GLD, QQQ, SLV, and TSLA is 
equitable and not unfairly 
discriminatory as the Exchange’s 
proposal would be applied uniformly to 
similarly-situated Participants with 
quoting obligations. 

Market Maker 
The proposal to amend Market Maker 

Penny Symbol pricing is reasonable. 
The proposed Maker Rebates for Penny 
Symbol Market Maker orders, for all 
Penny Symbols, are higher than the 
current Market Maker Penny Symbol 
Rebate to Add Liquidity of $0.10 and 
the proposed rebate does not consider 
the contra-party. The Exchange believes 
that these higher rebates will attract a 
greater amount of liquidity in all Penny 
Symbols to BX, which will benefit all 
market participants in the quality of 
order interaction. In addition, the 
Exchange’s proposal to offer the Maker 
Rebate for Market Makers of $0.22 per 
contract in SPY and offer the Maker 
Rebate for Market Makers of $0.42 per 
contract in AAPL, IWM, GLD, QQQ, 
SLV, and TSLA, is reasonable for the 
reasons that follow. Today, BX segments 
its pricing as between Penny and Non- 
Penny Symbols. While the Exchange 
would pay a lower Maker Rebate of 
$0.22 per contract in SPY as compared 
to the proposed Penny Symbol Maker 
Rebate for Market Makers of $0.25 per 
contract, the Exchange believes that the 
proposed SPY rebate is reasonable 
because Market Makers would still be 
eligible to receive rebates for such 
orders, albeit at a lower amount than for 
other Penny Symbols under this 
proposal. Furthermore, the Exchange 
notes that the proposed SPY rebate of 
$0.22 per contract will be significantly 
higher than the current rebate of $0.10 
per contract. As such, the Exchange 
believes that the proposed SPY rebate is 
set at an appropriate level that would 
continue to encourage Market Makers to 
add liquidity in SPY. In addition, the 
Exchange believes that it is reasonable 
to pay a higher rebate of $0.42 per 
contract in AAPL, IWM, GLD, QQQ, 
SLV, and TSLA as compared to the 
proposed Maker Rebate for Market 
Makers of $0.25 per contract as the 
Exchange is seeking to incentivize 
greater order flow in these symbols to 
BX. These highly liquid Penny Symbols 
are subject to greater competition among 
options exchanges and, therefore, a 
higher rebate is necessary to attract this 
order flow. The proposed Penny Symbol 
Taker Fee for Market Maker orders is 
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30 See note 13 above. 
31 See note 14 above. 
32 See Options 2, Sections 4 and 5. 

33 See note 17 above. 
34 See note 19 above. 

35 NYSE Arca Options (‘‘Arca’’) currently assesses 
Customers a Take Liquidity fee of $0.49 per contract 
in Penny Issues. See Arca Fees and Charges, 
Transaction Fee for Electronic Executions—Per 
Contract. 

36 The Exchange notes that the proposed Taker 
Fee is within the range of similar fees charged by 
other options exchanges. See, e.g., Arca Fees and 
Charges, Transaction Fee for Electronic 
Executions—Per Contract (assessing all market 
participants except Customers a Take Liquidity fee 
of $1.10 per contract in Non-Penny Issues); and 
Nasdaq MRX (‘‘MRX’’) Pricing Schedule at Options 
7, Section 3 (assessing all market participants 
except Priority Customers a $1.10 per contract 
Taker Fee in Non-Penny Symbols. 

higher than the current Market Maker 
tiered Penny Symbol Fee to Remove 
Liquidity when trading against a 
Customer which ranges from $0.39 to 
$0.30 per contract 30 and is the same as 
the current Market Maker tiered Penny 
Symbol Fee to Remove Liquidity when 
trading against a Non-Customer, Lead 
Market Maker, BX Options Market 
Maker or Firm of $0.46 per contract 
regardless of tier.31 BX would no longer 
assess a fee to add liquidity for Market 
Maker orders, rather Participants would 
obtain the Maker Rebate, 
notwithstanding the contra-party. The 
Exchange believes that the Taker Fee 
remains competitive and will continue 
to attract order flow to BX to the benefit 
of all market participants. 

The proposal is equitable and not 
unfairly discriminatory as all pricing 
would be uniformly assessed to 
similarly situated Participants for Penny 
Symbols. Market Makers add value 
through continuous quoting and are 
subject to additional requirements and 
obligations unlike other market 
participants.32 Incentivizing Market 
Makers to provide greater liquidity 
benefits all market participants through 
the quality of order interaction. The 
Exchange’s proposal to offer a lower 
Maker Rebate for Market Makers of 
$0.22 per contract in SPY and offer a 
higher Maker Rebate for Market Makers 
of $0.42 per contract in AAPL, IWM, 
GLD, QQQ, SLV, and TSLA is equitable 
and not unfairly discriminatory as the 
Exchange’s proposal would be applied 
uniformly to similarly-situated 
Participants with quoting obligations. 

Non-Customers 
The proposal to amend Non-Customer 

Penny Symbol pricing is reasonable. 
The proposal would begin to pay a 
Penny Symbol Maker Rebate for Non- 
Customer orders. Today, Non-Customer 
Orders receive no rebates for adding 
liquidity in Penny Symbols. The 
Exchange believes that paying a rebate 
will attract a greater amount of liquidity 
to BX. The Non-Customer Penny 
Symbol Taker Fee of $0.46 per contract 
is higher than the Non-Customer Penny 
Symbol Fee to Add Liquidity of $0.45 
per contract and is the same as the Non- 
Customer Penny Symbol Fee to Remove 
Liquidity of $0.46 per contract. The 
Exchange believes that the Taker Fee 
remains competitive and will continue 
to attract order flow to BX to the benefit 
of all market participants. 

The proposal is equitable and not 
unfairly discriminatory as all pricing 

would be uniformly assessed to 
similarly situated Participants for Penny 
Symbols. 

Firms 

The proposal to amend Firm Penny 
Symbol pricing is reasonable. The 
proposal would begin to pay a Penny 
Symbol Maker Rebate for Firm orders. 
Today, Firm Orders receive no rebates 
for adding liquidity in Penny Symbols. 
The Exchange believes that paying a 
rebate will attract a greater amount of 
liquidity to BX. The Firm Penny Symbol 
Taker Fee of $0.46 per contract is higher 
than the Firm Penny Symbol Fee to Add 
Liquidity of $0.45 per contract and is 
the same as the Firm Penny Symbol Fee 
to Remove Liquidity of $0.46 per 
contract. The Exchange believes that the 
Taker Fee remains competitive and will 
continue to attract order flow to BX to 
the benefit of all market participants. 

The proposal is equitable and not 
unfairly discriminatory as all pricing 
would be uniformly assessed to 
similarly situated Participants for Penny 
Symbols. 

Customers 

The proposal to amend Customer 
Penny Symbol pricing is reasonable. 
The proposed new Penny Symbol 
Customer Maker Rebate of $0.30 per 
contract is higher than the current 
Customer Rebates to Add Liquidity 33 
and does not consider the contra-party. 
The Exchange believes that these higher 
rebates will attract a greater amount of 
liquidity to BX. This proposal would no 
longer pay a Penny Symbol Customer 
rebate to remove liquidity with this 
pricing model. With this proposal, 
Customer orders would be assessed a 
Customer Taker Fee of $0.46 per 
contract, except for SPY where a 
Customer order would pay a Taker Fee 
of $0.26 per contract to remove 
liquidity. Today, Customer orders are 
not assessed a Penny Symbol Fee to 
Remove Liquidity. With this proposal, 
Customers would not pay to add 
liquidity, a Customer order would 
instead receive a rebate. Today, 
Customer orders are subject to the tiered 
Penny Symbol Fee to Add Liquidity 
when trading against a Customer of 
$0.39 per contract, regardless of tier.34 
The Exchange believes that the 
Customer Taker Fee remains 
competitive and will continue to attract 
order flow to BX to the benefit of all 
market participants. The Exchange notes 
that the proposed Taker Fee for 

Customers remains below similar fees 
assessed by another options exchange.35 

The proposal is equitable and not 
unfairly discriminatory as all pricing 
would be uniformly assessed to 
similarly situated Participants for Penny 
Symbols. Customers would continue to 
receive favorable pricing as compared to 
other market participants because 
Customer liquidity enhances liquidity 
on the Exchange for the benefit of all 
market participants. Specifically, 
Customer liquidity benefits all market 
participants by providing more trading 
opportunities which attracts market 
makers. An increase in the activity of 
these market participants (particularly 
in response to pricing) in turn facilitates 
tighter spreads which may cause an 
additional corresponding increase in 
order flow from other market 
participants. 

Non-Penny Symbols 

Lead Market Makers 

The Exchange believes that the 
proposed Lead Market Maker Non- 
Penny Symbol pricing is reasonable. As 
discussed above, Lead Market Makers 
would receive the proposed flat Maker 
Rebate of $0.45 per contract for adding 
liquidity in Non-Penny Symbols 
whereas today, they would be charged 
a fee. The Exchange believes that the 
proposed Maker Rebate will attract a 
greater amount of liquidity to BX to the 
benefit of all market participants. As 
proposed, Lead Market Makers would 
also be charged a flat Taker Fee of $1.10 
per contract for removing liquidity in 
Non-Penny Symbols. While the 
proposed Taker Fee would be higher 
than the current fees assessed to Lead 
Market Makers for removing liquidity in 
Non-Penny Symbols described above, 
the Exchange believes that the proposed 
fee remains competitive and will 
continue to attract order flow to BX to 
the benefit of all market participants.36 

The Exchange believes that its 
proposal is equitable and not unfairly 
discriminatory because the proposed 
pricing will apply uniformly to all 
similarly situated Participants for Non- 
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37 See Options 2, Section 4. 
38 See Options 2, Section 4. 
39 See note 36 above. 
40 See Options 2, Sections 4 and 5. 

41 See note 36 above. 
42 See note 36 above. 

43 Arca currently assesses Customers a Take 
Liquidity fee of $0.85 per contract in Non-Penny 
Issues (or $0.67 per contract if the Customer is 
trading against an LMM). See Arca Fees and 
Charges, Transaction Fee for Electronic 
Executions—Per Contract. 

Penny Symbols. The Exchange believes 
that the proposed differentiation 
between Lead Market Makers and other 
market participants through the 
proposed Maker Rebate recognizes the 
differing contributions made to the 
liquidity and trading environment on 
the Exchange by Lead Market Makers 
through their quoting obligations and 
their commitment of capital, unlike 
other market participants.37 In addition, 
LMMs are subject to heightened quoting 
obligations compared to Market 
Makers.38 Incentivizing Lead Market 
Makers to provide greater liquidity 
benefits all market participants through 
the quality of order interaction. 

Market Makers 
The Exchange believes that the 

proposed Market Maker Non-Penny 
Symbol pricing is reasonable. As 
discussed above, Market Makers would 
receive the proposed flat Maker Rebate 
of $0.40 per contract for adding 
liquidity in Non-Penny Symbols 
whereas today, they would be charged 
a fee. The Exchange believes that the 
proposed Maker Rebate will attract a 
greater amount of liquidity to BX to the 
benefit of all market participants. As 
proposed, Market Makers would also be 
charged a flat Taker Fee of $1.10 per 
contract for removing liquidity in Non- 
Penny Symbols. While the proposed 
Taker Fee would be higher than the 
current fees assessed to Market Makers 
for removing liquidity in Non-Penny 
Symbols described above, the Exchange 
believes that the proposed fee remains 
competitive and will continue to attract 
order flow to BX to the benefit of all 
market participants.39 

The Exchange believes that its 
proposal is equitable and not unfairly 
discriminatory because the proposed 
pricing will apply uniformly to all 
similarly situated Participants for Non- 
Penny Symbols. Market Makers add 
value through continuous quoting and 
are subject to additional requirements 
and obligations unlike other market 
participants.40 Incentivizing Market 
Makers to provide greater liquidity 
benefits all market participants through 
the quality of order interaction. 

Non-Customers 
The Exchange believes that the 

proposed Non-Customer pricing in Non- 
Penny Symbols is reasonable. As 
discussed above, Non-Customers would 
be charged a Maker Fee of $0.45 per 
contract for adding liquidity in Non- 

Penny Symbols, which is significantly 
lower than the current Fee to Add 
Liquidity. As such, the Exchange 
believes that the proposed Maker Fee 
will continue to attract Non-Customer 
order flow to BX to the benefit of all 
market participants. As proposed, Non- 
Customers would also be charged a flat 
Taker Fee of $1.10 per contract for 
removing liquidity in Non-Penny 
Symbols. While the proposed Taker Fee 
would be higher than the current fee 
assessed to Non-Customers for removing 
liquidity in Non-Penny Symbols, the 
Exchange believes that the proposed fee 
remains competitive and will continue 
to attract order flow to BX to the benefit 
of all market participants.41 

The Exchange believes that its 
proposal is equitable and not unfairly 
discriminatory because the proposed 
pricing will apply uniformly to all 
similarly situated Participants for Non- 
Penny Symbols. 

Firms 
The Exchange believes that the 

proposed Firm pricing in Non-Penny 
Symbols is reasonable. As discussed 
above, Firms would be charged a Maker 
Fee of $0.45 per contract for adding 
liquidity in Non-Penny Symbols, which 
is significantly lower than the current 
Fee to Add Liquidity. As such, the 
Exchange believes that the proposed 
Maker Fee will continue to attract Firm 
order flow to BX to the benefit of all 
market participants. As proposed, Firms 
would also be charged a flat Taker Fee 
of $1.10 per contract for removing 
liquidity in Non-Penny Symbols. While 
the proposed Taker Fee would be higher 
than the current fee assessed to Firms 
for removing liquidity in Non-Penny 
Symbols, the Exchange believes that the 
proposed fee remains competitive and 
will continue to attract order flow to BX 
to the benefit of all market 
participants.42 

The Exchange believes that its 
proposal is equitable and not unfairly 
discriminatory because the proposed 
pricing will apply uniformly to all 
similarly situated Participants for Non- 
Penny Symbols. 

Customers 
The Exchange believes that the 

proposed Customer pricing in Non- 
Penny Symbols is reasonable. As 
discussed above, Customers would 
receive a flat Maker Rebate of $0.90 per 
contract for adding liquidity whereas 
today, they would either receive a lower 
rebate or be charged a fee for adding 
liquidity in Non-Penny Symbols, 

depending on the contra-party. The 
Exchange believes that these higher 
rebates will attract a greater amount of 
liquidity to BX. In addition, Customers 
would no longer receive a rebate for 
removing liquidity in Non-Penny 
Symbols, and would instead be charged 
a flat Taker Fee of $0.65 per contract 
under this proposal. While Customers 
would be assessed a fee, the Exchange 
notes that this fee will be lower than the 
$1.10 per contract Taker Fees assessed 
to all other market participants under 
this proposal. The Exchange further 
notes that the proposed Customer Taker 
Fee remains below similar fees assessed 
by another options exchange.43 
Accordingly, the Exchange believes that 
the proposed Taker Fee remains 
competitive and will continue to attract 
order flow to BX to the benefit of all 
market participants. 

The Exchange believes that its 
proposal is equitable and not unfairly 
discriminatory because the proposed 
pricing will apply uniformly to all 
similarly situated Participants for Non- 
Penny Symbols. Customers would 
continue to receive favorable pricing as 
compared to other market participants 
because Customer liquidity enhances 
liquidity on the Exchange for the benefit 
of all market participants. Specifically, 
Customer liquidity benefits all market 
participants by providing more trading 
opportunities which attracts market 
makers. An increase in the activity of 
these market participants (particularly 
in response to pricing) in turn facilitates 
tighter spreads which may cause an 
additional corresponding increase in 
order flow from other market 
participants. 

Non-Customer 
The Exchange’s proposal to relocate 

current note 1 of Options 7, Section 2 
to Options 7, Section 1 and remove 
references to note 1 within Options 7, 
Section 2(1), as described above, as well 
as within Options 7, Section 2(4) is 
reasonable, equitable and not unfairly 
discriminatory. The amendments will 
bring greater clarity to the term Non- 
Customer throughout Options 7 pricing. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. 
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44 See Options 2, Sections 4 and 5. 
45 See Options 2, Section 4. 

46 15 U.S.C. 78s(b)(3)(A)(ii). 
47 17 CFR 240.19b–4(f)(2). 

48 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

Inter-Market Competition 
The proposal does not impose an 

undue burden on inter-market 
competition. The Exchange believes its 
proposal remains competitive with 
other options markets and will offer 
market participants with another choice 
of where to transact options. The 
Exchange notes that it operates in a 
highly competitive market in which 
market participants can readily favor 
competing venues if they deem fee 
levels at a particular venue to be 
excessive, or rebate opportunities 
available at other venues to be more 
favorable. In such an environment, the 
Exchange must continually adjust its 
fees to remain competitive with other 
options exchanges. Because competitors 
are free to modify their own fees in 
response, and because market 
participants may readily adjust their 
order routing practices, the Exchange 
believes that the degree to which fee 
changes in this market may impose any 
burden on competition is extremely 
limited. 

Intra-Market Competition 
The proposed pricing does not impose 

an undue burden on intra-market 
competition as all pricing would be 
uniformly assessed to similarly situated 
market participants. Customers would 
continue to receive favorable pricing as 
compared to other market participants 
because Customer liquidity enhances 
liquidity on the Exchange for the benefit 
of all market participants. Specifically, 
Customer liquidity benefits all market 
participants by providing more trading 
opportunities which attracts market 
makers. An increase in the activity of 
these market participants (particularly 
in response to pricing) in turn facilitates 
tighter spreads which may cause an 
additional corresponding increase in 
order flow from other market 
participants. Lead Market Makers and 
Market Makers add value through 
continuous quoting 44 and are subject to 
additional requirements and 
obligations 45 unlike other market 
participants. Incentivizing Lead Market 
Makers and Market Makers to provide 
greater liquidity benefits all market 
participants through the quality of order 
interaction. 

Non-Customer 
The Exchange’s proposal to relocate 

current note 1 of Options 7, Section 2 
to Options 7, Section 1 and remove 
references to note 1 within Options 7, 
Section 2(1), as described above, as well 
as within Options 7, Section 2(4) does 

not impose an undue burden on 
competition. The amendments will 
bring greater clarity to the term Non- 
Customer throughout Options 7 pricing. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) of the Act 46 and 
paragraph (f) of Rule 19b–4 
thereunder.47 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is: (i) Necessary or appropriate in 
the public interest; (ii) for the protection 
of investors; or (iii) otherwise in 
furtherance of the purposes of the Act. 
If the Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
BX–2021–009 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–BX–2021–009. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549–1090, on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. 

All submissions should refer to File 
Number SR–BX–2021–009 and should 
be submitted on or before April 30, 
2021. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.48 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2021–07271 Filed 4–8–21; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–91478; File No. SR–MEMX– 
2021–04] 

Self-Regulatory Organizations; MEMX 
LLC; Notice of Filing and Order 
Granting Accelerated Approval of a 
Proposed Rule Change To Amend the 
Corporate Documents of the 
Exchange’s Parent Company 

April 5, 2021. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 (the 
‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 22, 
2021, MEMX LLC (‘‘MEMX’’ or the 
‘‘Exchange’’) filed with the Securities 
and Exchange Commission (the 
‘‘Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the Exchange. The Commission is 
publishing this notice to solicit 
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3 References herein to the ‘‘Holdco LLC 
Agreement’’ refer to the Fourth Amended LLC 
Agreement or the Fifth Amended LLC Agreement, 
as appropriate in the context. 

4 The term ‘‘Class A Member’’ refers to a Member 
of Holdco holding Class A–1 Units or Class A–2 
Units of Holdco. The term ‘‘Member’’ refers to a 

person admitted as a member of Holdco. See 
Section 1.1 of the Holdco LLC Agreement. 

5 Morgan Stanley is a Class A Member of Holdco. 
See Section 1.1 of the Holdco LLC Agreement for 
the current definition of Morgan Stanley. 

6 E*TRADE Financial Corporation was a Class A 
Member of Holdco on February 19, 2020, the 
effective date of the Fourth Amended LLC 
Agreement (the ‘‘Fourth Amended LLC Agreement 
Effective Date’’). E*TRADE Financial Holdings, LLC 
(‘‘E*Trade’’), as successor-in-interest to E*TRADE 
Financial Corporation, was subsequently admitted 
as and is currently a Class A Member of Holdco. 

7 The term ‘‘Affiliate’’ refers to, with respect to 
any person, any other person who, directly or 
indirectly (including through one or more 
intermediaries), controls, is controlled by, or is 
under common control with, such person. See 
Section 1.1 of the Holdco LLC Agreement. 

8 Schwab is a Class A Member of Holdco. See 
Section 1.1 of the Holdco LLC Agreement for the 
current definition of Schwab. 

9 TD Ameritrade is a Class A Member of Holdco. 
See Section 1.1 of the Holdco LLC Agreement for 
the current definition of TD Ameritrade. 

10 The term ‘‘Exchange Director Nominating 
Member’’ refers to a Member of Holdco that has the 
right to nominate an Exchange Director pursuant to 
the Exchange Director Nomination Rotation. The 
term ‘‘Exchange Director’’ refers to a member of the 
Exchange Board nominated by an Exchange 
Director Nominating Member. The term ‘‘Exchange 
Director Nomination Rotation’’ refers to the order in 
which Exchange Director Nominating Members may 
nominate Exchange Directors as set forth in Exhibit 
J of the Holdco LLC Agreement. See Section 1.1 and 
Exhibit J of the Holdco LLC Agreement. 

11 The term ‘‘Virtu’’ refers to Virtu Getco 
Investments, LLC, which is a Class A Member of 
Holdco. See Section 1.1. of the Holdco LLC 
Agreement for the current definition of Virtu. The 
Exchange is also proposing to amend the definition 
of Virtu to reflect a name change of that entity, as 
further described below. 

comments on the proposed rule change 
from interested persons and approving 
the proposal on an accelerated basis. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange is filing with the 
Commission a proposed rule change to 
amend and restate the Fourth Amended 
and Restated Limited Liability Company 
Agreement (the ‘‘Fourth Amended LLC 
Agreement’’) of MEMX Holdings LLC 
(‘‘Holdco’’) as the Fifth Amended and 
Restated Limited Liability Company 
Agreement of Holdco (the ‘‘Fifth 
Amended LLC Agreement’’) to reflect 
certain amendments, as further 
described below.3 Holdco is the parent 
company of the Exchange and directly 
or indirectly owns all of the limited 
liability company membership interests 
in the Exchange. The text of the 
proposed rule change is provided in 
Exhibit 5. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

The Exchange proposes to amend and 
restate the Holdco LLC Agreement to 
reflect certain amendments that were 
previously approved by the Holdco 
Board in accordance with the Holdco 
LLC Agreement, including: (i) 
Amendments to reflect governance 
changes that have already occurred with 
respect to Holdco and the Exchange, 
which resulted from or were made in 
connection with recent combination 
transactions involving certain Class A 
Members 4 and/or their affiliates, and to 

make conforming changes to defined 
terms; (ii) amendments to the provisions 
relating to a quorum of the Holdco 
Board and to make conforming changes 
to defined terms; (iii) amendments to 
provisions relating to the rights of 
certain Class A Members with respect to 
the governance of certain subsidiaries of 
Holdco (other than the Exchange); (iv) 
amendments to streamline the email 
communication procedures relating to 
actions taken by written consent of the 
Holdco Members and the Holdco Board; 
and (v) various clarifying, conforming, 
and other non-substantive amendments. 
Each of these amendments is discussed 
below. 

Amendments Resulting From or in 
Connection With Combination 
Transactions Involving Class A 
Members 

In October 2020, an affiliate of 
Strategic Investments I, Inc. (‘‘Morgan 
Stanley’’) 5 completed a combination 
transaction with E*TRADE Financial 
Corporation 6 resulting in Morgan 
Stanley and/or one of its affiliates 
directly or indirectly owning all of the 
equity interests in E*Trade and all such 
entities becoming Affiliates 7 of each 
other (the ‘‘Morgan Stanley-E*Trade 
Combination’’). In that same month, The 
Charles Schwab Corporation 
(‘‘Schwab’’) 8 completed a combination 
transaction with an affiliate of Datek 
Online Management Corp. (‘‘TD 
Ameritrade’’) 9 resulting in Schwab 
directly or indirectly owning all of the 
equity interests in TD Ameritrade and 
such entities becoming Affiliates of each 
other (the ‘‘Schwab–TD Ameritrade 
Combination’’). The Exchange proposes 
to amend certain provisions of the 
Holdco LLC Agreement to reflect 
governance changes that have already 
occurred with respect to Holdco and the 

Exchange, which resulted from or were 
made in connection with the Morgan 
Stanley-E*Trade Combination and the 
Schwab–TD Ameritrade Combination. 
Each of these changes has already 
occurred by operation of the Holdco 
LLC Agreement and/or pursuant to 
authorization by the Holdco Board or 
action by a Class A Member, as 
applicable, in accordance with the 
Holdco LLC Agreement. Accordingly, 
the purpose of these proposed 
amendments is to update the Holdco 
LLC Agreement to reflect the current 
state of affairs with respect to the 
governance of Holdco and the Exchange 
and to make conforming changes to 
defined terms. Each of these proposed 
amendments is discussed below. 

Amendment to the Definition of 
Exchange Director Nominating Member 

The Holdco LLC Agreement currently 
defines the term Exchange Director 
Nominating Member 10 to mean each of 
E*Trade, TD Ameritrade, and Virtu,11 as 
each of those entities had the right to 
nominate an Exchange Director as of the 
Fourth Amended LLC Agreement 
Effective Date. In connection with the 
Morgan Stanley-E*Trade Combination 
and the Schwab-TD Ameritrade 
Combination, (i) E*Trade transferred its 
right to nominate an Exchange Director 
to Morgan Stanley after such entities 
became Affiliates, and (ii) TD 
Ameritrade transferred its right to 
nominate an Exchange Director to 
Schwab after such entities became 
Affiliates. Accordingly, the Exchange 
proposes to amend the definition of 
Exchange Director Nominating Member 
to replace the references to E*Trade and 
TD Ameritrade with references to 
Morgan Stanley and Schwab, 
respectively, to reflect that each of 
Morgan Stanley and Schwab now has 
the right to nominate an Exchange 
Director (in addition to Virtu, which 
remains as the third Exchange Director 
Nominating Member). The purpose of 
this proposed amendment is to add 
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12 See Section 1.1 of the Holdco LLC Agreement 
for the current definition of E*Trade. The Exchange 
is also proposing to delete the definition of 
E*Trade, as further described below. 

13 See Section 1.1 of the Holdco LLC Agreement 
for the current definition of TD Ameritrade. The 
Exchange is also proposing to delete the definition 
of E*Trade, as further described below. 

14 The term ‘‘Nominating Class A Member’’ refers 
to a Class A Member of Holdco which has the right 
to nominate a Director to the Holdco Board. See 
Section 8.3(b) of the Holdco LLC Agreement. 

15 Section 8.11 of the Holdco LLC Agreement 
permits a Class A Member that is a Nominating 
Class A Member to waive (revocably or irrevocably) 
its right to nominate a Director. 

16 See Section 8.17 of the Holdco LLC Agreement, 
which provides that if a Nominating Class A 
Member merges, consolidates or otherwise 
combines with, obtains control over, or becomes 
Affiliated with, another Nominating Class A 
Member (a ‘‘Combination’’), the surviving Affiliated 
group shall (i) if both such Nominating Class A 
Members had nominated a Director that is serving 
on the Holdco Board at the time of the 
Combination, remove or cause the removal of one 
of such Directors effective upon the consummation 
of such Combination, and (ii) thereafter have the 
right to nominate only one Director and the number 

of Directors shall be reduced accordingly. In 
connection with the Morgan Stanley-E*Trade 
Combination, the surviving Affiliated group 
(consisting of Morgan Stanley and E*Trade) caused 
the removal of the Director nominated by E*Trade, 
resulting in Morgan Stanley retaining such 
Affiliated group’s right to nominate a Director. 

17 The term ‘‘Retail Broker Class A Member’’ 
currently refers to each of E*Trade, Fidelity, 
Schwab, TD Ameritrade, and any other Member 
that is specifically designated as a Retail Broker 
Class A Member and which, or an Affiliate of 
which, is a broker-dealer registered with the 
Financial Industry Regulatory Authority, Inc. which 
provides services to retail customers, in each case, 
together with each of their respective Affiliates. See 
Section 1.1 of the Holdco LLC Agreement. 

18 See Section 8.17 of the Holdco LLC Agreement. 
In connection with the Schwab-TD Ameritrade 
Combination, the surviving Affiliated group 
(consisting of Schwab and TD Ameritrade) caused 
the removal of the Director nominated by TD 

clarity to the Holdco LLC Agreement as 
it reflects governance changes with 
respect to the Exchange that have 
already occurred. 

Amendment to Exhibit J Regarding the 
Exchange Director Nomination Rotation 

Exhibit J of the Holdco LLC 
Agreement sets forth the order in which 
Exchange Director Nominating Members 
may nominate Exchange Directors (i.e., 
the Exchange Director Nomination 
Rotation). The Exchange proposes to 
amend Exhibit J to replace the 
references to E*Trade and TD 
Ameritrade with references to Morgan 
Stanley and Schwab, respectively, to 
reflect that Morgan Stanley and Schwab 
are now Exchange Director Nominating 
Members, which replaced E*Trade and 
TD Ameritrade, respectively, in the 
Exchange Director Nomination Rotation, 
as described above. The purpose of this 
proposed amendment is to add clarity to 
the Holdco LLC Agreement as it reflects 
a governance change with respect to the 
Exchange that has already occurred. 

Amendment to the Definition of Morgan 
Stanley 

The Exchange proposes to amend the 
definition of Morgan Stanley in the 
Holdco LLC Agreement to reflect that 
such entity is now an Exchange Director 
Nominating Member, as E*Trade’s right 
to nominate an Exchange Director was 
transferred to Morgan Stanley, as 
described above. The Holdco LLC 
Agreement currently defines E*Trade to 
include a reference that such entity is an 
Exchange Director Nominating Member 
(i.e., has the right to nominate an 
Exchange Director), so the purpose of 
this proposed amendment is to reflect 
that Morgan Stanley now holds this 
right instead.12 This proposed 
amendment is intended to add clarity to 
the Holdco LLC Agreement as it reflects 
a governance change with respect to the 
Exchange that has already occurred. 

Amendments to the Definition of 
Schwab 

The Exchange proposes to amend the 
definition of Schwab in the Holdco LLC 
Agreement to reflect that such entity is 
now an Exchange Director Nominating 
Member, as TD Ameritrade’s right to 
nominate an Exchange Director was 
transferred to Schwab, as described 
above. The Holdco LLC Agreement 
currently defines TD Ameritrade to 
include a reference that such entity is an 
Exchange Director Nominating Member 
(i.e., has the right to nominate a 

Director), so the purpose of this 
proposed amendment is to reflect that 
Schwab now holds this right instead.13 
This proposed amendment is intended 
to add clarity to the Holdco LLC 
Agreement as it reflects a governance 
change with respect to the Exchange 
that has already occurred. 

The Exchange also proposes to further 
amend the definition of Schwab to 
reflect that it is no longer a Nominating 
Class A Member.14 In connection with 
the Schwab-TD Ameritrade 
Combination, Schwab irrevocably 
waived its right to nominate a director 
of Holdco (‘‘Director’’).15 Accordingly, 
the purpose of this proposed 
amendment is to reflect that Schwab is 
no longer a Nominating Class A Member 
as a result of Schwab’s waiver of its 
right to nominate a Director. This 
proposed amendment is intended to add 
clarity to the Holdco LLC Agreement as 
it reflects a governance change with 
respect to Holdco that has already 
occurred pursuant to action taken by 
Schwab. 

Deletion of the Definition of E*Trade 

The Holdco LLC Agreement currently 
defines E*Trade to include references 
that such entity is a Nominating Class 
A Member and an Exchange Director 
Nominating Member. As described 
above, E*Trade’s right to nominate an 
Exchange Director was transferred to 
Morgan Stanley in connection with the 
Morgan Stanley-E*Trade Combination, 
resulting in E*Trade no longer being an 
Exchange Director Nominating Member. 
Additionally, E*Trade’s right to 
nominate a Director was eliminated by 
operation of Section 8.17 of the Holdco 
LLC Agreement in connection with the 
Morgan Stanley-E*Trade Combination, 
resulting in E*Trade no longer being a 
Nominating Class A Member.16 Further, 

the Exchange is also proposing herein to 
delete all references to the term 
‘‘E*Trade’’ contained in the definition 
of Exchange Director Nominating 
Member (as described above), in Exhibit 
J (as described above), and in the 
definition of Retail Broker Class A 
Member 17 (as described below), and 
there are no other references to the term 
‘‘E*Trade’’ in the Holdco LLC 
Agreement. Accordingly, the Exchange 
proposes to delete the definition of the 
term ‘‘E*Trade’’ in its entirety. This 
proposed amendment is intended to add 
clarity to the Holdco LLC Agreement as 
it deletes a defined term that would 
otherwise not be used in the Holdco 
LLC Agreement, and would thus be 
obsolete, after giving effect to the 
proposed amendments described herein. 
The Exchange notes that the absence of 
a definition for a Class A Member that 
is neither a Nominating Class A Member 
nor an Exchange Director Nominating 
Member is consistent with the current 
Holdco LLC Agreement, which omits 
definitions for certain of such Class A 
Members. 

Deletion of the Definition of TD 
Ameritrade 

The Holdco LLC Agreement currently 
defines TD Ameritrade to include 
references that such entity is a 
Nominating Class A Member and an 
Exchange Director Nominating Member. 
As described above, TD Ameritrade’s 
right to nominate an Exchange Director 
was transferred to Schwab in 
connection with the Schwab-TD 
Ameritrade Combination, resulting in 
TD Ameritrade no longer being an 
Exchange Director Nominating Member. 
Additionally, TD Ameritrade’s right to 
nominate a Director was eliminated by 
operation of Section 8.17 of the Holdco 
LLC Agreement in connection with the 
Schwab- TD Ameritrade Combination, 
resulting in TD Ameritrade no longer 
being a Nominating Class A Member.18 
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Ameritrade, resulting in Schwab retaining such 
Affiliated group’s right to nominate a Director. 

19 The other categories of Class A Members 
include Bank Class A Member, Market Maker Class 
A Member and Retail Broker Class A Member. See 
Section 1.1 of the Holdco LLC Agreement for the 
definitions of these terms. 

20 The term ‘‘BlackRock’’ refers to BLK SMI, LLC, 
which is a Class A Member of Holdco. See Section 
1.1 of the Holdco LLC Agreement. 

21 See Section 1.1 of the Holdco LLC Agreement 
for the current definitions of these terms. 

22 Id. 

23 The term ‘‘Fidelity’’ currently refers to 
Devonshire Investors (Delaware) LLC, which is a 
Class A Member of Holdco. See Section 1.1 of the 
Holdco LLC Agreement. The Exchange is also 
proposing to amend this definition to reference an 
updated entity name, as further described below. 

Further, the Exchange is also proposing 
herein to delete all references to the 
term ‘‘TD Ameritrade’’ contained in the 
definition of Exchange Director 
Nominating Member (as described 
above), in Exhibit J (as described above), 
and in the definition of Retail Broker 
Class A Member (as described below), 
and there are no other references to the 
term ‘‘TD Ameritrade’’ in the Holdco 
LLC Agreement. Accordingly, the 
Exchange proposes to delete the 
definition of the term ‘‘TD Ameritrade’’ 
in its entirety. This proposed 
amendment is intended to add clarity to 
the Holdco LLC Agreement as it deletes 
a defined term that would otherwise not 
be used in the Holdco LLC Agreement, 
and would thus be obsolete, after giving 
effect to the proposed amendments 
described herein. As noted above, the 
absence of a definition for a Class A 
Member that is neither a Nominating 
Class A Member nor an Exchange 
Director Nominating Member is 
consistent with the current Holdco LLC 
Agreement, which omits definitions for 
certain of such Class A Members. 

Amendment to the Definition of Retail 
Broker Class A Member 

The Holdco LLC Agreement currently 
defines Retail Broker Class A Member to 
include references to E*Trade and TD 
Ameritrade. As the Exchange is 
proposing to delete ‘‘E*Trade’’ and ‘‘TD 
Ameritrade’’ as defined terms in the 
Holdco LLC Agreement, as described 
above, the Exchange proposes to amend 
the definition of Retail Broker Class A 
Member to delete the references to 
E*Trade and TD Ameritrade. This 
proposed amendment is intended to add 
clarity to the Holdco LLC Agreement as 
it deletes references to terms that would 
be obsolete after giving effect to the 
proposed amendments described herein. 
The Exchange notes that there is no 
other consequence of deleting references 
to E*Trade and TD Ameritrade in the 
definition of Retail Broker Class A 
Member because, after giving effect to 
the proposed amendments described 
herein, the only references to Retail 
Broker Class A Member are in reference 
to a Retail Broker Class A Member’s 
Director or right to nominate a Director, 
neither of which E*Trade and TD 
Ameritrade currently have. 

Amendments to Provisions Relating to a 
Quorum of the Holdco Board 

The Exchange proposes to amend the 
Holdco LLC Agreement’s provisions 
relating to a quorum of the Holdco 
Board and make conforming 

amendments to defined terms in 
connection therewith. Specifically, the 
Exchange proposes to group a new ‘‘Buy 
Side Class A Member’’ category 19 
together with the Retail Broker Class A 
Member category for purposes of the 
provisions relating to establishing a 
quorum at a meeting of the Holdco 
Board and to add and amend certain 
defined terms in connection with this 
proposed amendment. Each of these 
proposed amendments is discussed 
below. 

Add ‘‘Buy Side Class A Member’’ as a 
New Defined Term 

The Exchange proposes to add ‘‘Buy 
Side Class A Member’’ as a defined term 
in the Holdco LLC Agreement that 
includes BlackRock 20 and is otherwise 
consistent with the definitions of the 
other categories of Class A Members 
(i.e., Bank Class A Member, Market 
Maker Class A Member, and Retail 
Broker Class A Member).21 The purpose 
of this proposed amendment is to add 
a defined term that will be referenced in 
the proposed amendments to the Holdco 
LLC Agreement’s provisions relating to 
a quorum of the Holdco Board, as 
further described below. 

Add ‘‘Buy Side Director’’ as a New 
Defined Term 

The Exchange proposes to add ‘‘Buy 
Side Director’’ as a defined term in the 
Holdco LLC Agreement that means a 
Director nominated by a Buy Side Class 
A Member. This definition is consistent 
with the definitions of the other 
categories of Directors (i.e., Bank 
Director, Market Maker Director, and 
Retail Broker Director).22 The purpose 
of this proposed change is to add a 
defined term that will be referenced in 
the proposed amendments to the Holdco 
LLC Agreement’s provisions relating to 
a quorum of the Holdco Board, as 
further described below. 

Amendments to the Provisions Relating 
to a Quorum of the Holdco Board 

Section 8.6(a)(i) of the Holdco LLC 
Agreement currently provides that a 
quorum for the transaction of business 
of the Holdco Board at a meeting of the 
Holdco Board shall constitute a number 
of Directors which both (A) represents 
the majority of the votes of the Directors 

serving on the Holdco Board, and (B) 
includes (x) at least one (1) Market 
Maker Director (or his or her Alternate 
Director), (y) at least one (1) Retail 
Broker Director (or his or her Alternate 
Director), and (z) at least one (1) Bank 
Director (or his or her Alternate 
Director). As a result of the governance 
changes that resulted from the Morgan 
Stanley-E*Trade Combination and the 
Schwab-TD Ameritrade Combination 
(specifically, each of E*Trade’s and TD 
Ameritrade’s right to nominate a 
Director being eliminated by operation 
of Section 8.17 of the Holdco LLC 
Agreement, and Schwab’s waiver of its 
right to nominate a Director, each as 
described above), Fidelity 23 remains as 
the sole Retail Broker Class A Member 
with the right to nominate a Retail 
Broker Director. Accordingly, under the 
Holdco LLC Agreement’s existing 
provision relating to a quorum of the 
Holdco Board, the Director nominated 
by Fidelity, as the sole remaining Retail 
Broker Director, is required to be 
present to establish a quorum of the 
Holdco Board. To avoid the result of 
requiring the Director nominated by a 
single Class A Member (i.e., Fidelity) to 
be present to establish a quorum of the 
Holdco Board, which the Exchange and 
the Holdco Board believe may be 
impractical for logistical reasons, the 
Exchange proposes to amend Section 
8.6(a)(i) to provide that a quorum for the 
transaction of business of the Holdco 
Board at a meeting of the Holdco Board 
shall constitute a number of Directors 
which both (A) represents the majority 
of the votes of the Directors serving on 
the Holdco Board, and (B) includes (x) 
at least one (1) Market Maker Director 
(or his or her Alternate Director), (y) at 
least one (1) Retail Broker Director (or 
his or her Alternate Director) or at least 
one (1) Buy Side Director (or his or her 
Alternate Director), and (z) at least one 
(1) Bank Director (or his or her Alternate 
Director). The effect of this proposed 
amendment is to group Buy Side 
Directors (which would currently 
include only the Director nominated by 
BlackRock) together with Retail Broker 
Directors (which currently includes 
only the Director nominated by Fidelity) 
for purposes of establishing a quorum of 
the Holdco Board such that a Director of 
either of those categories would be 
required to be present to establish a 
quorum of the Holdco Board. The 
Exchange and the Holdco Board believe 
this proposed amendment would 
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24 Section 8.18(i) contains an exception to this 
general requirement for the governance of the 
Exchange, which provides that the Exchange shall 
be governed by the Exchange Board (which shall be 
constituted as set forth in the limited liability 
company agreement of the Exchange). Accordingly, 
the proposed amendment to Section 8.18(i) does not 
in any way affect the governance of the Exchange. 

improve the governance of Holdco by no 
longer requiring the Director nominated 
by a single Class A Member to be 
present to establish a quorum of the 
Holdco Board at a meeting of the Holdco 
Board. 

The Exchange also proposes to amend 
Section 8.6(a)(ii)(A) of the Holdco LLC 
Agreement, which provides alternative 
quorum requirements if a Director and 
his or her Alternate Director (where 
applicable) fail to attend two 
consecutively scheduled meetings of the 
Holdco Board, to include references to 
Buy Side Director and Buy Side Class A 
Member (grouped together with Retail 
Broker Director and Retail Broker Class 
A Member) to conform this provision to 
the proposed amended quorum 
requirements in Section 8.6(a)(i) 
described above. 

Amendments to the Definition of Bank 
Class A Member 

The definition of Bank Class A 
Member currently provides that no Bank 
Class A Member shall be deemed a 
Market Maker Class A Member or a 
Retail Broker Class A Member, and no 
Market Maker Class A Member and no 
Retail Broker Class A Member shall be 
deemed a Bank Class A Member for the 
purposes of the Holdco LLC Agreement. 
The Exchange proposes to amend this 
part of the definition of Bank Class A 
Member to also reflect that no Bank 
Class A Member shall be deemed a Buy 
Side Class A Member, and no Buy Side 
Class A Member shall be deemed a Bank 
Class A Member, for the purposes of the 
Holdco LLC Agreement. The purpose of 
this proposed amendment is to reflect 
the proposed addition of ‘‘Buy Side 
Class A Member’’ as a defined term and 
category of Class A Member, as 
described above. 

The Exchange also proposes to further 
amend the definition of Bank Class A 
Member to delete an inadvertent 
duplicative reference to Class A 
Member. The purpose of this proposed 
amendment is to add clarity to the 
Holdco LLC Agreement by correcting an 
inadvertent drafting error. 

Amendment to the Definition of Market 
Maker Class A Member 

The definition of Market Maker Class 
A Member currently provides that no 
Market Maker Class A Member shall be 
deemed a Bank Class A Member or a 
Retail Broker Class A Member, and no 
Bank Class A Member and no Retail 
Broker Class A Member shall be deemed 
a Market Maker Class A Member for the 
purposes of the Holdco LLC Agreement. 
The Exchange proposes to amend this 
part of the definition of Market Maker 
Class A Member to also reflect that no 

Market Maker Class A Member shall be 
deemed a Buy Side Class A Member, 
and no Buy Side Class A Member shall 
be deemed a Market Maker Class A 
Member, for the purposes of the Holdco 
LLC Agreement. The purpose of this 
proposed amendment is to reflect the 
proposed addition of ‘‘Buy Side Class A 
Member’’ as a defined term and category 
of Class A Member, as described above. 

Amendment to the Definition of Retail 
Broker Class A Member 

The definition of Retail Broker Class 
A Member currently provides that no 
Retail Broker Class A Member shall be 
deemed a Bank Class A Member or a 
Market Maker Class A Member, and no 
Bank Class A Member and no Market 
Maker Class A Member shall be deemed 
a Retail Broker Class A Member for the 
purposes of the Holdco LLC Agreement. 
The Exchange proposes to amend this 
part of the definition of Retail Broker 
Class A Member to also reflect that no 
Retail Broker Class A Member shall be 
deemed a Buy Side Class A Member, 
and no Buy Side Class A Member shall 
be deemed a Retail Broker Class A 
Member, for the purposes of the Holdco 
LLC Agreement. The purpose of this 
proposed amendment is to reflect the 
proposed addition of ‘‘Buy Side Class A 
Member’’ as a defined term and category 
of Class A Member, as described above. 

Amendments Related to the Rights of 
Certain Class A Members With Respect 
to the Governance of Certain Holdco 
Subsidiaries 

Section 8.18(i) of the Holdco LLC 
Agreement sets forth certain rights and 
requirements relating to the governance 
of certain subsidiaries of Holdco 
(‘‘Holdco Subsidiaries’’), including that, 
generally, each Market Maker Class A 
Member which is a Nominating Class A 
Member, each Retail Broker Class A 
Member which is a Nominating Class A 
Member, and each Bank Class A 
Member which is a Nominating Class A 
Member shall have the right to nominate 
one member to the board of directors or 
an equivalent governing body, if any, of 
each Holdco Subsidiary.24 As of the 
Fourth Amended LLC Agreement 
Effective Date, all of the Market Maker 
Class A Members, Retail Broker Class A 
Members, and Bank Class A Members 
were Nominating Class A Members. 
Additionally, all such Class A Members 

as a group comprised all of the 
Nominating Class A Members of 
Holdco. Therefore, the references in 
Section 8.18(i) to each of the three 
categories of Class A Members (i.e., 
Market Maker Class A Members, Retail 
Broker Class A Members, and Bank 
Class A Members) were unnecessary, as 
the same effect would have been 
achieved by simply referencing ‘‘each 
Nominating Class A Member’’ without 
references to the three categories of 
Class A Members. It was in fact the 
intended effect for each Class A Member 
that was a Nominating Class A Member 
to have this right, which, as of the 
Fourth Amended LLC Agreement 
Effective Date, included each of the 
Class A Members in the three categories 
of Class A Members, although the 
references to the specific categories was 
not problematic. 

Following the Fourth Amended LLC 
Agreement Effective Date, BlackRock 
was admitted as a Nominating Class A 
Member of Holdco. The Exchange now 
proposes to amend Section 8.18(i) to 
delete the references to the three 
specific categories of Class A Members 
(i.e., Market Maker Class A Members, 
Retail Broker Class A Members, and 
Bank Class A Members) so that Section 
8.18(i) would provide that each 
Nominating Class A Member shall have 
the right to nominate one member to the 
board of directors or an equivalent 
governing body, if any, of each Holdco 
Subsidiary. The effect of this proposed 
amendment is for each of the Class A 
Members that currently has this right 
(i.e., each of the Nominating Class A 
Members as of the Fourth Amended LLC 
Agreement Effective Date) to retain this 
right (and the unnecessary references to 
the three categories of Class A Members 
be deleted), and for BlackRock, as a 
Nominating Class A Member that was 
admitted as such after the Fourth 
Amended LLC Agreement Effective 
Date, to also have this right. The 
purpose of this proposed amendment is 
to delete unnecessary references to the 
three categories of Class A Members 
(since all such Class A Members are 
Nominating Class A Members) and to 
also include BlackRock in the group that 
has this right, which is consistent with 
the original intent for Section 8.18(i) 
that each Nominating Class A Member 
has this right. As noted above, this 
aspect of Section 8.18(i) does not apply 
to the governance of the Exchange and, 
therefore, this proposed amendment 
does not in any way affect the 
governance of the Exchange. 

The Exchange also proposes to further 
amend Section 8.18(i) to clarify that the 
requirement for each Nominating Class 
A Member to have the right to nominate 
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25 The term ‘‘Supermajority Board Vote’’ means 
the affirmative vote of at least seventy-seven 
percent (77%) of the votes of all Directors of Holdco 
then entitled to vote on the matter under 
consideration and who have not recused 
themselves, whether or not present at the applicable 
meeting of the Holdco Board; provided that if such 
affirmative vote threshold results in the necessity of 
the affirmative vote of all such Directors of Holdco 
with respect to such matter, an affirmative vote of 
all but one of such Directors of Holdco shall be 
required instead with respect to such matter. See 
Section 1.1 of the Holdco LLC Agreement. 

26 Exhibit C of the Holdco LLC Agreement sets 
forth certain matters that may be accomplished by 
a Supermajority Board Vote, which include 
materially amending the governing documents of a 
committee of the Holdco Board, or of the board of 
directors or a similar governing body of any Holdco 
Subsidiary. See Exhibit C (#25) of the Holdco LLC 
Agreement. 

27 The term ‘‘CEO’’ refers to the individual 
serving as the chief executive officer of Holdco. See 
Section 8.3(c) of the Holdco LLC Agreement. 

28 The term ‘‘Officer’’ refers to an individual 
appointed by the Board as an officer of Holdco. See 
Section 8.14(a) of the Holdco LLC Agreement. 

one member to the board of directors or 
an equivalent governing body of each 
Holdco Subsidiary is not applicable if 
the governance structure of such Holdco 
Subsidiary is otherwise approved by the 
Holdco Board by Supermajority Board 
Vote.25 This is already true under the 
existing Supermajority Board Vote 
provisions in the Holdco LLC 
Agreement,26 so the purpose of this 
proposed amendment is to simply add 
clarity in Section 8.18(i) regarding the 
Holdco Board’s ability to approve a 
different governance structure of a 
Holdco Subsidiary pursuant to a 
Supermajority Board Vote of the Holdco 
Board. 

Amendments To Streamline Email 
Communications Procedures for Actions 
Taken by Written Consent of the Holdco 
Members 

Section 4.7(e) of the Holdco LLC 
Agreement provides that any action to 
be taken at a meeting of the Members of 
Holdco may be taken without a meeting 
if the action is taken in writing (which 
may be via email communication) by 
consent of such number of Members as 
would otherwise be required to approve 
such action. Section 4.7(e) also provides 
specific procedures for an action to be 
deemed to have been taken in writing 
via email communication for this 
purpose. The Exchange proposes to 
amend Section 4.7(e) to streamline these 
procedures, as described below. 

• Current language in Section 4.7(e) 
relating to email communication 
procedures: For purposes of the 
foregoing, an action shall be deemed to 
have been taken in writing via email 
communication if (i) an email 
communication is sent by the CEO 27 to 
all Members entitled to vote on the 
matter at issue clearly specifying the 
action to be taken and clearly stating 
that an email response to such email 

shall be deemed to be an email 
communication for purposes of this 
Section 4.7(e), (ii) the number of 
Members required to approve the matter 
at issue respond to the CEO’s email with 
an unambiguous approval of such 
matter, and (iii) the CEO’s email and all 
such responses are filed with the 
minutes of the meetings of Members. 

• Proposed amended language in 
Section 4.7(e) relating to email 
communication procedures: For 
purposes of the foregoing, an action 
shall be deemed to have been taken in 
writing via email communication if (i) 
an email communication is sent by an 
Officer 28 to all Members entitled to vote 
on the matter at issue clearly specifying 
the action to be taken, (ii) the number 
of Members required to approve the 
matter at issue respond to the Officer’s 
email with an unambiguous approval of 
such matter, and (iii) the Officer’s email 
and all such responses are filed with the 
minutes of the meetings of Members. 

The effect of the proposed 
amendments to Section 4.7(e) is to 
modify the procedures for an action to 
be deemed to have been taken in writing 
via email communication for this 
purpose to: (i) Permit an email 
communication to be sent by any Officer 
(rather than just the CEO) and (ii) no 
longer require that such email 
communication clearly state that an 
email response to such email shall be 
deemed to be an email communication 
for purposes of Section 4.7(e). The 
Exchange and the Holdco Board believe 
it is already clear from the context of 
email communications requesting the 
Holdco Members’ written consent of a 
particular matter that such email 
communications should be deemed as 
email communications for purposes of 
Section 4.7(e) and that expressly stating 
this in such email communications is 
unnecessary. Accordingly, these 
proposed amendments are intended to 
simplify and streamline the procedures 
for actions taken by the Members of 
Holdco without a meeting by 
broadening the group of Officers that 
may send an email communication for 
this purpose and eliminating an 
unnecessary technical requirement. The 
Exchange and the Holdco Board believe 
that simplification of the procedures for 
an action to be deemed to have been 
taken in writing via email 
communication for purposes of Section 
4.7(e) is particularly helpful to Holdco 
and the Members of Holdco in light of 
the COVID–19 pandemic, which has 
resulted in less in-person meetings and 

more actions to be taken by the 
Members of Holdco in writing via email 
communication. 

Amendments To Streamline Email 
Communications Procedures for Actions 
Taken by Written Consent of the Holdco 
Board 

Section 8.7 of the Holdco LLC 
Agreement provides that any action of 
the Holdco Board may be taken without 
a meeting if a written consent (including 
via email communication) of all of the 
Directors then constituting the Holdco 
Board approves such action. Section 8.7 
also provides specific procedures for an 
action to be deemed to have been taken 
in writing via email communication for 
this purpose. The Exchange proposes to 
amend Section 8.7 to streamline these 
procedures, as described below. 

• Current language in Section 8.7 
relating to email communication 
procedures: For purposes of the 
foregoing, an action shall be deemed to 
have been taken in writing via email 
communication if (i) an email 
communication is sent by the CEO or 
Chairman of the Board to all Directors 
entitled to vote on the matter at issue 
clearly specifying the action to be taken 
and clearly stating that an email 
response to such email shall be deemed 
to be an email communication for 
purposes of this Section 8.7, (ii) the 
number of Directors required to approve 
the matter at issue respond to the CEO’s 
or the Chairman of the Board’s email 
with an unambiguous approval of such 
matter, and (iii) the CEO’s or Chairman 
of the Board’s email and all such 
responses are filed with the minutes of 
the meetings of Directors. 

• Proposed amended language in 
Section 8.7 relating to email 
communication procedures: For 
purposes of the foregoing, an action 
shall be deemed to have been taken in 
writing via email communication if (i) 
an email communication is sent by an 
Officer or the Chairman of the Board to 
all Directors entitled to vote on the 
matter at issue clearly specifying the 
action to be taken, (ii) the number of 
Directors required to approve the matter 
at issue respond to the Officer’s or the 
Chairman of the Board’s email with an 
unambiguous approval of such matter, 
and (iii) the Officer’s or Chairman of the 
Board’s email and all such responses are 
filed with the minutes of the meetings 
of Directors. 

The effect of the proposed 
amendments to Section 8.7 is to modify 
the procedures for an action to be 
deemed to have been taken in writing 
via email communication for this 
purpose to: (i) Permit an email 
communication to be sent by any Officer 
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29 The term ‘‘Directors and Observers Schedule’’ 
refers to a schedule of all Directors, Alternate 
Directors and Board Observers maintained by the 
Holdco Board. See Sections 8.3(e) of the Holdco 
LLC Agreement. The term ‘‘Alternate Director’’ 
refers to an alternate for a Director nominated by 
a Class A Member. See Section 8.12(a) of the 
Holdco LLC Agreement. The term ‘‘Board Observer’’ 
refers to an observer to the Board appointed by a 
Member. See Section 8.13(c) of the Holdco LLC 
Agreement. 

30 As currently defined in Section 13.1(d) of the 
Holdco LLC Agreement, the term ‘‘Exchange 
Application’’ refers to the application of the 
Exchange as a national securities exchange. 

(rather than just the CEO) and (ii) no 
longer require that such email 
communication clearly state that an 
email response to such email shall be 
deemed to be an email communication 
for purposes of Section 8.7. The 
Exchange and the Holdco Board believe 
it is already clear from the context of 
email communications requesting the 
Holdco Board’s written consent of a 
particular matter that such email 
communications should be deemed as 
email communications for purposes of 
Section 8.7 and that expressly stating 
this in such email communications is 
unnecessary. Accordingly, these 
proposed amendments are intended to 
simplify and streamline the procedures 
for actions taken by the Holdco Board 
without a meeting by broadening the 
group of Officers that may send an email 
communication for this purpose and 
eliminating an unnecessary technical 
requirement. The Exchange and the 
Holdco Board believe that simplification 
of the procedures for an action to be 
deemed to have been taken in writing 
via email communication for purposes 
of Section 8.7 is particularly helpful to 
Holdco and the Holdco Board in light of 
the COVID–19 pandemic, which has 
resulted in less in-person meetings and 
more actions to be taken by the Holdco 
Board in writing via email 
communication. 

Clarifying, Conforming, and Other Non- 
Substantive Amendments 

Finally, the Exchange proposes to 
make various clarifying, conforming, 
and other non-substantive amendments 
to the Holdco LLC Agreement, each of 
which is discussed below. 

Clarifying Amendments to Section 
8.3(b) Regarding the Elimination or 
Waiver of a Nominating Class A 
Member’s Right To Nominate a Director 

Section 8.3(b) of the Holdco LLC 
Agreement currently provides, in part, 
that the right of a Nominating Class A 
Member to nominate a Director may be 
eliminated or waived, as applicable, as 
set forth in Section 8.10 (which relates 
to the loss of the right to nominate a 
Director if a Nominating Class A 
Member ceases to own a specified 
amount of Class A Units) and Section 
8.11 (which relates to a Nominating 
Class A Member’s ability to waive its 
right to nominate a Director). The 
Exchange proposes to amend Section 
8.3(b) to also include a reference that 
the right of a Nominating Class A 
Member to nominate a Director may be 
eliminated as set forth in Section 8.17 
of the Holdco LLC Agreement. Section 
8.17 sets forth the procedures with 
respect to Combinations of Nominating 

Class A Members, including that, if both 
such Nominating Class A Members that 
involved in a Combination had 
nominated a Director that is serving on 
the Holdco Board at the time of the 
Combination, the surviving Affiliated 
group shall remove or cause the removal 
of one of such Directors effective upon 
the consummation of such Combination 
and thereafter have the right to 
nominate only one Director and the 
number of Directors shall be reduced 
accordingly. Thus, Section 8.17 already 
provides that the right to nominate a 
Director held by one Nominating Class 
A Member involved in such a 
Combination will be eliminated as a 
result of such Combination (since the 
surviving Affiliated group may retain 
only one of the Nominating Class A 
Members’ rights to nominate a Director), 
however, Section 8.17 is not currently 
referenced in Section 8.3(b) as a section 
pursuant to which such right may be 
eliminated or waived. Accordingly, the 
proposed amendment to include a 
reference to Section 8.17 in Section 
8.3(b) is intended to clarify that the right 
of a Nominating Class A Member to 
nominate a Director may be eliminated 
pursuant to Section 8.17 in connection 
with a Combination involving 
Nominating Class A Members. 

The Exchange also proposes to further 
amend Section 8.3(b) to provide that, for 
the avoidance of doubt, a Class A 
Member shall not be a Nominating Class 
A Member for so long as such Class A 
Member’s right to nominate a Director is 
eliminated or waived pursuant to 
Section 8.10, Section 8.11, and Section 
8.17. This is already true under the 
Holdco LLC Agreement pursuant to the 
operation of these sections, so the 
purpose of this proposed amendment is 
to simply add clarity to the Holdco LLC 
Agreement in this regard. 

Amendment to Section 8.19(a) To 
Correct an Inadvertent Drafting Error 

Section 8.19 of the Holdco LLC 
Agreement contains provisions relating 
to the creation and functioning of an 
advisory board with industry 
representation (the ‘‘Holdco Industry 
Advisory Board’’). Section 8.19(a) sets 
forth the compositional requirements of 
the Holdco Industry Advisory Board. 
The Exchange proposes to amend 
Section 8.19(a) of the Holdco LLC 
Agreement to replace a reference in that 
provision to ‘‘Members’’ (which refers to 
a person admitted as a limited liability 
company member of Holdco) with a 
reference to ‘‘members’’ (which, in the 
context, refers to members of the 
national securities exchange operated by 
the Exchange), as this was the original 
intent of the parties to the Holdco LLC 

Agreement. Thus, the purpose of this 
proposed amendment is to add clarity to 
the Holdco LLC Agreement by 
correcting an inadvertent drafting error. 

Amendment to Section 8.3(e) Regarding 
the Maintenance of the Director and 
Observers Schedule 

Section 8.3(e) of the Holdco LLC 
Agreement currently provides that a 
copy of the Directors and Observers 
Schedule 29 as of the execution of this 
Agreement (referring to the Holdco LLC 
Agreement) is attached thereto as 
Exhibit B. The Exchange proposes to 
amend Section 8.3(e) to delete the 
phrase ‘‘as of the execution of this 
Agreement’’ so that the Directors and 
Observers Schedule may be maintained 
on an ongoing basis rather than 
remaining static as of a specific date. 
The Exchange and the Holdco Board 
believe that the proposed change would 
benefit the Members of Holdco and the 
public by providing up-to-date 
information with respect to Director, 
Alternate Director and Board Observer 
changes as they occur, as the Exchange 
maintains a copy of the Holdco LLC 
Agreement on its public website and 
would update the Director and 
Observers Schedule as such changes 
occur. The Exchange believes this is a 
non-substantive amendment to the 
Holdco LLC Agreement as it relates 
solely to the administration and 
maintenance of the corporate 
documents of Holdco. 

Deletion of Section 13.1(d) To Remove 
an Obsolete Provision Relating to Events 
of Dissolution of Holdco 

The Exchange proposes to delete 
Section 13.1(d) of the Holdco LLC 
Agreement in its entirety, as that 
provision is now outdated and obsolete, 
and it would therefore not be 
appropriate to leave in the Fifth 
Amended LLC Agreement. Specifically, 
Section 13.1(d) provides that Holdco 
shall be dissolved and its affairs wound 
up upon the occurrence of either of two 
events, each of which could only have 
occurred prior to the Commission’s 
approval of the Exchange Application.30 
On May 4, 2020, the Commission 
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31 See Securities Exchange Act Release No. 88806 
(May 4, 2020), 85 FR 27451 (May 8, 2020). 

32 See supra note 6. 
33 15 U.S.C. 78f(b). 
34 15 U.S.C. 78f(b)(1). 

approved 31 the Exchange Application 
and, therefore, the occurrence of either 
of these events of dissolution is no 
longer possible. Accordingly, the 
purpose of this proposed amendment is 
to add clarity to the Holdco LLC 
Agreement by deleting a provision that 
is now obsolete. 

Amendment to Section 8.3(c) To Delete 
Obsolete Language Regarding the 
Current CEO’s Election to the Holdco 
Board 

The Exchange proposes to amend 
Section 8.3(c) of the Holdco LLC 
Agreement to delete an outdated 
statement that Holdco’s CEO as of the 
Fourth Amended LLC Agreement 
Effective Date shall be deemed to be 
elected as a Director to the Holdco 
Board as of such date. The CEO as of the 
Fourth Amended LLC Agreement 
Effective Date (i.e., the current CEO) has 
already been elected as a Director to the 
Holdco as of such date and, therefore, 
this language is obsolete and it would 
therefore not be appropriate to leave in 
the Fifth Amended LLC Agreement. As 
amended, Section 8.3(c) would continue 
to provide that the individual serving as 
the CEO shall be deemed elected to the 
Holdco Board as a Director at the time 
of his or her appointment as the CEO by 
the Holdco Board. The purpose of this 
proposed amendment is to add clarity to 
the Holdco LLC Agreement by deleting 
language that is now obsolete. 

Amendment to Section 3.2 To Delete 
Obsolete Language Regarding the Prior 
Reclassification of Class A Units 

The Exchange proposes to amend 
Section 3.2 of the Holdco LLC 
Agreement to delete an outdated 
reference that all Units classified as 
Class A Units immediately prior to the 
Fourth Amended LLC Agreement 
Effective Date are reclassified as Class 
A–1 Units as of such date. This 
reclassification of Class A Units already 
happened pursuant to the Fourth 
Amended LLC Agreement as of the 
Fourth Amended LLC Agreement 
Effective Date and, therefore, it would 
not be appropriate to leave this language 
in the Fifth Amended LLC Agreement. 
The purpose of this proposed 
amendment is to add clarity to the 
Holdco LLC Agreement by deleting 
language that is now obsolete. 

Amendment to Section 3.3(b) To Reflect 
Updated Amount of Class B Units 
Available for Issuance 

The Exchange proposes to amend 
Section 3.3(b) of the Holdco LLC 

Agreement to reflect that the maximum 
number of Class B Units available for 
issuance pursuant to the Amended and 
Restated MEMX Holdings LLC 2018 
Profits Interests Plan (the ‘‘Incentive 
Plan’’) has increased (from 12,352,941 to 
16,754,087) as a result of action taken by 
the Holdco Board in accordance with 
the Holdco LLC Agreement and the 
Incentive Plan following the Fourth 
Amended LLC Agreement Effective 
Date. Thus, the purpose of this proposed 
amendment is to add clarity to the 
Holdco LLC Agreement by updating the 
amount of Class B Units referenced in 
Section 3.3(b) to reflect this increased 
amount. 

Amendments To Reflect Updated Class 
A Member Entity Names 

The Exchange proposes to amend the 
Holdco LLC Agreement to reflect the 
updated entity names of certain Class A 
Members and add signature pages for 
entities that became Class A Members 
after the Fourth Amended LLC 
Agreement Effective Date. The purpose 
of these amendments is to add clarity to 
the Holdco LLC Agreement by updating 
references to outdated entity names and 
including signature pages for entities 
that are now Class A Members and will 
be signatories to the Fifth Amended LLC 
Agreement. Each amendment is 
discussed below. 

• Definition and signature page of 
Fidelity: The Exchange proposes to 
amend the definition of ‘‘Fidelity’’ to 
replace all references to Devonshire 
Investors (Delaware) LLC with 
references to FMR LLC, as the Class A 
Units held by Devonshire Investors 
(Delaware) LLC were transferred to its 
Affiliate, FMR LLC, and FMR LLC was 
admitted as a Class A Member of Holdco 
following the Fourth Amended LLC 
Agreement Effective Date. The Exchange 
also proposes to amend Fidelity’s 
signature page to reflect this change. 

• Definition and signature page of 
Virtu: The Exchange proposes to amend 
the definition of ‘‘Virtu’’ to replace all 
references to Virtu Getco Investments, 
LLC with references to Virtu 
Investments, LLC to reflect that such 
entity underwent a name change 
following the Fourth Amended LLC 
Agreement Effective Date. The Exchange 
also proposes to amend Virtu’s signature 
page to reflect this change. 

• Definition and signature page of 
E*Trade: The Exchange proposes to 
amend E*Trade’s signature page to 
reference E*TRADE Financial Holdings, 
LLC, as this entity is the successor-in- 
interest to E*TRADE Financial 
Corporation and was admitted as a Class 
A Member of Holdco following the 

Fourth Amended LLC Agreement 
Effective Date, as described above.32 

• Signature Pages of New Class A 
Members: The Exchange proposes to 
add signature pages for the following 
entities, as such entities became 
admitted as Class A Members of Holdco 
following the Fourth Amended LLC 
Agreement Effective Date and will be 
signatories to the Fifth Amended LLC 
Agreement: Wells Fargo Central Pacific 
Holdings, Inc.; Flow Traders U.S. 
Holding LLC; BLK SMI, LLC; Manikay 
Global Opportunities 2, LP; and Citicorp 
North America, Inc. 

Add ‘‘Fourth Amended LLC 
Agreement’’ and ‘‘Fourth Amended LLC 
Agreement Effective Date’’ as New 
Defined Terms and Make Conforming 
Changes 

As the Exchange is proposing to 
amend and restate the Holdco LLC 
Agreement, the Exchange proposes to 
add ‘‘Fourth Amended LLC Agreement’’ 
as a defined term to reference the Fourth 
Amended LLC Agreement. The 
Exchange also proposes to add ‘‘Fourth 
Amended LLC Agreement Effective 
Date’’ to reference the Fourth Amended 
LLC Agreement Effective Date. The 
Exchange also proposes to make 
conforming amendments to Sections 
10.6(a) and 12.4(c) of the Holdco LLC 
Agreement to replace references to 
‘‘Effective Date’’ with references to 
‘‘Fourth Amended LLC Agreement 
Effective Date’’ as appropriate in the 
context. 

Technical and Conforming 
Amendments To Amend and Restate the 
Holdco LLC Agreement 

The Exchange proposes to make 
technical and conforming amendments 
to Section 2.1(b), the cover page, the 
table of contents, the lead-in, the 
recitals, and the signature pages of the 
Holdco LLC Agreement to reflect that 
the Holdco LLC Agreement is being 
amended and restated from the Fourth 
Amended LLC Agreement to the Fifth 
Amended LLC Agreement. 

2. Statutory Basis 

The Exchange believes that the 
proposed amendments to the Holdco 
LLC Agreement are consistent with 
Section 6(b) of the Act,33 in general, and 
further the objectives of Section 6(b)(1) 
of the Act,34 in particular, in that such 
amendments enable the Exchange to be 
so organized as to have the capacity to 
be able to carry out the purposes of the 
Act and to comply with the provisions 
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35 15 U.S.C. 78f(b)(5). 36 See supra note 24. 

of the Act, the rules and regulations 
thereunder, and the rules of the 
Exchange. The Exchange also believes 
that the proposed amendments are 
consistent with Section 6(b)(5) of the 
Act,35 which requires the rules of an 
exchange to be designed to promote just 
and equitable principles of trade, to 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. 

The Exchange believes the proposed 
amendments to reflect governance 
changes that resulted from or were made 
in connection with the Morgan Stanley- 
E*Trade Combination and the Schwab- 
TD Ameritrade Combination, and to 
make conforming changes to defined 
terms, are appropriate and consistent 
with the Act, as such amendments 
would update and clarify the relevant 
provisions of the Holdco LLC 
Agreement to reflect governance 
changes with respect to Holdco and the 
Exchange that have already occurred by 
operation of the Holdco LLC Agreement 
and/or pursuant to authorization by the 
Holdco Board or action by a Class A 
Member, as applicable, as described 
above. The Exchange believes that 
updating the Holdco LLC Agreement to 
reflect the current state of affairs with 
respect to the governance of Holdco and 
the Exchange would further the goal of 
transparency and add clarity with 
respect to the corporate documents of 
the Exchange’s parent company, thereby 
enabling the Exchange to be so 
organized as to have the capacity to 
carry out the purposes of the Act and to 
comply with the provisions of the Act, 
the rules and regulations thereunder, 
and the rules of the Exchange, 
promoting just and equitable principles 
of trade, removing impediments to and 
perfect the mechanism of a free and 
open market, and protecting investors 
and the public interest. 

The Exchange believes the proposed 
amendments to add ‘‘Buy Side Class A 
Member’’ and ‘‘Buy Side Director’’ as 
new defined terms, group Buy Side 
Class A Members together with Retail 
Broker Class A Members for purposes of 
the Holdco Board’s quorum provisions, 
and make conforming changes to 
defined terms, are appropriate and 
consistent with the Act, as the Exchange 
believes such amendments would 
improve the governance of Holdco by 
reducing potential logistical concerns 
with respect to establishing a quorum of 
the Holdco Board at meetings of the 
Holdco Board. As noted above, the 
effect of these amendments is to group 

Buy Side Directors (which would 
currently include only the Director 
nominated by BlackRock) together with 
Retail Broker Directors (which currently 
includes only the Director nominated by 
Fidelity) for purposes of establishing a 
quorum of the Holdco Board such that 
a Director of either of those categories 
would be required to be present to 
establish a quorum of the Holdco Board. 
The Exchange believes this change 
would improve the governance of 
Holdco by no longer requiring the 
Director nominated by a single Class A 
Member to be present to establish a 
quorum of the Holdco Board at a 
meeting of the Holdco Board, which the 
Exchange believes may be impractical as 
requiring one specific Director to 
establish a quorum at meetings of the 
Holdco Board could result in difficulty 
establishing a quorum, and thus 
conducting the business, of the Holdco 
Board if such Director is unavailable for 
a meeting. 

Similarly, the Exchange believes the 
proposed amendments to Section 4.7(e) 
and Section 8.7 to permit email 
communications for purposes of those 
sections to be sent by any Officer (rather 
than just the CEO) and to no longer 
require that such email communications 
clearly state that an email response shall 
be deemed to be an email 
communication for purposes of those 
sections would improve the governance 
of Holdco, as such amendments would 
simplify and streamline the procedures 
for actions taken by written consent of 
the Holdco Members and the Holdco 
Board via email communications by 
broadening the group of Officers that 
may send an email communication for 
these purposes and eliminating an 
unnecessary technical requirement. As 
noted above, simplification of these 
procedures is particularly helpful at this 
time as actions of the Holdco Members 
and the Holdco Board are more likely to 
be taken by written consent via email 
communications than at in-person 
meetings due to the COVID–19 
pandemic. 

While the proposed amendments 
aimed at improving the governance of 
Holdco do not directly impact the 
governance or operations of the 
Exchange or the Exchange Board, the 
Exchange believes that having a more 
efficient and effective governance 
structure in place for its parent 
company would indirectly benefit the 
Exchange’s governance and operations, 
thereby enabling the Exchange to be so 
organized as to have the capacity to 
carry out the purposes of the Act, 
remove impediments to and perfect the 
mechanism of a free and open market, 

and protect investors and the public 
interest. 

The Exchange believes the proposed 
amendments to Section 8.18(i) to 
provide that each Nominating Class A 
Member shall have the right to nominate 
one member to the board of directors or 
an equivalent governing body, if any, of 
each Holdco Subsidiary (other than the 
Exchange 36), are consistent with the 
Act, as such amendments update this 
section to reflect the admission of 
BlackRock as a Nominating Class A 
Member. As described above, the effect 
of these proposed amendments is to add 
BlackRock, which became a Nominating 
Class A Member following the Fourth 
Amended LLC Agreement Effective 
Date, to the group of Class A Members 
that holds this right in a manner 
consistent with the Holdco Members’ 
original intent of granting this right to 
each Nominating Class A Member. The 
Exchange also believes that amending 
Section 8.18(i) to clarify that the 
requirement for each Nominating Class 
A Member to have this right with 
respect to a Holdco Subsidiary is not 
applicable if the governance structure of 
such Holdco Subsidiary is otherwise 
approved by the Holdco Board by 
Supermajority Board Vote, which is 
already the case under the Holdco LLC 
Agreement’s Supermajority Board Vote 
provisions, as described above, is 
consistent with the Act, as it would 
clarify this result in Section 8.18(i). For 
the reasons described above, the 
Exchange believes that the proposed 
amendments to Section 8.18(i) would 
remove impediments to and perfect the 
mechanism of a free and open market 
and a national market system and 
protect investors and the public interest. 

The Exchange believes the proposed 
amendments to clarify provisions 
relating to the elimination or waiver of 
a Nominating Class A Member’s right to 
nominate a Director, correct inadvertent 
drafting errors, delete obsolete language 
and make other conforming changes 
consistent with the other proposed 
amendments to the Holdco LLC 
Agreement described above, reflect 
updated Class A Member entity names, 
and make technical and conforming 
changes to reflect that the Holdco LLC 
Agreement is being amended and 
restated from the Fourth Amended LLC 
Agreement to the Fifth Amended LLC 
Agreement are consistent with the Act, 
as such amendments would add update 
and clarify the Holdco LLC Agreement, 
thereby increasing transparency and 
helping to avoid any potential confusion 
resulting from retaining outdated, 
obsolete, or unclear provisions. For 
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37 In approving this proposed rule change, the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

38 15 U.S.C. 78f(b)(1). 

39 See Section 8.6(a)(i) of the Holdco LLC 
Agreement. 

40 See supra notes 5–9 and accompanying text. 
41 See supra note 15 and accompanying text 

(noting that Schwab irrevocably waived its right to 
nominate a director of Holdco). 

these reasons, the Exchange believes 
such amendments would enable the 
Exchange to be so organized as to have 
the capacity to carry out the purposes of 
the Act and to comply with the 
provisions of the Act, the rules and 
regulations thereunder, and the rules of 
the Exchange, promote just and 
equitable principles of trade, remove 
impediments to and perfect the 
mechanism of a free and open market, 
and protect investors and the public 
interest. 

Finally, the Exchange believes the 
proposed amendment to maintain the 
Directors and Observers Schedule 
attached as Exhibit B to the Holdco LLC 
Agreement on an ongoing basis, rather 
than as of a specific date, is consistent 
with the Act, as it would enable the 
Exchange to maintain a copy of the 
Holdco LLC Agreement with an up-to- 
date Directors and Observers Schedule 
on its public website, thereby increasing 
transparency with respect to the 
governance of the Exchange’s parent 
company, which the Exchange believes 
would protect investors and the public 
interest. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposal will impose any burden on 
competition that is not necessary or 
appropriate in furtherance of the 
purposes of the Act. The proposal is not 
intended to address competitive issues 
but rather is concerned solely with the 
update and maintenance of Holdco’s 
corporate documents and the 
governance, administration, and 
functioning of Holdco and certain 
Holdco Subsidiaries (other than the 
Exchange), as described above. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposed 
rule change. 

III. Discussion 
After careful review, the Commission 

finds that the proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.37 In particular, the 
Commission finds that the proposed 
rule change is consistent with Section 
6(b)(1) of the Act,38 which requires that 

an exchange be so organized as to have 
the capacity to be able to carry out the 
purposes of the Act and to comply with 
the provisions of the Act, the rules and 
regulations thereunder, and the rules of 
the exchange. 

As summarized above, the Exchange 
proposes to amend and restate the 
Holdco LLC Agreement to make changes 
that are necessitated by recent 
consolidation among several of its 
shareholders. Relatedly, the Exchange 
proposes changes to the classification of 
its shareholders, which is relevant to the 
quorum provisions. Finally, the 
Exchange proposes other governance 
changes that impact, among other 
things, written consents, director 
nominations, updates to reflect the 
addition of Blackrock as a shareholder, 
and obsolete language. 

The Commission finds that the 
proposed rule changes are consistent 
with the Exchange Act, including 
Section 6(b)(1) thereunder, in that they 
update the Holdco LLC Agreement to 
reflect corporate changes among its 
shareholders, preserve a balanced 
approach to the quorum provision, 
accommodate a new shareholder into 
the governance framework of Holdco, 
and make updates that do not materially 
alter Holdco governance or adversely 
impact governance of the Exchange. 

In particular, the Commission 
believes that the Exchange’s proposed 
amendments to the provisions 
governing quorum of the Holdco Board 
are consistent with Section 6(b)(1) of the 
Act in that the amendments are meant 
to guard against any particular Holdco 
shareholder exerting undue influence 
over the affairs of Holdco. Specifically, 
the Exchange has proposed to add ‘‘Buy 
Side Class A Member’’ and ‘‘Buy Side 
Director’’ as new defined terms, and 
group Buy Side Director(s) together with 
Retail Broker Director(s) for purposes of 
the Holdco Board’s quorum provision. 
Under current rules, quorum requires 
the presence of (1) a Market Maker 
Director, (2) a Bank Director, and (3) a 
Retail Broker Director.39 However, as a 
result of recent consolidation that 
reduced the number of shareholders that 
are Retail Broker Class A Members,40 
there currently remains only one Retail 
Broker Director nominated to Holdco by 
a single Retail Broker Class A Member, 
meaning that quorum of the Holdco 
Board could depend on the presence of 
a single individual.41 The Exchange’s 
proposal to group the Holdco director 

appointed by the new Buy Side Class A 
Member (i.e., Blackrock) together with 
the Holdco director that can be 
appointed by the remaining Retail 
Broker Class A Member (i.e., Fidelity) 
for the quorum provision will enable the 
Holdco Board to preserve a balanced 
approach to its quorum provision 
without providing any one shareholder 
with the power to withhold quorum and 
thus exercise undue influence over 
Holdco or its exchange subsidiary. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
MEMX–2021–04 the subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 
All submissions should refer to File 
Number SR–MEMX–2021–04. This file 
number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
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42 15 U.S.C. 78s(b)(2) 
43 Id. 
44 17 CFR 200.30–3(a)(12). 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 See Exchange Rule 11.23(c). 
4 The term ‘‘Late-Limit-On-Close’’ or ‘‘LLOC’’ 

shall mean a BZX limit order that is designated for 
execution only in the Closing Auction. To the 
extent a LLOC bid or offer received by the Exchange 
has a limit price that is more aggressive than the 
NBB or NBO, the price of such bid or offer is 
adjusted to be equal to the NBB or NBO, 
respectively, at the time of receipt by the Exchange. 
Where the NBB or NBO becomes more aggressive, 
the limit price of the LLOC bid or offer will be 
adjusted to the more aggressive price, only to the 
extent that the more aggressive price is not more 
aggressive than the original User entered limit 
price. The limit price will never be adjusted to a 
less aggressive price. If there is no NBB or NBO, the 
LLOC bid or offer, respectively, will assume its 
entered limit price. See Exchange Rule 11.23(a)(11). 

5 The term ‘‘Late-Limit-On-Open’’ or ‘‘LLOO’’ 
shall mean a BZX limit order that is designated for 
execution only in the Opening Auction. To the 
extent a LLOO bid or offer received by the Exchange 
has a limit price that is more aggressive than the 
NBB or NBO, the price of such bid or offer is 
adjusted to be equal to the NBB or NBO, 
respectively, at the time of receipt by the Exchange. 
Where the NBB or NBO becomes more aggressive, 
the limit price of the LLOO bid or offer will be 
adjusted to the more aggressive price, only to the 
extent that the more aggressive price is not more 
aggressive than the original User entered limit 
price. The limit price will never be adjusted to a 
less aggressive price. If there is no NBB or NBO, the 
LLOO bid or offer, respectively, will assume its 
entered limit price. Notwithstanding the foregoing, 
a LLOO order entered during the Quote-Only Period 
of an IPO will be converted to a limit order with 
a limit price equal to the original User entered limit 
price and any LLOO orders not executed in their 
entirety during the IPO Auction will be cancelled 
upon completion of the IPO Auction. See Exchange 
Rule 11.23(a)(12). 

6 The term ‘‘Market-On-Close’’ or ‘‘MOC’’ shall 
mean a BZX market order that is designated for 
execution only in the Closing Auction or Cboe 
Market Close. See Exchange Rule 11.23(a)(15). 

7 The term ‘‘Limit-On-Close’’ or ‘‘LOC’’ shall 
mean a BZX limit order that is designated for 
execution only in the Closing Auction. See 
Exchange Rule 11.23(a)(13). 

comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–MEMX–2021–04 and 
should be submitted on or before April 
30, 2021. 

V. Accelerated Approval of Proposed 
Rule Change 

The Commission finds good cause for 
approving the proposed rule change 
prior to the 30th day after the date of 
publication of notice in the Federal 
Register. The Commission believes that 
the proposed rule changes update the 
Holdco LLC Agreement to reflect recent 
corporate changes among its 
shareholders and make other updates 
that do not materially alter Holdco 
governance or adversely impact 
governance of the Exchange. 
Accordingly, the proposed changes do 
not appear to present any novel 
regulatory issues. Furthermore, the 
Commission believes that the proposed 
amendments to the provisions relating 
to a quorum of the Holdco Board are 
necessary to preserve an appropriate 
balance and to avoid a situation in 
future Holdco Board meetings of one 
shareholder having an inappropriate 
and disproportionate impact on 
quorum. Accelerated approval of the 
proposal allows the updated quorum 
provision to take effect prior to the next 
Holdco Board meeting. For these 
reasons, the Commission finds good 
cause for approving the proposed rule 
change, as amended, on an accelerated 
basis, pursuant to Section 19(b)(2) of the 
Act.42 

V. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act 43 that the 
proposed rule change (SR–MEMX– 
2021–04) be, and hereby is, approved on 
an accelerated basis. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.44 

J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2021–07273 Filed 4–8–21; 8:45 am] 
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April 5, 2021. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on March 26, 
2021, Cboe BZX Exchange, Inc. 
(‘‘Exchange’’ or ‘‘BZX’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

Cboe BZX Exchange, Inc. (the 
‘‘Exchange’’ or ‘‘BZX’’) proposes to 
extend the cutoff time for accepting on 
close orders entered for participation in 
the Exchange’s Closing Auction and 
make clarifying changes to the 
definitions of Late-Limit-On-Close 
(‘‘LLOC’’) and Late-Limit-On-Open 
(‘‘LLOO’’) orders as provided in 
Exchange Rule 11.23. The text of the 
proposed rule change is provided in 
Exhibit 5. 

The text of the proposed rule change 
is also available on the Exchange’s 
website (http://markets.cboe.com/us/ 
equities/regulation/rule_filings/bzx/), at 
the Exchange’s Office of the Secretary, 
and at the Commission’s Public 
Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 

places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The purpose of the proposed rule 

change is to extend the cutoff time for 
accepting on close orders entered for 
participation in the Exchange’s Closing 
Auction.3 Additionally, the Exchange 
proposes to make clarifying changes to 
the definition of Late-Limit-On-Close 
(‘‘LLOC’’) 4 and Late-Limit-On-Open 
(‘‘LLOO’’) 5 as provided in Exchange 
Rules 11.23(a)(11) and (12), 
respectively. 

Currently, Users may submit Market- 
On-Close (‘‘MOC’’) 6 and Limit-On-Close 
(‘‘LOC’’) 7 [sic] until 3:55 p.m. ET 
(‘‘Closing Auction Cutoff’’), at which 
point any additional MOC and LOC 
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8 See Arca Rule 7.35–E(d)(2). 

9 See Exchange Rule 1.5(o). 
10 Id. 
11 See Exchange Rule 1.5(aa). 
12 See 17 CFR 242.201; Securities Exchange Act 

Release No. 61595 (February 26, 2010), 75 FR 11232 
(March 10, 2010). 

13 15 U.S.C. 78f(b). 

14 15 U.S.C. 78f(b)(5). 
15 Id. 
16 See Securities Exchange Act [sic] No. 84454 

(October 19, 2018), 83 FR 53923 (October 25, 2018) 
(SR–NASDAQ–2018–068) (Order Approving 
Proposed Rule Change, as Modified by Amendment 
No. 1, To Extend the Cutoff Times for Accepting on 
Close Orders Entered for Participation in the 
Nasdaq Closing Cross and to Make Related 
Changes). 

17 Nasdaq proposed to extend the cutoff time from 
3:50 p.m. to 3:55 p.m. 

orders are rejected. Similarly, Users may 
submit LLOC orders between the 
Closing Auction Cutoff (i.e., 3:55 p.m.) 
and 4:00 p.m. ET. Any LLOC orders 
submitted before 3:55 p.m. or after 4:00 
p.m. are rejected. Further, Eligible 
Auction Orders designated for the 
Closing Auction may not be cancelled 
between 3:55 p.m. and 4:00 p.m. The 
Exchange’s Closing Auction provides a 
transparent auction process that 
determines a single price for the close. 
As the equities markets continue to 
evolve and become more efficient and 
automated, the Exchange believes that 
the current Closing Auction Cutoff is 
overly restrictive to market participants 
that wish to participate in the 
Exchange’s Closing Auction and that 
typically have to tie up on close interest 
for five minutes or more at the end of 
the trading day to participate in the 
Closing Auction. Therefore, the 
Exchange proposes to modify Rule 
11.23(c)(1)(A) to provide that Users may 
submit LOC and MOC orders until 3:59 
p.m., at which point any additional LOC 
and MOC orders submitted will be 
rejected. Additionally, that the 
Exchange proposes to modify Rule 
11.23(c)(1)(A) to provide that Users may 
submit LLOC orders between 3:59 p.m. 
and 4:00 p.m. and any LLOC orders 
submitted before 3:59 p.m. or after 4:00 
p.m. will be rejected. The Exchange also 
proposes to modify Rule 11.23(c)(1)(B) 
to provide that Eligible Auction Orders 
designated for the Closing Auction may 
not be canceled between 3:59 and 4:00 
p.m. The Exchange believes that this 
proposed change will enhance the 
experience provided to market 
participants who will be able to enter 
and interact with their on close orders 
later in the trading day. Similar to 
cutoffs provided by another equities 
exchange that operates a closing 
auction, the Exchange believes that the 
proposed Closing Auction Cutoff would 
give Participants greater control over 
their on close orders while still leaving 
enough time at the end of the trading 
day for market participants to react to 
and offset imbalances. Further, NYSE 
Arca, Inc. (‘‘Arca’’), already uses a 3:59 
p.m. ET cutoff for regular MOC/LOC 
order entry in its closing auction, and 
the Exchange believes that this cutoff 
time reflects the efficiency and more 
automated nature of trading in today’s 
market.8 

The Exchange also proposes to amend 
the definitions of the LLOC and LLOO 
as provided in Rules 11.23(a)(11) and 
(12), respectively. The definitions of 
LLOC and LLOO provide that to the 
extent a LLOC or LLOO bid or offer 

received by the Exchange has a limit 
price that is more aggressive than the 
National Best Bid (‘‘NBB’’),9 or National 
Best Offer (‘‘NBO’’),10 the price of such 
bid or offer is adjusted to be equal to the 
NBB or NBO, respectively, at the time 
of receipt by the Exchange. Where the 
NBB or NBO becomes more aggressive, 
the limit price of the LLOC or LLOO bid 
or offer will be adjusted to the more 
aggressive price, only to the extent that 
the more aggressive price is not more 
aggressive than the original User entered 
limit price. In addition, the current 
definitions provide that the limit price 
will ‘‘never’’ be adjusted to a less 
aggressive price. 

Now, the Exchange proposes to 
amend Rules 11.23(a)(11) and (12) to 
provide that the limit price will not be 
adjusted to a less aggressive price, 
unless otherwise provided under 
Exchange Rules, rather than ‘‘never’’ be 
adjusted to a less aggressive price. In 
certain instances the System 11 may 
adjust the limit price to a less aggressive 
price if otherwise provided for by 
Exchange Rules. For example, assume a 
short sale LLOO or LLOC order was 
entered at a price less than the NBB 
while a short sale circuit breaker 
pursuant to Regulation SHO (the 
‘‘SCCB’’) 12 was in effect. Pursuant to 
Rules 11.9(g)(5) and (6), the LLOO or 
LLOC order would be re-priced by the 
System at one minimum price variation 
above the NBB. If the NBB then 
increased, the limit price of the LLOO 
or LLOC would again be re-priced by 
the System to the less aggressive price 
of one minimum price variation above 
the new NBB. Given the foregoing, the 
Exchange is proposing to amend the 
Rule text to provide that the limit price 
will not update to a less aggressive 
price, unless otherwise provided by 
Exchange Rules, rather than will 
‘‘never’’ update to a less aggressive 
price. Therefore, the proposed change is 
intended to provide that LLOO or LLOC 
orders may be re-priced if otherwise 
provided by Exchange Rules, such as 
pursuant to the Reg SHO price sliding. 

2. Statutory Basis 
The Exchange believes the proposed 

rule change is consistent with the 
Securities Exchange Act of 1934 (the 
‘‘Act’’) and the rules and regulations 
thereunder applicable to the Exchange 
and, in particular, the requirements of 
Section 6(b) of the Act.13 Specifically, 

the Exchange believes the proposed rule 
change is consistent with the Section 
6(b)(5) 14 requirements that the rules of 
an exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in regulating, clearing, settling, 
processing information with respect to, 
and facilitating transactions in 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. 
Additionally, the Exchange believes the 
proposed rule change is consistent with 
the Section 6(b)(5) 15 requirement that 
the rules of an exchange not be designed 
to permit unfair discrimination between 
customers, issuers, brokers, or dealers. 

Specifically, the Exchange believes 
that extending the Closing Auction 
Cutoff for submitting on close orders 
will allow market participants to retain 
control over their orders for a longer 
period of time, and thereby assist those 
market participants in managing their 
trading at the close. While the Exchange 
currently has a Closing Auction Cutoff 
of 3:55 p.m., the Exchange does not 
believe five minutes is necessary for 
market participants to respond to and 
offset imbalances. In fact, in the 
Commission’s approval order for a 
similar proposal by the Nasdaq Stock 
Market, LLC (‘‘Nasdaq’’),16 the 
Commission stated that it ‘‘believes that 
extending these cutoff times would 
allow Exchange participants to retain 
flexibility with respect to entering, 
modifying, and cancelling their on close 
orders until a later time, while still 
providing time for Exchange 
participants to react and resolve 
imbalances in the Nasdaq Closing 
Cross.’’ 17 Further, the Commission 
stated that it believes Nasdaq’s proposal 
could encourage participation in the 
Nasdaq Closing Cross by market 
participants who are unwilling to give 
up flexibility and control over their on 
close orders at 3:50 p.m. The Exchange 
believes that market participants would 
be better served if the Closing Auction 
Cutoff was extended to 3:59 p.m. so that 
the period of time where market 
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participants have limited control over 
their orders is reduced. The Exchange 
believes that this will reduce risk for 
market participants that participate in 
the Exchange’s Closing Auction, and 
improve price discovery by facilitating 
additional participation by market 
participants that may not be willing to 
lose control over their on close interest 
for five minutes. 

The Exchange further believes that the 
proposal to extend the Closing Auction 
Cutoff would remove impediments to 
and perfect the mechanism of free and 
open markets and a national market 
system because it would more closely 
align the Exchange’s Closing Auction 
Cutoff time with those of another equity 
exchange. For example, Arca already 
uses a 3:59 p.m. cutoff for regular MOC/ 
LOC order entry in its closing auction 
and the Exchange believes that this 
cutoff time reflects the efficiency and 
more automated nature of trading in 
today’s market.18 The Exchange, 
therefore, believes that there is 
sufficient precedent in the industry for 
extending the Closing Auction Cutoff 
time to 3:59 p.m. as proposed. The 
Exchange also believes that the proposal 
would promote just and equitable 
principles of trade because the proposed 
rule change would not alter the basic 
operations of the Exchange’s closing 
procedures. Rather, the proposed rule 
change would provide more time for 
order entry and cancellation leading 
into the close. 

The Exchange’s proposal to amend 
Rules 11.23(a)(11) and (12) to provide 
that a limit price will not be adjusted to 
a less aggressive price, rather than never 
be adjusted to a less aggressive price 
will clarify how the System handles 
LLOC and LLOO orders in conjunction 
with other applicable Exchange Rules. 
As noted above, in certain instances, 
such as when a short sale LLOC or 
LLOO order is entered during a SSCB, 
the System may re-price the order 
pursuant to Exchange Rules 11.9(g)(5) 
and (6). Therefore, the Exchange 
believes that amending Rules 
11.23(a)(11) and (12) to provide that the 
limit price will not update to a less 
aggressive price, unless otherwise 
provided by Exchange Rules, will 
increase transparency around the 
operation of the Exchange to the benefit 
of all market participants. Therefore, the 
proposed change is intended only to 
clarify the Exchange Rules. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 

any burden on intermarket or 
intramarket competition not necessary 
or appropriate in furtherance of the 
purposes of the Act. Rather, the 
Exchange believes that the proposed 
rule change is evidence of the 
competitive forces in the equities 
markets. The Exchange currently uses a 
3:55 p.m. Closing Auction Cutoff, which 
results in a five-minute period where 
participants in the Closing Auction no 
longer have the ability to enter 
additional MOC/LOC Orders, and have 
limited ability to interact with their 
already entered orders. Other 
exchanges, such as Arca, have adopted 
a shorter cutoff period.19 The Exchange 
believes that the market participants 
that trade in the Exchange’s Closing 
Auction would similarly benefit from a 
later Closing Auction Cutoff. The 
proposed cutoff time would apply 
equally to all market participants, and 
reflects the current market environment 
where trading is increasingly more 
automated and efficient, and where 
competing exchanges already offer a 
later cutoff time than those currently in 
place on the Exchange. 

The Exchange believes the change to 
the definition of LLOC and LLOO as 
provided in Exchange Rules 11.23(a)(11) 
and (12) will have no impact on 
competition, as it is intended to clarify 
that such orders will not update to a less 
aggressive price unless otherwise 
provided by Exchange Rules. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

The Exchange neither solicited nor 
received comments on the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 45 days of the date of 
publication of this notice in the Federal 
Register or within such longer period 
up to 90 days (i) as the Commission may 
designate if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the Exchange consents, the Commission 
will: 

(A) By order approve or disapprove 
such proposed rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 

arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an email to rule-comments@
sec.gov. Please include File Number SR– 
CboeBZX–2021–023 on the subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Secretary, Securities and Exchange 
Commission, 100 F Street NE, 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–CboeBZX–2021–023. This 
file number should be included on the 
subject line if email is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
internet website (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for website viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street NE, 
Washington, DC 20549 on official 
business days between the hours of 
10:00 a.m. and 3:00 p.m. Copies of the 
filing also will be available for 
inspection and copying at the principal 
office of the Exchange. All comments 
received will be posted without change. 
Persons submitting comments are 
cautioned that we do not redact or edit 
personal identifying information from 
comment submissions. You should 
submit only information that you wish 
to make available publicly. All 
submissions should refer to File 
Number SR–CboeBZX–2021–023 and 
should be submitted on or before April 
30, 2021. 
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20 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 See Exchange Act Release No. 90067 (October 1, 

2020), 85 FR 63314 (‘‘Notice’’). Comments on the 
proposed rule change can be found at: https://
www.sec.gov/comments/sr-finra-2020-031/ 
srfinra2020031.htm. 

4 15 U.S.C. 78s(b)(2). 
5 See Exchange Act Release No. 90335, 85 FR 218 

(November 10, 2020). 
6 Amendment No. 1 may be found at: https://

www.sec.gov/comments/sr-finra-2020-031/ 
srfinra2020031.htm. 

7 See Exchange Act Release No. 90824 (January 6, 
2021), 86 FR 653. 

8 15 U.S.C. 78s(b)(2). 
9 See Notice, supra note 3. 
10 15 U.S.C. 78s(b)(2). 
11 17 CFR 200.30–3(a)(57). 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.20 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2021–07274 Filed 4–8–21; 8:45 am] 

BILLING CODE 8011–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–91474; File No. SR–FINRA– 
2020–031] 

Self-Regulatory Organizations; 
Financial Industry Regulatory 
Authority, Inc.; Notice of Designation 
of Longer Period for Commission 
Action on Proceedings To Determine 
Whether To Approve or Disapprove a 
Proposed Rule Change, as Modified by 
Amendment No. 1, To Adopt Proposed 
Rule 6439 (Requirements for Member 
Inter-Dealer Quotation Systems) and 
Rescind the Rules Related to the OTC 
Bulletin Board Service 

April 5, 2021. 
On September 24, 2020, the Financial 

Industry Regulatory Authority, Inc. 
(‘‘FINRA’’) filed with the Securities and 
Exchange Commission (‘‘Commission’’), 
pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (‘‘Act’’ 
or ‘‘Exchange Act’’) 1 and Rule 19b–4 
thereunder,2 a proposed rule change to 
rescind the rules related to the OTC 
Bulletin Board Service and cease its 
operation and to adopt new 
requirements for member inter-dealer 
quotation systems that disseminate 
quotations in equity securities traded 
over-the-counter (‘‘OTC’’). The proposed 
rule change was published for comment 
in the Federal Register on October 7, 
2020.3 On November 4, 2020, pursuant 
to Section 19(b)(2) of the Act,4 the 
Commission designated a longer period 
within which to approve the proposed 
rule change, disapprove the proposed 
rule change, or institute proceedings to 
determine whether to disapprove the 
proposed rule change.5 On December 
21, 2020, FINRA filed Amendment No. 
1 to the proposed rule change.6 On 
December 30, 2020, the Commission 

published notice of Amendment No. 1 
to solicit comments and instituted 
proceedings to determine whether to 
approve or disapprove the proposed 
rule change.7 

Section 19(b)(2) of the Act 8 provides 
that, after initiating proceedings, the 
Commission shall issue an order 
approving or disapproving the proposed 
rule change not later than 180 days after 
the date of publication of notice of filing 
of the proposed rule change. The 
Commission may extend the period for 
issuing an order approving or 
disapproving the proposed rule change, 
however, by not more than 60 days if 
the Commission determines that a 
longer period is appropriate and 
publishes the reasons for such 
determination. The proposed rule 
change was published for notice and 
comment in the Federal Register on 
October 7, 2020.9 April 5, 2021 is 180 
days from that date, and June 4, 2021 is 
240 days from that date. 

The Commission finds it appropriate 
to designate a longer period within 
which to issue an order approving or 
disapproving the proposed rule change 
so that it has sufficient time to consider 
the proposed rule change, the issues 
raised in the comment letters that have 
been submitted in connection therewith, 
and the Exchange’s responses to 
comments. Accordingly, the 
Commission, pursuant to Section 
19(b)(2) of the Act,10 designates June 4, 
2021 as the date by which the 
Commission should either approve or 
disapprove the proposed rule change 
(File No. SR–FINRA–2020–031). 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.11 
J. Matthew DeLesDernier, 
Assistant Secretary. 
[FR Doc. 2021–07272 Filed 4–8–21; 8:45 am] 

BILLING CODE 8011–01–P 

SMALL BUSINESS ADMINISTRATION 

[License No. 06/06–0332] 

Main Street Capital II, L.P.; Surrender 
of License of Small Business 
Investment Company 

Pursuant to the authority granted to 
the United States Small Business 
Administration under the Small 
Business Investment Act of 1958, as 
amended, under Section 309 of the Act 

and Section 107.1900 of the Small 
Business Administration Rules and 
Regulations (13 CFR 107.1900) to 
function as a small business investment 
company under the Small Business 
Investment Company License No. 06/ 
06–0332 issued to Main Street Capital II, 
L.P., said license is hereby declared null 
and void. 
Small Business Administration. 
Thomas G. Morris, 
Acting Associate Administrator, Director, 
Office of SBIC Liquidation, Office of 
Investment and Innovation. 
[FR Doc. 2021–07325 Filed 4–8–21; 8:45 am] 

BILLING CODE P 

SOCIAL SECURITY ADMINISTRATION 

[Docket No: SSA–2021–0009] 

Agency Information Collection 
Activities: Proposed Request and 
Comment Request 

The Social Security Administration 
(SSA) publishes a list of information 
collection packages requiring clearance 
by the Office of Management and 
Budget (OMB) in compliance with 
Public Law 104–13, the Paperwork 
Reduction Act of 1995, effective October 
1, 1995. This notice includes revisions 
of OMB-approved information 
collections. 

SSA is soliciting comments on the 
accuracy of the agency’s burden 
estimate; the need for the information; 
its practical utility; ways to enhance its 
quality, utility, and clarity; and ways to 
minimize burden on respondents, 
including the use of automated 
collection techniques or other forms of 
information technology. Mail, email, or 
fax your comments and 
recommendations on the information 
collection(s) to the OMB Desk Officer 
and SSA Reports Clearance Officer at 
the following addresses or fax numbers. 

(OMB), Office of Management and 
Budget, Attn: Desk Officer for SSA, 
Comments: https://www.reginfo.gov/ 
public/do/PRAMain. Submit your 
comments online referencing Docket ID 
Number [SSA–2021–0009]. 

(SSA), Social Security 
Administration, OLCA, Attn: Reports 
Clearance Director, 3100 West High 
Rise, 6401 Security Blvd., Baltimore, 
MD 21235, Fax: 410–966–2830, Email 
address: OR.Reports.Clearance@ssa.gov, 
Or you may submit your comments 
online through https://www.reginfo.gov/ 
public/do/PRAMain, referencing Docket 
ID Number [SSA–2021–0009]. 

I. The information collection below is 
pending at SSA. SSA will submit it to 
OMB within 60 days from the date of 
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this notice. To be sure we consider your 
comments, we must receive them no 
later than June 8, 2021. Individuals can 
obtain copies of the collection 
instrument by writing to the above 
email address. 

Social Security Number Verification 
Services—20 CFR 401.45—0960–0660. 
Internal Revenue Service regulations 
require employers to provide wage and 
tax data to SSA using Form W–2, or its 

electronic equivalent. As part of this 
process, the employer must furnish the 
employee’s name and Social Security 
number (SSN). In addition, the 
employee’s name and SSN must match 
SSA’s records for SSA to post earnings 
to the employee’s earnings record, 
which SSA maintains. SSA offers the 
Social Security Number Verification 
Service (SSNVS), which allows 
employers to verify the reported names 

and SSNs of their employees match 
those in SSA’s records. SSNVS is a cost- 
free method for employers to verify 
employee information via the internet. 
The respondents are employers who 
need to verify SSN data using SSA’s 
records. 

Type of Request: Revision of an OMB- 
approved information collection. 

Modality of completion Number of 
respondents 

Frequency of 
response 

Number of 
responses 

Average 
burden per 
response 
(minutes) 

Estimated 
total 

annual 
burden 
(hours) 

Average 
theoretical 
hourly cost 

amount 
(dollars) * 

Total annual 
opportunity 

cost 
(dollars) ** 

SSNVS .......................................................... 44,891 60 2,693,460 5 224,455 * $38.23 ** $8,580,915 

* We based this figure on the average hourly wage for Accountants and Auditors, as reported by the U.S. Bureau of Labor Statistics data (https://www.bls.gov/oes/ 
current/oes132011.htm). 

** This figure does not represent actual costs that SSA is imposing on recipients of Social Security payments to complete this application; rather, these are theo-
retical opportunity costs for the additional time respondents will spend to complete the application. There is no actual charge to respondents to complete the 
application. 

II. SSA submitted the information 
collections below to OMB for clearance. 
Your comments regarding these 
information collections would be most 
useful if OMB and SSA receive them 30 
days from the date of this publication. 
To be sure we consider your comments, 
we must receive them no later than May 
10, 2021. Individuals can obtain copies 
of these OMB clearance packages by 
writing to OR.Reports.Clearance@
ssa.gov. 

1. Statement of Living Arrangements, 
In-Kind Support, and Maintenance—20 
CFR 416.1130–416.1148—0960–0174. 
SSA determines Supplemental Security 
Income (SSI) payment amounts based 
on applicants’ and recipients’ needs. We 
measure individuals’ needs, in part, by 
the amount of income they receive, 
including in-kind support and 
maintenance in the form of food and 
shelter provided by other persons. SSA 
uses Form SSA–8006–F4 to determine if 

in-kind support and maintenance exists 
for SSI applicants and recipients. This 
information also assists SSA in 
determining the income value of in-kind 
support and maintenance SSI applicants 
and recipients receive. The respondents 
are individuals who apply for SSI 
payments, or who complete an SSI 
eligibility redetermination. 

Type of Request: Revision of an OMB- 
approved information collection. 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated 
total 

annual burden 
(hours) 

Average 
theoretical 
hourly cost 

amount 
(dollars) * 

Average wait 
time in field 

office 
(minutes) ** 

Total annual 
opportunity 

cost 
(dollars) *** 

Intranet version (SSI Claims System) ........... 109,436 1 7 12,768 * $10.95 ........................ *** $139,810 
Paper version ................................................ 12,160 1 7 1,419 * 10.95 ** 24 *** 68,799 

Totals ..................................................... 121,596 ........................ ........................ 14,187 ........................ ........................ *** 208,609 

* We based this figure on average DI payments based on SSA’s current FY 2021 data (https://www.ssa.gov/legislation/2021FactSheet.pdf). 
** We based this figure on the average FY 2020 wait times for field offices, based on SSA’s current management information data. 
*** This figure does not represent actual costs that SSA is imposing on recipients of Social Security payments to complete this application; rather, these are theo-

retical opportunity costs for the additional time respondents will spend to complete the application. There is no actual charge to respondents to complete the 
application. 

2. Modified Benefit Formula 
Questionnaire—Foreign Pension—0960– 
0561. SSA applies the Windfall 
Elimination Provision, a modified 
benefit formula used to compute U.S. 
Social Security benefits for people 
entitled to both a pension or annuity 
based on employment after 1956 not 
covered by U.S. Social Security (that is, 
a ‘non-covered pension) and a U.S. 
Social Security retirement or disability 
insurance benefit. A non-covered 
pension is a pension paid by an 
employer that does not withhold Social 
Security taxes from the employee’s 

salaries; these are typically state and 
local governments or foreign country 
employers. SSA uses the information 
collected on Form SSA–308 to 
determine exactly how much (if any) of 
a foreign pension we may use to reduce 
the amount of Title II Social Security 
retirement or disability benefits under 
the modified benefit formula. 
Respondents complete Form SSA–308 
during the initial claims process if they 
indicate they will receive a foreign 
pension. A claimant who later receives 
a foreign pension must notify SSA and 
complete the SSA–308 again. The 

respondents are applicants for Title II 
Social Security, or disability benefits 
who are first eligible for a foreign 
pension after 1985, and who are 
entitled, or will be entitled, to a foreign 
pension based on an application filed 
with the appropriate foreign agency or 
employer. 

This is a correction notice: SSA 
published the incorrect burden 
information for this collection at 86 FR 
7447, on 1/28/21. We are providing the 
correct burden here. 

Type of Request: Revision of an OMB- 
approved information collection. 

VerDate Sep<11>2014 17:45 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00091 Fmt 4703 Sfmt 4703 E:\FR\FM\09APN1.SGM 09APN1

I I I I I I I 

https://www.ssa.gov/legislation/2021FactSheet.pdf
https://www.bls.gov/oes/current/oes132011.htm
https://www.bls.gov/oes/current/oes132011.htm
mailto:OR.Reports.Clearance@ssa.gov
mailto:OR.Reports.Clearance@ssa.gov


18585 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Notices 

1 ABS was granted authority to lease and operate 
the Lines in Alabama Southern Railroad—Lease & 
Operation Exemption—Kansas City Southern 
Railway, FD 34754 (STB served Dec. 2, 2005). ABS 
was granted authority for an amendment to the 
lease extending its term to November 30, 2024, in 
Alabama Southern Railroad—Lease & Operation 
Exemption Including Interchange Commitment— 
Kansas City Southern Railway, FD 35889 (STB 
served Jan. 2, 2015). 

2 A copy of the amended lease with the 
interchange commitment was submitted under seal. 
See 49 CFR 1150.43(h)(1). 

3 ABS states that the potential connection with 
AGR, BNSF, and CAGR at Columbus exists on a 
KCS-owned segment of railroad line that ABS does 
not lease (and will not be leasing pursuant to the 
present transaction), but over which ABS operates 
strictly for purposes of effecting interchange with 
KCS at Artesia, Miss. 

Modality of completion Number of 
respondents 

Frequency of 
response 

Average 
burden per 
response 
(minutes) 

Estimated total 
annual burden 

(hours) 

Average 
theoretical 
hourly cost 

amount 
(dollars) * 

Average 
wait time in 
field office 

(minutes) ** 

Total annual 
opportunity 

cost 
(dollars) *** 

SSA–308 ....................................................... 2,465 1 10 411 * $10.95 ** 24 *** $15,297 

* We based this figure on average DI payments based on SSA’s current FY 2021 data (https://www.ssa.gov/legislation/2021FactSheet.pdf). 
** We based this figure on the average FY 2020 wait times for field offices, based on SSA’s current management information data. 
*** This figure does not represent actual costs that SSA is imposing on recipients of Social Security payments to complete this application; rather, these are theo-

retical opportunity costs for the additional time respondents will spend to complete the application. There is no actual charge to respondents to complete the 
application. 

Dated: April 5, 2021. 
Eric Lowman, 
Acting Reports Clearance Officer, Office of 
Legislative Development and Operations, 
Social Security Administration. 
[FR Doc. 2021–07266 Filed 4–8–21; 8:45 am] 

BILLING CODE 4191–02–P 

SURFACE TRANSPORTATION BOARD 

[Docket No. FD 36353] 

Alabama Southern Railroad, L.L.C.— 
Lease Exemption With Interchange 
Commitment—The Kansas City 
Southern Railway Company 

Alabama Southern Railroad, L.L.C. 
(ABS), a Class III rail carrier, has filed 
a verified notice of exemption pursuant 
to 49 CFR 1150.41 to continue to lease 
from The Kansas City Southern Railway 
Company (KCS) and operate 
approximately 85.6 miles of rail lines 
extending between: (1) Milepost 17.0 
near Columbus, Miss., and milepost 
78.9 at Tuscaloosa, Ala. (the Tuscaloosa 
Subdivision); (2) milepost 0.0 at 
Tuscaloosa and milepost 9.3 near Fox, 
Ala. (the Warrior Branch); and (3) 
milepost 443.5 at Brookwood Junction, 
Ala., and milepost 429.1 at Brookwood, 
Ala. (the Brookwood Branch) 
(collectively, the Lines). 

According to the verified notice, ABS 
has leased and operated the Lines since 
2005.1 ABS states that it has entered 
into an amendment of the lease 
agreement governing the Lines, which 
will extend the term of the lease until 
November 30, 2034. ABS states that it 
will continue to be the operator of the 
Lines. 

According to ABS, the amended lease 
between ABS and KCS contains an 
interchange commitment that affects 
interchange with carriers other than 

KCS.2 The affected interchanges are 
with Alabama & Gulf Coast Railway 
(AGR), BNSF Railway Company (BNSF), 
and Columbus & Greenville Railway 
(CAGR) at Columbus; 3 Norfolk 
Southern Railway Company at 
Tuscaloosa; and CSX Transportation, 
Inc., at Brookwood. As required under 
49 CFR 1150.43(h), ABS provided 
additional information regarding the 
interchange commitment. 

ABS has certified that its projected 
annual revenues as a result of this 
transaction will not result in ABS 
becoming a Class II or Class I rail 
carrier, but that its projected annual 
revenues will exceed $5 million. 
Pursuant to 49 CFR 1150.42(e), if a 
carrier’s projected annual revenues will 
exceed $5 million, it must, at least 60 
days before this exemption is to become 
effective, post a notice of its intent to 
undertake the proposed transaction at 
the workplace of the employees on the 
affected lines, serve a copy of the notice 
on the national offices of the labor 
unions with employees on the affected 
lines, and certify to the Board that it has 
done so. However, ABS, concurrently 
with its verified notice of exemption, 
filed a petition for waiver of the 60-day 
advance labor notice requirement. 
ABS’s waiver request will be addressed 
in a separate decision. The Board will 
establish the effective date of the 
exemption in its separate decision on 
the waiver request. 

If the notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the effectiveness of 
the exemption. Petitions for stay must 
be filed no later than April 16, 2021. 

All pleadings, referring to Docket No. 
FD 36353, should be filed with the 

Surface Transportation Board via e- 
filing on the Board’s website. In 
addition, one copy of each pleading 
must be served on ABS’s representative: 
Bradon J. Smith, Fletcher & Sippel LLC, 
29 North Wacker Drive, Suite 800, 
Chicago, IL 60606. 

According to ABS, this action is 
categorically excluded from 
environmental review under 49 CFR 
1105.6(c) and from historic preservation 
reporting requirements under 49 CFR 
1105.8(b). 

Board decisions and notices are 
available at www.stb.gov. 

Decided: April 5, 2021. 
By the Board, Allison C. Davis, Director, 

Office of Proceedings. 
Eden Besera, 
Clearance Clerk. 
[FR Doc. 2021–07265 Filed 4–8–21; 8:45 am] 

BILLING CODE 4915–01–P 

SURFACE TRANSPORTATION BOARD 

[Docket No. FD 36495] 

GG Railroad, LLC—Acquisition and 
Operation Exemption—Line of BQ 
Railroad Company 

GG Railroad, LLC (GGRR), a 
noncarrier and wholly owned 
subsidiary of Gavilon Grain LLC, has 
filed a verified notice of exemption 
under 49 CFR 1150.31 to acquire and 
operate approximately 1.64 miles of rail 
line located between milepost 8.0 and 
milepost 9.64 at Rogers, in Barnes 
County, N.D. (the Line). The Line is 
currently owned and operated by BQ 
Railroad Company (BQRR), a Class III 
rail carrier. 

The verified notice states that GGRR 
and BQRR are parties to an agreement 
that, when finalized, will include the 
sale of all of BQRR’s rights in the Line 
and underlying land to GGRR, to be 
conveyed via a quitclaim deed. GGRR 
states it will own, operate, and provide 
common carrier service to shippers on 
the Line, noting there is currently only 
one shipper, a grain facility. According 
to GGRR, BNSF Railway Company 
(BNSF) retains trackage rights over the 
Line but has not utilized those trackage 
rights in approximately 15 years. 
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GGRR certifies that its projected 
annual revenues as a result of this 
transaction will not exceed $5 million 
or the threshold required to qualify as 
a Class III carrier. GGRR also certifies 
that the proposed acquisition and 
operation of the Line does not involve 
a provision or agreement that may limit 
future interchange with a third-party 
connecting carrier. 

The transaction may be consummated 
on or after April 25, 2021, the effective 
date of the exemption (30 days after the 
verified notice was filed). 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the effectiveness of 
the exemption. Petitions for stay must 
be filed no later than April 16, 2021 (at 
least seven days before the exemption 
becomes effective). 

All pleadings, referring to Docket No. 
FD 36495, should be filed with the 
Surface Transportation Board via e- 
filing on the Board’s website. In 
addition, a copy of each pleading must 
be served on GGRR’s representative, 
Thomas W. Wilcox, GKG Law, P.C., The 
Foundry Building, 1055 Thomas 
Jefferson St. NW, Suite 500, 
Washington, DC 20007. 

According to GGRR, this action is 
categorically excluded from 
environmental review under 49 CFR 
1105.6(c) and from historic preservation 
reporting requirements under 49 CFR 
1105.8(b). 

Board decisions and notices are 
available at www.stb.gov. 

Decided: April 5, 2021. 
By the Board, Allison C. Davis, Director, 

Office of Proceedings. 
Andrea Pope-Matheson, 
Clearance Clerk. 
[FR Doc. 2021–07275 Filed 4–8–21; 8:45 am] 

BILLING CODE 4915–01–P 

TENNESSEE VALLEY AUTHORITY 

Meeting of the Regional Resource 
Stewardship Council 

AGENCY: Tennessee Valley Authority 
(TVA). 
ACTION: Notice of meeting. 

SUMMARY: The TVA Regional Resource 
Stewardship Council (RRSC) will hold a 
virtual meeting on Tuesday, April 20, 
2021, to hear updates on multiple 
subjects. 
DATES: The meeting will be held on 
Tuesday, April 20, 2021 from 9:00 a.m. 
to 1:30 p.m. EDT. 

ADDRESSES: The meeting is virtual and 
open to the public. Public members 
must preregister at the following link: 
http://bit.ly/RRSC--April by 5 p.m. April 
19, 2021. Anyone needing special 
accommodations should let the contact 
below know at least a week in advance. 
FOR FURTHER INFORMATION CONTACT: 
Cathy Coffey, ccoffey@tva.gov or 865/ 
632–4494. 
SUPPLEMENTARY INFORMATION: The RRSC 
was established to advise TVA on its 
natural resource and stewardship 
activities, and the priorities among 
competing objectives and values. The 
RERC was established to advise TVA on 
its energy resource activities, and the 
priorities among competing objectives 
and values. Notice of this meeting is 
given under the Federal Advisory 
Committee Act (FACA), 5 U.S.C. App.2. 

The meeting agenda includes the 
following: 
1. Welcome and Introductions 
2. Presentation Regarding TVA’s Asset 

Planning 
3. Presentation on Carbon Strategy 
4. Update on River Operations 
5. Update on Natural Resource projects 
6. Public Comment period 

A 30-minute public comment session 
will be held at 12:30 p.m. EDT. If you 
wish to speak, send email request to 
ccoffey@tva.gov by the 5 p.m. April 19. 
Written comments also are invited. 
Written comments must be emailed to 
ccoffey@tva.gov no later than April 18, 
2021, so they may be shared with the 
RRSC prior to the meeting. 

Dated: March 31, 2021. 
The Designated Federal Official of the 

Tennessee Valley Authority, Melanie Farrell, 
Vice President of External Strategy & 
Regulatory Affairs, having reviewed and 
approved this document, is delegating the 
authority to sign this document to Cathy 
Coffey, Senior Program Manager of 
Stakeholder Relations, for purposes of 
publication in the Federal Register. 
Cathy Coffey, 
Senior Program Manager, Stakeholder 
Relations, Tennessee Valley Authority. 
[FR Doc. 2021–07267 Filed 4–8–21; 8:45 am] 

BILLING CODE 8120–08–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[Docket Number: FAA–2021–0179] 

Agency Information Collection 
Activities: Requests for Comments; 
Clearance of Renewed Approval of 
Information Collection: Airport Noise 
Compatibility Planning 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, the 
Federal Aviation Administration (FAA) 
invites public comments about our 
intention to request the Office of 
Management and Budget’s (OMB) 
approval to renew an information 
collection. The collection involves 
information on voluntary airport noise 
compatibility programs. The 
information to be collected is necessary 
because noise compatibility program 
measures are eligible for Federal grants 
in-aid if they are provided to FAA for 
review and approval in advance. The 
respondents are airport sponsors that 
voluntarily submit noise exposure maps 
and noise compatibility programs to the 
FAA for review and approval. 
DATES: Send comments on or before 
June 8, 2021. 
ADDRESSES: Interested persons are 
invited to submit written comments on 
the proposed information collection to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget. Comments should be addressed 
to the attention of the Desk Officer, 
Department of Transportation/FAA. 
Comments can be submitted via 
electronic mail to oirasubmission@
omb.eop.gov or by the following 
additional options: 
By mail to: The Office of Information 

and Regulatory Affairs, Office of 
Management and Budget, Docket 
Library, Room 10102, 725 17th Street 
NW, Washington, DC 20503 or 

By fax to: 202–395–6974 
By Electronic Docket: 

www.regulations.gov (Enter docket 
number into search field). 

FOR FURTHER INFORMATION CONTACT: 
Susan Staehle by electronic mail at: 
susan.staehle@faa.gov or by phone at: 
202–267–7935. 
SUPPLEMENTARY INFORMATION: 

Public Comments Invited: You are 
asked to comment on any aspect of this 
information collection, including (a) 
Whether the proposed collection of 
information is necessary for FAA’s 
performance; (b) the accuracy of the 
estimated burden; (c) ways for FAA to 
enhance the quality, utility and clarity 
of the information collection; and (d) 
ways that the burden could be 
minimized without reducing the quality 
of the collected information. The agency 
will summarize and/or include your 
comments in the request for OMB’s 
clearance of this information collection. 

OMB Control Number: 2120–0517. 
Title: Airport Noise Compatibility 

Planning. 
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Form Numbers: There are no FAA 
forms associated with this collection. 

Type of Review: Renewal of an 
Information Collection. 

Background: The voluntarily 
submitted information from the current 
collection process pursuant to Tile 14 
Code of Federal Regulations (CFR) part 
150, (e.g., airport noise exposure maps 
and airport noise compatibility 
programs, or their revisions) is used by 
the FAA to conduct reviews of the 
submissions to determine if an airport 
sponsor’s noise compatibility program is 
eligible for Federal grant funds. If 
airport sponsors did not voluntarily 
submit noise exposure maps and noise 
compatibility programs for FAA review 
and approval, the airport sponsor would 
not be eligible for the set aside of 
discretionary grant funds. 

Respondents: Approximately 15 
airport sponsors. 

Frequency: Information is collected 
on occasion. 

Estimated Average Burden per 
Response: 3,744 hours. 

Estimated Total Annual Burden: 
56,160 hours. 

Issued in: Washington, DC, March 31, 
2021. 
Susan Staehle, 
Environmental Protection Specialist, Office 
of Airports, Planning and Environmental 
Division, APP–400. 
[FR Doc. 2021–06945 Filed 4–8–21; 8:45 am] 

BILLING CODE 4910–13–P 

DEPARTMENT OF THE TREASURY 

Office of Foreign Assets Control 

Notice of OFAC Sanctions Actions 

AGENCY: Office of Foreign Assets 
Control, Treasury. 
ACTION: Notice. 

SUMMARY: The U.S. Department of the 
Treasury’s Office of Foreign Assets 
Control (OFAC) is publishing the names 
of one or more persons that have been 
placed on OFAC’s Specially Designated 
Nationals and Blocked Persons List 
(SDN List) based on OFAC’s 
determination that one or more 
applicable legal criteria were satisfied. 
All property and interests in property 
subject to U.S. jurisdiction of these 
persons are blocked, and U.S. persons 
are generally prohibited from engaging 
in transactions with them. 
DATES: See SUPPLEMENTARY INFORMATION 
section for effective date. 
FOR FURTHER INFORMATION CONTACT: 
OFAC: Andrea Gacki, Director, tel.: 
202–622–2480; Associate Director for 
Global Targeting, tel.: 202–622–2420; 

Assistant Director for Licensing, tel.: 
202–622–2480; Assistant Director for 
Regulatory Affairs, tel.: 202–622–4855; 
or the Assistant Director for Sanctions 
Compliance & Evaluation, tel.: 202–622– 
2490. 
SUPPLEMENTARY INFORMATION: 

Electronic Availability 

The Specially Designated Nationals 
and Blocked Persons List and additional 
information concerning OFAC sanctions 
programs are available on OFAC’s 
website (www.treasury.gov/ofac). 

Notice of OFAC Action 

On April 6, 2021, OFAC determined 
that the property and interests in 
property subject to U.S. jurisdiction of 
the following persons are blocked under 
the relevant sanctions authority listed 
below. 

Individuals 

1. CHACON MIRANDA, Alejandro, 
Avenida Lopez Mateos Sur 4000, 
Fraccionamiento San Martin del Tajo, 
Interior Calle Camino del Azteca 121, 
Tlajomulco de Zuniga, Jalisco, Mexico; Calle 
Coral 2623, Fraccionamiento Residencial 
Victoria, Guadalajara, Jalisco, Mexico; DOB 
22 Jul 1985; POB Ziracuaretiro, Michoacan, 
Mexico; nationality Mexico; Gender Male; 
C.U.R.P. CAMA850722HMNHRL02 (Mexico) 
(individual) [SDNTK]. Designated pursuant 
to section 805(b)(2) of the Foreign Narcotics 
Kingpin Designation Act (Kingpin Act), 21 
U.S.C. 1904(b)(2), for materially assisting in, 
or providing financial or technological 
support for or to, or providing goods or 
services in support of, the CARTEL DE 
JALISCO NUEVA GENERACION (CJNG) 
[SDNTK]. 

2. GUDINO HARO, Francisco Javier (Latin: 
GUDIÑO HARO, Francisco Javier) (a.k.a. ‘‘La 
Gallina’’), Puerto Vallarta, Jalisco, Mexico; 
Guadalajara, Jalisco, Mexico; DOB 29 Feb 
1988; POB Guadalajara, Jalisco, Mexico; 
nationality Mexico; Gender Male; C.U.R.P. 
GUHF880229HJCDRR07 (Mexico) 
(individual) [SDNTK]. Designated pursuant 
to section 805(b)(2) of the Kingpin Act, 21 
U.S.C. 1904(b)(2), for materially assisting in, 
or providing financial or technological 
support for or to, or providing goods or 
services in support of, CJNG [SDNTK]. 

3. RIVERA VARELA, Carlos Andres (a.k.a. 
‘‘La Firma’’), Puerto Vallarta, Jalisco, Mexico; 
DOB 19 Jun 1986; POB Cali, Valle, Colombia; 
nationality Mexico; alt. nationality Colombia; 
Gender Male; Cedula No. 1130648070 
(Colombia); C.U.R.P. RIVC860619HNEVRR04 
(Mexico) (individual) [SDNTK]. Designated 
pursuant to section 805(b)(2) of the Kingpin 
Act, 21 U.S.C. 1904(b)(2), for materially 
assisting in, or providing financial or 
technological support for or to, or providing 
goods or services in support of, CJNG 
[SDNTK]. 

Entities 

1. AGRICOLA COSTA ALEGRE S.P.R. DE 
R.L., Puerto Vallarta, Jalisco, Mexico; SRE 

Permit No. A201611021236510536 (Mexico) 
[SDNTK]. Designated pursuant to section 
805(b)(3) of the Kingpin Act, 21 U.S.C. 
1904(b)(3), for being owned, controlled, or 
directed by, or acting for or on behalf of, 
Francisco Javier GUDINO HARO [SDNTK]. 

2. DALE TOURS, S.A. DE C.V., Calle Labna 
#1437, Local Interior 6, Jardines del Sol, 
Zapopan, Jalisco C.P. 45050, Mexico; Coral 
2623, Colonia Residencial Victoria, 
Guadalajara, Jalisco C.P. 44560, Mexico; 
website http://daletours.com; R.F.C. 
DTO090601K40 (Mexico) [SDNTK]. 
Designated pursuant to section 805(b)(3) of 
the Kingpin Act, 21 U.S.C. 1904(b)(3), for 
being owned, controlled, or directed by, or 
acting for or on behalf of, Alejandro 
CHACON MIRANDA [SDNTK]. 

Dated: April 6, 2021. 
Bradley T. Smith, 
Acting Director, Office of Foreign Assets 
Control, U.S. Department of the Treasury. 
[FR Doc. 2021–07327 Filed 4–8–21; 8:45 am] 

BILLING CODE 4810–AL–P 

DEPARTMENT OF THE TREASURY 

Debt Management Advisory Committee 
Meeting 

Notice is hereby given, pursuant to 5 
U.S.C. App. 2, 10(a)(2), that a meeting 
will take place via conference call on 
May 4, 2021 at 10:45 a.m. of the 
following debt management advisory 
committee: Treasury Borrowing 
Advisory Committee of The Securities 
Industry and Financial Markets 
Association. 

At this meeting, the Treasury is 
seeking advice from the Committee on 
topics related to the economy, financial 
markets, Treasury financing, and debt 
management. Following the working 
session, the Committee will present a 
written report of its recommendations. 
The meeting will be closed to the 
public, pursuant to 5 U.S.C. App. 2, 
10(d) and Public Law 103–202, 
202(c)(1)(B)(31 U.S.C. 3121 note). 

This notice shall constitute my 
determination, pursuant to the authority 
placed in heads of agencies by 5 U.S.C. 
App. 2, 10(d) and vested in me by 
Treasury Department Order No. 101–05, 
that the meeting will consist of 
discussions and debates of the issues 
presented to the Committee by the 
Secretary of the Treasury and the 
making of recommendations of the 
Committee to the Secretary, pursuant to 
Public Law 103–202, 202(c)(1)(B). Thus, 
this information is exempt from 
disclosure under that provision and 5 
U.S.C. 552b(c)(3)(B). In addition, the 
meeting is concerned with information 
that is exempt from disclosure under 5 
U.S.C. 552b(c)(9)(A). The public interest 
requires that such meetings be closed to 
the public because the Treasury 
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Department requires frank and full 
advice from representatives of the 
financial community prior to making its 
final decisions on major financing 
operations. Historically, this advice has 
been offered by debt management 
advisory committees established by the 
several major segments of the financial 
community. When so utilized, such a 
committee is recognized to be an 
advisory committee under 5 U.S.C. App. 
2, 3. 

Although the Treasury’s final 
announcement of financing plans may 
not reflect the recommendations 
provided in reports of the Committee, 
premature disclosure of the Committee’s 
deliberations and reports would be 
likely to lead to significant financial 
speculation in the securities market. 
Thus, this meeting falls within the 
exemption covered by 5 U.S.C. 
552b(c)(9)(A). 

The Office of Debt Management is 
responsible for maintaining records of 
debt management advisory committee 
meetings and for providing annual 
reports setting forth a summary of 
Committee activities and such other 
matters as may be informative to the 
public consistent with the policy of 5 
U.S.C. 552(b). The Designated Federal 
Officer or other responsible agency 
official who may be contacted for 
additional information is Fred 
Pietrangeli, Director for Office of Debt 
Management (202) 622–1876. 

Dated: April 6, 2021. 
Frederick E. Pietrangeli, 
Director (for Office of Debt Management). 
[FR Doc. 2021–07296 Filed 4–8–21; 8:45 am] 

BILLING CODE 4810–25–P 

DEPARTMENT OF VETERANS 
AFFAIRS 

[OMB Control No. 2900–0101] 

Agency Information Collection 
Activity: Eligibility Verification Reports 
(EVRs) 

AGENCY: Veterans Benefits 
Administration, Department of Veterans 
Affairs. 
ACTION: Notice. 

SUMMARY: Veteran’s Benefits 
Administration (VBA), Department of 
Veterans Affairs (VA), is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act (PRA) of 
1995, Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 

extension of a currently approved 
collection, and allow 60 days for public 
comment in response to the notice. 
DATES: Written comments and 
recommendations on the proposed 
collection of information should be 
received on or before June 8, 2021. 
ADDRESSES: Submit written comments 
on the collection of information through 
Federal Docket Management System 
(FDMS) at www.Regulations.gov or to 
Nancy J. Kessinger, Veterans Benefits 
Administration (20M33), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW, Washington, DC 20420 or email to 
nancy.kessinger@va.gov. Please refer to 
‘‘OMB Control No. 2900–0101’’ in any 
correspondence. During the comment 
period, comments may be viewed online 
through FDMS. 
FOR FURTHER INFORMATION CONTACT: 
Maribel Aponte, Office of Enterprise 
and Integration, Data Governance 
Analytics (008), 1717 H Street NW, 
Washington, DC 20006, (202) 266–4688 
or email maribel.aponte@va.gov. Please 
refer to ‘‘OMB Control No. 2900–0101’’ 
in any correspondence. 
SUPPLEMENTARY INFORMATION: Under the 
PRA of 1995, Federal agencies must 
obtain approval from the Office of 
Management and Budget (OMB) for each 
collection of information they conduct 
or sponsor. This request for comment is 
being made pursuant to Section 
3506(c)(2)(A) of the PRA. 

With respect to the following 
collection of information, VBA invites 
comments on: (1) Whether the proposed 
collection of information is necessary 
for the proper performance of VBA’s 
functions, including whether the 
information will have practical utility; 
(2) the accuracy of VBA’s estimate of the 
burden of the proposed collection of 
information; (3) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
the use of other forms of information 
technology. 

Authority: 38 U.S.C. 1506; 38 CFR 3.277. 

Title: Eligibility Verification Reports 
(EVRs) VA Forms: 21P–0510, 21P–0510 
(Spanish), 21P–0512S–1, 21P–0512S–1 
(Spanish), 21P–0513–1, 21P–0513–1 
(Spanish), 21P–0514–1, 21P–0514–1 
(Spanish), 21P–0516–1, 21P–0516–1 
(Spanish), 21P–0517–1, 21P–0517 
(Spanish), 21P–0518–1, 21P–0518–1 
(Spanish), 21P–0519C–1, 21P–0519C–1 
(Spanish), 21P–0519S–1, 21P–0519S–1 
(Spanish). 

OMB Control Number: 2900–0101. 

Type of Review: Extension of a 
currently approved collection. 

Abstract: A Claimant’s eligibility for 
Pension is determined, in part, by 
countable family income and net worth. 
Any individual who has applied for, or 
receives, VA Pension or Parents’ 
Dependency and Indemnity 
Compensation (DIC) must promptly 
notify the VA in writing of any change 
in entitlement factors. VBA uses 
Eligibility Verification Reports (EVRs) to 
receive income and net worth 
information from Pension and Parents 
DIC claimants and beneficiaries to 
evaluate eligibility for benefits. The 
reported information can result in 
increased or decreased benefits. 
Typically, the claimants and 
beneficiaries utilize the form to notify 
the VA of changes in the income and net 
worth, though the forms could be used 
to reopen a claim for benefits in limited 
circumstances. In an effort to safeguard 
Veterans and their beneficiaries from 
financial exploitation, the instructions 
on forms within this collection were 
amended to include information 
regarding VA-accredited attorneys or 
agents charging fees in connection with 
a proceeding before the Department of 
Veterans Affairs with respect to a claim. 

Affected Public: Individuals and 
households. 

Estimated Annual Burden: 34,500. 
Estimated Average Burden per 

Respondent: 30 minutes. 
Frequency of Response: One time. 
Estimated Number of Respondents: 

69,000. 
By direction of the Secretary: 

Maribel Aponte, 
VA PRA Clearance Officer, Office of 
Enterprise and Integration/Data Governance 
Analytics, Department of Veterans Affairs. 
[FR Doc. 2021–07268 Filed 4–8–21; 8:45 am] 

BILLING CODE 8320–01–P 

DEPARTMENT OF VETERANS 
AFFAIRS 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of Veterans Affairs 
(VA), Veterans Health Administration 
(VHA). 
ACTION: Notice of a new system of 
records. 

SUMMARY: The Privacy Act of 1974 
requires that all agencies publish in the 
Federal Register a notice of the 
existence and character of their systems 
of records. Notice is hereby given that 
the Department of Veterans Affairs (VA) 
is establishing a new system of records 
entitled, ‘‘Caregiver Support Program— 
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Caregiver Record Management 
Application (CARMA)—VA’’ (197VA10) 
formerly included and described in the 
‘‘Enrollment and Eligibility Records- 
VA’’ (147VA10NF1) last amended in the 
Federal Register on July 14, 2016. 
DATES: Comments on this new system of 
records must be received no later than 
May 10, 2021. If no public comment is 
received during the period allowed for 
comment or unless otherwise published 
in the Federal Register by VA, the new 
system of records will become effective 
a minimum of 30 days after date of 
publication in the Federal Register. If 
VA receives public comments, VA shall 
review the comments to determine 
whether any changes to the notice are 
necessary. 
ADDRESSES: Comments may be 
submitted through www.Regulations.gov 
or mailed to VA Privacy Service, 810 
Vermont Avenue NW, (005R1A), 
Washington, DC 20420. Comments 
should indicate that they are submitted 
in response to ‘‘Caregiver Support 
Program—Caregiver Record 
Management Application (CARMA)— 
VA’’ (197VA10). Comments received 
will be available at regulations.gov for 
public viewing, inspection or copies. 
FOR FURTHER INFORMATION CONTACT: 
Stephania Griffin, Veterans Health 
Administration (VHA) Privacy Officer, 
Department of Veterans Affairs, 810 
Vermont Avenue NW, Washington, DC 
20420; telephone (704) 245–2492 (Note: 
Not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

I. Description of Proposed Systems of 
Records 

Information in this system of records 
is used to establish and maintain 
records of individuals applying for, 
participating in, and those who have 
previously applied for or participated in 
the Program of Comprehensive 
Assistance for Family Caregivers 
(PCAFC), as well as individuals 
interested in participating, those who 
have previously participated in the 
Program of General Caregiver Support 
Services (PGCSS), and callers to the 
Caregiver Support Line (CSL). 
Information is maintained in the 
Caregiver Record Management 
Application (CARMA). CARMA is a 
workflow management system that 
supports the administration and 
oversight of the PCAFC, PGCSS and CSL 
to include documentation of the PCAFC 
application workflow, tracking of initial 
and ongoing eligibility for PCAFC and 
PGCSS, ongoing assessment and 
monitoring, automation of the PCAFC 
stipend payment process, and supports 
needs/record of calls to the VA’s CSL. 

This system of records will also be used 
for data matching with other VA and 
external systems to support initial and 
continued eligibility determinations for 
services available through PGCSS and 
PCAFC. This matching includes 
CARMA direct or indirect interface with 
multiple systems to provide 
comprehensive matching of key data 
and resources to include (but not 
limited to) the Enrollment System, 
Identity Access Management, 
Incarceration data/data matching with 
state and Federal Agencies (via Veterans 
Benefit Administration), My HealtheVet, 
VA.Gov, Beneficiary Travel, VHA 
Corporate Data Warehouse, VBA 
Corporate Warehouse, and other similar 
interfaces/matches with systems to 
support initial and continued eligibility 
determination for services. 

Public Law 111–163, the Caregivers 
and Veterans Omnibus Health Services 
Act of 2010, established 38 U.S.C. 
1720G, directed VA to establish a 
Program of Comprehensive Assistance 
for Family Caregivers of eligible 
Veterans, and a Program of General 
Caregiver Support Services for 
caregivers of Veterans who are enrolled 
in the health care system established 
under 38 U.S.C. 1705(a) (including 
caregivers who do not reside with such 
Veterans). These two programs are 
collectively referred to as the Caregiver 
Support Program (CSP). Caregivers of 
Veterans participating in these programs 
are eligible to receive certain benefits. 
Caregivers of eligible Veterans 
participating in the PGCSS are eligible 
for Education, Training and Technical 
Support to include the use of telehealth, 
respite care and counseling. Through 
PCAFC, Family Caregivers have access 
to these same services and also may 
receive enhanced respite care, mental 
health care, and travel, lodging, and 
subsistence (to attend required caregiver 
training and Veteran medical 
appointments). In addition, PCAFC 
provides designated primary family 
caregivers of eligible Veterans with a 
monthly stipend payment and access to 
health care services through the Civilian 
Health and Medical Program of the 
Department of Veterans Affairs 
(CHAMPVA) for those not entitled to 
care of services under a health plan 
contract. VA has also established a 
Caregiver Support Line based in 
Canandaigua, NY to provide resources 
and referrals to callers regarding 
caregiver supports. Callers to the CSL 
include caregivers of Veterans, Veterans, 
and those with an interest in supporting 
Veterans and caregivers. 

VA MISSION Act of 2018 amended 38 
U.S.C. 1720G by expanding eligibility 
for PCAFC, establishing new benefits for 

designated Primary Family Caregivers of 
eligible Veterans, and making other 
changes affecting program eligibility 
and VA’s evaluation of PCAFC 
applications. Section 162 directs VA to 
implement an information technology 
system that fully supports the Program 
and allows for data assessment and 
comprehensive monitoring. This 
technology system is the Caregiver 
Record Management Application, 
otherwise known as CARMA. 

II. Proposed Routine Use Disclosures of 
Data in the System 

We are proposing to establish the 
following Routine Use disclosures of 
information maintained in the system. 

1. VA may disclose information from 
this system of records relevant to a 
claim of a Veteran or beneficiary, such 
as the name, address, the basis and 
nature of a claim, amount of benefit 
payment information, medical 
information, and military service and 
active duty separation information, at 
the request of the claimant to accredited 
service organizations, VA-approved 
claim agents, and attorneys acting under 
a declaration of representation, so that 
these individuals can aid claimants in 
the preparation, presentation, and 
prosecution of claims under the laws 
administered by VA. The name and 
address of a claimant will not, however, 
be disclosed to these individuals under 
this routine use if the claimant has not 
requested the assistance of an accredited 
service organization, claims agent or an 
attorney. 

VA must be able to disclose this 
information to accredited service 
organizations, VA-approved claim 
agents, and attorneys representing 
Veterans so they can assist Veterans by 
preparing, presenting, and prosecuting 
claims under the laws administered by 
VA. 

2. VA may disclose any information 
in this system, except the names and 
home addresses of Veterans and their 
dependents, which is relevant to a 
suspected or reasonably imminent 
violation of law, whether civil, criminal 
or regulatory in nature and whether 
arising by general or program statute or 
by regulation, rule or order issued 
pursuant thereto, to a Federal, state, 
local, tribal, or foreign agency charged 
with the responsibility of investigating 
or prosecuting such violation, or 
charged with enforcing or implementing 
the statute, regulation, rule or order. VA 
may also disclose the names and 
addresses of Veterans and their 
dependents to a Federal agency charged 
with the responsibility of investigating 
or prosecuting civil, criminal or 
regulatory violations of law, or charged 
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with enforcing or implementing the 
statute, regulation, rule or order issued 
pursuant thereto. 

VA must be able to provide 
information that pertains to a violation 
of laws to law enforcement authorities 
in order for them to investigate and 
enforce those laws. Under 38 U.S.C. 
5701(a) and (f), VA may disclose the 
names and addresses of Veterans and 
their dependents to Federal entities 
with law enforcement responsibilities. 
This is distinct from the authority to 
disclose records in response to a 
qualifying request from a law 
enforcement entity, as authorized by 
Privacy Act subsection 5 U.S.C. 
552a(b)(7). 

3. VA may disclose information from 
this system of records in the course of 
presenting evidence to a court, 
magistrate, or administrative tribunal; in 
matters of guardianship, inquests, and 
commitments; to private attorneys 
representing Veterans rated incompetent 
in conjunction with issuance of 
Certificates of Incompetency; and to 
probation and parole officers in 
connection with court-required duties. 

4. VA may disclose information to a 
fiduciary or guardian ad litem in 
relation to his or her representation of 
a claimant in any legal proceeding, but 
only to the extent necessary to fulfill the 
duties of the fiduciary or the guardian 
ad litem. 

This disclosure permits VA to provide 
individual information to an appointed 
VA Federal fiduciary or to the 
individual’s guardian ad litem that is 
needed to fulfill appointed duties. 

5. VA may disclose any relevant 
information from this system of records 
to attorneys, insurance companies, 
employers, third parties liable or 
potentially liable under health plan 
contracts, and to courts, boards, or 
commissions, but only to the extent 
necessary to aid VA in the preparation, 
presentation, and prosecution of claims 
authorized under Federal, state, or local 
laws, and regulations promulgated 
thereunder. 

VA must be able to furnish 
information to attorneys, insurance 
companies, employers, and to courts, 
boards, or commissions where the 
disclosure is necessary to provide aid to 
VA in the preparation, presentation, and 
prosecution of claims of Veterans and 
their beneficiaries. 

6. VA may disclose information from 
this system of records to the Department 
of Justice (DoJ), either on VA’s initiative 
or in response to DoJ’s request for the 
information, after either VA or DoJ 
determines that such information is 
relevant to DoJ’s representation of the 
United States or any of its components 

in legal proceedings before a court or 
adjudicative body, provided that, in 
each case, the agency also determines 
prior to disclosure that release of the 
records to the DoJ is limited to 
circumstances where relevant and 
necessary to the litigation. VA may 
disclose records in this system of 
records in legal proceedings before a 
court or administrative body after 
determining that release of the records 
to the DoJ is limited to circumstances 
where relevant and necessary to the 
litigation. 

To determine whether to disclose 
records under this routine use, VA will 
comply with the guidance promulgated 
by the Office of Management and 
Budget in a May 24, 1985, memorandum 
entitled ‘‘Privacy Act Guidance— 
Update,’’ currently posted at https://
www.whitehouse.gove/sites/ 
whitehouse.gov/files/omb/assets/OMB/ 
inforeg/guidance1985.pdf. 

VA must be able to provide 
information to DoJ in litigation where 
the United States or any of its 
components is involved or has an 
interest. A determination would be 
made in each instance that under the 
circumstances involved, the purpose is 
compatible with the purpose for which 
VA collected the information. This 
routine use is distinct from the authority 
to disclose records in response to a 
court order under subsection (b)(11) of 
the Privacy Act, 5 U.S.C. 552(b)(11), or 
any other provision of subsection (b), in 
accordance with the court’s analysis in 
Doe v. DiGenova, 779 F.2d 74, 78–85 
(D.C. Cir. 1985) and Doe v. Stephens, 
851 F.2d 1457, 1465–67 (D.C. Cir. 1988). 

7. VA may disclose information from 
this system to National Archives and 
Records Administration (NARA) in 
records management inspections 
conducted under Title 44 U.S.C. 

8. VA may disclose the name of a 
Veteran or beneficiary, other 
information as is reasonably necessary 
to identify such individual, and any 
other information concerning the 
individual’s indebtedness by virtue of a 
person’s participation in any benefits 
program administered by VA, may be 
disclosed to the Department of Treasury, 
Internal Revenue Service, for the 
collection of Title 38 benefit 
overpayments, overdue indebtedness, 
and/or costs of services provided to an 
individual not entitled to such services, 
by the withholding of al or portion of 
the person’s Federal income tax refund. 
The purpose of this disclosure is to 
collect a debt owed the VA by an 
individual by offset of his or her Federal 
income tax refund. 

9. VA may disclose the name and 
address of a Veteran or beneficiary, and 

other information as is reasonably 
necessary to identify such individual or 
concerning that individual’s 
indebtedness to the United States by 
virtue of the person’s participation in a 
benefits program administered by 
Department, to a consumer reporting 
agency for the purpose of locating the 
individual, obtaining a consumer report 
to determine the ability of the 
individual to repay an indebtedness to 
the United States, or assisting in the 
collection of such indebtedness, 
provided that the provisions of 38 
U.S.C. 57019(g)(2) and (4) have been 
met. 

The purpose of this information 
disclosure to a consumer-reporting 
agency is to assist VA in locating an 
individual, obtaining a consumer report 
to determine his or her ability to repay 
indebtedness, and to collect 
indebtedness. 

10. VA may disclose information from 
this system of records to individuals, 
organizations, private or public 
agencies, or other entities or individuals 
with whom VA has a contract or 
agreement to perform such services as 
VA may deem practicable for the 
purposes of laws administered by VA, 
in order for the contractor, 
subcontractor, public or private agency, 
or other entity or individual with whom 
VA has a contract or agreement to 
perform services under the contract or 
agreement. 

This routine use includes disclosures 
by the individual or entity performing 
services for VA to any secondary entity 
or individual to perform an activity that 
is necessary for individuals, 
organizations, private or public 
agencies, or other entities or individuals 
with whom VA has a contract or 
agreement to provide the service to VA. 

This routine use, which also applies 
to agreements that do not qualify as 
contracts defined by Federal 
procurement laws and regulations, is 
consistent with OMB guidance in OMB 
Circular A–130, App. I, paragraph 
5a(1)(b) that agencies promulgate 
routine uses to address disclosure of 
Privacy Act-protected information to 
contractors in order to perform the 
services contracts for the agency. 

11. VA may disclose information from 
the record of an individual in response 
to an inquiry from the congressional 
office made at the request of that 
individual. 

VA must be able to provide 
information about individuals to 
adequately respond to inquiries from 
Members of Congress at the request of 
constituents who have sought their 
assistance. 
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12. Disclosure to other Federal 
agencies may be made to assist such 
agencies in preventing and detecting 
possible fraud or abuse by individuals 
in their operations and programs. 

This routine use permits disclosures 
by the Department to report a suspected 
incident of identity theft and provide 
information and/or documentation 
related to or in support of the reported 
incident. 

13. VA may disclose information from 
this system to appropriate agencies, 
entities, and persons when (1) VA 
suspects or has confirmed that there has 
been a breach of the system of records; 
(2) VA has determined that as a result 
of the suspected or confirmed breach 
there is a risk of harm to individuals, 
VA (including its information systems, 
programs, and operations), the Federal 
Government, or national security; and 
(3) the disclosure made to such 
agencies, entities, and persons is 
reasonably necessary to assist in 
connection with VA’s efforts to respond 
to the suspected or confirmed breach or 
to prevent, minimize, or remedy such 
harm. 

14. VA may disclose identifying 
information, including social security 
number, concerning Veterans, spouses 
of Veterans, and the beneficiaries of 
Veterans to other Federal agencies for 
the purpose of conducting computer 
matches to obtain information to 
determine or verify eligibility of 
Veterans receiving VA medical care 
under Title 38 U.S.C. 

OPP may disclose limited individual 
identification information to another 
Federal agency for the purpose of 
matching and acquiring information 
held by that agency for OPP to use for 
the purposes stated for this system of 
records. 

15. Data breach response and 
remedial efforts with another Federal 
agency: VA may disclose information 
from this system to another Federal 
agency or Federal entity, when VA 
determines that information from this 
system of records is reasonably 
necessary to assist the recipient agency 
or entity in (1) responding to a 
suspected or confirmed breach or (2) 
preventing, minimizing, or remedying 
the risk of harm to individuals, the 
recipient agency or entity (including its 
information systems, programs, and 
operations), the Federal Government, or 
national security, resulting from a 
suspected or confirmed breach. 

III. Compatibility of the Proposed 
Routine Uses 

The Privacy Act permits VA to 
disclose information about individuals 
without their consent for a routine use 

when the information will be used for 
a purpose that is compatible with the 
purpose for which VA collected the 
information. In all of the routine use 
disclosures described above, either the 
recipient of the information will use the 
information in connection with a matter 
relating to one of VA’s programs, to 
provide a benefit to VA, or to disclose 
information as required by law. 

Under section 264, Subtitle F of Title 
II of the Health Insurance Portability 
and Accountability Act of 1996 (HIPAA) 
Public Law 104–191, 110 Stat. 1936, 
2033–34 (1996), the United States 
Department of Health and Human 
Services (HHS) published a final rule, as 
amended, establishing Standards for 
Privacy of Individually-Identifiable 
health Information, 45 CFR parts 160 
and 164. VHA may not disclose 
individually identifiable health 
information (as defined in HIPAA and 
the Privacy Rule, 42 U.S.C. 1320(d)(6) 
and 45 CFR 164.501) pursuant to a 
routine use unless either: (a) The 
disclosure is required by law, or (b) the 
disclosure is also permitted or required 
by HHS’ Privacy Rule. The disclosures 
of individually-identifiable health 
information contemplated in the routine 
uses published in this new system of 
records notice are permitted under the 
Privacy Rule or required by law. 
However, to also have authority to make 
such disclosures under the Privacy Act, 
VA must publish these routine uses. 
Consequently, VA is publishing these 
routine uses to the routine uses portion 
of the system of records notice stating 
that any disclosure pursuant to the 
routine uses in this system of records 
notice must be either required by law or 
permitted by the Privacy Rule, before 
VHA may disclose the covered 
information. 

The notice of intent to publish and an 
advance copy of the system notice have 
been sent to the appropriate 
Congressional committees and to the 
Director, Office of Management and 
Budget, as required by 5 U.S.C. 552a(r) 
(Privacy Act) and guidelines issued by 
OMB (65 FR 77677), December 12, 2000. 

Signing Authority 
The Senior Agency Official for 

Privacy, or designee, approved this 
document and authorized the 
undersigned to sign and submit the 
document to the Office of the Federal 
Register for publication electronically as 
an official document of the Department 
of Veterans Affairs. Dominic A. Cussatt, 
Acting Assistant Secretary of 
Information and Technology and Chief 
Information Officer, approved this 
document on March 2, 2021 for 
publication. 

Dated: April 6, 2021. 
Amy L. Rose, 
Program Analyst, VA Privacy Service, Office 
of Information Security, Office of Information 
and Technology, Department of Veterans 
Affairs. 

SYSTEM NAME AND NUMBER: 
‘‘Caregiver Support Program— 

Caregiver Record Management 
Application (CARMA)—VA’’ (197VA10) 

SECURITY CLASSIFICATION: 
Unclassified. 

SYSTEM LOCATION: 
The Caregiver Record Management 

Application (CARMA) system is hosted 
in the Salesforce Gov Cloud. The 
Salesforce’s corporate address is 1 
Market Street #300, San Francisco, CA 
94105. 

SYSTEM MANAGER(S): 
Official responsible for policies and 

procedures: Deputy Chief Officer Patient 
Care Services Officer (10P4C), 810 
Vermont Avenue NW, Washington, DC 
20420. Telephone number (202) 461– 
1635 (Note: This is not a toll-free 
number). 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
MISSION Act of 2018 and Improper 

Payments Elimination and Recovery Act 
(IPERIA). 

PURPOSE(S) OF THE SYSTEM: 
Information in this system of records 

is used to administer, monitor and track 
services delivered through VA’s 
Caregiver Support Program including 
documentation of calls to the Caregiver 
Support Line. The CARMA workflow 
management system is being used for 
Social Security number matching and 
other data field requirements. In 
addition, information in this system of 
records is used to respond to 
Congressional and/or internal and 
external stakeholders on the 
performance of the VA Caregiver 
Support Program. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

The records include Veterans and 
caregivers inquiring about, applying for, 
participating in and those who have 
previously applied for or participated in 
the Program of Comprehensive 
Assistance for Family Caregivers 
(PCAFC) or the Program of General 
Caregiver Support Services (PGCSS) 
established by the Caregivers and 
Veterans Omnibus Health Services Act 
of 2010, Public Law 111–163, as well as 
individuals who contact VA’s Caregiver 
Support Line, Veterans, their spouses 
and dependents as provided for in other 
provisions of title 38 U.S.C. 
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CATEGORIES OF RECORDS IN THE SYSTEM: 
Information entered into the Caregiver 

Support Program web-based application 
includes, but is not limited to: The 
Veteran and caregiver(s) name, Social 
Security number, gender, age, date of 
birth, address, phone number, and email 
address; VA eligibility related 
information, such as service connection, 
DD 214, ‘‘Certification of Release or 
Discharge from Active Duty’’, Line of 
Duty documentation, stipend payment 
information; written correspondence; 
VA Form 10–10CG, ‘‘Application for 
Comprehensive Assistance for Family 
Caregiver Program’’; and 
correspondence with Caregiver Support 
Line, including referral information and 
VA staff remarks. The Caregiver Support 
Program uses data stored in CARMA 
which includes, but is not limited to: 
Social Security number, eligibility, 
correspondence, documented and 
captured telephone calls with Veterans, 
Caregivers, and the general public. 

RECORD SOURCE CATEGORIES: 
Information in the systems of records 

may be provided by the applicant; 
applicant’s spouse or other family 
members or accredited representatives 
or friends; Veterans, caregivers, and 
other interested parties seeking or 
receiving information or services about 
VA’s Caregiver Support Program, 
including the Caregiver Support Line, 
VA systems including but not limited to 
Veterans Health Information System and 
Technology Architecture (VistA), Master 
Person Index, VHA Corporate Data 
Warehouse, Enrollment System, VBA, 
and other state and Federal agencies. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

To the extent that records contained 
in the system include information 
protected by 45 CFR parts 160 and 164, 
i.e., individually identifiable health 
information, and 38 U.S.C. 7332, i.e., 
medical treatment information related to 
drug abuse, alcoholism or alcohol abuse, 
sickle cell anemia, or infection with the 
Human Immunodeficiency Virus, that 
information cannot be disclosed under a 
routine use unless there is also specific 
statutory authority in 38 U.S.C. 7332 
and regulatory authority in 45 CFR parts 
160 and 164 permitting disclosure. 

1. VA may disclose information from 
this system of records relevant to a 
claim of a Veteran or beneficiary, such 
as the name, address, the basis and 
nature of a claim, amount of benefit 
payment information, medical 
information, and military service and 
active duty separation information, at 
the request of the claimant to accredited 

service organizations, VA-approved 
claim agents, and attorneys acting under 
a declaration of representation, so that 
these individuals can aid claimants in 
the preparation, presentation, and 
prosecution of claims under the laws 
administered by VA. The name and 
address of a claimant will not, however, 
be disclosed to these individuals under 
this routine use if the claimant has not 
requested the assistance of an accredited 
service organization, claims agent or an 
attorney. 

2. VA may disclose any information 
in this system, except the names and 
home addresses of Veterans and their 
dependents, which is relevant to a 
suspected or reasonably imminent 
violation of law, whether civil, criminal 
or regulatory in nature and whether 
arising by general or program statute or 
by regulation, rule or order issued 
pursuant thereto, to a Federal, state, 
local, tribal, or foreign agency charged 
with the responsibility of investigating 
or prosecuting such violation, or 
charged with enforcing or implementing 
the statute, regulation, rule or order. VA 
may also disclose the names and 
addresses of Veterans and their 
dependents to a Federal agency charged 
with the responsibility of investigating 
or prosecuting civil, criminal or 
regulatory violations of law, or charged 
with enforcing or implementing the 
statute, regulation, rule or order issued 
pursuant thereto. 

3. VA may disclose information from 
this system of records in the course of 
presenting evidence to a court, 
magistrate, or administrative tribunal; in 
matters of guardianship, inquests, and 
commitments; to private attorneys 
representing Veterans rated incompetent 
in conjunction with issuance of 
Certificates of Incompetency; and to 
probation and parole officers in 
connection with court-required duties. 

4. VA may disclose information to a 
fiduciary or guardian ad litem in 
relation to his or her representation of 
a claimant in any legal proceeding, but 
only to the extent necessary to fulfill the 
duties of the fiduciary or the guardian 
ad litem. 

5. Attorneys, Insurers, Employers: VA 
may disclose any relevant information 
from this system of records to attorneys, 
insurance companies, employers, third 
parties liable or potentially liable under 
health plan contracts, and to courts, 
boards, or commissions, but only to the 
extent necessary to aid VA in the 
preparation, presentation, and 
prosecution of claims authorized under 
Federal, state, or local laws, and 
regulations promulgated thereunder. 

6. VA may disclose information from 
this system of records to the Department 

of Justice (DoJ), either on VA’s initiative 
or in response to DoJ’s request for the 
information, after either VA or DoJ 
determines that such information is 
relevant to DoJ’s representation of the 
United States or any of its components 
in legal proceedings before a court or 
adjudicative body, provided that, in 
each case, the agency also determines 
prior to disclosure that release of the 
records to the DoJ is limited to 
circumstances where relevant and 
necessary to the litigation. VA may 
disclose records in this system of 
records in legal proceedings before a 
court or administrative body after 
determining that release of the records 
to the DoJ is limited to circumstances 
where relevant and necessary to the 
litigation. 

To determine whether to disclose 
records under this routine use, VA will 
comply with the guidance promulgated 
by the Office of Management and 
Budget in a May 24, 1985, memorandum 
entitled ‘‘Privacy Act Guidance— 
Update,’’ currently posted at https://
www.whitehouse.gove/sites/ 
whitehouse.gov/files/omb/assets/OMB/ 
inforeg/guidance1985.pdf. 

7. VA may disclose information from 
this system to NARA in records 
management inspections conducted 
under Title 44 U.S.C. 

8. VA may disclose the name of a 
Veteran or beneficiary, other 
information as is reasonably necessary 
to identify such individual, and any 
other information concerning the 
individual’s indebtedness by virtue of a 
person’s participation in a benefits 
program administered by VA, may be 
disclosed to the Department of Treasury, 
Internal Revenue Service, for the 
collection of Title 38 benefit 
overpayments, overdue indebtedness, 
and/or costs of services provided to an 
individual not entitled to such services, 
by the withholding of al or portion of 
the person’s Federal income tax refund. 

9. VA may disclose the name and 
address of a Veteran or beneficiary, and 
other information as is reasonably 
necessary to identify such individual or 
concerning that individual’s 
indebtedness to the United States by 
virtue of the person’s participation in a 
benefits program administered by 
Department, to a consumer reporting 
agency for the purpose of locating the 
individual, obtaining a consumer report 
to determine the ability of the 
individual to repay an indebtedness to 
the United States, or assisting in the 
collection of such indebtedness, 
provided that the provisions of 38 
U.S.C. 57019(g)(2) and (4) have been 
met. 
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10. VA may disclose information from 
this system of records to individuals, 
organizations, private or public 
agencies, or other entities or individuals 
with whom VA has a contract or 
agreement to perform such services as 
VA may deem practicable for the 
purposes of laws administered by VA, 
in order for the contractor, 
subcontractor, public or private agency, 
or other entity or individual with whom 
VA has a contract or agreement to 
perform services under the contract or 
agreement. 

This routine use includes disclosures 
by the individual or entity performing 
services for VA to any secondary entity 
or individual to perform an activity that 
is necessary for individuals, 
organizations, private or public 
agencies, or other entities or individuals 
with whom VA has a contract or 
agreement to provide the service to VA. 

11. VA may disclose information from 
the record of an individual in response 
to an inquiry from the congressional 
office made at the request of that 
individual. 

12. Disclosure to other Federal 
agencies may be made to assist such 
agencies in preventing and detecting 
possible fraud or abuse by individuals 
in their operations and programs. 

13. VA may disclose information from 
this system to appropriate agencies, 
entities, and persons when (1) VA 
suspects or has confirmed that there has 
been a breach of the system of records; 
(2) VA has determined that as a result 
of the suspected or confirmed breach 
there is a risk of harm to individuals, 
VA (including its information systems, 
programs, and operations), the Federal 
Government, or national security; and 
(3) the disclosure made to such 
agencies, entities, and persons is 
reasonably necessary to assist in 
connection with VA’s efforts to respond 
to the suspected or confirmed breach or 
to prevent, minimize, or remedy such 
harm. 

14. VA may disclose identifying 
information, including social security 
number, concerning Veterans, spouses 
of Veterans, and the beneficiaries of 

Veterans to other Federal agencies for 
the purpose of conducting computer 
matches to obtain information to 
determine or verify eligibility of 
Veterans receiving VA medical care 
under Title 38 U.S.C. 

15. VA may disclose information from 
this system to another Federal agency or 
Federal entity, when VA determines 
that information from this system of 
records is reasonably necessary to assist 
the recipient agency or entity in (1) 
responding to a suspected or confirmed 
breach or (2) preventing, minimizing, or 
remedying the risk of harm to 
individuals, the recipient agency or 
entity (including its information 
systems, programs, and operations), the 
Federal Government, or national 
security, resulting from a suspected or 
confirmed breach. 

POLICIES AND PRACTICES FOR STORAGE OF 
RECORDS: 

The CARMA system is hosted in the 
Salesforce Gov Cloud. The production 
environment (including application 
data) is backed up weekly to the VA’s 
Amazon Cloud (AWS). 

POLICIES AND PRACTICES FOR RETRIEVABILITY 
OF RECORDS: 

Records are retrieved by name, and/or 
Social Security number, internal control 
number (ICN), correspondence tracking 
number, internal record number, facility 
number, or other assigned identifiers of 
the individuals on whom they are 
maintained. 

POLICIES AND PRACTICES FOR RETENTION AND 
DISPOSAL OF RECORDS: 

CARMA records are currently 
unscheduled and should not be 
destroyed. 

PHYSICAL, PROCEDURAL, AND ADMINISTRATIVE 
SAFEGUARDS: 

1. On an annual basis, employees are 
required to sign a computer access 
agreement acknowledging their 
understanding of confidentiality 
requirements. In addition, all employees 
receive annual privacy awareness and 
information security training. 

2. Access to electronic records is 
deactivated when no longer required for 
official duties. Recurring monitors are in 
place to ensure compliance with 
nationally and locally established 
security measures. 

3. Strict control measures are enforced 
to ensure that access to and disclosure 
from all records are limited to VA and 
the contractor’s employees whose 
official duties warrant access to those 
files. 

4. Access to CARMA is restricted and 
requires approval prior to access. 
Restricted access will be provided to 
enable workflow management to 
administer, monitor and track services 
delivered through VA’s Caregiver 
Support Program including, but not 
limited to, documentation of calls to the 
Caregiver Support Line. 

RECORD ACCESS PROCEDURE: 

Individuals seeking information 
regarding access to and contesting of 
CARMA records should submit a 
written request in person to the nearest 
VA facility. 

CONTESTING RECORD PROCEDURES: 

(See Record Access Procedures 
above.) 

NOTIFICATION PROCEDURE: 

Any individual who wishes to 
determine whether a record is being 
maintained in this system under his or 
her name or other personal identifier, or 
wants to determine the contents of such 
record, should submit a written request 
or apply in person to the nearest VA. All 
inquiries must reasonably identify the 
records requested. Inquiries should 
include the individual’s full name, 
Social Security number, military service 
number, claim folder number, and 
return address. 

EXEMPTIONS PROMULGATED FOR THE SYSTEM: 

None. 

HISTORY: 

None. 
[FR Doc. 2021–07310 Filed 4–8–21; 8:45 am] 
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SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 240, 242, and 249 

[Release No. 34–90610, File No. S7–03–20] 

RIN 3235–AM61 

Market Data Infrastructure 

AGENCY: Securities and Exchange 
Commission. 
ACTION: Final rule. 

SUMMARY: The Securities and Exchange 
Commission (‘‘Commission’’ or ‘‘SEC’’) 
is amending Regulation National Market 
System (‘‘Regulation NMS’’) under the 
Securities Exchange Act of 1934 
(‘‘Exchange Act’’) to modernize the 
national market system for the 
collection, consolidation, and 
dissemination of information with 
respect to quotations for and 
transactions in national market system 
(‘‘NMS’’) stocks (‘‘NMS information’’). 
Specifically, the Commission is 

expanding the content of NMS 
information that is required to be 
collected, consolidated, and 
disseminated as part of the national 
market system under Regulation NMS 
and is amending the method by which 
such NMS information is collected, 
calculated, and disseminated by 
fostering a competitive environment for 
the dissemination of NMS information 
via a decentralized consolidation model 
with competing consolidators. 
DATES: Effective date: The final rules are 
effective June 8, 2021. 

Compliance dates: The applicable 
compliance dates are discussed in 
Section III.H, titled ‘‘Transition Period 
and Compliance Dates.’’ 
FOR FURTHER INFORMATION CONTACT: 
Kelly Riley, Senior Special Counsel, at 
(202) 551–6772; Ted Uliassi, Senior 
Special Counsel, at (202) 551–6095; 
Elizabeth C. Badawy, Senior 
Accountant, at (202) 551–5612; Leigh 
Duffy, Special Counsel, at (202) 551– 
5928; Yvonne Fraticelli, Special 

Counsel, at (202) 551–5654; Steve Kuan, 
Special Counsel, at (202) 551–5624; or 
Joshua Nimmo, Attorney-Advisor, at 
(202) 551–5452, Division of Trading and 
Markets, Commission, 100 F Street NE, 
Washington, DC 20549. For further 
information on Regulation SCI: Heidi 
Pilpel, Senior Special Counsel at (202) 
551–5666; David Liu, Special Counsel at 
(312) 353–6265 or Sara Hawkins, 
Special Counsel, at (202) 551–5523, 
Division of Trading and Markets, 
Commission, 100 F Street NE, 
Washington, DC 20549. 

SUPPLEMENTARY INFORMATION: The 
Commission is adopting 17 CFR 242.614 
(new Rule 614) under the Exchange Act, 
Form CC to require registration of 
competing consolidators, and a 
requirement that the participants to the 
effective national market system plan(s) 
for NMS stocks amend such plan(s) to 
reflect the new role and functions of the 
plan(s). The Commission is also 
adopting amendments to the following 
rules: 

Commission reference CFR citation 
(17 CFR) 

Exchange Act: 
Rule 3a51–1 ...................................................................................... § 240.3a51–1. 
Rule 13h–1 ........................................................................................ § 240.13h–1. 

Regulation NMS: ...................................................................................... §§ 242.600 through 242.613. 
Rule 600(b)(2) ................................................................................... § 242.600(b)(2). 
Rule 600(b)(5) ................................................................................... § 242.600(b)(5). 
Rule 600(b)(16) ................................................................................. § 242.600(b)(16). 
Rule 600(b)(19) ................................................................................. § 242.600(b)(19). 
Rule 600(b)(20) ................................................................................. § 242.600(b)(20). 
Rule 600(b)(21) ................................................................................. § 242.600(b)(21). 
Rule 600(b)(26) ................................................................................. § 242.600(b)(26). 
Rule 600(b)(50) ................................................................................. § 242.600(b)(50). 
Rule 600(b)(59) ................................................................................. § 242.600(b)(59). 
Rule 600(b)(68) ................................................................................. § 242.600(b)(68). 
Rule 600(b)(70) ................................................................................. § 242.600(b)(70). 
Rule 600(b)(78) ................................................................................. § 242.600(b)(78). 
Rule 600(b)(82) ................................................................................. § 242.600(b)(82). 
Rule 600(b)(83) ................................................................................. § 242.600(b)(83). 
Rule 600(b)(85) ................................................................................. § 242.600(b)(85). 
Rule 602 ............................................................................................ § 242.602. 
Rule 603 ............................................................................................ § 242.603. 
Rule 611 ............................................................................................ § 242.611. 

Regulation SCI: ........................................................................................ §§ 242.1000 through 242.1007. 
Rule 1000 .......................................................................................... § 242.1000. 

Forms, Exchange Act: .............................................................................. Part 249. 
Form CC ............................................................................................ § 249.1002. 
Form SCI ........................................................................................... § 249.1900. 

Finally, the Commission is adopting 
conforming changes and updates to 
cross-references in: 

Commission reference CFR citation 
(17 CFR) 

Exchange Act: 
Rule 105(b)(1)(i)(C) ........................................................................... § 242.105(b)(1)(i)(C). 
Rule 105(b)(1)(ii) ............................................................................... § 242.105(b)(1)(ii). 
Rule 201(a)(1) ................................................................................... § 242.201(a)(1). 
Rule 201(a)(2) ................................................................................... § 242.201(a)(2). 
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Commission reference CFR citation 
(17 CFR) 

Rule 201(a)(3) ................................................................................... § 242.201(a)(3). 
Rule 201(a)(4) ................................................................................... § 242.201(a)(4). 
Rule 201(a)(5) ................................................................................... § 242.201(a)(5). 
Rule 201(a)(6) ................................................................................... § 242.201(a)(6). 
Rule 201(a)(7) ................................................................................... § 242.201(a)(7). 
Rule 201(a)(9) ................................................................................... § 242.201(a)(9). 
Rule 201(b)(1)(ii) ............................................................................... § 242.201(b)(1)(ii). 
Rule 201(b)(3) ................................................................................... § 242.201(b)(3). 
Rule 204(g)(2) ................................................................................... § 242.204(g)(2). 
Rule 600 ............................................................................................ § 242.600. 
Rule 602 ............................................................................................ § 242.602. 
Rule 611(c) ........................................................................................ § 242.611(c). 
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1 15 U.S.C. 78k–1. 

2 15 U.S.C. 78k–1(a)(1). 
3 See 15 U.S.C. 78k–1(a)(1)(B). See also S. Rep. 

No. 94–75, 94th Cong., 1st Sess. (1975) (noting that 
the systems for collecting and distributing 
consolidated market data would ‘‘form the heart of 
the national market system’’). 

4 See 15 U.S.C. 78k–1(a)(1)(C). 
5 15 U.S.C. 78k–1(c)(1)(B). 
6 See infra note 17 and accompanying text 

(defining ‘‘core data’’). 
7 See Rule 603 of Regulation NMS; see also, e.g., 

Securities Exchange Act Release No. 51808 (June 9, 
2005), 70 FR 37496, 37560 (June 29, 2005) 
(‘‘Regulation NMS Adopting Release’’) (‘‘In the 
Proposing Release, the Commission emphasized 
that one of its primary goals with respect to market 
data is to assure reasonable fees that promote the 
wide public availability of consolidated market 
data.’’). 

8 Regulation NMS Adopting Release, supra note 
7, at 37560. 

9 See Securities Exchange Act Release No. 88216 
(Feb. 14, 2020), 85 FR 16726, 27 (Mar. 24, 2020) 
(‘‘Market Data Infrastructure Proposing Release’’ or 
‘‘Proposing Release’’). 

10 The three effective national market system 
plans that govern the collection, consolidation, 
processing, and dissemination of certain NMS 
information are: (1) The Consolidated Tape 
Association Plan (‘‘CTA Plan’’); (2) the 
Consolidated Quotation Plan (‘‘CQ Plan’’); and (3) 
the Joint Self-Regulatory Organization Plan 
Governing the Collection, Consolidation, and 
Dissemination of Quotation and Transaction 
Information for Nasdaq-Listed Securities Traded on 
Exchanges on an Unlisted Trading Privileges Basis 
(‘‘UTP Plan’’) (together, the ‘‘Equity Data Plans’’). 
Each of the Equity Data Plans is an effective 
national market system plan under 17 CFR 242.608 
(Rule 608) of Regulation NMS. See also Securities 
Exchange Act Release Nos. 10787 (May 10, 1974), 
39 FR 17799 (order approving CTA Plan); 15009 
(July 28, 1978), 43 FR 34851 (Aug. 7, 1978) (order 
temporarily approving CQ Plan); 16518 (Jan. 22, 
1980), 45 FR 6521 (Jan. 28, 1980) (order 
permanently approving CQ Plan); 28146 (June 26, 
1990), 55 FR 27917 (July 6, 1990) (order approving 
UTP Plan). The options exchanges are participants 
in the Limited Liability Company Agreement of 
Options Price Reporting Authority, LLC (‘‘OPRA 
Plan’’), a plan under Rule 608 of Regulation NMS, 
which governs the collection, consolidation, 
processing, and dissemination of last sale and 
quotation information for listed options. See 
Securities Exchange Act Release Nos. 17638 (Mar. 
18, 1981), 22 SEC. Docket 484 (Mar. 31, 1981); 
61367 (Jan. 15, 2010), 75 FR 3765 (Jan. 22, 2010). 

11 Rule 603(b) of Regulation NMS, 17 CFR 
242.603(b), requires that every national securities 
exchange on which an NMS stock is traded and 
national securities association act jointly pursuant 
to one or more effective national market system 
plans to disseminate consolidated information on 
quotations for and transactions in NMS stocks, and 
that such plan or plans provide for the 
dissemination of all consolidated information for an 
individual NMS stock through a single plan 
processor. 

12 See Rule 602 of Regulation NMS. 
13 See 17 CFR 242.601 (Rule 601 of Regulation 

NMS). 
14 See Rule 600(b)(67) of Regulation NMS, 17 CFR 

242.600(b)(67) (defining plan processor). See also 

5. Reports and Reviews 
6. Amendment to the Effective National 

Market System Plan(s) for NMS Stocks 
7. Collection and Dissemination of 

Information by National Securities 
Exchanges and National Securities 
Associations 

G. Revisions to Current Regulation SCI 
Burden Estimates and Adoption of Rule 
614(d)(9) 

1. Proposed Estimates—Burden and Costs 
2. Comments/Responses on Burden and 

Costs 
3. Adopted Estimates—Burden and Costs 

V. Economic Analysis 
A. Introduction and Market Failures 
1. Introduction 
2. Market Failures 
B. Baseline 
1. Current Regulatory Process for Equity 

Data Plans and SIP Data 
2. Current Process for Collecting, 

Consolidating, and Disseminating Market 
Data 

3. Competition Baseline 
C. Economic Effects of the Rule 
1. Consolidated Market Data 
2. Decentralized Consolidation Model 
3. Economic Effects of Form CC 
4. Economic Effects from the Interaction of 

Changes to Core Data and the 
Decentralized Consolidation Model 

D. Impact on Efficiency, Competition, and 
Capital Formation 

1. Efficiency 
2. Competition 
3. Capital Formation 
E. Alternatives 
1. Introduce Decentralized Consolidation 

Model With Addition of Full Depth of 
Book to Core Data Definition 

2. Introduce Changes in Core Data and 
Introduce a Distributed SIP Model 

3. Require Competing Consolidators’ Fees 
be Subject to the Commission’s Approval 

4. Do Not Extend Regulation SCI To 
Include Competing Consolidators 

5. Require Competing Consolidators To 
Submit Form CC in the EDGAR System 
Using the Inline XBRL Format 

6. Require Competing Consolidators To 
Submit Monthly Disclosures in the 
EDGAR System Using the Inline XBRL 
Format 

7. Prescribing the Format of NMS 
Information 

VI. Regulatory Flexibility Certification 
VII. Other Matters 
VIII. Statutory Authority 

I. Introduction and Background 
The widespread availability of timely 

NMS information is critical to the 
ability of market participants to 
participate effectively in the U.S. 
securities markets. NMS information is 
made widely available to investors 
through the national market system, a 
system set forth by Congress in Section 
11A of the Exchange Act 1 and 
facilitated by the Commission in 
Regulation NMS. The current national 
market system for NMS information was 

developed in the late 1970s, and the 
Commission is adopting changes that 
will modernize the national market 
system for NMS information for the 
benefit of investors. 

Section 11A of the Exchange Act 
directs the Commission to facilitate the 
establishment of a national market 
system for the trading of securities in 
accordance with the Congressional 
findings and objectives set forth in 
Section 11A(a)(1) of the Exchange Act.2 
Among the findings and objectives of 
Section 11A(a)(1) are that new data 
processing and communications 
techniques create the opportunity for 
more efficient and effective market 
operations,3 and that it is in the public 
interest and appropriate for the 
protection of investors and the 
maintenance of fair and orderly markets 
to ensure the availability to brokers, 
dealers, and investors of information 
with respect to quotations for and 
transactions in securities.4 Section 11A 
of the Exchange Act also authorizes the 
Commission to prescribe rules to ensure 
the ‘‘prompt, accurate, reliable, and fair 
collection, processing, distribution, and 
publication of information with respect 
to quotations for and transactions in 
such securities and the fairness and 
usefulness of the form and content of 
such information.’’ 5 In furtherance of 
these purposes, the Commission has 
sought through its rules and regulations 
to help ensure that certain ‘‘core data’’ 6 
is widely available for reasonable fees.7 
The Commission has recognized that 
investors must have certain core data 
‘‘to participate in the U.S. equity 
markets.’’ 8 

On February 14, 2020, the 
Commission proposed to amend 
Regulation NMS to better achieve the 
goal of Section 11A of the Exchange Act 
of assuring ‘‘the availability to brokers, 
dealers, and investors of information 
with respect to quotations for and 
transactions in securities’’ that is 

prompt, accurate, reliable, and fair.9 The 
amendments as adopted endeavor to 
fulfill this goal of Section 11A of the 
Exchange Act by updating the content of 
‘‘core data’’ and the manner in which it 
is provided to investors in the national 
market system. 

A. Current Market Data Content and 
Dissemination Model Under Regulation 
NMS 

The Commission established many of 
the current requirements of the national 
market system under Regulation NMS 
and approved the three effective 
national market system plans shortly 
after Congress enacted Section 11A in 
the 1975 amendments to the Exchange 
Act (‘‘1975 Amendments’’).10 Under 
Regulation NMS and the Equity Data 
Plans,11 the self-regulatory 
organizations (‘‘SROs’’) are required to 
provide certain quotation12 and 
transaction information13 for each NMS 
stock to an exclusive plan processor 
(‘‘exclusive SIP’’),14 which consolidates 
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Section 3(a)(22)(B) of the Exchange Act, 15 U.S.C. 
78c(22)(B) (defining exclusive processor). 

15 The Equity Data Plans disseminate SIP data 
over three separate networks: (1) Tape A for 
securities listed on the New York Stock Exchange 
(‘‘NYSE’’); (2) Tape B for securities listed on 
exchanges other than NYSE and Nasdaq; and (3) 
Tape C for securities listed on Nasdaq. These tapes 
are referred to as the ‘‘consolidated tapes.’’ The 
CTA Plan governs the collection, consolidation, 
processing, and dissemination of last sale 
information for Tape A and Tape B securities. The 
CQ Plan governs the collection, consolidation, 
processing, and dissemination of quotation 
information for Tape A and Tape B securities. 
Finally, the UTP Plan governs the collection, 
consolidation, processing, and dissemination of last 
sale and quotation information for Tape C 
securities. 

16 See Rule 600(b)(50) of Regulation NMS for the 
definition of NBBO. 

17 See Bloomberg Order, infra note 22, at 3; see 
also Rescission of Effective-Upon-Filing Procedures 
for NMS Plan Fee Amendments, Securities 
Exchange Act Release No. 89618 (Aug. 19, 2020), 
85 FR 65470 (Oct. 15, 2020) (‘‘Effective-Upon-Filing 
Adopting Release’’). 

18 See Limit Up Limit Down Plan, available at 
http://www.luldplan.com (last accessed Sept. 24, 
2020). 

19 Rule 201(b)(3). 
20 For example, messages regarding cancelled and 

erroneous trades are included in the data 
disseminated by the exclusive SIPs. See, e.g., 
Consolidated Tape System, Multicast Output Binary 
Specification, 36, 47 (October 2, 2020), available at 
https://www.ctaplan.com/publicdocs/ctaplan/CTS_
Pillar_Output_Specification.pdf. 

21 Concept Release on Equity Market Structure, 
Securities Exchange Act Release No. 61358 (Jan. 14, 
2010), 75 FR 3593 (Jan. 21, 2010). 

22 See In the Matter of the Application of 
Bloomberg L.P., Securities Exchange Act Release 
No. 83755 at 3 (July 31, 2018), available at https:// 
www.sec.gov/litigation/opinions/2018/34-83755.pdf 
(‘‘Bloomberg Order’’); SEC Concept Release: 
Regulation of Market Information Fees and 
Revenues, Securities Exchange Act Release No. 
42208 (Dec. 9, 1999), 64 FR 70613, 70615 (Dec. 17, 
1999) (‘‘Market Information Concept Release’’) 
(stating that the distribution of core data ‘‘is the 
principal tool for enhancing the transparency of the 
buying and selling interest in a security, for 
addressing the fragmentation of buying and selling 
interest among different market centers, and for 
facilitating the best execution of customers’ orders 
by their broker-dealers’’). 

23 See Proposing Release, 85 FR at 16728, n. 13 
and accompanying text. 

24 While the pre-Regulation NMS rules permitted 
the independent distribution of quotes by 
individual SROs, Rule 603(a) of Regulation NMS, 
17 CFR 242.603(a), was adopted to impose 
‘‘uniform standards’’ on such distribution (i.e., the 
‘‘fair and reasonable’’ and ‘‘not unreasonably 
discriminatory’’ standards). See Regulation NMS 
Adopting Release, supra note 7, at 37569. Prior to 
Regulation NMS, however, SROs and their members 
were prohibited from disseminating their trade 
reports independently. Id. at 37589. 

25 See infra Section III.A. 
26 Commenters generally expressed concern that 

SIP data provided by the Equity Data Plans was not 
sufficient for some market participants. See, e.g., 
letters to Vanessa Countryman, Secretary, 
Commission, from Mehmet Kinak, Vice President 
and Global Head of Systematic Trading and Market 
Structure, and Jonathan D. Siegel, Vice President 
and Senior Legal Counsel, Legislative and 
Regulatory Affairs, T. Rowe Price, dated June 3, 
2020, (‘‘T. Rowe Price Letter’’) at 1 (‘‘Unfortunately, 
as the SIPs have not kept pace with the dramatic 
technological and market developments over the 
past decade, they are no longer satisfying the needs 
of a broad cross-section of market participants. Due 
to its limited content and higher latency, the usage 
of SIP data is adequate only for investors that 
visually consume NMS information (e.g., humans 
looking at quotes on a screen’’); Thomas M. Merritt, 
Deputy General Counsel, Virtu Financial, Inc., 
dated May 26, 2020, (‘‘Virtu Letter’’) at 2 (‘‘the ‘core 
data’ offered through the SIPs is no longer sufficient 
for most market participants to trade competitively 
in today’s market place.’’), 5; Michael Blasi, Vice 
President, Enterprise Infrastructure, and Krista 
Ryan, Vice President and Associate General 
Counsel, Fidelity Investments, dated May 26, 2020, 
(‘‘Fidelity Letter’’) at 2 (‘‘the SIPs have not kept 
pace with the U.S. equity markets which, through 
technological and market developments, now offer 
more products, faster, and at a lower cost.’’); Joseph 
J. Barry, Senior Vice President and Global Head of 
Regulatory, Industry, and Government Affairs, State 
Street Corporation, dated May 26, 2020, (‘‘State 
Street Letter’’) at 2 (‘‘. . . regulatory obligations and 
customer expectations related to best execution, 
transaction cost analysis, transparency and market 
competition generated further need for data that is 
unavailable on the SIPs. As a result, market 
participants have become increasingly dependent 
on proprietary data feeds marketed by the 
exchanges outside of the SIPs.’’); Hubert De Jesus, 
Managing Director, Global Head of Market Structure 
and Electronic Trading, and Samantha DeZur, 
Director, Global Public Policy, BlackRock, Inc., 
dated May 26, 2020, (‘‘BlackRock Letter’’) at 1 
(‘‘However, the current model for and content of 
NMS market data has not kept pace with the 
evolution in equity markets and correspondingly 
the quality of the Securities Information Processors 
(‘‘SIPs’’) has declined, lowering public confidence 
in the market.’’); Jennifer W. Han, Associate General 
Counsel, Managed Funds Association, dated May 
29, 2020, (‘‘MFA Letter’’) at 2 (‘‘Today, the current 
exclusive SIP model and content of core data does 
not serve the needs of investors, many of whom 
must subscribe to the exchanges’ proprietary market 
data feeds at considerable additional cost to trade 

Continued 

this information and makes it available 
to market participants on the 
consolidated tapes.15 For each NMS 
stock, the Equity Data Plans currently 
provide for the dissemination of top-of- 
book (‘‘TOB’’) data and transaction 
information, generally defining 
consolidated market information (or 
‘‘core data’’) as consisting of: (1) The 
price, size, and exchange of the last sale; 
(2) each exchange’s current highest bid 
and lowest offer and the shares available 
at those prices; and (3) the national best 
bid and national best offer (‘‘NBBO’’) 16 
(i.e., the highest bid and lowest offer 
currently available on any exchange).17 
In addition to disseminating core data, 
the exclusive SIPs collect, calculate, and 
disseminate certain regulatory data— 
including information required by the 
National Market System Plan to Address 
Extraordinary Market Volatility (‘‘LULD 
Plan’’),18 information relating to 
regulatory halts and market-wide circuit 
breakers, and information regarding the 
short-sale price test pursuant to Rule 
201 of Regulation SHO.19 They also 
collect and disseminate other NMS 
information and disseminate certain 
administrative messages.20 Together 
with core data, the Commission refers to 
this broader set of data for purposes of 
this release as ‘‘SIP data.’’ 

The purpose of the Equity Data Plans, 
approved under Regulation NMS, is to 
facilitate the collection and 
dissemination of SIP data so that the 

public has ready access to a 
‘‘comprehensive, accurate, and reliable 
source of information for the prices and 
volume of any NMS stock at any time 
during the trading day.’’21 Widespread 
availability of timely market 
information promotes fair and efficient 
markets and facilitates the ability of 
brokers and dealers to provide best 
execution to their customers.22 Many of 
the requirements under Regulation NMS 
and the Equity Data Plans that establish 
the national market system have not 
been updated since their adoption 
despite dramatic changes in the 
operation of the market and market 
participants’ information needs.23 

In addition to the SIP data provided 
via the Equity Data Plans, most 
exchanges have developed many 
proprietary TOB products that contain 
the quotation and transaction data that 
they provide to the exclusive SIPs as 
well as proprietary depth-of-book 
(‘‘DOB’’) products that contain more 
extensive information that is not 
provided by the exclusive SIPs, such as 
complete order-by-order information, 
full depth of book information, auction 
information, and odd-lot quotation 
information.24 The exchanges provide 
individual exchange proprietary data 
products directly to market participants 
and sometimes consolidate them with 
their affiliated exchanges’ proprietary 
data feeds. The exchanges make these 
proprietary data products available with 
different connectivity and transmission 
options, many of which are faster than 
those available for the consolidated 
tapes. Market participants that purchase 
proprietary DOB data feeds directly 

generally aggregate the information in a 
decentralized manner in an effort to 
create a consolidated view of the market 
that is both more timely and more 
complete than the exclusive SIP data 
feeds provided by the Equity Data Plans. 

As discussed further below, 
Regulation NMS and the Equity Data 
Plans have not kept pace with the 
business demands of market 
participants.25 While the exchanges 
have developed individual proprietary 
data products to meet the needs of some 
market participants, the Commission 
believes that there should be 
improvement to, and modernization of, 
the national market system to fulfill the 
goals of Section 11A of the Exchange 
Act and to meet the current core data 
demands of market participants.26 Over 
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effectively, while others are forced to rely on 
inferior information and outdated technology.’’); 
Peter D. Stutsman, Global Equity Trading Manager, 
The Capital Group Companies, Inc., dated June 2, 
2020, (‘‘Capital Group Letter’’) at 2 (‘‘Over the last 
15 years, the discrepancy in data elements and 
latency between proprietary feeds and the 
consolidated tape has expanded such that the SIP 
is no longer a realistic tool for institutional 
investors or broker-dealers in meeting their 
respective best execution obligations when routing 
orders.’’); Makan Delrahim, Assistant Attorney 
General, U.S. Department of Justice, Antitrust 
Division, Rene L. Augustine, Deputy Assistant 
Attorney General, Michael F. Murray, Deputy 
Assistant Attorney General, David B. Lawrence, 
Chief, Karina B. Lubell, Assistant Chief, Charles J. 
Ramsey, Attorney, Antitrust Division Competition 
Policy and Advocacy Section, and Ihan Kim, 
Attorney, Technology and Financial Services 
Section, dated May 26, 2020, (‘‘DOJ Letter’’); Mark 
Garabedian, Manager, Trading Data and Analytics, 
and Lisa Mahon Lynch, Associate Director, Global 
Trading, Wellington Management Company LLP, 
dated May 27, 2020, (‘‘Wellington Letter’’). 

27 See, e.g., letters to Vanessa Countryman, 
Secretary, Commission, from Lev Bagramian, Senior 
Securities Policy Advisor, Better Markets, Inc., 
dated May 26, 2020, (‘‘Better Markets Letter’’) at 1– 
2; Joe Wald and Ray Ross, Managing Directors, 
BMO Capital Markets Group and Co-Heads of 
Electronic Trading, Clearpool, dated June 2, 2020, 
(‘‘Clearpool Letter’’) at 1, 11; John Ramsay, Chief 
Market Policy Officer, Investors Exchange LLC, 
dated May 28, 2020, (‘‘IEX Letter’’) at 5; Jim 
Considine, Chief Financial Officer, McKay Brothers 
LLC, dated May 31, 2020, (‘‘McKay Letter’’) at 1; 
Rich Steiner, Head of Client Advocacy and Market 
Innovation, RBC Capital Markets, LLC, dated May 
27, 2020, (‘‘RBC Letter’’) at 4; Ellen Greene, 
Managing Director, Equity and Options Market 
Structure, SIFMA, dated May 26, 2020, (‘‘SIFMA 
Letter’’) at 3–4; Capital Group Letter at 2; DOJ Letter 
at 2, 4; State Street Letter at 2; T. Rowe Price Letter 
at 1; Virtu Letter at 2. 

28 See, e.g., Virtu Letter at 5 (‘‘[I]ncluding depth 
of book information in the SIP will allow investors 

who cannot afford to pay for costly Exchange 
proprietary feeds to trade more competitively in the 
marketplace . . . .’’); SIFMA Letter at 2 (‘‘[W]e do 
not believe that the SIPs currently provide the 
necessary data to market participants at the 
requisite speed to efficiently trade in today’s high 
speed and automated marketplace. As a result, 
many broker-dealers, asset managers and other 
market participants are forced to purchase 
proprietary data feeds from individual exchanges to 
create a consolidated and robust view of the market, 
while additionally bearing the economic burden of 
having to purchase consolidated data from the SIPs. 
This results in an enormous cost burden on the 
marketplace and creates a two-tiered market for 
market data by limiting access to critical market 
data at the fastest speeds to those who can afford 
to pay the exorbitant fees charged for it by the 
exchanges.’’); MFA Letter at 2 (‘‘Today, the current 
exclusive SIP model and content of core data does 
not serve the needs of investors, many of whom 
must subscribe to the exchanges’ proprietary market 
data feeds at considerable additional cost to trade 
effectively, while others are forced to rely on 
inferior information and outdated technology.’’); 
Clearpool Letter at 2 (‘‘As we have stated on a 
number of previous occasions, of all the issues 
relating to the costs of trading, the trend toward 
higher market data fees has had the most negative 
impact on the securities markets. It remains 
increasingly difficult for many broker-dealers to 
compete in the current market environment due, in 
part, to issues related to the costs associated with 
trading.’’); Dorothy Donohue, Deputy General 
Counsel, Securities Regulation, Investment 
Company Institute, dated May 26, 2020, (‘‘ICI 
Letter’’) at 9–10 (‘‘Including auction information in 
the consolidated feed would enhance transparency 
into market activity. Doing so also would eliminate 
proprietary data costs as a barrier to auction trading 
and encourage a broader range of market 
participants to submit trading interest.’’). 

29 Section 11A(a)(1)(C)(ii) of the Exchange Act, 15 
U.S.C. 78k–1(a)(1)(C)(ii). 

30 Section 11A(a)(1)(C)(iii) of the Exchange Act, 
15 U.S.C. 78k–1(a)(1)(C)(iii). 

31 Section 11A(a)(1)(C)(iv) of the Exchange Act, 
15 U.S.C. 78k–1(a)(1)(C)(iv). 

32 Section 11A(c)(1)(B) of the Exchange Act, 15 
U.S.C. 78k–1(c)(1)(B). 

33 See Equity Market Structure Roundtables, Oct. 
25–26, 2018: Roundtable on Market Data and 
Market Access, SEC, available at https://
www.sec.gov/spotlight/equity-market-structure- 
roundtables (‘‘Market Data Roundtable’’). 

34 See Proposing Release, 85 FR at 16765, n. 393 
and accompanying text. 

35 See Proposing Release, 85 FR at 16768. See also 
infra Section V.B.3(b). Proprietary data fees have 
increased over the last decade, and are generally 
more expensive relative to SIP data fees, and there 
are indicia that exchanges may not be subject to 
robust competition with respect to market data. See 
infra notes 1780–1788 and accompanying text. 

the last 15 years, the exchanges have 
moved from largely manual, floor-based 
models to predominantly electronic 
trading systems and market participants 
have likewise largely incorporated 
sophisticated, latency-sensitive, and 
data dependent electronic trading 
technologies for their trading needs. 
This has contributed to some market 
participants stating that they require 
additional, and more timely, 
information for their best execution 
analysis.27 The Commission agrees that 
more comprehensive and latency- 
sensitive NMS information can be 
significantly beneficial in facilitating 
informed trading decisions, and the 
Commission believes that such 
information should be more widely 
distributed and more readily accessible. 
Further, while the proprietary DOB 
products provided by exchanges contain 
the data elements included within 
expanded core data, commenters have 
stated that the cost of these proprietary 
market data products inhibits the 
purchase of, and the widespread 
dissemination of, this data to market 
participants that may need it to 
participate effectively in the markets.28 

The Commission is concerned that the 
two different methods of data 
dissemination—SIP data provided 
pursuant to Regulation NMS and the 
Equity Data Plans and proprietary data 
products provided by the exchanges— 
have contributed to the development of 
a two-tiered data market that raises 
fundamental concerns about the ability 
of the national market system to 
continue to ensure that the goals of 
Section 11A of the Exchange Act are 
being met, including: (i) Fair 
competition among brokers and 
dealers; 29 (ii) the availability to brokers, 
dealers, and investors of NMS 
information; 30 and (iii) the 
practicability of brokers executing 
investors’ orders at the best available 
prices.31 Section 11A of the Exchange 
Act directs the Commission to facilitate 
the establishment of a national market 
system in accordance with these, and 
other, Congressional findings. 
Therefore, the Commission believes that 
Regulation NMS should be amended to 
update the national market system in 
accordance with the findings and to 
carry out the objectives set forth in 

Section 11A and to ‘‘assure the prompt, 
accurate, reliable, and fair collection, 
processing, distribution, and 
publication’’ of NMS information and 
‘‘the fairness and usefulness of the form 
and content of such information.’’ 32 

B. National Market System Initiatives 
and the Market Data Infrastructure 
Proposing Release 

The Commission has monitored the 
national market system and its 
operation in light of changes in the 
markets and, over the years, has 
observed increased concerns about the 
usefulness, fairness, and promptness of 
the consolidated tapes. The Division of 
Trading and Markets held a Roundtable 
on Market Data in October of 2018,33 at 
which some market participants 
discussed their views about the 
shortcomings of the existing centralized 
consolidation model and the need for 
updates to the national market system to 
reflect the now widespread use of 
electronic trading and the need for 
more, faster NMS information.34 

Further, the Commission has 
considered how the provision of the 
current consolidated tapes and 
proprietary data feeds has affected 
investors’ access to NMS information. 
The Commission understands that 
different types of investors have 
different information needs. However, 
as stated above, the Commission is 
concerned that a two-tiered system has 
developed in which certain market 
participants who are able to afford, and 
choose to pay for, the exchanges’ 
proprietary DOB data feeds and 
associated connectivity and 
transmission offerings receive more 
content-rich data faster than those who 
do not receive these data feeds, such as 
market participants that face higher 
barriers to entry from data and other 
exchange fees.35 Market participants 
that do not receive proprietary DOB 
feeds may be affected in their efforts to 
seek best execution and otherwise 
effectively compete with market 
participants that receive proprietary 
DOB data feeds because they do not 
obtain access to the additional content 
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36 See supra note 17 and accompanying text. 
37 The Commission notes that the number of 

Professional subscribers to the SIP feeds decreased 
23.5 percent between the first quarter of 2010, 
which is the first quarter for which Professional 
subscriber data for the SIP Plans was available after 
the introduction of the first proprietary TOB 
product in 2009, and the end of 2019. See CTA 
Plan, Metrics, available at https://
www.ctaplan.com/sip-metrics (last accessed Nov. 
20, 2020); UTP Plan, Metrics, available at http://
www.utpplan.com/metrics (last accessed Nov. 25, 
2020). For context, the number of registered 
representatives reported by FINRA during this time 
period decreased by only 1.0 percent. See FINRA, 
Statistics, available at https://www.finra.org/ 
newsroom/statistics (last accessed Nov. 19, 2020). 

38 See Effective-Upon-Filing Adopting Release, 
supra note 17. 

39 17 CFR 242.608. 

40 See Joint Industry Plan; Notice of Filing of a 
National Market System Plan Regarding 
Consolidated Equity Market Data, Securities 
Exchange Act Release No. 34–90096 (Oct. 6, 2020), 
85 FR 64565 (Oct. 13, 2020) (‘‘New Consolidated 
Data Plan Notice’’). See also infra Section III.E for 
a discussion on the Governance Order. 

41 See, e.g., letter from John A. Zecca, Executive 
Vice President, Chief Legal Officer, and Chief 
Regulatory Officer, Nasdaq, to Jay Clayton, 
Chairman, Commission, dated Apr. 7, 2020 
(‘‘Nasdaq Letter II’’); letters to Vanessa Countryman, 
Secretary, Commission, from Elizabeth K. King, 
Chief Regulatory Officer, ICE, and General Counsel 
and Corporate Secretary, NYSE, dated May 15, 2020 
(‘‘NYSE Letter I’’); Linda Moore, President and 
Chief Executive Officer, TechNet, dated Apr. 29, 
2020 (‘‘TechNet Letter I’’); Christopher A. Iacovella, 
Chief Executive Officer, American Securities 
Association, dated Apr. 23, 2020; Kimberly Unger, 
Chief Executive Officer and Executive Director, 
Securities Traders Association of New York, Inc. 
(‘‘STANY’’), dated May 14, 2020 (‘‘STANY Letter 
I’’); Institutional Traders Advisory Council to 
Nasdaq, dated May 15, 2020; Gary A. LaBranche, 
President and Chief Executive Officer, National 
Investor Relations Institute, dated May 22, 2020; R 
T Leuchtkafer, dated May 20, 2020; Patrick J. Healy, 
Founder and CEO, Issuer Network, dated May 20, 
2020 (going further by suggesting the Commission 
‘‘table this proposal’’). 

and may be receiving data in a slower 
manner. 

On the other hand, the exchanges’ 
proprietary TOB products, which are 
typically cheaper than the SIP data, may 
be purchased instead of SIP data for 
certain use cases in certain market 
segments (e.g., retail investors).36 These 
proprietary TOB products have 
decreased many market participants’ 
utilization of SIP data even though they 
do not contain all ‘‘core data’’ and do 
not reflect TOB quotations and 
transactions from all markets and, 
therefore, do not display the NBBO. 
Market participants that solely use 
proprietary TOB products do not see all 
quotations in the market, including at 
times superior quotations, or all 
executed transactions and instead see 
only a subset of consolidated data.37 

Accordingly, the Commission has 
undertaken three initiatives related to 
the provision of NMS information in the 
national market system. These 
initiatives work together to address 
specific, significant, separate but 
overlapping, issues in the national 
market system and are aimed at 
improving discrete areas in the national 
market system. First, the Commission 
amended the process so that, instead of 
becoming effective upon filing, changes 
to fees proposed by the Equity Data 
Plans would be published for public 
comment and approved by the 
Commission.38 These procedures 
enhance the efficiency and transparency 
of the process of assessing new NMS 
plan fees. Second, the Commission 
ordered the participants to the Equity 
Data Plans to submit a new, single 
effective national market system plan, 
i.e., the New Consolidated Data Plan, for 
Commission consideration under Rule 
608 of Regulation NMS.39 The New 
Consolidated Data Plan includes 
specific governance provisions that the 
Commission believes will help to 
address concerns that have been raised 
about the existing Equity Data Plans, 

including conflicts of interest stemming 
from the sale of competing proprietary 
data products by the exchanges that 
currently have majority voting power on 
the Operating Committee(s) of the 
Equity Data Plans.40 These committees 
are, among other things, responsible for 
proposing fees for SIP data. Finally, in 
this release, the Commission is adopting 
amendments to update and modernize 
the infrastructure of the national market 
system by adding data content to NMS 
information as defined under Regulation 
NMS and by amending the manner in 
which such NMS information is 
collected, consolidated, and 
disseminated. 

The Commission published the 
Proposing Release on its website on 
February 14, 2020. The comment period 
of 60 days from Federal Register 
publication ended on May 26, 2020. 
Many commenters asked the 
Commission to extend the comment 
period,41 particularly in light of the 
COVID–19 pandemic. 

The Commission has considered all 
comment letters received to date, 
including comments that were 
submitted after the comment deadline 
had passed. The last comment letter was 
received on October 13, 2020. 
Accordingly, the Commission believes 
that the time during which comments 
have been accepted is reasonable. 

C. Enhancements to the Content of NMS 
Information 

The Commission is adopting 
amendments to increase the content of 
NMS information that is required to be 
made available under Regulation NMS 
and to introduce a competitive 

decentralized consolidation model to 
disseminate the information. The 
content of NMS information that is 
made available under the rules of the 
national market system has not been 
adequately updated to reflect the needs 
of market participants trading in the 
U.S. market. As the U.S. market has 
evolved, market participants’ 
information needs have changed; many 
market participants need additional 
information to trade efficiently and 
competitively. Today, the only means 
for market participants to receive a 
wider array of information than what is 
provided under the national market 
system is through proprietary data 
offerings from exchanges (and their 
affiliates). The Commission is 
concerned that the national market 
system, including the content of SIP 
data and the way such data is 
disseminated, significantly lags behind 
these proprietary data offerings and 
delivery methods established by the 
exchanges and their affiliates. Therefore, 
as discussed further below, the 
Commission believes that the content of 
NMS information under the rules of the 
national market system needs to be 
enhanced to address the needs of market 
participants. The adopted definitions 
will expand and modernize the content 
of NMS information that is made 
available in the U.S. market in a manner 
that the Commission believes will better 
facilitate competition; help to ensure the 
prompt, accurate, reliable, and fair 
collection of such information; and help 
to ensure the usefulness of NMS 
information. The Commission is 
adopting a new model for the provision 
of consolidated market data as 
discussed in Section III below, but the 
Commission believes that market 
participants and investors will benefit 
from enhanced NMS information 
regardless of the method by which they 
receive it. In particular, as a result of the 
new round lot definition and the 
inclusion of odd-lot quotations in core 
data, retail investors will be able to see, 
and more readily access, better-priced 
quotations. Further, through the 
addition of depth of book data and 
auction information in core data, the 
scope of NMS information will, to a 
greater extent, allow some market 
participants to trade in a more informed, 
competitive, and efficient manner. The 
Commission believes that even investors 
that do not consume that data directly 
will benefit because their brokers will 
be able to use the enhanced NMS 
information to trade more efficiently 
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42 See infra Section II.C.2(a). 
43 ‘‘Consolidated market data’’ is defined in Rule 

600(b)(19) as the following data, consolidated 
across all national securities exchanges and 
national securities associations: (i) Core data; (ii) 
regulatory data; (iii) administrative data; (iv) self- 
regulatory organization-specific program data; and 
(v) additional regulatory, administrative, or self- 
regulatory organization-specific program data 
elements defined as such pursuant to the effective 
national market system plan or plans required 
under § 242.603(b). 

44 ‘‘Core data’’ is defined in Rule 600(b)(21) of 
Regulation NMS. 

45 See supra Section I.A for a discussion of the 
regulatory requirements for NMS information. 
‘‘Consolidated market data product’’ is defined as 
any data product developed by a competing 
consolidator that contains consolidated market data 
or any of the elements or subcomponents thereof. 
See Rule 600(b)(20); infra Section II.B.2. 

46 See infra note 151 and accompanying text with 
respect to certain information that is not included 
in the definition of core data. 

47 See infra Section II.D.1. 
48 See infra Section II.E.1. 
49 See Rule 600(b)(50). 
50 See infra Sections II.D.2(a); II.E.2. 
51 Id. 
52 See infra Section II.C.2(b). 
53 See infra Section II.F.1. 

54 See infra Section II.F. 
55 See infra Section II.G.1. 

and competitively and to achieve best 
execution for their customer orders.42 

To expand and enhance the data that 
is required to be made available for 
collection, consolidation, and 
dissemination under Regulation NMS, 
the Commission is adopting several new 
defined terms in Rule 600 of Regulation 
NMS, including ‘‘consolidated market 
data,’’ ‘‘consolidated market data 
product,’’ ‘‘core data,’’ ‘‘round lot,’’ 
‘‘auction information,’’ ‘‘depth-of-book 
data,’’ ‘‘odd-lot information,’’ 
‘‘regulatory data,’’ ‘‘administrative 
data,’’ and ‘‘self-regulatory organization- 
specific program data.’’ Two of the new 
definitions in Regulation NMS— 
consolidated market data 43 and core 
data 44—specify the components of NMS 
information that must be made available 
for collection, consolidation, and 
dissemination under the national 
market system.45 The other new defined 
terms establish the scope of information 
included within the definitions of 
consolidated market data and core data. 
The definitions are designed to ensure 
that NMS information that is made 
available to market participants meets 
the goals set forth in Section 11A of the 
Exchange Act.46 

The Commission is defining three 
new data elements as ‘‘core data:’’ (1) 
Information about better priced 
quotations in higher priced stocks 
(implemented through a new definition 
of ‘‘round lot’’ and the inclusion of 
certain odd-lot information), (2) 
information about quotations that are 
outside of the best-priced quotations 
(implemented through a new ‘‘depth of 
book data’’ definition), and (3) 
information about orders that are 
participating in auctions (implemented 
through a new definition of ‘‘auction 
information’’). 

Round Lot Definition. To provide 
investors with information about better 

priced orders in high-priced stocks, the 
Commission proposed a five-tier 
definition of ‘‘round lot’’ based on the 
share price of an NMS stock.47 The 
Commission also proposed to amend the 
definition of protected quotation to 
require that protected quotes be of at 
least 100 shares.48 These two changes 
would have established a NBBO 49 that 
could differ from the best protected bid 
and best protected offer (‘‘PBBO’’). 
Commenters responded by expressing 
support and raising several issues and 
concerns.50 

For the reasons set forth below,51 the 
Commission has modified the round lot 
definition so that it has fewer tiers and 
is based on a higher notional value. 
Specifically, the adopted round lot 
definition is 100 shares for stocks priced 
at $250 or less, 40 shares for stocks 
priced at $250.01 to $1,000, 10 shares 
for stocks priced at $1,000.01 to 
$10,000, and 1 share for stocks priced at 
$10,000.01 or more. Further, the 
Commission has decided not to adopt 
the proposed amendment to the 
definition of protected quotation. A 
protected quotation will remain a round 
lot; however, the protected quotation 
will change only insomuch as the round 
lot definition is changing. 

The Commission also has decided to 
further increase the availability of 
information about better priced orders 
by adopting an additional element of 
‘‘core data’’ for aggregated odd-lot 
quotations on each exchange that are 
priced at or better than the NBBO.52 The 
Commission believes that the new 
definition of round lot and the increased 
availability of better priced odd-lot 
information will provide investors with 
valuable information about the best 
prices available and help to facilitate 
more informed order routing decisions 
and the best execution of investor 
orders. 

Depth of Book Data Definition. The 
Commission proposed a definition of 
depth of book data to include 
information about orders outside of the 
NBBO and PBBO because information 
about the depth of book on each 
exchange helps market participants 
decide where to place orders and 
provides information about order book 
imbalances and potential future price 
moves in a NMS stock.53 

The Commission, for the reasons set 
forth below, is adopting the definition of 

depth of book data with a few 
modifications.54 First, the definition has 
been modified to reflect the fact that the 
definition of protected quotation is not 
changing, so it is not necessary to 
identify depth of book between the 
NBBO and PBBO. Second, the definition 
has been modified to specify that the 
five price levels included in the 
definition of depth of book data are 
measured from the NBBO. Third, the 
definition has been modified to specify 
that the aggregate size at each of the 
included price levels shall be attributed 
to each exchange so that market 
participants know where liquidity 
resides. Lastly, depth of book data will 
include all quotation sizes on a facility 
of a national securities association, 
instead of only on exchanges, as 
proposed. Adoption of the depth of 
book data definition with these 
modifications will provide useful 
information to market participants and 
support efficient order handling and 
execution. 

Auction Information Definition. 
Finally, the Commission proposed a 
definition of auction information to 
include information about orders that 
participate in auctions.55 Auctions have 
become increasingly significant 
liquidity events. Information about the 
orders participating in an auction can 
help market participants decide whether 
and how to submit orders in and around 
an auction and understand the potential 
price moves upon completion of the 
auction. For the reasons set forth below, 
the Commission is adopting the 
definition of auction information as 
proposed except for a modification to 
specify that the definition only includes 
auction information that an exchange 
publicly disseminates on its proprietary 
feeds. 

D. Enhancements to the Provision of 
Consolidated Market Data 

The Commission is adopting a new 
model for the provision of consolidated 
market data under Regulation NMS to 
foster a competitive environment for the 
dissemination of market data. Under the 
new decentralized consolidation model, 
competing consolidators will collect, 
consolidate, and disseminate 
consolidated market data products, and 
self-aggregators will collect and 
consolidate such data for their own 
internal use. By fostering a competitive 
environment for the provision and 
dissemination of critical market data to 
investors and other market participants, 
this new model will better achieve the 
goals of Section 11A of the Exchange 
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56 See infra Section III.B.2; note 588 and 
accompanying text. 

57 The SROs are required to provide NMS 
information to the national market system plan(s) 
disseminated to market participants under 
Regulation NMS. See supra Section I.A. 

58 Proprietary TOB products, like proprietary 
DOB products, are provided directly to market 
participants and are not centrally consolidated 
before dissemination as is required of SIP data 
under the national market system. 

59 See also infra Section III.B.9(f) discussing the 
applicability of Rule 603(a). 

60 See infra Section III.B. 
61 The exclusive SIPs are operated by the 

exchanges, which also develop proprietary data 
products using the same data that they provide to 
the exclusive SIPs. See supra Section I.A. 

62 See infra Section III.B.9(b). 
63 See infra Section III.B.10. 
64 Id. 
65 See infra Section III.B.8. 
66 See infra Section III.C.7. 
67 See infra Section III.B.3. 

Act and help to ensure broad 
availability to brokers, dealers, and 
investors of information with respect to 
quotations for and transactions in NMS 
stocks that is prompt, accurate, reliable, 
and fair. To implement this model, the 
Commission is amending Regulation 
NMS rules and adopting a new rule and 
a new form for entities seeking to 
register as competing consolidators. 

Since Congress adopted the 1975 
Amendments, the Commission has not 
substantially updated the distribution of 
NMS information in the national market 
system to reflect how the markets 
operate and investors’ trade. Today, 
markets rely on highly sophisticated 
electronic trading systems that can 
consume many points of data at speeds 
measured in sub-second increments. 
The data delivery mechanisms and data 
feeds established under the national 
market system have not kept up with 
the current needs of market participants. 
To fulfill the data needs of market 
participants, the exchanges have 
developed proprietary low-latency 
market data products that are designed 
for automated trading systems. These 
data products, which include data such 
as depth of book and order imbalance 
information for opening and closing 
auctions, are faster and more content- 
rich than the delivery mechanisms and 
content that the SROs provide pursuant 
to Regulation NMS and the Equity Data 
Plans. Because of this disparity, many 
market participants use the exchanges’ 
proprietary market data products for 
their competitive electronic trading 
systems.56 

In addition, the exchanges have 
developed proprietary TOB data 
products for market participants that are 
less expensive and less content-rich 
than the data products that the SROs 
provide via the exclusive SIPs pursuant 
to Regulation NMS and the Equity Data 
Plans.57 Retail investors use these 
proprietary TOB products, which are 
specific to an individual exchange or 
affiliated exchanges. Because they are 
cheaper and faster, proprietary TOB 
products—despite their more limited 
content—decrease the demand for data 
delivered under the Equity Data Plans.58 
The Commission is concerned that 
market participants who solely use 
individual exchange proprietary TOB 

products are not getting the full 
consolidated view of the market, may be 
missing better priced quotes on other 
exchanges, and may only have a partial 
view of the trades that were executed in 
the market. 

The Commission believes that 
proprietary DOB and TOB data products 
that decrease the utilization of SIP data 
highlight fundamental issues regarding 
the fairness, usefulness, and efficiency 
of NMS information and how it is 
distributed today. Therefore, as 
discussed further below, the 
Commission is adopting a new 
dissemination model for the national 
market system—a decentralized 
consolidation model that will foster a 
competitive environment in the 
provision of consolidated market data. 
To effect this change, the Commission is 
amending Rule 603 under Regulation 
NMS to: (1) Remove the requirement 
that all consolidated information for an 
individual NMS stock be disseminated 
through a single, exclusive plan 
processor; and (2) require each national 
securities exchange and national 
securities association to make available 
to competing consolidators and self- 
aggregators its NMS information in the 
same manner and using the same 
methods, including all methods of 
access and the same format, as the 
exchange or association makes available 
any quotation or transaction information 
for NMS stocks to any person.59 
Commenters who responded to this 
proposal expressed support and raised 
several issues and concerns.60 

For the reasons set forth below, the 
Commission is adopting the 
decentralized consolidation model 
largely as proposed. The new 
decentralized consolidation model, with 
its fostering of a competitive 
environment, will modernize the 
provision of consolidated market data in 
the U.S. markets. Today, the national 
market system comprises two exclusive 
SIPs that consolidate and disseminate 
certain NMS information on a non- 
competitive basis.61 The non- 
competitive structure, as required under 
Regulation NMS, no longer adequately 
ensures the timely dissemination of 
NMS information. The Commission 
believes the fostering of a competitive 
environment and enabling the 
introduction of new market forces into 
the collection, consolidation, and 
dissemination process through a 

decentralized consolidation model will 
help to deliver consolidated market data 
to market participants in a more timely, 
efficient, and cost-effective manner than 
the current centralized consolidation 
model. The Commission is adopting 
Rule 603(b) as proposed.62 

As part of establishing the 
decentralized consolidation model, the 
Commission is amending the definition 
of NBBO to remove references to the 
plan processors and replace them with 
competing consolidators and self- 
aggregators.63 Competing consolidators 
will be responsible for calculating the 
NBBO for their subscribers and self- 
aggregators will be responsible for 
calculating their own NBBO.64 Given 
market participants’ widespread usage 
of proprietary market data feeds and the 
array of issues these participants have 
raised with respect to NMS information 
currently provided by the exclusive 
SIPs, many of these market participants 
calculate their own NBBOs from 
different exchange proprietary data 
feeds in varying locations for their own 
internal use rather than rely on the 
exclusive SIPs. These current practices, 
as well as existing regulatory 
approaches to independent data 
aggregation,65 will help to ensure 
market participants are able to operate 
with different NBBOs calculated by 
different consolidators under this new 
model. 

Under the new decentralized 
consolidation model, competing 
consolidators will be responsible for 
collecting, consolidating, and 
disseminating consolidated market data 
products to subscribers. New Rule 614 
and new Form CC will govern the 
registration and responsibilities of 
competing consolidators.66 Informed by 
comments and upon further 
consideration, the Commission, for the 
reasons set forth below, is adopting Rule 
614 and Form CC largely as proposed 
but with certain modifications to 
address points raised during the 
comment process.67 Market participants 
need timely consolidated market data to 
route and execute orders. The 
Commission believes entities will be 
incentivized to register as competing 
consolidators to satisfy the expected 
robust demand for consolidated market 
data products. The Commission is also 
modifying the requirements of Rule 614 
so that competing consolidators are not 
required, as proposed, to offer a product 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00009 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18604 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

68 See Rule 600(b)(20), which defines 
‘‘consolidated market data product.’’ 

69 See infra Sections II.B.2; III.C.8(a). 
70 See infra Section III.D. 
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72 See infra Section III.C.7(a)(iv). 
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market system plans for the collection, 
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information. See supra note 10 and accompanying 
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note 1128; see also Section III.E.2(a). On August 11, 
2020, the participants filed a proposed plan, which 
the Commission published for comment on October 
6, 2020. See New Consolidated Data Plan Notice, 
supra note 40. 

74 See infra Section III.E. 
75 See infra Section III.F. 
76 See id. 
77 See Proposing Release, 85 FR at 16728, n. 17 

and accompanying text. 

containing all elements of consolidated 
market data. Competing consolidators 
will be able to develop the consolidated 
market data products 68 that their 
subscribers demand.69 Rule 614 
requires, among other things, that 
competing consolidators generate 
consolidated market data products in a 
manner that is consistent with the 
definitions in Regulation NMS and 
provide monthly performance metrics. 
Together with the Commission’s 
oversight of competing consolidators, 
these requirements will help to ensure 
that the dissemination of consolidated 
market data products by competing 
consolidators is prompt, accurate, 
reliable, and fair. 

Also, under the new decentralized 
consolidation model, self-aggregators 
will be able to collect and consolidate 
NMS information for their own internal 
use. As defined, a self-aggregator will be 
a broker-dealer, exchange, national 
securities association, or investment 
adviser registered with the Commission 
(‘‘RIA’’) that receives the NMS 
information that is necessary to generate 
consolidated market data from the SROs 
pursuant to Rule 603(b). A self- 
aggregator may only generate 
consolidated market data for its internal 
use. Market participants—including 
broker-dealers, exchanges, and RIAs— 
self-aggregate proprietary market data 
today. The Commission is adopting this 
provision to allow these market 
participants to aggregate consolidated 
market data for their own internal uses. 
Notwithstanding the adopted 
improvements to the collection, 
consolidation, and dissemination of 
consolidated market data with the 
decentralized consolidation model, 
some market participants will continue 
to need to aggregate data themselves for 
their own internal purposes, for a 
variety of business reasons.70 
Specifically, we are adopting a 
definition of self-aggregator that will 
permit the exchanges, the Financial 
Industry Regulatory Authority, Inc. 
(‘‘FINRA’’), and RIAs to self-aggregate 
for their own internal purposes, 
including for the purpose of sharing 
consolidated market data across 
affiliated entities that are registered with 
the Commission.71 

In general, self-aggregators will not be 
permitted to disseminate or otherwise 
make available such data to any person, 
including customers or clients, because 
the Commission believes the 

widespread dissemination of 
consolidated market data must be 
subject to Commission oversight and, 
accordingly, must be performed by 
competing consolidators. As discussed 
below, competing consolidators will be 
subject to the registration, disclosure, 
and other regulatory requirements in 
Rule 614 and Form CC.72 The competing 
consolidator regulatory regime should 
help to ensure that non-registered 
persons receive market data that is 
consolidated and delivered in a reliable 
and accurate manner. Although self- 
aggregators will not be permitted to 
widely disseminate consolidated market 
data, they will be able to share 
consolidated market data with their 
affiliated entities that are registered with 
the Commission. The Commission has 
the authority to examine registered 
affiliated entities and would be able to 
determine how a self-aggregator 
provides consolidated market data to a 
registered affiliate and how the 
registered affiliate uses that data, 
whereas the Commission does not have 
the authority to examine a self- 
aggregator’s affiliated entities that are 
not registered with the Commission. 

Under the decentralized consolidation 
model, the effective national market 
system plan(s) for NMS stocks will 
continue to play an important role.73 
The plan(s) will continue, for example, 
to develop and propose fees for the data 
content underlying consolidated market 
data, collect and allocate revenues 
collected for such data, develop the 
monthly performance metrics for 
competing consolidators, and provide 
an annual assessment of the competing 
consolidator model. Therefore, as 
discussed further below, the 
Commission is directing the effective 
national market system plan(s) 
participants to file an amendment to the 
plan(s) pursuant to Rule 608 of 
Regulation NMS to reflect the new 
functions of the plan(s). The 
Commission believes that the effective 
national market system plan structure 
provides a useful mechanism to gather 
consensus views from a wide variety of 
market participants on the operation of 
the national market system. The 
provisions requiring amendment to the 

effective national market system plan(s) 
are adopted largely as proposed with a 
few modifications.74 

Finally, the Commission is amending 
Regulation SCI to expand the definition 
of ‘‘SCI entities’’ to include ‘‘SCI 
competing consolidators’’ that are 
subject to the requirements of 
Regulation SCI after an initial transition 
period if they meet a threshold based on 
a share of gross consolidated market 
data revenues, as described below. The 
Commission believes that the threshold 
as adopted is appropriate to identify 
those competing consolidators whose 
market share is large enough that they 
have the potential to significantly 
impact investors, the overall market, or 
the trading of securities should the 
competing consolidator have a systems 
or cybersecurity issue occur. As 
discussed below, based on the threshold 
being adopted for SCI competing 
consolidators, the Commission 
estimates that most competing 
consolidators will meet this 
definition.75 In addition, after 
consideration of commenters’ concerns 
regarding potential barriers to entry, the 
Commission is adopting a tailored set of 
operational capability and resiliency 
obligations that will apply during an 
initial transition period and thereafter to 
competing consolidators that do not 
meet the threshold in the definition of 
SCI competing consolidator.76 

The amendments will significantly 
enhance and modernize the content of 
NMS information and the means by 
which it is disseminated to market 
participants. These changes will address 
meaningful shortcomings that have 
developed in the national market system 
relating to the consolidation and 
dissemination of NMS information.77 
The centralized consolidation model is 
an outdated model that was initially 
developed for an entirely different, 
manual market structure, and it is no 
longer suitable for trading in today’s 
high-speed electronic markets. Further, 
the exclusive SIP model was developed 
when the exchanges were not selling 
competing proprietary data products 
that are superior in both content and 
delivery to the SIP data products. 
Therefore, as discussed further below, 
the Commission is amending Regulation 
NMS to modernize the national market 
system consistent with its mandate 
under the Exchange Act so that ‘‘[n]ew 
data processing and communications 
techniques [can be used] to create the 
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the subject security and buy or sell in such market 
so that the resultant price to the customer is as 
favorable as possible under prevailing market 
conditions.’’ FINRA Rule 5310, ‘‘Best Execution and 
Interpositioning.’’ 

88 See Regulation NMS Adopting Release at 
37538. 

89 Kurz v. Fidelity, supra note 80, 556 F.3d at 640. 
90 Securities Exchange Act Release No. 43590 

(Nov. 17, 2000), 65 FR 75414, 18 (Dec. 1, 2000). The 
Commission has recognized that the scope of the 
duty of best execution must evolve as changes occur 
in the market that give rise to improved executions 
for customer orders. Order Execution Obligations, 
Release No. 37619A (Sept. 6, 1996), 61 FR 48290 
(Sept. 12, 1996). 

91 Similarly, these amendments do not change 
investment advisers’ duty of best execution. See 
generally Commission Interpretation Regarding 
Standard of Conduct for Investment Advisers, 
Release No. IA–5248 (June 5, 2019). 

92 The Commission will monitor the impact of 
these amendments on broker-dealer best execution 
policies and procedures and will consider whether 
additional steps, such as further best execution 
guidance, are necessary or appropriate. 

93 See Regulation NMS Adopting Release at 37538 
(‘‘Broker-dealers must examine their procedures for 
seeking to obtain best execution in light of market 
and technology changes and modify those practices 
if necessary to enable their customers to obtain the 
best reasonably available prices.’’). 

94 Best execution considerations may also be 
relevant to the selection of a market data provider 
and the choice to consume different data elements 
today. See FINRA, Regulatory Notice 15–46, 1, 3 n. 
12 (2015) (‘‘The exercise of reasonable diligence to 
ascertain the best market under prevailing market 
conditions can be affected by the market data, 
including specific data feeds, used by a firm. For 
example, a firm that regularly accesses proprietary 
data feeds, in addition to the consolidated SIP feed, 
for its proprietary trading, would be expected to 
also be using these data feeds to determine the best 
market under prevailing market conditions when 
handling customer orders to meet its best execution 
obligations.’’). 

95 See Proposing Release, 85 FR at 16741, 54. 
96 See supra notes 80–81 and accompanying text. 

opportunity for more efficient and 
effective market operations’’ 78 and to 
ensure fair competition, the availability 
of NMS information, and ‘‘the 
practicability of brokers executing 
investors’ orders in the best market.’’ 79 

E. Implications for Best Execution 

The Commission has stated that the 
duty of best execution requires broker- 
dealers to ‘‘execute customers’ trades at 
the most favorable terms reasonably 
available under the circumstances, i.e., 
at the best reasonably available 
price.’’ 80 The Commission stated that 
certain other factors that are relevant to 
best execution include ‘‘order size, 
trading characteristics of the security, 
speed of execution, clearing costs, and 
the cost and difficulty of executing an 
order in a particular market.’’ 81 
Commenters questioned the 
implications of the proposed changes to 
the content and provision of NMS 
information on the duty of best 
execution.82 In the Proposing Release, 
the Commission stated that the 
proposed additional data content in 
consolidated market data and the 
method by which such data was 
disseminated would facilitate the best 
execution of investor orders and 
enhance best execution analyses.83 The 
Commission also stated that it was not 
‘‘specifying minimum data elements 
needed to achieve best execution’’ or 
‘‘mandating the consumption’’ of the 
expanded data content and, more 
broadly, acknowledged that different 
market participants and different 
trading applications have different 
market data needs.84 

A broker-dealer has a legal duty to 
seek best execution of customer 
orders.85 The duty of best execution 
derives from common law agency 

principles and fiduciary obligations.86 It 
is incorporated in SRO rules 87 and has 
been incorporated into the antifraud 
provisions of the Federal securities laws 
through judicial decisions.88 In addition 
to the best price reasonably available, 
speed of execution and available 
liquidity,89 the Commission has 
articulated a non-exhaustive list of 
factors that may be relevant to broker- 
dealers’ best execution analysis: (1) The 
size of the order; (2) the trading 
characteristics of the security involved; 
(3) the availability of accurate 
information affecting choices as to the 
most favorable market center for 
execution and the availability of 
technological aids to process such 
information; and (4) the cost and 
difficulty associated with achieving an 
execution in a particular market 
center.90 

While these amendments do not 
change a broker-dealer’s duty of best 
execution,91 the Commission recognizes 
that the changes to consolidated market 
data resulting from the amendments 
may be relevant to a broker-dealer’s best 
execution analysis.92 Broker-dealers 
must execute customers’ trades at the 
most favorable terms reasonably 
available under the circumstances and 
must examine their procedures for 
seeking to obtain best execution in light 
of market and technology changes and 
modify those practices if necessary.93 
Both the additional data content and the 
new method by which such data will be 

disseminated represent market and 
technology changes that should be 
considered by broker-dealers in 
connection with their best execution 
obligations.94 

Specifically, the availability of more 
data content in consolidated market 
data, including odd-lot information, 
depth of book data, and auction 
information, may be relevant to a 
broker-dealer’s ability to achieve and 
analyze best execution because it can 
provide information that, in many 
circumstances, may be useful in making 
trading and order placement 
decisions.95 In addition, the availability 
of more timely consolidated market data 
may be relevant to a broker-dealer’s 
ability to achieve and analyze best 
execution because it can bear upon the 
accuracy of the information about the 
most favorable market center for 
executing customer orders. Therefore, 
broker-dealers should consider the 
availability of consolidated market data, 
including the various elements of data 
content and the timeliness, accuracy, 
and reliability of the data provided by 
competing consolidators, in developing 
and maintaining their best execution 
policies and procedures. Further, 
because richer, more timely 
consolidated market data may enhance 
the ability of broker-dealers to obtain 
the most favorable terms reasonably 
available under the circumstances, 
including the best reasonably available 
price and other factors,96 for their 
customer orders, broker-dealers should 
consider the availability of consolidated 
market data for purposes of evaluating 
best execution. 

However, while the additional data 
content may be relevant to broker- 
dealers’ best execution analyses and, in 
many cases, will facilitate the ability of 
broker-dealers to achieve best execution 
for their customer orders, the 
Commission, consistent with the 
approach taken in the Proposing 
Release, is not setting forth minimum 
data elements needed to achieve best 
execution and does not expect that all 
market participants will need to 
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97 17 CFR 242.603(c). 
98 17 CFR 242.600(b)(17). 
99 17 CFR 242.600(b)(95). 
100 See Proposing Release, 85 FR at 16743–46; 

infra Section II.D.2(b). 
101 See Proposing Release, 85 FR at 16760; infra 

Section II.H. 

102 See supra notes 89 and 90 and accompanying 
text. 

103 See infra notes 897, 907–908 and 
accompanying text. 

104 See infra Section III.C.8(c). 
105 See supra note 90 and accompanying text. 
106 Cf. FINRA, Regulatory Notice 15–46, supra 

note 94. See also letter from Tyler Gellasch, 
Executive Director, Healthy Markets Association, to 
Vanessa Countryman, Secretary, Commission, dated 
May 26, 2020, (‘‘Healthy Markets Letter I’’) at 4–5; 
letter from Marcia E. Asquith, Executive Vice 
President, Board and External Relations, Financial 
Industry Regulatory Authority, Inc., to Vanessa 

Countryman, Secretary, Commission, dated May 26, 
2020, (‘‘FINRA Letter’’) at 6. 

107 See Proposing Release, 85 FR at 16728. 
108 See id. 
109 See id. at 16751. 
110 See infra note 240. See also Proposing Release, 

85 FR at 16739. 

purchase the most comprehensive or 
fastest consolidated market data product 
available. The legal requirements that 
establish minimum data standards for 
certain purposes are not changing. 
Specifically, Rule 603(c) of Regulation 
NMS,97 the Vendor Display Rule, 
requires SIPs and broker-dealers to 
provide a consolidated display, as 
defined in Rule 600(b)(17) of Regulation 
NMS,98 in a context in which a trading 
or order routing decision can be 
implemented. In addition, in order to 
comply with Rule 611 of Regulation 
NMS, the Order Protection Rule, trading 
centers, as defined in Rule 600(b)(95) of 
Regulation NMS,99 must have access to 
the protected bid and protected offer. 
While these rules are impacted by the 
new definition of round lot, and the 
data that must be processed and 
displayed will change as the definition 
of round lot changes, the minimum data 
requirements associated with these rules 
are not changing.100 Additionally, 
market participants will need to obtain 
regulatory data to meet regulatory 
obligations and to be informed of 
trading halts, price bands, or other 
market conditions that may affect their 
trading activity.101 

Best execution analysis varies 
depending upon the characteristics of 
customers and orders handled. For 
example, the data requirements for an 
institutional broker’s smart order router 
(‘‘SOR’’) executing large algorithmic 
orders are likely different than for a 
small retail broker’s visual display for 
non-professional individual investors. 
Given the large array of potential 
scenarios, the Commission cannot 
specify the data elements that may be 
relevant to every specific situation. 
Rather, broker-dealers must perform a 
best execution analysis to determine 
what data is relevant to obtaining best 
execution of customer orders, in a 
manner that is similar to decisions they 
must make today regarding whether to 
obtain data content that is available on 
a proprietary basis. 

In addition, the decentralized 
consolidation model will change the 
method by which market data is 
disseminated by introducing competing 
consolidators, who will offer 
consolidated market data products, 
which broker-dealers may choose as a 
source of market data. The speed of 
execution, the availability of accurate 
information affecting choices as to the 

most favorable market center for 
execution, and the availability of 
technological aids to process such 
information may be relevant factors in 
conducting a best execution analysis.102 
While all competing consolidators will 
offer consolidated market data products, 
they may do so at different prices or at 
different latencies or with different 
amounts of data content.103 Therefore, 
the selection of a competing 
consolidator may also be relevant to a 
broker-dealer’s ability to achieve and 
analyze best execution. Competing 
consolidators will be required to 
disclose information about their 
consolidated market data products, 
including the services they will offer, 
the prices for such services as well as 
performance metrics.104 These 
disclosures should help to facilitate a 
broker-dealer’s ability to achieve and 
analyze best execution because they 
provide information regarding the 
timeliness, completeness, and accuracy 
of the market data offered by competing 
consolidators.105 These disclosures also 
provide statistics on capacity, network 
delay, and latency, offering additional 
insight into the technical capabilities 
and expected performance of a 
competing consolidator. This 
information will assist a broker-dealer 
in selecting an appropriate competing 
consolidator, which will affect the 
broker-dealer’s ability to obtain ‘‘the 
most favorable terms reasonably 
available under the circumstances’’ for 
its customer orders. The Commission 
believes that a broker-dealer that uses 
low-latency or content-rich consolidated 
market data, whether self-aggregated or 
received from a competing consolidator, 
for its proprietary trading, would also be 
expected to use those data products 
when pursuing the best execution of 
customer orders, particularly those 
handled within the same aggregation 
unit that conducts proprietary trading. 
For example, a broker-dealer should not 
use a separate, less performant data 
source for its customer orders than the 
data source used for proprietary orders 
that may interact with those customer 
orders in a manner disadvantageous to 
those customer orders.106 

II. Enhancements to NMS Information 

A. Introduction 

Today, most market participants 
utilize electronic trading systems to 
execute orders for themselves and for 
their customers. These electronic 
trading systems, which consume many 
pieces of data in an effort to trade 
competitively and efficiently in today’s 
markets, are designed to analyze more 
information than is provided by the 
exclusive SIPs. Given that the current 
market is vastly different from when the 
national market system was established 
in the 1970s, the Commission believes 
that a broad cross-section of market 
participants would benefit from 
information that goes beyond SIP data to 
trade competitively and efficiently and 
that the information that is provided 
within the national market system needs 
to be augmented with new information 
elements. As discussed in detail below, 
the Commission is adopting new rules 
and amending certain existing rules 
under Regulation NMS to add new 
elements to the information that is 
collected, consolidated, and 
disseminated under the national market 
system. 

By way of example, in the 1970s, 
trading volume in any given stock was 
concentrated on its listing exchange and 
trading largely occurred manually with 
individuals representing orders on 
exchange floors.107 Since then, 
technology has fundamentally altered 
market operations and trading today 
largely occurs electronically with little 
human intervention.108 Numerous other 
changes have also impacted how trading 
occurs. For example, in 2001, 
decimalization reduced the increment of 
trading from fractions to pennies and 
resulted in a reduction in the size of 
liquidity at the best prices, commonly 
referred to as the ‘‘top of book.’’ 109 The 
reduction in displayed order interest at 
the best bid or offer means liquidity is 
layered across multiple price levels, 
which makes depth of book information 
necessary for many market participants 
and trading systems to trade in an 
informed and effective manner. 

In addition, individual odd-lot 
quotations, especially in high share 
price stocks, have become more 
prevalent 110 and important to market 
participants as individual share prices 
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111 See Proposing Release, 85 FR at 16739 (stating 
that between 2004 and 2019, the average price of 
a stock in the Dow Jones Industrial Average nearly 
quadrupled). 

112 See id. at 16740 (noting multiple Roundtable 
panelists and commenters supported the addition of 
odd-lot information to SIP data), 16751–52 (noting 
multiple Roundtable panelists and commenters 
supported the addition of depth of book data to SIP 
data), 16758 (noting multiple Roundtable panelists 
and commenters supported the addition of auction 
information to SIP data). 

113 See, e.g., Securities Exchange Act Release Nos. 
70793 (Oct. 31, 2013), 78 FR 66788 (Nov. 6, 2013) 
(order approving Amendment No. 30 to the UTP 
Plan to require odd-lot transactions to be reported 
to consolidated tape); 70794 (Oct. 31, 2013), 78 FR 
66789 (Nov. 6, 2013) (order approving Eighteenth 
Substantive Amendment to the Second Restatement 
of the CTA Plan to require odd-lot transactions to 
be reported to consolidated tape). 

114 Section 11A(c)(1)(B) of the Exchange Act 
provides the Commission with the authority to, 
among other things, assure the fairness and 
usefulness of the form and content of quotation and 
transaction information. 

115 See, e.g., letter from John A. Zecca, Executive 
Vice President, Chief Legal Officer, and Chief 
Regulatory Officer, Nasdaq, to Vanessa 
Countryman, Secretary, Commission, dated May 26, 
2020, (‘‘Nasdaq Letter IV’’) at 31–34; letter from 
Elizabeth K. King, Chief Regulatory Officer, ICE, 
and General Counsel and Corporate Secretary, 
NYSE, to Vanessa Countryman, Secretary, 
Commission, dated June 1, 2020, (‘‘NYSE Letter II’’) 
at 3–8; letter from Joseph Kinahan Managing 
Director, Client Advocacy and Market Structure, TD 
Ameritrade, to Vanessa A. Countryman, Secretary, 
Commission, dated June 1, 2020, (‘‘TD Ameritrade 
Letter’’) at 4. 

116 See infra Section II.C.2(a). 
117 See infra Section III.E.2(e). 
118 See supra Section I.E (discussing the 

implications for best execution). 

119 See supra Section I.A. 
120 As discussed below, the Commission also 

proposed and is adopting definitions for ‘‘core 
data,’’ ‘‘regulatory data,’’ ‘‘administrative data,’’ and 
‘‘self-regulatory organization-specific program 
data.’’ See infra Sections II.C, II.H, II.J, II.K, 
respectively. 

have increased.111 Finally, an increasing 
proportion of total trading volume is 
executed during opening and closing 
auctions, which has made information 
about orders participating in auctions 
increasingly important to many market 
participants. These changes have led 
market participants to call for additional 
information to be included in 
consolidated market data so that market 
participants can participate more fully 
and competitively.112 However, very 
few adjustments 113 have been made to 
NMS information to account for these 
changes since the adoption of the 1975 
Amendments. 

The Commission believes that the 
content of current SIP data and the 
mechanism by which SIP data is 
collected, consolidated, and 
disseminated has not kept pace with 
market developments. Therefore, the 
Commission is adopting these 
amendments to specify additional 
information that must be made available 
pursuant to the effective national market 
system plan(s).114 Information about 
better priced orders in smaller sizes can 
improve investors’ ability to trade at the 
best prices available. Further, certain 
market participants can more efficiently 
place larger sized orders that may not be 
fully executed at top of book prices 
using information about the prices of 
orders outside of the best bids and best 
offers, and they can more effectively 
participate in exchange auctions using 
relevant information about the trading 
interest in such auctions. Finally, 
market participants also need to have, 
and will continue to receive, regulatory 
information, administrative data, and 
other important information to 
participate effectively in the markets. 
The Commission received comments on 
each of these issues. 

As discussed more fully below, some 
commenters, stating that the 
information is not necessary for all 
investors, questioned the need to add 
new information elements.115 While the 
Commission recognizes that different 
market participants need differing 
amounts of information to meet 
different trading objectives, the 
Commission believes that the 
availability of the new information will 
enhance the ability of market 
participants to trade competitively and 
efficiently and will indirectly benefit 
investors who place orders in the 
national market system even if they do 
not directly consume all of the new data 
elements by facilitating executing 
broker-dealers’ access to information.116 
In today’s market, information about 
odd-lot quotations, depth of book 
quotations, and auction information has 
become highly relevant. Together, these 
pieces of information can be 
significantly beneficial in facilitating 
informed trading decisions, and the 
Commission believes that they should 
be more widely distributed and more 
readily accessible. The Commission 
anticipates that a variety of consolidated 
market data products will be developed 
to meet the various needs investors have 
for data.117 The Commission believes 
that the amendments will enhance the 
usefulness of NMS information and thus 
better inform trading and investment 
decisions for all investors, which in turn 
will help maintain fair and efficient 
markets as well as facilitate best 
execution of customer orders.118 

Accordingly, as discussed in more 
detail below, the Commission is 
adopting several new defined terms 
under Rule 600 of Regulation NMS to 
specify, and as a result expand and 
enhance, the data that Regulation NMS 
requires to be collected, consolidated, 
and disseminated. Importantly, the 
Commission is adopting two new 
definitions under Regulation NMS— 
‘‘consolidated market data’’ and ‘‘core 
data’’—to specify the components of 
NMS information that are required to be 

collected, consolidated, and 
disseminated under the national market 
system. ‘‘Consolidated market data 
product’’ is defined as any data product 
developed by a competing consolidator 
that contains consolidated market data 
or any of the elements or 
subcomponents thereof. The 
Commission is also adopting additional 
defined terms to further set forth the 
scope of information included within 
the definitions of consolidated market 
data and core data. The definitions 
include information that is currently 
provided by the exclusive SIPs as well 
as new information designed to ensure 
that brokers, dealers, and investors have 
available information with respect to 
quotations for and transactions in 
securities that is prompt, accurate, 
reliable, and fair.119 

B. Definition of ‘‘Consolidated Market 
Data’’ Under Rule 600(b)(19) 

1. Proposal 

The Commission proposed to expand 
the content of the NMS information that 
would be required to be collected, 
consolidated, and disseminated under 
the rules of the national market system 
through the proposed definition of 
‘‘consolidated market data.’’ 
Specifically, the Commission proposed 
that consolidated market data would 
include the following data, consolidated 
across all national securities exchanges 
and national securities associations: (1) 
Core data; (2) regulatory data; (3) 
administrative data; (4) exchange- 
specific program data; and (5) additional 
regulatory, administrative, or exchange- 
specific program data elements defined 
as such pursuant to the effective 
national market system plan or plans 
required under Rule 603(b).120 In 
addition, the proposed definition of 
consolidated market data would be used 
to delineate the responsibilities and 
obligations of the SROs under Rule 
603(b) and competing consolidators 
under Rule 614. These rules implement 
the decentralized consolidation model, 
which is discussed in more detail in 
Section III below. 

2. Final Rule and Response to 
Comments 

The Commission received a number 
of comments on the proposed expansion 
of NMS information related to the 
specific elements that make up 
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121 See infra Sections II.C through II.K. 
122 See Capital Group Letter at 2. 
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See id. at 34. 

127 The Commission is modifying the definition of 
exchange-specific program data to be self-regulatory 
organization-specific program data. See infra 
Section II.K. 

128 See infra Sections II.C through II.K. 

129 See Proposing Release, 85 FR at 16735. See 
also infra Section II.C.2(a); supra Section I.E. 

130 See infra Sections II.C through II.K. 
131 See NYSE Letter II at 3. 
132 See infra Section III. See also infra notes 139 

and 140 and accompanying text (discussing the 
Commission’s adoption of the new defined term 
‘‘consolidated market data product’’). 

133 See infra Section II.H. 
134 See Clearpool Letter at 11. 

135 See Proposing Release, 85 FR at 16734. 
136 See infra Sections II.C through II.G. 
137 The Commission will continue to monitor the 

usefulness of these core data elements to market 
participants and consider whether any 
modifications to the definition of core data are 
necessary or appropriate as the markets evolve. 
Interested persons also may petition the 
Commission to amend such definition if they 
believe particular changes are warranted. 

138 See infra Sections II.H, II.J, and II.K. Both SRO 
rule changes and effective national market system 
plan amendments are subject to the public notice 
and comment process, as well as Commission 
review. See Exchange Act Section 19(b)(1), 15 
U.S.C. 78s(b)(1); 17 CFR 240.19b–4 (Rule 19b–4); 
Rule 608(b) of Regulation NMS, 17 CFR 242.608(b). 

139 See infra Section VIII. 
140 See infra Section III.C.8(a). 

consolidated market data,121 and the 
Commission also received some 
comments on the proposed definition of 
consolidated market data. One 
commenter supported the expansion of 
NMS information to include the 
proposed elements of consolidated 
market data.122 Another commenter 
agreed with the proposed definition, 
stating that these data elements need to 
be clearly defined and categorized and 
that ‘‘tight definitions would assist to 
‘preserve the integrity and affordability 
of the consolidated data stream.’ ’’ 123 

Other commenters, however, stated 
that the Commission should allow 
additional core data elements to be 
included in consolidated market data 
through a process other than 
Commission rulemaking.124 A different 
commenter stated that the proposed 
changes to consolidated market data are 
‘‘not appropriately tailored to the needs 
of the market’’ and ‘‘are overly broad 
and unnecessarily complex.’’ 125 
Another commenter, while agreeing that 
the definition of consolidated market 
data should be defined as proposed, 
suggested that it should only include 
depth-of-book data, certain odd-lot 
information, and three options for 
including auction data.126 

The Commission is adopting the 
definition of consolidated market data 
largely as proposed.127 As discussed in 
detail below,128 the Commission 
continues to believe that expanding the 
NMS information that is required to be 
provided under the rules of the national 
market system, as set forth in the 

definition of consolidated market data, 
would support more informed trading 
and investment decisions by market 
participants in today’s markets and 
facilitate the best execution of customer 
orders by the full range of broker- 
dealers.129 As reflected in comments 
received from a variety of market 
participants, each of the elements of 
consolidated market data—and in 
particular the expansion of core data to 
include quotation interest in smaller 
orders of higher-priced stocks, depth of 
book data, and auction information— 
would provide significant, useful 
information to market participants.130 
Consistent with the views of market 
participants—many of whom will be the 
users of consolidated market data—that 
this data would be useful to them to 
improve investment decisions and 
facilitate the best execution of customer 
orders, the Commission believes that the 
definition of consolidated market data is 
‘‘appropriately tailored’’ to market 
participants’ needs, that it is not overly 
broad, and that it does not entail 
unnecessary complexity.131 In addition, 
the proposed decentralized 
consolidation model permits competing 
consolidators to offer, and market 
participants to consume, customized 
market data products that suit their 
particular needs. This flexibility 
addresses concerns that consolidated 
market data is overly broad or 
unnecessarily complex because it allows 
competing consolidators and their 
subscribers to adjust the breadth and 
complexity of the market data products 
they offer and consume, respectively.132 
On the other hand, limiting 
consolidated market data to only depth 
of book data, certain odd-lot 
information, and auction data, as one 
commenter suggested, would not 
include regulatory data—such as 
information regarding trading halts and 
price bands—that the Commission 
believes is necessary to trade effectively 
and efficiently.133 

In response to comments 
recommending a more streamlined or 
flexible process to include additional 
data elements in core data,134 the 
Commission agrees that the definition of 
consolidated market data should permit 
additional data elements to be added 
pursuant to effective national market 

system plan amendments. However, the 
Commission continues to believe that 
this process should be limited to future 
regulatory, administrative, or self- 
regulatory organization-specific program 
information.135 As discussed below,136 
the transaction and quotation 
information reflected in the definition of 
core data—including best bids and 
offers, the NBBO, protected quotations, 
last sale data, depth of book data, and 
auction information—is specified in the 
rule.137 The rule as proposed and 
adopted is designed to account 
appropriately for additional regulatory, 
administrative, and self-regulatory 
organization-specific program 
information data elements that may 
emerge periodically through the 
approval of new SRO rules or the 
development and refinement of 
technical specifications to be included 
in consolidated market data through the 
effective national market system plan 
amendment process.138 

The Commission is defining a new 
term, ‘‘consolidated market data 
product’’ to mean any data product 
developed by a competing consolidator 
that contains consolidated market data 
or components of consolidated market 
data. The definition of consolidated 
market data product also specifies that 
components of consolidated market data 
include the enumerated elements, and 
any subcomponent of the elements, of 
consolidated market data in 
§ 242.600(b)(19) and that all 
consolidated market data products must 
reflect data consolidated across all 
national securities exchanges and 
national securities associations.139 As 
discussed further below, Rule 614 will 
require competing consolidators to offer 
one or more consolidated market data 
products to their subscribers, and will 
not, as proposed, require them to offer 
a product that contains all elements of 
consolidated market data.140 In 
addition, the Commission recognizes 
that some market participants will not 
want or need a consolidated market data 
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141 U.S. Const. amend. 5 (‘‘No person shall be 
held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a 
grand jury, except in cases arising in the land or 
naval forces, or in the militia, when in actual 
service in time of war or public danger; nor shall 
any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall 
private property be taken for public use, without 
just compensation.’’). 

142 Nasdaq Letter IV at 50. 
143 Id. 
144 Id. at 50–51. 

145 See supra note 5. 
146 See Ruckleshaus v. Monsanto Co., 467 U.S. 

986, 1005–07 (1984) (noting that the reasonableness 
of an investment-backed expectation depends in 
part on whether the regulated activity has been in 
an area ‘‘that has long been the source of public 
concern and the subject of government regulation’’); 
District Intown Properties Ltd. P’ship v. District of 
Columbia, 198 F.3d 874, 884 (D.C. Cir. 1999) 
(‘‘Businesses that operate in an industry with a 
history of regulation have no reasonable expectation 
that regulation will not be strengthened to achieve 
established legislative ends.’’); Me. Educ. Ass’n 
Benefits Tr. v. Cioppa, 695 F.3d 145, 154 (1st Cir. 
2012) (the plaintiff’s ‘‘expectations are substantially 
diminished by the highly regulated nature of the 
industry in which it operates’’). 

147 See Proposing Release, 85 FR at 16730. 
148 See, e.g., Rules 601, 602, and 603 of 

Regulation NMS. 
149 See supra note 16. 

150 As discussed below, the proposed definition 
of core data also specified an odd-lot aggregation 
methodology for protected quotations. See infra 
Section II.E.2(b). 

151 See Proposing Release, 85 FR at 16736. 
152 See T. Rowe Price Letter at 1–2 (‘‘Expanding 

the content of NMS information would improve its 
utility when consumed electronically (e.g., by 
algorithmic trading systems or smart order 
routers).’’); BlackRock Letter at 2 (‘‘BlackRock is 
supportive of expanding and revamping the content 
of NMS information. We agree that this would help 
to reduce information asymmetries between market 
participants who rely upon SIP data and those who 
purchase proprietary data feeds from the national 
securities exchanges.’’). 

153 See Clearpool Letter at 11 (supporting ‘‘the 
inclusion of this additional information in core 
data, which can reduce the reliance on exchanges’ 
proprietary data feeds and provide market 
participants with additional information to make 
informed order routing and execution decisions,’’ 
while also ‘‘recommend[ing] that the Commission 
require a ‘retail interest indicator’ to be added to 
quotes to assist market participants in defining 
what portion of the quote is attributable to retail 
interest’’); RBC Letter at 4 (stating that RBC 
‘‘generally support[s] the Proposal’s definition of 
Core Data’’); letter from Tim Lang, Chief Executive 

Continued 

product that contains all elements of 
consolidated market data. 

3. The Fifth Amendment’s Takings 
Clause 

The Constitution’s Takings Clause 
prevents the taking of private property 
for public use without just 
compensation.141 One commenter stated 
that the proposal to expand the data that 
would be required to be provided under 
Regulation NMS would violate the 
Takings Clause by ‘‘effecting a physical 
taking . . . without just 
compensation.’’ 142 The commenter 
asserted that the proposal would require 
it to ‘‘turn over vast amounts of their 
proprietary market data—valuable 
property that Nasdaq currently sells to 
market participants at a reasonable rate 
of return—to competing consolidators 
and self-aggregators at prices set by the 
operating committee of the consolidated 
NMS plan.’’ 143 The commenter stated 
that the government would ‘‘expropriate 
property belonging to Nasdaq and 
redistribute it to Nasdaq’s competitors at 
prices set, in part, by the non-SRO 
members of the consolidated NMS 
plan’s operating committee’’ that would 
be ‘‘laboring under a conflict-of-interest 
and would have no incentive to pay 
‘just compensation’ for the property 
taken from Nasdaq.’’ 144 

Neither the expansion of NMS 
information pursuant to the definition 
of consolidated market data nor the 
requirement that national securities 
exchanges and associations make the 
data necessary to generate consolidated 
market data available to competing 
consolidators and self-aggregators 
constitutes a taking for the following 
reasons. The Commission’s action does 
not encroach on or appropriate any 
property. The exchanges developed 
their proprietary data within a highly 
regulated statutory and regulatory 
structure that provides the Commission 
with ample authority to decide—and 
revise—which types of information the 
exchanges must provide to market 
participants to fulfill their 
responsibilities under the Exchange 

Act.145 Moreover, the SROs will be 
compensated for making the data 
necessary to generate consolidated 
market data available to competing 
consolidators and self-aggregators 
pursuant to fees established by the 
effective national market system plan(s). 
Even if non-SRO members of plan 
Operating Committees have a degree of 
authority to influence proposed 
consolidated market data fees, the 
Commission retains authority to ensure 
that those fees are ‘‘fair and reasonable’’ 
and ‘‘not unreasonably discriminatory.’’ 
The exchanges thus had no reasonable 
basis to expect that the current 
regulatory structure would remain in 
place in perpetuity in this highly 
regulated field, and, in any event, they 
will not be deprived of the economic 
benefits of the information they will 
provide to market participants.146 

C. Definition of ‘‘Core Data’’ Under Rule 
600(b)(21) 

1. Proposal 
As stated in the Proposing Release,147 

Regulation NMS does not contain a 
definition of ‘‘core data,’’ although 
various Regulation NMS rules describe 
the information that is required to be 
collected, consolidated, and 
disseminated under Regulation NMS.148 
The Commission proposed defining 
‘‘core data’’ to include the information 
currently referred to as core data—last 
sale data, each SRO’s best bid and best 
offer (‘‘BBO’’), and the NBBO 149—along 
with new information that is not 
currently required to be provided under 
Regulation NMS or by the exclusive 
SIPs. The proposed new information 
included quotation data for smaller- 
sized orders in higher-priced stocks 
(pursuant to a new definition of ‘‘round 
lot’’), information on certain quotations 
below the best bid or above the best 
offer (pursuant to a new definition of 
‘‘depth of book data’’), and information 
about orders participating in auctions 

(pursuant to a new definition of 
‘‘auction information’’). Specifically, the 
proposed definition of core data 
included: (A) Quotation sizes; (B) 
aggregate quotation sizes; (C) best bid 
and best offer; (D) national best bid and 
national best offer; (E) protected bid and 
protected offer; (F) transaction reports; 
(G) last sale data; (H) odd-lot transaction 
data disseminated pursuant to the 
effective national market system plan or 
plans required under § 242.603(b) as of 
[date of Commission approval of this 
Adopting Release]; (I) depth of book 
data; and (J) auction information. 

Additionally, the proposed definition 
of core data specified how odd-lots are 
to be aggregated for purposes of certain 
data elements included within the 
definition of core data. Specifically, the 
proposed definition stated that the best 
bid and best offer, national best bid and 
national best offer, and depth of book 
data shall include odd-lots that when 
aggregated are equal to or greater than 
a round lot, and that such aggregation 
shall occur across multiple prices and 
shall be disseminated at the least 
aggressive price of all such aggregated 
odd-lots.150 

Finally, the proposed definition of 
core data did not include certain 
information—specifically, OTC Bulletin 
Board (‘‘OTCBB’’) data, and corporate 
bond and index data—that is currently 
provided by the exclusive SIPs.151 

2. Final Rule and Response to 
Comments 

(a) Expansion of Core Data, Generally 
Multiple commenters supported the 

expansion of NMS information 
generally 152 and of core data 153 in 
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Officer, ACS Execution Services, LLC, to Vanessa 
Countryman, Secretary, Commission, dated May 26, 
2020, (‘‘ACS Execution Services Letter’’) at 2; IEX 
Letter at 2 (‘‘We support the Market Infrastructure 
Proposal because it will update the content of ‘core 
data’ to better reflect the information needed to 
participate in today’s markets . . . .’’); ICI Letter at 
4 (‘‘We support the Commission expanding the 
scope of core data, which will benefit funds and 
their shareholders.’’). 

154 As discussed below, many commenters also 
expressed views on the specific elements of the 
definition of core data. See infra Sections II.D; II.E; 
II.F; II.G. 

155 ACS Execution Services Letter at 2. 
156 Letter from Jeffrey T. Brown, Senior Vice 

President Legislative and Regulatory Affairs, 
Charles Schwab & Co., Inc., to Vanessa 
Countryman, Secretary, Commission, dated May 26, 
2020, (‘‘Schwab Letter’’) at 2–3. 

157 Virtu Letter at 2, 5 (‘‘[T]he ‘core data’ offered 
through the SIPs is no longer sufficient for most 
market participants to trade competitively in 
today’s marketplace.’’). 

158 See TD Ameritrade Letter at 3. 
159 NYSE Letter II at 3–4. 

160 Nasdaq Letter IV at 7–8. 
161 Id. at 8 (footnote removed). See also NYSE 

Letter II at 3–8; TD Ameritrade Letter at 4. 
162 The Commission is revising the proposed 

definition of core data to include odd-lots priced at 
or better than the NBBO, to specify how quotation 
sizes are to be displayed in core data, and to require 
SRO attribution of core data elements. The 
Commission is also modifying the proposed 
definitions of depth of book data and auction 
information and is not adopting the proposed 
amendments to the definition of protected bid or 
protected offer, which definitions are embedded in 
the definition of core data. The particular elements 
of the definition of core data are discussed below. 
See infra Sections II.C.2(b); II.D; II.E; II.F; II.G. 

163 See Proposing Release, 85 FR at 16735–76. 
164 See, e.g., T. Rowe Price Letter at 2 (‘‘We 

believe the addition of depth of book data 
(specifically, the five price levels above the 
protected offer and below the protected bid) and 
auction imbalance information, including opening, 
reopening, and closing auctions, will make SIP data 
a much more viable alternative to proprietary 
market data. . . . This additional data will help 
reduce the information asymmetries that currently 
exist between SIP data and proprietary data.’’); ACS 
Execution Services Letter at 2 (‘‘ACS strongly 
supports expanding core data to include additional 
information of significance to investors. As the 
proposal notes, through the provision of such 
additional information, market participants may 
have access to data to make better routing and 
trading decisions.’’). 

165 See, e.g., Virtu Letter at 5 (‘‘[I]ncluding depth 
of book information in the SIP will allow investors 
who cannot afford to pay for costly Exchange 
proprietary feeds to trade more competitively in the 
marketplace, and we believe five levels of depth of 
book is a reasonable and appropriate place to 
land.’’); Clearpool Letter at 11 (‘‘[C]urrently, the 
‘core data’ provided through the SIP only includes 
the NBBO and top-of-book data. For this reason, 
there continues to be no viable alternatives for 
broker-dealers to paying exchanges for their 
proprietary market data, both to provide 
competitive execution services to clients and, 
equally important, to meet best execution 
obligations. Clearpool therefore strongly supports 
the inclusion of this additional information in core 
data, which can reduce the reliance on exchanges’ 
proprietary data feeds and provide market 
participants with additional information to make 
informed order routing and execution decisions.’’); 
IEX Letter at 5–6 (‘‘For these reasons, the NBBO no 
longer encompasses the ‘core data’ that market 
participants need to stay competitive and satisfy 
best execution responsibilities. The fact that depth 
of book data can only be obtained through exchange 
proprietary data feeds allows exchanges to charge 
extraordinarily high prices completely 
disproportionate to any reasonable estimation of the 
cost of producing that data. . . . Importantly, 
however, to the extent that a significant subset of 
market participants could rely on this data as a 
viable alternative to purchasing proprietary data, or 
could viably choose to purchase less proprietary 
data than they need today, it could help to harness 
market competition to restrain data fee increases 
that today are largely unrestrained.’’); letter from 
James J. Angel, Associate Professor of Finance, 
Georgetown University, to the Commission, dated 
June 12, 2020, (‘‘Angel Letter’’) at 7–8 (‘‘Providing 
data on a visibly level playing field will increase 
public trust in the integrity of the markets. . . . 
Freely available information about the entire 
market, including orders inside the spread and the 
depth of book, will reduce the asymmetry of 
information in the market between small retail 
investors and larger players. This added 
transparency will reduce the notion that markets 
are ‘rigged’ in favor of larger players.’’). 

166 See Proposing Release, 85 FR at 16735–59 
(discussing market developments such as rising 
stock prices and increased odd-lot trading, 
decimalization, and the growth of auctions and the 
need to expand core data to include smaller-sized 
orders in higher priced stocks, depth of book data, 
and auction information to help market participants 
use core data to trade in a more informed and 
effective manner in light of these developments); 
infra Sections II.D through II.G. 

particular.154 One commenter, 
‘‘agree[ing] that the proposed 
information to be included in core data 
has become much more important to 
broker-dealers in recent years . . .,’’ 
‘‘strongly support[ed] expanding core 
data to include additional information 
of significance to investors.’’ 155 Another 
commenter stated that ‘‘add[ing] more 
pricing information to the consolidated 
tape . . . would be a fundamental 
improvement that would expand data 
access to Main Street investors in a very 
meaningful way.’’ 156 A different 
commenter said that ‘‘all data is ‘core 
data.’ ’’ 157 

Some commenters opposed the 
expansion of core data, however. One 
commenter, though agreeing that 
Regulation NMS should define core 
data, stated that the new proposed core 
data elements are not necessary or 
useful for all market participants but 
will raise the costs of core data for all 
market participants by requiring them to 
receive and process core data to meet 
their regulatory obligations. 158 
Similarly, another commenter, though 
supportive of the Commission formally 
defining core data in its regulations, 
argued that the proposed definition was 
‘‘poorly designed’’ because it ‘‘only 
consider[s] the requirements of market 
participants that need, and are able to 
consume, a richer data set’’ and that the 
proposed definition ‘‘would require 
non-professional investors who do not 
need such rich data to purchase and 
consume even more unnecessary data 
elements (e.g., depth of book data) than 
the current SIP product provides.’’ 159 
Another commenter argued that the 
Commission falsely assumed that the 
decision by some market participants to 
supplement current core data with 
proprietary data means that this 

additional data is necessary to all 
market participants and investors, and 
that the expanded set of information 
included in the proposed definition of 
core data ‘‘is neither necessary nor 
relevant to the business models and 
trading or investment strategies of 
many, if not most, ordinary investors 
and market participants.’’ 160 
Additionally, the commenter stated that 
the Commission ‘‘failed to collect data 
regarding whether any meaningful 
number of market participants that 
desire access to non-core data are 
actually unable to obtain it, either 
directly from exchanges or indirectly 
(and often free of charge) from their 
brokers.’’ 161 

The Commission is adopting the 
definition of core data largely as 
proposed, as discussed further below.162 
In the Proposing Release, the 
Commission stated its preliminary belief 
that the content of core data has not 
kept pace with market developments 
and that the proposed expansion of core 
data would enhance its usefulness to 
address the needs of a broad cross- 
section of market participants.163 
Comments received from a variety of 
market participants—including 
exchanges, buy-side firms, and sell-side 
firms—have borne this out. Numerous 
commenters expressed support for the 
proposed definition of core data, stating 
that the specific subcomponents of core 
data, such as five levels of depth of book 
data, would help market participants to 
trade more effectively.164 Several 
commenters also pointed out that 

expanding core data would promote a 
wider dissemination of this data, 
including to market participants who 
cannot afford expensive proprietary 
feeds.165 For the reasons discussed in 
the Proposing Release and as set forth in 
detail below with respect to the specific 
elements of core data,166 the 
Commission believes that the expanded 
definition of core data will be useful to 
market participants and will help fulfill 
needs that are not currently being met 
by SIP data. Additionally, and for the 
same reasons, the Commission disagrees 
with comments suggesting that 
proposed core data would not be useful 
to many market participants, that 
proprietary market data products are 
adequately meeting the needs of all 
market participants, and that all market 
participants that have a need to access 
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167 See supra note 114 (describing the authority 
under Section 11A of the Exchange Act to specify 
additional information that must be made available 
within the national market system); Section I.A 
(explaining the need to improve and modernize the 
national market system to fulfill the goals of Section 
11A of the Exchange Act and to meet the current 
core data needs of all market participants). As 
stated below, some market participants stated that 
those who do not buy the exchange proprietary 
DOB feeds and associated connectivity and 
transmission offerings are at a competitive 
disadvantage relative to market participants who 
purchase these feeds. See infra note 1620 and 
accompanying text. See also infra Sections 
III.E.2(c); V.C.2(b)(i)a (discussing how the 
amendments will affect data content fees). 

168 See TD Ameritrade Letter at 3; NYSE Letter II 
at 3–4; Nasdaq Letter IV at 7–8. 

169 See infra Section III.C.8(a). 
170 Proposing Release, 85 FR at 16775. 
171 See infra notes 174–176 and accompanying 

text. 
172 See letter from Elizabeth K. King, Chief 

Regulatory Officer, ICE, General Counsel and 
Corporate Secretary, NYSE to Vanessa Countryman, 
Secretary, Commission, dated Feb. 5, 2020, (‘‘Feb. 

NYSE Letter’’) (recommending that the Commission 
expand SIP content and ‘‘create products designed 
for modern use cases, including a SIP product with 
depth-of-book quotes for institutional traders and a 
National Best Bid and Offer (‘NBBO’) only version 
for retail customers, with fees based on content 
entitlements (or levels) instead of user type’’). See 
also infra notes 1201–1208 and accompanying text. 

173 See supra note 28 (describing comments 
received by the Commission regarding the high cost 
of proprietary data products that contain data 
needed for effective participation in the markets); 
infra Sections III.E.2(c); V.C.2(b)(i)a (discussing 
how the amendments will affect data content fees). 

174 See infra notes 878–880; supra notes 163–167 
and accompanying text. 

175 See infra notes 878–880 and accompanying 
text. 

176 See supra Section I.E. 

177 See Clearpool Letter at 6. 
178 See infra Section II.K. 
179 See Proposing Release, 85 FR at 16746. 
180 See letter from Patrick Sexton, Executive Vice 

President, General Counsel, and Corporate 
Secretary, Cboe, to Vanessa Countryman, Secretary, 
Commission, dated May 26, 2020, (‘‘Cboe Letter’’) 
at 15; NYSE Letter II at 5; Nasdaq Letter IV at 14; 
RBC Letter at 5; letters to Vanessa Countryman, 
Secretary, Commission, from Kimberly Unger, Chief 
Executive Officer and Executive Director, STANY, 
dated June 11, 2020, (‘‘STANY Letter II’’) at 3; 
Anders Franzon, General Counsel, MEMX LLC, 
dated May 26, 2020, (‘‘MEMX Letter’’) at 2 (‘‘[A]ll 
data currently made available through proprietary 
data feeds should be available through NMS data 
feeds. This includes complete depth-of-book data 
(and thus all odd lot data). . . .’’). 

181 See CBOE Letter at 15. 
182 See NYSE Letter II at 5. 
183 See Nasdaq Letter IV at 14. 
184 See RBC Letter at 5. 
185 See STANY Letter II at 3. 

these products are able to do so. Rather, 
the definition of core data specifies 
important information that would be 
useful to a wide variety of market 
participants—including those who do 
not obtain it through proprietary market 
data products today—and facilitates a 
broader dissemination of this 
information.167 

In addition, the Commission disagrees 
with comments that the definition of 
core data would require market 
participants, including non-professional 
investors, to purchase or consume all 
data that would be defined as core data, 
and thereby increase the cost of core 
data for all.168 Competing consolidators 
are not required to offer a data product 
that includes all consolidated market 
data,169 and the Commission has 
explicitly stated that the proposed 
definitions of core data and 
consolidated market data do not 
‘‘mandat[e] the consumption’’ of 
particular data elements.170 Thus, the 
Commission believes it has considered 
and addressed the needs of market 
participants that do not directly need all 
elements of core data. The purpose of 
expanding core data is to promote wider 
dissemination of data that will be useful 
in meeting the needs of a broad array of 
market participants. As explained 
below, the enhanced core data content 
will benefit all investors, regardless of 
whether they directly consume it.171 
Furthermore, the Operating Committee 
of the effective national market system 
plan(s) could develop fees for data 
content underlying consolidated market 
data offerings for different subsets of 
consolidated market data to suit the 
needs of various market participants, as 
one member of the Operating Committee 
has already suggested.172 Within this 

framework, the Commission believes 
that the market would develop to enable 
market participants to consume and pay 
for the market data that best suits their 
needs and that there would be 
downward pressure on data content 
fees.173 

Moreover, the Commission believes 
that all investors will benefit, directly or 
indirectly, from the expanded definition 
of core data. Even if only a subset of 
market participants may choose to 
acquire directly a data product that 
includes the full set of data elements 
included within the definition of core 
data, the Commission believes that there 
will be ample demand for expanded 
core data 174 and a corresponding 
incentive for competing consolidators to 
offer more content-rich products. The 
Commission expects that direct 
purchasers of such products likely will 
include many broker-dealers that are 
electronically routing orders for 
execution or executing orders internally. 
As discussed below, the additional data 
elements included within the definition 
of core data are useful to efficiently and 
effectively route and execute orders in 
today’s dispersed electronic markets,175 
and their widespread availability should 
facilitate broker-dealers’ ability to 
achieve best execution for customers.176 
Thus, broker-dealers will be 
incentivized to acquire products 
containing the expanded core data 
elements to compete effectively for 
customer business. In addition, by 
including these additional, important 
market data elements as part of 
expanded core data, this rulemaking 
should help facilitate executing broker- 
dealers’ access to information, to the 
benefit of all investors. Accordingly, 
while the Commission expects only 
some market participants to choose to 
purchase a data product that includes 
the full set of core data, any market 
participant that submits an order in an 
NMS stock should benefit indirectly 
from their doing so because more 
executing broker-dealers will receive the 

data elements that will help them place 
customer orders in a more informed and 
effective manner. 

Finally, in response to the comment 
recommending that a ‘‘retail interest 
indicator’’ be added to quotes,177 the 
definition of self-regulatory 
organization-specific program 
information already incorporates retail 
interest indicators disseminated in 
current SIP data and established 
pursuant to exchange retail liquidity 
programs in the definition of 
consolidated market data.178 

(b) Odd-Lot Quotations 

In the Proposing Release, the 
Commission solicited comment on 
whether core data should include odd- 
lot quotations, but did not include odd- 
lot quotes in the definition of core data 
other than by incorporating them 
through the proposed definition of 
round lot.179 Several commenters 
recommended directly including odd- 
lots in core data rather than doing so 
through the mechanism of the proposed 
definition of round lot.180 Specifically, 
one commenter suggested including 
odd-lots priced better than the PBBO in 
core data,181 and another suggested 
including the best-priced odd-lot 
quotation from each exchange.182 
Another commenter supported the 
Commission’s aim of increasing odd-lot 
transparency for higher priced securities 
but questioned doing so through the 
proposed definition of round lot.183 One 
commenter recommended adding 
unprotected odd-lots to core data, 
combined with best execution guidance 
on broker-dealer obligations with 
respect to odd-lot quotations, rather 
than redefining round lot.184 Similarly, 
another commenter recommended 
including odd-lot quotations in core 
data while leaving the definition of 
round lot as it currently stands.185 A 
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186 See Data Boiler Letter I at 19. 
187 See TD Ameritrade Letter at 4–5. 
188 Memorandum from the Division of Trading 

and Markets regarding a June 19, 2020, meeting 
with representatives of JP Morgan (‘‘JP Morgan 
Memo to File’’) at 2 (‘‘Under today’s rules: 11.6% 
of orders contain a contra-side oddlot [sic] quote 
better than the NBBO. Under SEC’s proposed round 
lot parameters: (i) Bucket A ($50.00 and less)¥100 
share round lot¥6.3% of orders would still contain 

a contra-side oddlot [sic] quote better than the 
NBBO; (ii) Bucket B (between $50.01 and 
$100.00)¥20 share round lot¥10.9% of orders 
would still contain a contra-side oddlot [sic] quote 
better than the NBBO; (iii) Bucket C (between 
$100.01 and $500.00)¥10 share round lot¥11.6% 
of orders would still contain a contra-side oddlot 
[sic] quote better than the NBBO; (iv) Bucket D 
(between $500.01 and $1,000.00)¥2 share round 
lot¥23% of orders would still contain a contra-side 

oddlot [sic] quote better than the NBBO; (v) Bucket 
E ($1,000.01 and higher)¥1 share round lot¥all 
quotes are at round lot levels.’’). 

189 Proposing Release, 85 FR at 16741. 
190 See infra Section II.D (explaining that the 

Commission is adopting a four-tiered definition of 
round lot rather than the five-tiered definition that 
was proposed). 

191 See JP Morgan Memo to File at 2. 

different commenter recommended 
delaying odd-lots to mitigate the impact 
on processing times.186 On the other 
hand, one commenter expressed 
concerns that adding odd-lot quotations 
to core data would harm investor 
confidence in the markets resulting from 
confusion over protected and 
unprotected quotes and increased costs 
and latency for core data by adding 
more information that needs to be 
disseminated.187 A different commenter 
presented data showing that, for a 
significant percent of orders in each of 
the Commission’s proposed round lot 
tiers, there would still be a contra-side 
odd-lot quote better than the NBBO.188 

The Commission continues to be 
concerned that the availability of odd- 

lot order information solely to market 
participants who have purchased 
proprietary market data products creates 
a potentially significant information 
asymmetry relative to market 
participants who purchase only SIP 
data.189 For the reasons discussed 
below, the Commission is also 
modifying the definition of round lot.190 
While the proposed definition of round 
lot, as modified, would incorporate a 
substantial proportion of odd-lot 
quotations that occur at a price better 
than the NBBO for certain higher-priced 
stocks, the Commission is concerned 
that a significant amount of liquidity 
that could be available at better prices 
would be excluded from core data.191 
After considering comments, and given 

that the adopted round lot definition, on 
its own, would have resulted in less 
odd-lot information being included in 
core data, the Commission is adopting a 
definition of core data that includes all 
odd-lots that are priced at or better than 
the NBBO, aggregated at each price level 
at each national securities exchange and 
national securities association. 

As summarized in Tables 1 and 2 
below, staff analyzed data on the 
portion of all corporate stock and ETF 
volume executed on an exchange, 
transacted in a quantity less than 100 
shares, at a price better than the 
prevailing NBBO, occurring in a 
quantity that would be defined as a 
round lot under both the adopted and 
proposed definitions of round lot. 

TABLE 1 

Adopted round lot tier Adopted round lot definition 

Portion of all corporate stock and ETF volume 
executed on an exchange, transacted in a 

quantity less than 100 shares, at a price bet-
ter than the prevailing NBBO, occurring in a 
quantity that would be defined as a round lot 

under the adopted definition of round lot 

$0–$250.00 ......................................................... 100 Shares ....................................................... 0%. 
$250.01–$1,000 .................................................. 40 Shares ......................................................... 65.35%. 
$1,000.01–$10,000.00 ........................................ 10 Shares ......................................................... 88.28%. 
$10,000.01 or more ............................................ 1 share ............................................................. 100.00%. 

Source: Equity consolidated data feeds (CTS and UTDF), as collected by MIDAS (May 2020); NYSE Daily TAQ. 

TABLE 2 

Proposed round lot tier Proposed round lot definition 

Portion of all corporate stock and ETF volume 
executed on an exchange, transacted in a 

quantity less than 100 shares, at a price bet-
ter than the prevailing NBBO, occurring in a 
quantity that would be defined as a round lot 

under the proposed definition of round lot 

$0–$50 ................................................................ 100 shares ....................................................... 0%. 
$50.01–$100 ....................................................... 20 shares ......................................................... 86.32%. 
$100.01–$500 ..................................................... 10 shares ......................................................... 93.57%. 
$500.01–$1,000 .................................................. 2 shares ........................................................... 98.85%. 
$1,000.01 or more .............................................. 1 share ............................................................. 100%. 

Source: Equity consolidated data feeds (CTS and UTDF), as collected by MIDAS (May 2020); NYSE Daily TAQ. 

In comparison to the proposed tiers, 
the round lot tiers in the final rule 
would have excluded a significant 
proportion of better-priced odd-lot 
liquidity, particularly for stocks priced 
between $50.01 and $250.00, and thus 
would not have included this liquidity 
in core data absent the Commission also 
including certain odd-lots in the 
definition of core data. 

The Commission believes that this 
better-priced odd-lot liquidity needs to 
be reflected in core data because it will 
help investors and other market 
participants to trade in a more informed 
and effective manner and to achieve 
better executions and reduce the 
information asymmetries that currently 
exist between subscribers to SIP data 
and subscribers to proprietary data. 

However, the Commission continues to 
be concerned that adding all odd-lot 
quotations, particularly those at less 
aggressive price levels, could ‘‘burden 
systems, increase complexity, and 
degrade the usefulness of information in 
a manner that may not be warranted by 
the relative benefit of the additional 
information to investors and market 
participants’’ and that the inclusion of 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00018 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18613 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

192 Proposing Release, 85 FR at 16741. 
193 As discussed below, the Commission is 

adopting a standard odd-lot aggregation 
methodology for all elements of core data, including 
the NBBO, wherein odd-lots across multiple price 
levels would be aggregated and disseminated at the 
least aggressive price. See infra Section II.C.2(d). As 
a result, odd-lots priced at or better than the NBBO 
could be both included in the NBBO and displayed 
in the aggregate at each price level by exchange. 
The Commission believes that this is appropriate, 
since the NBBO and odd-lot interest at or better 
than the NBBO provide independently valuable 
information to market participants. For example, 
odd-lots priced at or better than the NBBO are 
beneficial for order routing and achieving best 
execution, while the NBBO is protected under Rule 
611 and must be provided in certain contexts 
pursuant to the Vendor Display Rule (Rule 603(c)). 
Additionally, as discussed below, competing 
consolidators will have the ability to customize data 
products for their customers, allowing investors to 
receive only the information they are able to 
process, so the Commission does not believe that 
including better-priced odd-lots both at each price 
level at each exchange and as part of an aggregated 
round lot would confuse investors. 

194 The Commission is adding odd-lots priced at 
or better than the NBBO through a new definition, 
‘‘odd-lot information,’’ that is included in the 
definition of core data. The definition of odd-lot 
information will include both odd-lots priced at or 
better than the NBBO and odd-lot transaction data. 
Odd-lot transaction data, which was added to SIP 
data by the national market system plans in 2013 
(see Proposing Release, 85 FR at 16739), was 
proposed to be included in core data as a separate 
element, but the Commission believes it will 
simplify the definition of core data to include in a 
single defined term as ‘‘odd-lot information’’ odd- 
lots priced at or better than the NBBO and odd-lot 
transaction data. See infra Section VIII. 

195 As discussed below, odd-lots priced less 
aggressively than the NBBO are not included in 
core data unless they aggregate to a round lot and 
are within the first five price levels after the NBBO. 
See infra Section II.F.2(e) (discussing odd-lot 
aggregation in the depth of book context). 

196 See supra note 194. 
197 See Proposing Release, 85 FR at 16736, 16739. 
198 See also infra Section II.C.2(c) (discussing 

why certain other data that is included in SIP data 
today is not included in core data but will be 
available through other means). 

199 This would not reintroduce a single-price-only 
odd-lot aggregation methodology in the same sense 
that prompted concerns from some commenters. 
See infra note 232 and accompanying text; Section 
II.C.2(d). Aggregating better-priced odd-lots at each 
price level at each exchange is not the same as 
aggregating odd-lots into round lots. Rather, it 
simply means that better-priced odd-lot orders will 
be represented in core data in terms of the total 
number of shares available at each price level at 
each exchange rather than on an order-by-order 
basis. For example, if the NBB for XYZ, Inc. is 100 
shares at $25.00, and there are three orders of five 
shares and two orders of ten shares at $25.01 on 
Exchange A, a competing consolidator’s core data 
product would show 35 shares at $25.01 on 
Exchange A. 

200 See infra Section II.D (stating that increasing 
the minimum stock price for the first sub-100 share 
round lot tier from $50 to $250 will not improve 
odd-lot transparency for stocks priced between $50 
and $250). See also supra Tables 1 and 2. 

201 See NYSE Letter II at 5. 
202 In response to the comment suggesting only 

including the best-priced odd-lot quote from each 
exchange, staff supplemented the analysis above 
(see, e.g., Tables 1 and 2) that evaluated the volume 
of trades occurring in a quantity that would be 
defined as a round lot under the adopted definition, 
by also considering the volume of quotation data for 
the week of May 22–29, 2020, for stocks priced from 
$250.01 to $1000.00, which will have a round lot 
size of 40 shares pursuant to the modified 
definition of round lot that the Commission is 
adopting herein. Staff found that there is odd-lot 
interest priced better than the new round lot NBBO 
28.49% of the time, and, in 48.49% of those cases, 
there are better priced odd-lots at multiple price 
levels, confirming the view that only including the 
best-priced odd-lot quote from each exchange 
would not include sufficient information about 
better-priced odd-lot liquidity in core data. 

203 See TD Ameritrade Letter at 4–5. 

odd-lot quotations in proposed core data 
should be ‘‘reasonably calibrated.’’ 192 

Therefore, the Commission is 
modifying the proposed definition of 
core data to include odd-lots that are 
priced at or more aggressively than the 
NBBO.193 Specifically, pursuant to the 
revised definition of core data that the 
Commission is adopting, core data will 
include odd-lot quotations priced 
greater than or equal to the national best 
bid and less than or equal to the 
national best offer, aggregated at each 
price level at each national securities 
exchange and national securities 
association, in addition to odd-lot 
transaction data.194 Making the best 
priced quotations available in core data 
is consistent with the Commission’s 
goals in expanding the content of NMS 
information: Enhancing the availability 
and usefulness of the information, 
reducing information asymmetries, and 
facilitating best execution. In addition, 
this modification is reasonably 
calibrated to include the odd-lot 
quotation data that would be of the most 
interest to investors and other market 
participants—namely, quotations that 
offer pricing at or superior to the 
NBBO—thus limiting complexity and 
systems burdens, and therefore costs, 

relative to alternatives such as including 
all odd-lot quotations.195 

The Commission is also adopting the 
proposed inclusion of odd-lot 
transaction data in the definition of core 
data, through the definition of odd-lot 
information.196 Odd-lot transaction data 
is included in SIP data today, and it 
constitutes part of the baseline 
information that provides the 
foundation of transparency and price 
discovery in the U.S. securities 
markets.197 The Commission therefore 
believes that it should be included in 
the definition of core data so that 
investors and other market participants 
who consume core data can continue to 
use it to make informed trading and 
investment decisions.198 

To further limit the cost and 
complexity of the inclusion of odd-lots 
priced at or better than the NBBO in 
core data, the definition of core data 
requires these odd-lots to be represented 
in the aggregate at each price level at 
each national securities exchange or 
national securities association rather 
than on an order-by-order basis.199 
Finally, as discussed below, the 
Commission is modifying the proposed 
definition of round lot, which, relative 
to the proposal, will reduce the number 
of round lot tiers and eliminate certain 
better priced quotation information from 
the NBBO.200 However, the inclusion of 
odd-lot quotes priced at or better than 
the NBBO will make available 
additional quotation information market 
participants can use to trade in a more 
informed and effective manner, which 

counterbalances this reduction in 
information. 

The Commission believes that 
including only the best-priced odd-lot 
quote from each exchange, as one 
commenter suggested,201 would not 
include sufficient information about 
better-priced odd-lot liquidity in core 
data. Because for many securities there 
are odd-lot quotes priced better than the 
NBBO at multiple price levels,202 the 
Commission believes that including 
only the best-priced odd-lot quote from 
each exchange in core data would 
perpetuate some of the critical 
information asymmetries between SIP 
data and proprietary data and could 
impair the usability of core data for 
many market participants. 

Furthermore, the Commission does 
not share the view of some commenters 
that its adoption of a modified 
definition of core data that incorporates 
odd-lots priced at or better than the 
NBBO is an alternative to redefining 
round lot sizes. Defining smaller-sized 
orders in higher-priced stocks as round 
lots, in addition to providing 
transparency into such quotations, 
ensures that these smaller-sized orders 
can establish the NBBO, receive order 
protection, and invoke the applicability 
of several other rules under Regulation 
NMS. 

The Commission does not agree that 
including quotation information about 
odd-lot orders priced at or better than 
the NBBO in core data, and enabling 
more investors to see and access this 
information, will undermine investor 
confidence in the markets resulting from 
potential confusion over protected 
versus unprotected quotes.203 As is the 
case today, Rule 611 will not protect 
these odd-lot orders except to the extent 
that they are aggregated into round lots. 
Investors and other market participants 
who do not believe they need to 
consume information on odd-lots priced 
at or better than the NBBO may choose 
not to do so, and therefore the 
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204 See infra Section III.B. 
205 See Order Execution Obligations, supra note 

90, at 48305 (‘‘The market maker still will have best 
execution obligations with respect to the remaining 
odd-lot portion of the customer limit order.’’). 

206 See supra note 95 and accompanying text. See 
also supra Section I.E. 

207 See supra note 199; infra Section III.B.5. 
208 Data Boiler Letter I at 19. 
209 Id. 
210 ‘‘OTC Equity Security’’ is defined in FINRA 

Rule 6420(f) to mean ‘‘any equity security that is 

not an ‘NMS stock’ as that term is defined in Rule 
600(b)(47) of SEC Regulation NMS; provided, 
however, that the term ‘OTC Equity Security’ shall 
not include any Restricted Equity Security.’’ In its 
comment letter, FINRA notes that the Proposing 
Release refers to ‘‘OTCBB’’ data to describe the 
quotation and transaction data for OTC equities, 
which includes both transaction data from the 
FINRA OTC Reporting Facility (‘‘ORF’’) and 
quotation data from the OTCBB. See FINRA Letter 
at 9. 

211 Currently, Nasdaq UTP Plan Level 1 
subscribers can obtain OTC equity quotation and 
transaction feeds for unlisted stocks. Similarly, the 
CTA Plan permits the dissemination of ‘‘concurrent 
use’’ data relating to NYSE-listed corporate bonds 
and indexes. See Proposing Release, 85 FR at 16736. 

212 Data Boiler Letter I at 21. 
213 See TD Ameritrade Letter at 4; MEMX Letter 

at 6. 
214 See TD Ameritrade Letter at 4. 
215 FINRA Letter at 9. 
216 Id. at 11. 
217 Id. 
218 See Proposing Release, 85 FR at 16736–37. 
219 See infra Section III.B. 
220 As discussed below, the fees for such 

additional data would be proposed and filed by an 

individual SRO pursuant to Section 19(b), 15 U.S.C. 
78s(b), and Rule 19b–4, rather than by the effective 
national market system plan(s). See infra Section 
III.B. 

221 In addition, one commenter suggested 
including exchange-traded product (‘‘ETP’’) 
intraday indicative values (‘‘IIVs’’) in core data and 
standardizing symbology across equity data feeds. 
See Angel Letter at 1, 11. The Commission is not 
including IIVs in core data because IIVs are not 
NMS stock quote or trade information and are 
therefore outside the scope of this proposal. In 
addition, the Commission did not require exchange- 
traded funds (‘‘ETFs’’) to disseminate IIVs in 
adopting Investment Company Act Rule 6c-11. See 
Securities Act Release Nos. 33–10695; IC–33646 
(Sept. 25, 2019), 84 FR 57162, 57179–80 (Oct. 24, 
2019) (describing various shortcomings of IIV and 
stating that the Commission ‘‘do[es] not believe that 
IIV will provide a reliable metric for retail investors 
. . .’’). The commenter also argued that the 
different suffixes for various securities—including 
preferred shares, rights, and warrants—cause 
‘‘confusion for investors and increases the risk of 
costly trading mistakes.’’ Id. at 11. This comment 
is unrelated to the dissemination of NMS stock 
quote or trade information and is therefore outside 
the scope of this proposal. 

222 See supra note 210. On September 24, 2020, 
FINRA filed a proposed rule change to eliminate its 
OTCBB. Historically, FINRA operated the OTCBB to 
provide an electronic quotation medium for OTC 
equity securities. However, FINRA represents that 
quoting on the OTCBB has declined and that the 
OTCBB does not currently display or widely 
disseminate quotation information on any OTC 
equity securities. FINRA represents that all 
quotation activity in OTC equity securities now 
occurs on member-operated interdealer quotation 
systems. As a result, in place of the OTCBB, FINRA 
is proposing to adopt enhanced requirements 
governing member interdealer quotation systems 
that provide real-time quotations in OTC equity 
securities. Among other things, the proposed rules 
would require such systems to maintain and 
enforce written policies and procedures relating to 
the collection and dissemination of quotation 
information in OTC equity securities on or through 
their systems. See Securities Exchange Act Release 
No. 99067 (Oct. 1, 2020), 85 FR 63314 (Oct. 7, 2020) 
(SR–FINRA–2020–031). 

223 See FINRA Rule 6600. 

Commission does not believe the 
inclusion of this information in core 
data will confuse investors.204 
Moreover, odd-lots are subject to best 
execution requirements,205 so investors 
have the assurance that their broker- 
dealers are required to seek the most 
favorable terms reasonably available 
under the circumstances for such orders 
despite the fact that the odd-lot quotes 
are not protected quotations pursuant to 
Rule 611.206 Furthermore, the 
Commission does not believe adding 
odd-lot quotations priced at or better 
than the NBBO to core data would 
materially increase latency for core data. 
Market participants are not required to 
consume and process this additional 
odd-lot data, and could choose a 
consolidated market data product 
offered by a competing consolidator that 
does not contain such information, 
reducing concerns about the latency 
effects of additional odd-lot information 
on core data more broadly. In addition, 
the Commission believes that the 
decentralized consolidation model will 
result in lower latencies for the delivery 
of all consolidated market data.207 

The Commission does not believe that 
including a subset of odd-lot quotes in 
core data is, as one commenter 
suggested, likely to ‘‘drag the processing 
time of SIP[s] and CC[s].’’ 208 The 
Commission believes that the most 
sophisticated, latency-sensitive market 
participants rely on proprietary market 
data feeds that include all odd-lots 
simultaneously with all other market 
data, which suggests that the inclusion 
of odd-lots, particularly the subset of 
odd-lots that will be included as part of 
core data, will not materially slow data 
dissemination. Therefore, the 
Commission does not believe it is 
necessary to consider new rulemaking 
that would ‘‘make odd-lots become true 
‘outliers’ ’’ and/or require the 
publication of ‘‘ ‘delayed’ odd-lot trades 
and quotations statistics.’’ 209 

(c) OTC Equity, Corporate Bond, Index, 
and Other Information 

In the Proposing Release, the 
Commission solicited comment 
regarding the exclusion of information 
related to OTC equities,210 certain 

corporate bonds, and indices from the 
definition of core data.211 Commenters 
had mixed views about whether to 
include such information in the 
definition. One commenter favored the 
exclusion of this information on the 
grounds that core data should be kept 
‘‘light,’’ 212 while others agreed with the 
Commission that this information does 
not relate to ‘‘NMS securities’’ and that 
it should not be included on that 
basis.213 One of those commenters, 
however, suggested the Commission 
ensure the information remain available 
to retail investors.214 

On the other hand, FINRA highlighted 
that excluding such data ‘‘would reduce 
investor access to [such data] and raise 
investor costs.’’ 215 FINRA argued that 
because OTC equities may become 
listed and become NMS stocks and vice 
versa, providing that information in the 
same data feed ‘‘facilitates more orderly 
markets and transparency continuity in 
relation to transitioning issuers.’’ 216 
Excluding such data would also, FINRA 
argued, increase costs for both FINRA 
and market participants.217 

Given that OTC equities, corporate 
bonds, and indices are not NMS 
stocks,218 the Commission is not 
revising the proposed definition of core 
data to include this information, even 
though this information is currently 
disseminated by the SIPs. Nothing in 
these amendments prohibits SROs from 
independently providing this kind of 
market data. As discussed below,219 
under the decentralized consolidation 
model, competing consolidators would 
be permitted to purchase data from the 
SROs and offer data products to 
subscribers that go beyond core data or 
consolidated market data.220 Therefore, 

the exclusion of these types of data from 
the definitions of core data and 
consolidated market data does not 
preclude the provision of this data to 
market participants who wish to receive 
it.221 

Additionally, as trades in OTC 
equities are reported to only one SRO 
(i.e., FINRA) while NMS stocks are 
traded on multiple SROs, there is less 
need to consolidate OTC data pursuant 
to an effective national market system 
plan, which functions primarily to 
consolidate data across market centers. 
Furthermore, FINRA makes information 
on OTC trades widely available to 
market participants through its ORF.222 
In addition, FINRA’s rules related to the 
reporting of OTC equity transaction data 
remain in effect, and any change to 
FINRA’s rules would require 
Commission review.223 Finally, 
pursuant to Exchange Act Sections 
15A(b)(5), (b)(6), and (b)(9), FINRA 
could recoup the costs of providing OTC 
quotation and transaction data by 
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224 15 U.S.C. 78o–3(b)(5), (b)(6), and (b)(9). 
225 See infra Section III.H. 
226 For example, if Market A had 25 shares offered 

at $1.98, 25 shares offered at $1.99, and 50 shares 
offered at $2.00, the round lot offer would be 
displayed as 100 shares offered at $2.00. As 
discussed below, the Commission proposed a 
single-price odd-lot aggregation methodology for 
purposes of protected quotations. See infra Section 
II.E.1. 

227 See Fidelity Letter at 4; IEX Letter at 4. 
228 IEX Letter at 4–5. 
229 TD Ameritrade Letter at 2. See also IEX Letter 

at 5 (‘‘[I]t is important that this method be specified 
in SEC rules so as to ensure a common 
understanding of the NBBO by all market 
participants.’’). 

230 Data Boiler Letter I at 24. 
231 The Commission is specifying that the 

definition of core data does not require cross-market 
odd-lot aggregation. 

232 As explained below, the Commission is also 
extending the multiple-price odd-lot aggregation 
methodology to protected quotations. See infra 
Section II.E. 

233 See Data Boiler Letter I at 24. 
234 See infra Section II.E.2(b). 
235 See CBOE Letter at 13–14. For example, an 

investor would have to know that, for a $300 stock, 
‘‘2’’ means 80 shares pursuant to the adopted round 
lot sizes. 

236 The Commission has considered whether the 
entire size should be displayed including any odd- 
lot portion rather than rounding down to the 

nearest round lot multiple. The purpose of 
rounding down to the nearest round lot multiple is 
to ensure that the enumerated elements of core data 
reflect orders of meaningful size. Specifically with 
respect to the NBBO, rounding down also helps to 
ensure that the protected portion of the order is 
clearly represented, which addresses concerns 
about impacts on investor confidence and 
confusion that could result from showing 
unprotected size at the NBBO. In addition, as 
discussed above, odd-lots priced at or better than 
the NBBO, including the odd-lot portion of a mixed 
lot order at the NBBO, will be included in core data. 

237 See infra Section VIII. 
238 See also Section II.F.2(b). 
239 See supra note 17 and accompanying text 

(stating that core data currently includes the price, 
size, and exchange of the last sale; each exchange’s 
current highest bid and lowest offer, and the shares 
available at those prices; and the NBBO). 

charging fees that are fair, equitable, and 
do not impose an unnecessary burden 
on competition.224 The Commission 
will monitor, during the transition 
period and thereafter,225 the impact of 
these amendments on the provision of 
OTC quotation and transaction data, 
including its cost and availability, and 
consider whether additional steps are 
necessary or appropriate. 

(d) Odd-Lot Aggregation 
The Commission proposed that the 

best bid and best offer, national best bid 
and national best offer, and depth of 
book data shall include odd-lots that 
when aggregated are equal to or greater 
than a round lot, and that such 
aggregation shall occur across multiple 
prices and shall be disseminated at the 
least aggressive price of all such 
aggregated odd-lots.226 Several 
commenters supported odd-lot 
aggregation across multiple price levels 
for purposes of determining these 
elements of core data.227 One 
commenter argued that this method 
would ‘‘provide market participants 
with a reasonably complete view of the 
best bids and offers for each 
security.’’ 228 Another commenter stated 
that ‘‘a common odd-lot aggregation 
logic should be employed by all 
exchanges for the purpose of displaying 
meaningful size.’’ 229 However, a 
different commenter recommended that 
odd-lot quotes not be aggregated across 
multiple price levels because it ‘‘would 
cause unnecessary confusion.’’ 230 

The Commission is adopting the 
definition of core data with odd-lot 
aggregation across multiple price levels 
and specifying that such aggregation is 
for each market.231 Specifically, the best 
bid and best offer, national best bid and 
national best offer, and depth of book 
data shall include odd-lots that when 
aggregated are equal to or greater than 
a round lot, and such aggregation shall 
occur across multiple prices and shall 

be disseminated at the least aggressive 
price of all such aggregated odd-lots.232 
The Commission does not believe that 
this would cause unnecessary 
confusion 233 because many exchanges 
currently aggregate odd-lot prices in this 
manner. Setting forth this cross-price 
aggregation methodology in 
Commission rules will promote 
consistency in the calculation and 
display of core data. Additionally, this 
method of odd-lot aggregation will 
enable market participants to obtain a 
more reasonably complete view of the 
best bids and best offers of each security 
than they would if odd-lots were not 
aggregated or aggregated at only a single 
price level because the aggregation 
methodology the Commission is 
adopting captures liquidity dispersed 
across multiple prices. Furthermore, 
this odd-lot aggregation methodology 
would benefit market participants by 
promoting tighter spreads in all stocks, 
especially high priced ones.234 

(e) Quotation Sizes and SRO Attribution 
in Core Data 

Currently, the size of the NBBO is 
represented in core data in terms of the 
number of round lots. For example, if a 
200 share bid at $25.00 establishes the 
national best bid, the SIP feed shows 
‘‘2’’ at $25.00. 

One commenter, believing that this 
practice might be confusing given the 
new round lot sizes, particularly to 
retail investors, recommended requiring 
size to be represented in actual shares 
rather than round lots.235 

The Commission agrees that 
continuing the current size 
representation convention—i.e., the 
number of round lots—could be 
confusing. Accordingly, the 
Commission is modifying the proposed 
definition of core data to require 
quotation sizes for core data elements— 
including the NBBO, each SRO’s best 
and protected quotes, depth of book 
data, and auction information—to be 
disseminated in share sizes, rounded 
down to the nearest round lot multiple. 
For example, a 275 share buy order at 
$25.00 for a stock with a 100 share 
round lot would be disseminated as 
‘‘200.’’ 236 

The Commission is also modifying the 
proposed definition of core data to 
specify that core data elements— 
specifically, the best bid and best offer, 
NBBO, protected bid and protected 
offer, transaction reports, last sale data, 
odd-lot information, depth of book data, 
and auction information—to the extent 
that they are disseminated in a 
consolidated market data product, must 
be attributed to the national securities 
exchange or national securities 
association that is the source of each 
such element.237 The Commission 
believes that SRO attribution is critical 
to the utility of these core data elements 
so that market participants know where 
to access a displayed quotation.238 This 
requirement is consistent with the 
inclusion of exchange information in 
current SIP data.239 

D. Definition of ‘‘Round Lot’’ Under 
Rule 600(b)(82) 

1. Proposal 
To better ensure the display and 

accessibility of significant liquidity for 
higher-priced stocks, the Commission 
proposed a definition of round lot that 
would assign different round lot sizes to 
individual NMS stocks depending upon 
their stock price. Specifically, the 
Commission proposed to define round 
lot as: (1) For any NMS stock for which 
the prior calendar month’s average 
closing price on the primary listing 
exchange was $50.00 or less per share, 
an order for the purchase or sale of an 
NMS stock of 100 shares; (2) for any 
NMS stock for which the prior calendar 
month’s average closing price on the 
primary listing exchange was $50.01 to 
$100.00 per share, an order for the 
purchase or sale of an NMS stock of 20 
shares; (3) for any NMS stock for which 
the prior calendar month’s average 
closing price on the primary listing 
exchange was $100.01 to $500.00 per 
share, an order for the purchase or sale 
of an NMS stock of 10 shares; (4) for any 
NMS stock for which the prior calendar 
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240 Staff, using the week of June 8–12, 2020, 
instead of the week of September 10–14, 2018, 
repeated the analysis from the Proposing Release of 
odd-lot trade and message volume, duration on the 
inside, order-book distribution, and quoted spreads 
for the top 500 securities by dollar volume included 
in the Proposing Release (see Proposing Release, 85 
FR at 16739–40). The results were very similar and 
confirmed observations discussed in the Proposing 
Release. Bid-ask spreads widened significantly 
when calculated using only round lots relative to 
the odd-lot quotations displayed on proprietary 
feeds, and as average stock share prices rose, bid- 
ask spreads based only on round lots generally 
widened by a greater amount than did spreads 
based on round lots and odd-lots. Specifically, for 
the 500 most frequently traded securities by dollar 
volume, the average bid-ask spread of the 50 
securities with the highest share prices decreased 
(improved or tightened) by $0.19839 when 
calculated using the proprietary feeds relative to the 
exclusive SIP feed. Bid-ask spreads for the 50 
securities with the lowest share prices showed less 
improvement when using the proprietary feeds 
relative to the exclusive SIP feed, decreasing (or 
tightening) on average by $0.00093. Moreover, 
frequently traded, high priced securities were more 
likely to have executions occur in odd-lot sizes 
(about 34% of the share volume of the 50 securities 
with the highest share prices) than lower priced 
securities (about 3.4% of the share volume of the 
50 securities with the lowest share prices). Finally, 
around 91% of the trades that occurred in the two 
largest securities by market capitalization that have 
share prices greater than $1,000 occurred in odd- 
lot share amounts. 

241 Staff, using data from May 2020 instead of 
September 2019, repeated the analysis from the 
Proposing Release of the proportion of odd-lot 
trades that occurred at prices that are better than the 
prevailing NBBO included in the Proposing Release 
(see Proposing Release, 85 FR at 16740). The results 
were very similar and confirmed observations 
discussed in the Proposing Release. During May 
2020, a substantial proportion of odd-lot trades 
occurred at prices that were better than the 
prevailing NBBO. Specifically, approximately 45% 
of all trades executed on exchange and 
approximately 10% of all volume executed on 
exchange in corporate stocks and ETFs (6,926 
unique symbols) occurred in odd-lot sizes (i.e., less 
than 100 shares), and 40% of those odd-lot 
transactions (representing approximately 35% of all 

odd-lot volume) occurred at a price better than the 
NBBO. 

242 See, e.g., BlackRock Letter at 3 (stating that the 
proposed round lot definition is ‘‘an elegant 
solution for increasing odd-lot transparency which 
innately extends the inclusion of odd-lots to 
complementary rules and mechanisms such as the 
determination of the national best bid and offer 
(‘NBBO’), the behavior of order types, and the 
disclosure of execution statistics’’ and strikes an 
appropriate balance between including every odd- 
lot order and enhancing the quality of market data 
by establishing a threshold notional amount, but 
cautioning that round lots should be judiciously 
calibrated into groups to minimize complexity); 
Fidelity Letter at 6 (supporting a revised definition 
of round lot for higher priced securities but urging 
the Commission to undertake an investor education 
campaign and to provide sufficient implementation 
time); Schwab Letter at 4; letter from Joan C. 
Conley, Senior Vice President and Corporate 
Secretary, Nasdaq, to Vanessa Countryman, 
Secretary, Commission, dated July 22, 2020, 
(‘‘Nasdaq Letter V’’) at 3 (‘‘Of 31 total comments on 
the proposed introduction of round lot tiers, fewer 
than half (14) supported the actual proposal; 11 
comments supported a definition different from 
what the Commission proposed, and 6 opposed 
it.’’); letter from Luc Burgun, President and CEO, 
NovaSparks S.A., to Vanessa Countryman, 
Secretary, Commission, dated Aug. 7, 2020, 
(‘‘NovaSparks Letter’’) at 1; letter from Christopher 
Solgan, VP, Senior Counsel, MIAX Exchange Group, 
to Vanessa Countryman, Secretary, Commission, 
dated Aug. 18, 2020, (‘‘MIAX Letter’’) at 5–6 
(recommending that the Commission periodically 
review the definition of round lot). 

243 See, e.g., IEX Letter at 3–4 (stating that the 
proposed round lot definition would make round 
lots ‘‘less arbitrary and more comparable across 
securities . . . [because] [e]ach round lot tier above 
the $50 price level would represent a minimum 
notional value of $1,000, resulting in relatively 
comparable treatment across securities, regardless 
of per share price’’); letter from Hitesh Mittal, 
Founder and Chief Executive Officer, BestEx 
Research, to Vanessa A. Countryman, Secretary, 
Commission, dated May 21, 2020, (‘‘BestEx 
Research Letter’’) at 2; Data Boiler Letter I at 24. 

244 See, e.g., T. Rowe Price Letter at 4; Capital 
Group Letter at 3. 

245 See State Street Letter at 3. 
246 Angel Letter at 15. See also Nasdaq Letter V 

at 17–19 (suggesting adding intelligent ticks, in 
which the standard one cent tick that applies to all 
NMS stocks would be replaced with tick sizes that 
vary depending upon the trading characteristics of 
each such stock, while eliminating round lots). 

247 See, e.g., Clearpool Letter at 11–12; STANY 
Letter II at 3 (‘‘A more prudent and nonetheless 
effective approach to addressing the increased 
trading in odd-lots, would be to include odd-lot 
quotations in core data while leaving the definition 
of round-lot as it currently stands.’’); Capital Group 
Letter at 3; Letter from Gerald D. O’Connell, SIG 
Compliance Coordinator, Susquehanna 
International Group, to Vanessa Countryman, 
Secretary, Commission, dated July 27, 2020, 
(‘‘Susquehanna Letter’’) at 2 (stating that any 
benefits of the proposing release ‘‘will be impacted 
by . . . quoting congestion; . . . customer 
confusion; and . . . gaming strategies.’’); Nasdaq 
Letter IV at 10; STANY Letter II at 3–4 
(recommending that the Commission conduct a 
derivative market impact analysis because ‘‘STANY 
is concerned the Commission has not considered 
the impact and potential for investor confusion 
when trading options on securities with round-lots 
quotes in sizes less than the 100-share option 
contract convention’’); TD Ameritrade Letter at 10 
(‘‘In the current Proposal for round lot tiers at five 
different increments, the Firm is also concerned for 
the potential confusion that may also be posed to 
investors trading options when contracts remain at 
100 shares and the NBBO is quoted in lesser 
sizes.’’); letter from Robert W. Holthausen, Professor 
of Accounting and Finance, and Robert Zarazowski, 
Managing Director, Wharton Research Data 
Services, The Wharton School, University of 
Pennsylvania, to Vanessa Countryman, Secretary, 
Commission, dated May 26, 2020, (‘‘Wharton 
Letter’’) at 4 (‘‘A top of book replacement product 
for TAQ, despite possible cheaper costs from 
competing consolidators, even if it did not consist 
of more consolidated market data, would incur 
significantly greater storage costs than TAQ due to 
changes in the definition of ‘round lot.’ ’’) (footnotes 
removed). 

month’s average closing price on the 
primary listing exchange was $500.01 to 
$1,000.00 per share, an order for the 
purchase or sale of an NMS stock of 2 
shares; and (5) for any NMS stock for 
which the prior calendar month’s 
average closing price on the primary 
listing exchange was $1,000.01 or more 
per share, an order for the purchase or 
sale of an NMS stock of 1 share. The 
Commission proposed using the IPO 
price if the prior month’s average 
closing price is not available. 

As explained in the Proposing 
Release, a significant proportion of 
quotation and trading activity occurs in 
odd-lots, particularly for frequently 
traded, high-priced stocks.240 The 
proposed definition of round lot would 
incorporate information about 
meaningfully sized orders, including 
many odd-lot quotations in higher- 
priced stocks that are priced more 
favorably than the current round lot 
NBBO, into core data.241 This would 

improve the comprehensiveness and 
usability of core data, facilitate the best 
execution of customer orders, and 
reduce information asymmetries. 

2. Final Rule and Response to 
Comments 

The Commission received multiple 
comments on the definition of round 
lot. Commenters offered suggestions on 
various ways the proposed round lot 
tiers should be adjusted and opined on 
the proposed methodology for 
determining a stock’s price for purposes 
of assigning a round lot size to a stock. 

(a) Round Lot Tiers 

Generally: Several commenters 
expressed general support for a revised 
definition of round lot for higher-priced 
securities, but some suggested certain 
modifications to the proposed definition 
or otherwise qualified their support.242 
Some commenters agreed with the 
Commission’s proposed tiers of round 
lot sizes,243 while others agreed with the 
tier-based approach, but suggested fewer 

tiers.244 One commenter, stating that a 
one-share round lot for stocks over 
$1,000 could have ‘‘unintended negative 
impacts’’ on price discovery and routing 
complexity, suggested that the 
Commission ‘‘defer action’’ on defining 
round lots (and including them in core 
data) until the Commission receives 
further public input.245 

Some commenters recommended the 
Commission eliminate the concepts of 
round lots and odd-lots in favor of 
displaying the exact number of shares of 
every order, arguing that the concepts 
are ‘‘obsolete’’ because ‘‘[m]odern 
computer processing power is up to the 
task’’ of calculating ‘‘in real time the 
cost to buy or sell a given number of 
shares at the displayed prices.’’ 246 

Several commenters suggested that 
the proposed five tiers would increase 
complexity, add confusion, compound 
costs, create execution-quality 
challenges, and undermine the 
usefulness of the proposal, although 
these commenters offered different 
suggestions to improve the proposal.247 
One commenter, however, stated that 
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248 See MEMX Letter at 4. 
249 See Clearpool Letter at 11–12 (recommending, 

in the alternative, reducing the number of tiers to 
three with round lot sizes of 100, 50, and 20); letter 
from Roman Ginis, Founder, Intelligent Cross, to 
Vanessa Countryman, Secretary, Commission, dated 
June 1, 2020, (‘‘IntelligentCross Letter’’) at 3; ACS 
Execution Services Letter at 3. 

250 See letter from Alec Hanson, Founder, AHSAT 
LLC, to Vanessa Countryman, Secretary, 
Commission, dated May 26, 2020, (‘‘AHSAT 
Letter’’) at 3–5. A mixed lot is an order for a number 
of shares greater than a round lot that is not a 
multiple of a round lot (for example, an order for 
107 shares). See, e.g., Cboe BZX Rule 11.10. 

251 See ICI Letter at 7–8; letter from Stephen John 
Berger, Managing Director, Global Head of 
Government and Regulatory Policy, Citadel 
Securities, to Vanessa Countryman, Secretary, 
Commission, dated May 26, 2020, (‘‘Citadel Letter’’) 
at 2; ACS Execution Services Letter at 3; STANY 
Letter II at 3. 

252 See IntelligentCross Letter at 3. 
253 See, e.g., TD Ameritrade Letter at 6–7; T. Rowe 

Price Letter at 4; Capital Group Letter at 3. 
254 See TD Ameritrade Letter at 6–7 (‘‘The 

Proposal for changing the nearly universal 100 
share round lot to a price-tiered model appears to 
be based on some misconceptions. Odd lot trade 
frequency, which is cited as the justification for the 
price-tiered model, is not a valid proxy for passive 
order interest. In reality, trade size is more often 
dictated by the liquidity-taker than the liquidity- 
provider and is often a result of algorithmic 
‘pinging’ behavior. TD Ameritrade performed a 
review in 2019 showing that the increase in odd lot 
trades was largely due to small liquidity-taking 
orders, not small passive orders.’’) (footnotes 
removed). 

255 See id. at 10–11. 

256 See T. Rowe Price Letter at 4. 
257 See Capital Group Letter at 3. 
258 See Virtu Letter at 3; SIFMA Letter at 9; MFA 

Letter at 10; Susquehanna Letter at 2–4 (stating that 
the proposal would be likely to increase 
significantly, for many high-priced securities, 
‘‘growth in quote changes, order routes, missed 
executions, and reroutes from missed executions,’’ 
but acknowledging that these consequences would 
be reduced to the extent that fewer tiers are 
adopted); STANY Letter II at 3 (stating that 
‘‘[a]mong those members who support a change in 
the definition of round-lots, there is a decided 
preference for’’ this particular three-tiered 
definition). 

259 SIFMA Letter at 9. 
260 See Schwab Letter at 4. In a subsequent letter, 

this commenter provided further support for its 
suggestion of these three tiers. See letter from 
Jeffrey T. Brown, Senior Vice President, Legislative 
and Regulatory Affairs, Charles Schwab & Co., Inc., 
to Vanessa Countryman, Secretary, Commission, 
dated Oct. 13, 2020, (‘‘Schwab Letter II’’) at 1 (‘‘An 
analysis of orders filled for Schwab clients in the 
first quarter of 2020 shows that just 5 percent of all 
odd lot orders are placed for stocks priced greater 
than $500. Of these orders, roughly the same 
number of orders are placed for stocks priced from 
$500 to $1000 and stocks priced greater than $1000. 
With such a low proportion of orders at prices 
greater than $500, Schwab believes the additional 
data provided by the SEC’s proposed highest tier 
would not justify the operational complexity it 
would create or potential to confuse investors.’’). 

261 See BlackRock Letter at 3. 
262 See Nasdaq Letter IV at 14–15. See also Angel 

Letter at 14 (‘‘The Commission appears to have 

done little in the way of substantive economic 
analysis to determine the optimal round lot size as 
a dollar value. If it had, the proposed dollar value 
would not be oscillating between $100 and 
$5,000.’’). 

263 See Nasdaq Letter IV at 14. 
264 See id. at 18. 
265 See id. at 17. 
266 See Nasdaq Letter V at 4–5. 
267 See supra Section II.C.2(b). One commenter 

suggested an ‘‘intelligent tick’’ regime as an 
alternative to new round lots. However, the 
commenter’s intelligent tick proposal states that the 
proposal ‘‘attempts to address a discrete set of 
challenges in the national market system’’ and that 
policy makers also need to consider ‘‘other, related 
challenges,’’ including round lots. See Nasdaq, 
Intelligent Ticks: A Blueprint for a Better Tomorrow 
(Dec. 2019) at 8, available at https://
www.nasdaq.com/docs/2019/12/16/Intelligent- 
Ticks.pdf. Therefore, the commenter’s intelligent 
tick proposal is not presented as an alternative to 
adopting new round lot sizes. Changes to the tick 
size of stocks are outside the scope of the 
rulemaking and the market data issues the 
Commission is addressing herein. 

adding tiers would not significantly 
increase complexity.248 

Notional Value: Some commenters 
stated that the definition of core data 
should include all quotes over a certain 
notional value.249 Another commenter 
recommended basing round lots on the 
notional value of an order, rather than 
the number of shares, and suggested that 
the Commission ensure that anything 
over a minimum threshold qualifies as 
a round lot, eliminating mixed lots.250 

Different Threshold: Some 
commenters suggested increasing the 
$1,000 price-based threshold but did not 
suggest a specific number.251 One 
commenter suggested, as an alternative 
to including all quotes above a notional 
level in core data (as noted above), 
increasing the price-based threshold to 
$2,000, stating that ‘‘the notional value 
of the median trade today is about 
$2,000.’’ 252 

Different Tiers: Multiple commenters 
offered recommendations to recalibrate 
the tiers in the proposed round lot 
definition, ranging from two to four 
tiers.253 One commenter, who opposed 
changing the definition of round lot,254 
suggested that, if the Commission is 
committed to changing the definition of 
round lot, it should use two tiers: 100 
shares for stocks priced under $500 and 
50 shares for stocks priced over $500.255 
Another commenter suggested a 

different definition using two tiers: 100 
shares for stocks priced less than $250 
and 10 shares for stocks at or greater 
than $250, where the 10 share round lot 
would remain unprotected.256 Another 
commenter suggested three tiers: 100 
shares for stocks priced under $100, 10 
shares for stocks priced between 
$100.01 and $1,000, and 1 share for 
stocks priced over $1,000.01.257 Some 
commenters suggested a different three- 
tiered definition: 100 shares for stocks 
priced under $500, 10 shares for stocks 
priced from $500.01 to $1,000, and 1 
share for stocks priced $1,000.01 or 
more.258 One of these commenters 
stated that their ‘‘recommended round 
lot sizes of 1, 10 and 100 shares are ones 
that are used today and that market 
participants are accustomed to 
seeing.’’ 259 Another commenter 
suggested another three-tiered 
definition: 100 shares for securities 
priced up to $50, 20 shares for securities 
priced between $50.01 and $500, 2 
shares for securities priced from $500.01 
and higher.260 Another commenter 
suggested reducing the proposed five 
tiers to four by collapsing the two-share 
and one-share highest-priced tiers 
because there are so few stocks in each 
of those tiers.261 

Inadequate Justification for the 
Proposed Tiers: One commenter stated 
the Commission failed to explain 
adequately its rationale for choosing the 
tiers it chose, suggesting the levels are 
arbitrary.262 That commenter also 

argued that the tiers are ‘‘clunky’’ and 
could result in large shifts in a round lot 
size in response to a small change in a 
stock’s price.263 The commenter further 
stated that the Commission failed to 
consider alternatives to the round lot 
definition, including the commenter’s 
‘‘intelligent tick’’ proposal, which 
would vary tick size based upon the 
trading characteristics of each NMS 
stock.264 Additionally, that commenter 
argued that the tiers would complicate 
the national market system and ‘‘upend 
longstanding conventions’’ for market 
participants and their systems as to how 
they view and process quotes, especially 
the convention that one order of a 
security is generally thought of as 100 
shares of that security.265 Similarly, in 
a subsequent letter, this commenter 
stated that the Commission did not 
undertake ‘‘data driven analysis’’ of the 
proposed round lot definition, that 
commenters raised concerns about the 
complexity of the proposal, and that 
therefore the Commission cannot 
determine whether the benefits of the 
proposal outweigh the costs.266 

The Commission is adopting a 
modified definition of round lot (and, as 
discussed above, is including odd-lots 
that are priced at or more aggressively 
than the NBBO in core data).267 
Specifically, the Commission is 
adopting a four-tiered definition of 
round lot: 100 shares for stocks priced 
$250.00 or less per share, 40 shares for 
stocks priced $250.01 to $1,000.00 per 
share, 10 shares for stocks priced 
$1,000.01 to $10,000.00 per share, and 
1 share for stocks priced $10,000.01 or 
more per share. These adjustments are 
responsive to comments that the 
proposed five-tiered approach is 
unnecessarily complex and that the new 
tiers should be based on a higher 
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268 See supra Table 1 (showing that under the 
four-tiered round lot approach that the Commission 
is adopting, 0%, 65.35%, 88.28%, and 100% of all 
corporate stock and ETF volume transacted in a 
quantity less than 100 shares and at a price better 
than the prevailing NBBO would be captured in the 
$0–$250.00, $250.01–$1,000.00, $1,000.01– 
$10,000.00, and $10,000.01 or more tiers, 
respectively). 

269 See IntelligentCross Letter at 3 (‘‘[T]he 
notional value of the median trade today is about 
$2,000’’); Virtu Letter at 3–4 (estimating that 
‘‘average retail trade size between 2007 and the 
present is around 436 shares or $14,581’’ but also 
stating that data from 2019 to present show that the 
vast majority (over 75%) of all trades are still for 
less than $10,000); Angel Letter at 17 (‘‘[T]he 
median trade size is roughly $10,000.’’). 

270 See infra Section II.E.2(a). 
271 See supra Tables 1 and 2. 
272 See supra Section II.C.2(b). 
273 See supra notes 249–250 and accompanying 

text. 
274 Similarly, the Commission does not believe 

that the concept of a round lot should be eliminated 

as ‘‘obsolete’’ because round lot orders continue to 
play an important role in the national market 
system by delineating orders of meaningful size and 
focusing regulatory requirements and protections— 
such as those set forth in Rules 602 and 603, 17 CFR 
242.604, 242.605, 242.606, and 242.610 (Rules 604, 
605, 606, and 610), and Rule 611 of Regulation 
NMS—on such orders as opposed to less significant 
orders. See Proposing Release, 85 FR at 16743–46. 
Rather, the Commission believes that eliminating 
the concept of a round lot could cause investor 
confusion and other unintended consequences. 

275 IEX Letter at 4. 
276 See infra Section II.H. 
277 According to data analyzed by staff for 

September 2020, 9,023 stocks would be included in 
the 100-share tier, while only 117 stocks would be 
included in the 40-share tier, 16 stocks would be 
included in the 10-share tier, and 1 stock would be 
included in the one-share tier. 

notional value threshold. The 
Commission agrees that the number of 
round lot tiers should be decreased to 
reduce cost and complexity, avoid 
potential confusion among market 
participants, and promote a smoother 
transition to the new price-based round 
lot structure. In addition, the 
Commission believes that the objective 
of including additional information 
regarding orders currently defined as 
odd-lots in core data to enhance the 
usefulness of this data to market 
participants, reduce information 
asymmetries, and facilitate best 
execution would still be achieved with 
the simplified definition that the 
Commission is adopting.268 

Moreover, under the modified 
approach, the new round lot tiers would 
still be normalized at a particular 
notional value threshold, albeit higher 
than the $1,000 notional value reflected 
in the proposed definition, promoting 
more consistent treatment of securities 
of varying prices than the 100-share 
definition that predominates today 
irrespective of how much a stock is 
worth. Commenters submitted data 
suggesting that average trade and order 
sizes are significantly higher than 
$1,000.269 To confirm those comments, 
staff evaluated all trades that occurred 
in 2019 and observed that the average 
number of shares for all trades was 
about 193 shares, with an average trade 
size of $8,842 (excluding auctions, the 
average number of shares per trade was 
178 shares, with an average trade size of 
$8,068). As a round lot is a trading unit 
that reflects an order of meaningful size 
to market participants, and since 
average trade or order sizes are a 
reasonable proxy for what market 
participants consider to be a 
meaningfully sized order, the 
Commission believes it is appropriate to 
adjust the notional value threshold of 
the new tiers upward to $10,000 in 
response to these comments. The 
Commission believes that using a round 
figure that is in line with data provided 
by commenters and internal staff 

analysis (i.e., $10,000) will reduce 
potential investor confusion and 
implementation cost and complexity. 

In addition, as discussed in more 
detail below, commenters 
overwhelmingly favored protecting 
orders in the new, smaller round lot 
sizes, and the Commission is not 
adopting its proposal to require 
protected quotations to be of at least 100 
shares.270 In a market environment 
where the new round lots are protected, 
adjusting the notional value threshold 
upward is appropriate so that order 
protection under Rule 611, and the 
applicability of other rules under 
Regulation NMS, are limited to 
meaningfully sized orders. Similarly, a 
higher notional value threshold for the 
new round lot tiers will prevent orders 
of a smaller notional value from 
establishing a new NBBO, which could 
have added significant cost and 
complexity to the national market 
system. 

The Commission acknowledges that 
increasing the minimum stock price for 
the first sub-100 share round lot tier 
from $50 to $250 will not improve odd- 
lot transparency for stocks priced 
between $50 and $250.271 However, as 
discussed above,272 the Commission is 
including information about all odd-lots 
priced at or better than the NBBO in 
core data, which will counterbalance 
this loss of odd-lot transparency. In 
making these choices, the Commission 
has balanced the competing objectives 
of: (a) Improving the display and 
accessibility of orders that are of 
significant notional size; (b) reducing 
quoted spreads; and (c) reducing an 
excessive amount of complexity that 
comes with having too many tiers. 

The Commission is also not revising 
the proposed definition of round lot to 
reflect a ‘‘pure’’ notional value 
approach—whereby all quotes over a 
certain notional amount, regardless of 
the number of shares, would constitute 
a round lot—as some commenters 
suggested.273 The new 40-, 10-, and 1- 
share tiers effectively require orders to 
be over a certain notional value to be 
assigned to those round lot sizes, but the 
Commission is reluctant to disrupt the 
longstanding practice of defining a 
round lot in terms of a number of 
shares. Doing so could substantially 
increase complexity and require 
significant additional systems 
reprogramming costs.274 

While 100, 10, and 1 are the round lot 
sizes in use today, the Commission does 
not believe that the round lot sizes of 
100, 40, 10, and 1 that the Commission 
is adopting will materially increase the 
difficulty of transitioning to the new 
round lot sizes. Only a few, infrequently 
traded stocks have round lot sizes other 
than 100 today, so market participants 
are not accustomed to 10 or 1 share 
round lot sizes on a significant scale. 
Additionally, the thresholds of the new 
round lot tiers that the Commission is 
adopting are set at a consistent notional 
value of $10,000, which, as one 
commenter observed, results in a more 
consistent treatment of securities 
regardless of per-share price 275 and 
helps to ensure that orders of 
meaningful size across securities of 
various prices are defined as round lots. 
The Commission believes that this 
structure will facilitate the transition to 
the new round lot sizes. Moreover, 
regulatory data includes an indicator of 
the applicable round lot size,276 and the 
Commission is requiring the 
representation of quotation sizes in 
terms of the number of shares rather 
than the number of round lots. These 
requirements should alleviate concerns 
regarding potential confusion caused by 
the switch to different round lot sizes 
because the size of each quotation and 
the round lot of each stock will be 
included in consolidated market data. 
Finally, only 134 stocks currently have 
share prices above $250.00, further 
limiting the cost and complexity of the 
introduction of the new round lot 
sizes.277 For these reasons, the 
Commission does not believe that the 
price-based definition of round lot will 
be confusing to investors. 

Additionally, the Commission does 
not believe that a one-share round lot 
for stocks priced at or above $10,000.01 
would have ‘‘unintended negative 
impacts’’ on price discovery and routing 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00024 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18619 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

278 See State Street Letter at 3 (suggesting there 
could be such impacts for a one-share round lot for 
stocks over $1,000). 

279 See State Street Letter at 3. 
280 See Market Data Roundtable, supra note 33. 
281 See Proposing Release, 85 FR at 16739–43. 
282 See supra Table 1 and Table 2; notes 240 and 

241. 
283 See supra note 277 and accompanying text. 
284 See Options Clearing Corporation, Equity 

Options, available at https://www.theocc.com/ 
Clearance-and-Settlement/Clearing/Equity-Options- 
Product-Specifications (last accessed Sept. 17, 
2020). 

285 See infra Section III.H. 
286 See Nasdaq Letter IV at 17; Angel Letter at 17; 

AHSAT Letter at 4; NovaSparks Letter at 1. 
287 See Nasdaq Letter IV at 17. 
288 Id. 
289 Angel Letter at 17. 
290 AHSAT Letter at 4. 
291 NovaSparks Letter at 1. 
292 See MFA Letter at 10; Data Boiler I at 25. 
293 Data Boiler I at 25. 
294 See Proposing Release, 85 FR at 16743. One 

commenter ‘‘suspect[ed]’’ that calculating round lot 
sizes automatically in real time might be 
operationally simpler and urged the Commission to 

‘‘listen carefully to the brokerage ops people’’ with 
respect to this issue. See Angel Letter at 17. 
However, the Commission did not receive any 
comments from brokerage operations professionals 
or other commenters that provided a reasoned 
explanation for a different approach. 

295 See infra Section V.C.1(b)(v). 
296 Moreover, the Commission does not believe 

the round lot tiers will be ‘‘clunky,’’ as one 
commenter suggested. Nasdaq Letter IV at 14. The 
Commission appreciates the commenter’s concern 
that a small price shift around certain thresholds 
could cause large changes in round lot size, but the 
monthly methodology would address this concern 
by requiring a more sustained or extensive price 
shift to cause a stock to switch tiers. 

297 See supra Section II.D.1. 
298 See Proposing Release, 85 FR at 16743, 47. 
299 Data Boiler Letter I at 25 (‘‘We tend to think: 

no round lot size information until there is a prior 
full calendar month’s average closing price on the 
primary listing exchange was [sic] $500.01 or 
greater. Yet, we remain flexible to accommodate 
whatever minimum number of trading days as [sic] 
required by the industry and the SEC.’’). 

complexity 278 because, based on 
current pricing, only one stock would be 
included in the one-share tier, and that 
stock already has a round lot size of one. 

Furthermore, the Commission does 
not believe it should defer action on 
defining round lot until it receives 
further public input, as one commenter 
recommended,279 because the 
Commission received substantial 
comment on this issue from a wide 
range of market participants during this 
rulemaking process and in connection 
with the Market Data Roundtable.280 
Moreover, the definition of round lot is 
based on data-driven analysis. The 
Proposing Release included, among 
other things, data on the increasing 
prevalence of odd-lot trades, 
particularly among higher-priced stocks, 
the proportion of odd-lot trades 
occurring at prices better than the 
NBBO, and the proportion of these 
better-priced odd-lots that would be 
captured by the proposed definition of 
round lot.281 As discussed above, staff 
has updated these data analyses and has 
performed similar data analyses.282 The 
adopted definition is consistent with 
and supported by these analyses. 

Finally, in response to the comment 
on the impact of the definition of round 
lot on options markets and on the 
standard convention that an options 
contract represents 100 shares of the 
underlying equity, the Commission does 
not believe that any such impact will be 
substantial or disruptive. As stated 
above, only a limited number of stocks 
will experience a change in their round 
lot sizes as a result of the amended 
definition of round lot.283 Moreover, 
options on at least one stock that 
currently has a sub-100 round lot size 
are traded in standard units of 100 
shares, so there is some precedent for 
deviation between the standard number 
of shares for an options contract and the 
standard unit of trading for the 
underlying stock. Similarly, corporate 
actions, such as rights offerings, stock 
dividends, and mergers can result in 
adjusted contracts representing 
something other than 100 shares of 
stock.284 For these reasons, the 
Commission believes that options 

markets will be able to adjust without 
undue cost to the new round lot sizes 
that will apply to some NMS stocks. The 
Commission will monitor the impact of 
these amendments on options markets 
going forward, including during the 
transition period.285 

Monthly Round Lot Calculation: Some 
commenters disagreed with using the 
prior calendar month’s average closing 
price on the primary listing exchange to 
determine a stock’s price for purposes of 
assigning a round lot size to a stock, as 
proposed.286 One commenter stated that 
the proposed monthly calculation for 
determining round lot size would be 
operationally risky and prone to errors 
and confusion.287 That commenter 
suggested a monthly calculation might 
‘‘cause a stock’s round lot size to 
become significantly out of step with 
what it should be, particularly during 
periods of significant market volatility 
or when stock splits occur.’’ 288 Another 
commenter suggested that monthly 
updates would be ‘‘messier’’ than 
updating continuously.289 A different 
commenter suggested ‘‘mak[ing] the 
referenced price that of the order itself 
(so each price level has a corresponding 
round lot size, and a given stock may 
have multiple round lot sizes at 
once).’’ 290 Another commenter 
recommended quarterly recalculations 
because the proposed monthly process 
‘‘will add an administrative burden.’’ 291 
On the other hand, some commenters 
agreed with the proposal, stating that a 
monthly calculation time period strikes 
an appropriate balance.292 One 
commenter noted that the monthly 
calculation ‘‘should not be too much 
hassle as long as the requirements are 
. . . clear.’’ 293 

Selecting an appropriate stock price 
metric for the round lot size 
determination involves striking an 
appropriate balance between using 
accurate, up-to-date pricing information 
and avoiding the cost and complexity of 
over-frequent computation and potential 
round lot reassignment. The 
Commission continues to believe the 
proposed monthly approach strikes an 
appropriate balance.294 The 

Commission believes continuous 
updating of round lot size or an order- 
based calculation would be too complex 
and would be subject to short-term price 
fluctuations, while quarterly updating 
could result in severely out-of-date tier 
assignments. Additionally, market 
participants are accustomed to other 
kinds of monthly updates, including for 
SRO fees, so monitoring for round lot 
size changes resulting from price moves 
and making corresponding systems 
adjustments would not be overly 
burdensome or costly.295 Therefore, the 
Commission is adopting a stock price 
calculation methodology based on the 
prior calendar month’s average closing 
price on the primary listing exchange, as 
proposed. Additionally, to alleviate 
concerns that a stock’s round lot size 
changing as its stock price changes 
could be confusing to market 
participants, the new definition of 
regulatory data, as discussed below, 
includes an indicator of the applicable 
round lot. The Commission believes that 
including this information about the 
applicable round lot size in 
consolidated market data will reduce 
confusion as market participants adjust 
to the new round lot sizes.296 

As stated above,297 the proposed 
definition of round lot provided that the 
IPO price would be used to determine 
an NMS stock’s round lot size if the 
prior calendar month’s average closing 
price is not available, and the 
Commission solicited comment 
regarding the stock price calculation 
methodology that should be utilized in 
this situation.298 The Commission 
received one comment in response.299 
The Commission recognizes that there 
are other scenarios aside from IPOs— 
such as listings of securities traded in 
the OTC market or direct listings— 
where there may not be a full prior 
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300 See infra Section VIII. 
301 Staff analysis found that for U.S. equity IPOs 

traded on U.S. exchanges and issued over the last 
year (as of November 12, 2020), the average share 
price was $13.75 and the highest share price was 
$120. 

302 See Proposing Release, 85 FR at 16743–45 
(explaining the requirements of Rules 602, 603, 604, 
605, and 610 of Regulation NMS and the impact of 
the proposed round lot definition upon these rules). 
Rule 602 governs the dissemination of quotations in 
NMS securities. Rule 603 governs the distribution, 
consolidation, and display of information with 
respect to quotations for and transactions in NMS 
stocks. Rule 604 governs the display of customer 
limit orders for NMS stocks. Rule 605 governs the 
disclosure of order execution quality information. 
Rule 610(d), 17 CFR 242.610(d), requires each 
national securities exchange and national securities 
association to establish, maintain, and enforce rules 
that, among other things, require its members to 
reasonably avoid displaying quotations that lock or 
cross any protected quotation in an NMS stock and 
that prohibit its members from engaging in a pattern 
or practice of displaying quotations that lock or 
cross any protected quotation in an NMS stock, 
absent an applicable exception. 

303 Letter from Phil Mackintosh, Chief Economist, 
Nasdaq, to Vanessa Countryman, Secretary, 
Commission, dated May 26, 2020, (‘‘Nasdaq Letter 
III’’) at 24–25. 

304 Data Boiler Letter I at 26. 
305 See infra Section III.B.10. 
306 NYSE Letter II at 6–7. 
307 Id. 
308 Fidelity Letter at 6. 
309 Cboe Letter at 8. 
310 Proposing Release, 85 FR at 16744. 
311 See NYSE Letter II at 6–7. In addition, the 

comment related to additional complexity in the 

Vendor Display Rule as a result of the proposed 
amendment to the definition of protected quotation 
is no longer applicable, as the Commission is not 
adopting the proposed amendment to that 
definition. See infra Section II.E.2. 

312 MFA Letter at 12–13. 
313 Id. 
314 Nasdaq Letter IV at 20–21 (footnotes removed). 
315 See Proposing Release, 85 FR at 16744. 
316 See supra Section II.D; infra Section II.E. 

month of closing prices on the primary 
listing exchange that can be averaged to 
ascertain the stock’s price. Therefore, 
the Commission is modifying the 
proposed definition of round lot to 
delete references to the IPO price and to 
add a new provision that for any NMS 
stock for which the prior calendar 
month’s average closing price is not 
available, that stock’s round lot shall be 
100 shares.300 This more general 
formulation will capture IPOs as well as 
other types of initial stock listings. In 
addition, assigning an initial, default 
round lot size of 100 shares to newly 
listed stocks will provide certainty and 
consistency and avoid the need to make 
last minute computations. Finally, the 
default assignment of a 100-share round 
lot size should be accurate for almost all 
new listings, since their prices tend to 
be well below $250 per share.301 

(b) Impact on Other Rules in Regulation 
NMS 

The Commission received multiple 
comments regarding how the proposed 
definition of round lot would impact 
Rules 602, 603, 604, 605, and 610.302 

Rule 602 Comments: One commenter 
suggested that having multiple NBBOs 
would make the concept of locked and 
crossed markets and execution quality 
‘‘depend on your data provider and 
location. That in turn makes ‘fair access’ 
of exchange data (Rule 602) a little 
redundant. The SEC hopes there are 
around a dozen consolidators, so it’s 
likely some will be faster than 
others.’’ 303 On the other hand, another 
commenter agreed with the Commission 
‘‘that the bids and offers collected and 
made available under Rule 602(a) 

should be in the proposed round lot 
sizes, and the proposed round lot 
definition should apply to the 
obligations of responsible brokers or 
dealers under Rule 602(b).’’ 304 

The amendments to the definition of 
NBBO to accommodate the 
decentralized consolidation model and 
the notion of ‘‘multiple NBBOs,’’ which 
already exist today,305 do not have any 
direct bearing on the requirements of 
Rule 602, which relate to the collection 
and provision of certain quotation data 
to vendors. 

Rule 603 Comments: A number of 
commenters addressed the impact of the 
definition of round lot on Rule 603(c), 
the Vendor Display Rule. One 
commenter argued that the Commission 
did not consider the ‘‘indirect impact’’ 
of ‘‘the NBBO reflecting smaller-sized 
orders’’ on the Vendor Display Rule.306 
That same commenter stated, ‘‘[t]he 
Commission also fails to consider 
whether the costs associated with 
retaining the Vendor Display Rule 
outweigh its benefits if the Commission 
adopts its proposed changes to the 
definition of ‘round lot.’ ’’ 307 Another 
commenter argued that the round lot 
change would mean a ‘‘SIP, broker, or 
dealer would be required to provide a 
consolidated display reflecting smaller- 
sized orders in higher-priced stocks.’’ 308 

A different commenter suggested that 
the protected quotation definition 
would increase complexity because the 
Vendor Display Rule ‘‘generally requires 
a ‘consolidated display,’ which would 
include an NBBO based on the revised 
round-lot sizes, in a context in which a 
trading or order routing decision can be 
implemented but would not require the 
display of valuable information about 
the protected quotation.’’ 309 

The Commission continues to believe 
that providing a consolidated display 
that includes the new round lot NBBO 
is appropriate to help ensure that 
market participants receive basic 
quotation information, in a context in 
which a trading or order routing 
decision can be implemented. This 
information should reflect orders of 
meaningful size, including smaller-sized 
orders in higher-priced stocks.310 
Moreover, the commenter did not 
describe any specific costs, including 
any indirect costs, that it believed the 
Commission had not considered.311 

Rule 604 Comments: One commenter 
suggested the round lot definition 
would create a burden on market 
participants to engage in ‘‘careful 
monitoring and changes to the 
programming of market makers[’] 
systems . . . each month’’ in order to 
remain compliant with Rule 604, given 
the potential for month-to-month 
changes in round lot sizes for individual 
securities.312 That commenter 
recommended a three-tiered structure to 
reduce such a burden.313 

Another commenter suggested that 
the round lot definition’s narrowing of 
the Rule 604 odd-lot exception, 
resulting in the display of customer 
limit orders at the NBBO but less than 
100 shares, in combination with the 
proposed amendment to the definition 
of protected quotation, would 
‘‘separate[ ] brokers’ Rule 604 
requirements from their best execution 
obligations . . . [and] create[ ] 
challenges for a broker-dealer to meet its 
best execution obligations because 
under the proposed amendments, a 
customer limit order that is less than 
100 shares would not be protected 
under Rule 611.’’ 314 

The Commission continues to believe 
that Rule 604 should use round lots, as 
defined and adopted herein, as the 
measure for customer limit orders that 
must be reflected in a specialist or OTC 
market maker’s published bid or offer 
because customer limit orders of 
meaningful size should be displayed. 
The Commission believes this will 
further the objective of Rule 604: 
ensuring that customers have the ability 
to effectively seek price improvement 
through the dissemination of their limit 
orders by specialists or OTC market 
makers.315 Moreover, the concerns 
raised regarding Rule 604 complexities 
that would arise as a result of the 
proposed five-tier round lot definition 
and the proposed amendments to the 
definition of protected quotation are 
diminished significantly since the 
Commission is adopting a four-tiered 
definition of round lot with a higher 
notional value size and is not adopting 
the proposed amendments to the 
definition of protected quotation.316 

Rule 605 Comments: Many 
commenters discussed the effects of the 
definition of round lot on the execution 
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317 STANY Letter II at 4, 6. See also Nasdaq Letter 
IV at 19–20 (stating that the proposed definition of 
round lot will render Rule 605 execution quality 
statistics less accurate, that statistics on price 
improvement for higher-priced stocks may show a 
reduction in the number of shares of marketable 
orders that received price improvement because 
price improvement would be measured against a 
narrower NBBO, that an increase in the frequency 
or length of crossed markets resulting from the 
proposed definitions of round lot and protected 
quote could cause more orders to be excluded from 
Rule 605 execution quality statistics, rendering 
those statistics less accurate, and that the creation 
of multiple NBBOs would undermine the 
comparability of Rule 605 statistics across different 
market centers). 

318 Nasdaq Letter IV at 17. 
319 ICI Letter at 6–7. See also T. Rowe Price Letter 

at 2 (stating that one objective of the Commission’s 
rulemaking was to improve the accuracy of Rule 
605 reports). 

320 See, e.g., Virtu Letter at 4 (‘‘many of the Rule 
605 execution quality share buckets now bear little 
relation to the average trade sizes sent by the 
majority of investors. . . . [F]or stocks with prices 
over $50, about 70% of trades are odd-lot orders 
which would not be captured by the current Rule 
605. . . . [A] significant overhaul of Rule 605 
would be necessary, including possibly expanding 
measurement of execution quality to include depth 
of book’’). 

321 Citadel Letter at 4. 
322 Healthy Markets Letter I at 1. 
323 See Angel Letter at 16. 

324 See Proposing Release, 85 FR at 16745. 
325 See id. 
326 See infra Section III.B.10(b). 
327 See supra note 241 and accompanying text. 
328 Additionally, because the Commission is 

adopting modified definitions of round lot and 
protected quotation, one commenter’s concern is no 
longer applicable—specifically, that an increase in 
the frequency or length of crossed markets as a 
result of the proposed definitions of round lot and 
protected quotation could cause more orders to be 
excluded from Rule 605 execution quality statistics. 
See Nasdaq Letter IV at 19–20. 

329 NYSE Letter II at 7–8. 

330 Id. 
331 Data Boiler Letter I at 26. 
332 See Clearpool Letter at 13–14; TD Ameritrade 

Letter at 9 (‘‘Because the proposed round lot sizes 
would allow stepping ahead by economically 
insignificant amounts, locked and crossed markets 
may not simply be arbitraged away. At times 
liquidity-takers may perceive a sophisticated trader 
has locked or crossed the market for an 
economically insignificant amount and be reluctant 
to interact with them. This may lead to occasions 
of sustained locked and crossed markets, similar to 
what was observed prior to Reg. NMS Rule 610’s 
prohibition on locked and crossed markets.’’); ICI 
Letter at 7, n. 24 (expressing ‘‘concern’’ about this 
approach); BlackRock Letter at 4 (‘‘This would 
directly contravene the intent of employing the 
round lot definition as a mechanism for expanding 
odd-lot coverage, as the application of other 
provisions, such as order protection, to round lot 
orders was a key consideration of this approach. 
Further, this policy perpetuates an archaic double 
standard for odd-lot quotations which seem 
incongruous to the acknowledged economic 
significance and prevalence of odd-lot activity in 
the market.’’) (footnotes removed); SIFMA Letter at 
1–2 (arguing the Commission should make any 
changes to Rule 610(d) of Regulation NMS in a 
separate proposal after ‘‘further industry dialogue 
and consideration’’); Nasdaq Letter IV at 18 (‘‘Many 
of the same concerns that Nasdaq has with respect 
to the Commission’s round lot and trade-through 
protection proposals also apply to the 
Commission’s proposal to allow orders to lock or 
cross unprotected round lot displayed quotes of less 
than 100 shares.’’). 

333 Clearpool Letter at 13–14; BlackRock Letter at 
5. 

334 NYSE Letter II at 8. See also Nasdaq Letter IV 
at 19 (‘‘[E]ven if the Commission is correct that 
protection against locked and crossed markets is no 
longer warranted, the Commission fails to explain 
why it is reasonable, and not arbitrary, for it to roll 
back Rule 610(d) only for quotes of under 100 
shares, rather than for all quotes in NMS stocks.’’). 

quality statistics under Rule 605. One 
commenter argued that ‘‘Rule 605 
reports would no longer . . . provid[e] 
uniform comparisons because the NBBO 
that each market center will use will be 
different,’’ and some suggested changes 
to Rule 605 in response.317 Another 
commenter argued that the monthly 
round lot calculation could create 
investor confusion if a stock is near a 
different tier threshold regarding 
whether ‘‘the execution information 
about such stocks needs to be added to 
Rule 605 reports,’’ leading ‘‘investors to 
be misled by execution quality 
statistics.’’ 318 However, other 
commenters suggested the proposal 
would improve the accuracy of Rule 605 
reports.319 

Some commenters argued for 
‘‘moderniz[ing]’’ Rule 605.320 One 
suggested ‘‘(a) creating a ‘marketable 
benchmark’ statistic that reflects the size 
of the quote at the NBBO, (b) adding 
notional buckets as an additional 
method of categorization, and (c) 
incorporating all customer orders 
regardless of size.’’ 321 Another 
commenter provided an example of how 
the exclusion of odd-lot quotes from the 
SIP feeds can skew Rule 605 price 
improvement statistics.322 Additionally, 
a different commenter suggested 
measuring Rule 605 price improvement 
statistics using an ‘‘Effective Best Bid or 
Offer’’ calculated using the average fill 
price of an order at a given time.323 

The Commission continues to believe 
that the order execution disclosures 

required under Rule 605 should be 
based on an NBBO that reflects orders 
in the new round lot sizes.324 The 
definition of round lot will allow 
additional orders of meaningful size to 
determine the NBBO, and, therefore, the 
execution quality and price 
improvement statistics required under 
Rule 605 would be based upon an 
NBBO that the Commission believes is 
a more meaningful benchmark for these 
statistics.325 As explained below, the 
Commission does not believe that the 
amendments to the definition of NBBO 
to accommodate the decentralized 
consolidation model or the notion of 
‘‘multiple NBBOs,’’ which already exist 
today, will confuse market 
participants.326 Similarly, the 
Commission does not believe the 
accuracy or comparability of Rule 605 
statistics will be impaired. On the 
contrary, the Commission believes that 
an NBBO that incorporates orders that 
often reflect superior pricing by 
comparison to today’s round lot 
orders 327 will provide market 
participants with more accurate 
information about the true quality of the 
executions they are receiving, even if 
this information may show a reduction 
in the number of shares that received 
price improvement.328 Finally, while 
the Commission has reviewed the 
comments about the need to modernize 
and update Rule 605, any changes to 
Rule 605—as opposed to the more 
limited impact on Rule 605 as a result 
of the Commission’s adoption of the 
definition of round lot—are beyond the 
scope of the present rulemaking. 

Rule 610 Comments: Commenters 
discussed the effects of the definition of 
round lot on 17 CFR 242.610(c) and (d) 
(Rule 610(c) and (d)). One commenter 
stated that, with the definition of round 
lot affecting Rule 610(c), the 
Commission did ‘‘not consider the harm 
that an expanded fee limitation would 
have on competition, or the burdens it 
would place on market participants, 
including trading centers that display 
quotes.’’ 329 The commenter stated that 
in not expanding order protection to 
orders in the new round lots, the 
Commission is eliminating one of the 

bases it used when it first created the fee 
limitation in Regulation NMS.330 On the 
other hand, another commenter agreed 
the Commission should change Rule 
610(c) to apply to quotations in the 
proposed round lot sizes because doing 
so ‘‘would further that rule’s objectives 
of ensuring the accuracy of displayed 
quotations by establishing an outer limit 
on the cost of accessing them.’’ 331 

Multiple commenters raised concerns 
that the proposed amendment to the 
definition of protected quotation would 
limit the restrictions in Rule 610(d) on 
locked and crossed markets, allowing 
round lots smaller than 100 shares to be 
locked and crossed.332 Some 
commenters recommended ‘‘the locking 
and crossing requirements . . . be 
extended to orders reflected in the 
NBBO.’’ 333 Another commenter stated 
that the Commission did not ‘‘justify 
why it is proposing to expand the fee 
limitation applicable to SROs’ best bids 
and offers under Rule 610(c), but not 
proposing to expand the limits in Rule 
610(d) on SRO members locking and 
crossing protected quotations.’’ 334 
Furthermore, one commenter argued 
that the Rule 610(d) effects ‘‘could add 
significant complexity to broker-dealers’ 
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335 FINRA Letter at 7. 
336 The concern expressed by one commenter 

suggesting that the Commission is eliminating one 
of the bases for the fee limitation in Rule 610(c) of 
Regulation NMS is no longer applicable in light of 
the Commission’s decision not to adopt the 
proposed amendments to the definition of protected 
bid or protected offer. See infra Section II.E. 
Similarly, the concerns relating to Rule 610(d) of 
Regulation NMS expressed by several commenters 
that the proposed amendments to the definition of 
protected bid or protected offer would allow 
quotations in the new round lot sizes to be locked 
or crossed are no longer applicable. Id. 

337 See NYSE Letter II at 7–8. 
338 See, e.g., Cboe U.S. Equities Fee Schedules, 

BZX Equities, Transaction Fees; NYSE Price List 
2020 (last updated Nov. 2, 2020), available at 
https://www.nyse.com/publicdocs/nyse/markets/ 
nyse/NYSE_Price_List.pdf; Nasdaq, Price List— 
Trading Connectivity, available at http://
nasdaqtrader.com/Trader.aspx?id=
PriceListTrading2 (last accessed Nov. 25, 2020). 

339 See infra notes 364 and 365 and 
accompanying text. 

340 See infra Section V.C.1(b)(vii) (stating that the 
impact of these amendments on 610(c) of 
Regulation NMS might not result in economic 
effects). 

341 See Proposing Release, 85 FR at 16747–50. 
Rule 611 of Regulation NMS requires trading 
centers to have policies and procedures that are 
reasonably designed to prevent ‘‘trade-throughs’’ on 
that trading center of protected bids or protected 
offers in NMS stocks, subject to specified 
exceptions. Rule 600(b)(94) of Regulation NMS 
defines ‘‘trade-through’’ as ‘‘the purchase or sale of 
an NMS stock during regular trading hours, either 
as principal or agent, at a price that is lower than 
a protected bid or higher than a protected offer.’’ 
Rule 600(b)(94) of Regulation NMS, 17 CFR 
242.600(b)(94). 

342 See Proposing Release, 85 FR at 16737. 

343 See Submitted Comments, Comments on 
Proposed Rule: Market Data Infrastructure, 
Commission, available at https://www.sec.gov/ 
comments/s7-03-20/s70320.htm; Nasdaq Letter V at 
3 (‘‘Just five commenters supported the 
Commission’s proposed treatment of the Order 
Protection Rule; 24 others opposed it outright.’’). 
See, e.g., Cboe Letter at 8; MIAX Letter at 6; Fidelity 
Letter at 7; Citadel Letter at 2; BestEx Research 
Letter at 6–9. 

344 See T. Rowe Price Letter at 2. 
345 See IEX Letter at 7; Data Boiler Letter I at 21. 
346 See T. Rowe Price Letter at 3. In addition, one 

commenter highlighted that extending order 
protection to the new round lots would create 
complexity and confusion: ‘‘Protecting the new 
round lots could also significantly alter the 
behavior of market makers like Virtu, impacting 
their approach to internalization and affecting their 
capacity to provide price improvement to retail 
investors. It could also dramatically alter the flow 
of orders to the exchanges and other trading venues. 
And, of course, it would impose unknown, but 
surely significant, implementation costs on market 
participants.’’ Virtu Letter at 5. 

347 See, e.g., Cboe Letter at 8; MEMX Letter at 4; 
NYSE Letter II at 6; Nasdaq Letter IV at 13–17; 
Fidelity Letter at 7; Citadel Letter at 2; FINRA Letter 
at 6–7; Healthy Markets Letter I at 5. 

348 STANY Letter II at 4. See also Schwab Letter 
II at 2 (stating that protecting only transactions of 
100 shares or more ‘‘would create [an NBBO] that 
is distinct from the [PBBO] and would leave broker- 
dealers with uncertainty over order routing and 
data display decisions. Schwab believes this would 
confuse investors.’’). 

349 See Fidelity Letter at 7. 

best execution analyses and could create 
confusion and uncertainty regarding the 
quotations that a broker-dealer should 
rely upon to provide best execution for 
its customers.’’ 335 

The Commission continues to believe 
that applying the fee limitations of Rule 
610(c) to orders of meaningful size, as 
reflected in the proposed definition of 
round lot, would further the rule’s 
objectives of ensuring the accuracy of 
displayed quotations by establishing an 
outer limit on the cost of accessing them 
and would help ensure that the rule 
applies consistently to orders of 
meaningful size.336 Further, the 
Commission does not believe that an 
expanded fee limitation would harm 
competition or unduly burden market 
participants, as one commenter 
stated.337 The national securities 
exchanges do not distinguish between 
protected or best quotations and other 
quotations for purposes of their 
transaction fees,338 so the extension of 
the requirements of Rule 610(c) to 
orders in the new round lot sizes will 
not affect an area of exchange pricing 
that has been subject to competition or 
differentiation among exchanges. In 
addition, as a result of the amended 
definition of round lot, a relatively 
small number of NMS stocks will have 
their round lot size change,339 so the 
impact on exchanges and other trading 
centers and market participants should 
be small.340 

E. Definition of ‘‘Protected Bid or 
Protected Offer’’ Under Rule 600(b)(70) 

1. Proposal 

In connection with the proposed 
round lot definition, the Commission 

proposed to amend the definition of 
protected bid or protected offer in 17 
CFR 242.700(b)(70) (Rule 600(b)(70)) by 
requiring automated quotations that are 
the best bid or offer of a national 
securities exchange or national 
securities association to be ‘‘of at least 
100 shares’’ in order to qualify as a 
protected bid or protected offer. The 
Commission proposed this change to 
maintain the status quo with regard to 
protected quotes, which are currently 
required to be round lots, and to avoid 
expanding to the proposed smaller 
round lots the order protection 
requirements of Rule 611 and the 
requirements of Rule 610(d) to prevent 
locked/crossed markets.341 

Additionally, the Commission 
proposed that protected quotations 
would only include odd-lots at a single 
price (rather than multiple price levels) 
that, when aggregated, are equal to or 
greater than 100 shares.342 

2. Final Rule and Response to 
Comments 

The Commission received multiple 
comments on the definition of protected 
bid or protected offer. Many 
commenters opposed the proposal to 
amend the definition and argued that 
round lots, which determine the NBBO, 
should be protected quotations. These 
commenters stated that not protecting 
the round lot NBBO would result in 
unnecessary complexity, investor 
confusion, more trade-throughs, 
additional locked and crossed markets, 
and harm to retail investors. Other 
commenters also discussed odd-lot 
aggregation for the purposes of the 
definition of protected bid or protected 
offer. Commenters also addressed the 
effects of withdrawing the protected 
status of the 12 stocks that currently 
have round lots smaller than 100 shares. 
Additional commenters discussed the 
effects of a different PBBO and NBBO 
on best execution. 

(a) Expanding Protection to New Round 
Lots 

Most commenters that mentioned 
order protection suggested that the 
definition of protected quotation should 

reflect the new round lot NBBO and not 
be limited to those quotations that are 
of at least 100 shares.343 One commenter 
supported the proposal not to protect 
the new round lots of less than 100 
shares,344 and two were neutral.345 In 
support, one commenter stated that the 
order protection rule would continue to 
function similarly to the way it does 
today and that extending order 
protection to the new round lots would 
have significant negative trading 
implications, such as encouraging the 
posting of quotes in insignificant sizes, 
which would cause asset managers to 
break down large orders to avoid 
signaling their full trading intent.346 

Complexity and Confusion: Multiple 
commenters suggested that the 
amendment to the definition of 
protected quote would add complexity, 
including by requiring market 
participants to monitor an NBBO and a 
PBBO throughout the trading day.347 
One commenter noted that the 
‘‘confusion and complexity of a NBBO 
that deviates from the PBBO outweighs 
concerns about protecting quotes that 
otherwise may not be ‘meaningful.’ ’’ 348 
Similarly, another commenter argued 
that the round lot definition, in 
combination with the definition of 
protected bid or protected offer, would 
create a bifurcated system of displayed 
orders where better priced displayed 
orders are not protected against trade- 
throughs.349 
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350 See Nasdaq Letter IV at 21. 
351 See id. at 16. 
352 See supra Section I.E. 
353 See, e.g., Fidelity Letter at 7; BlackRock Letter 

at 4; MFA Letter at 10–12. 
354 Nasdaq Letter IV at 21. See also SIFMA Letter 

at 10, 13; FINRA Letter at 7. 
355 T. Rowe Price Letter at 2. 
356 See Cboe Letter at 6–7; Nasdaq Letter IV at 13– 

17. See also BlackRock Letter at 4 (‘‘[A] recent 
academic study has identified that ‘trade-throughs 
of non-protected odd-lot orders are frequent’ such 
that this ‘limitation in the National Market System 
. . . results in a hidden cost to equity traders.’ ’’). 

357 See Nasdaq Letter IV at 16. 
358 See TD Ameritrade Letter at 10. 

359 Schwab Letter II at 2. 
360 See SIFMA Letter at 14; Nasdaq Letter IV at 

14–15. 
361 However, the Commission is still making the 

technical change to delete the references to ‘‘The 
Nasdaq Stock Market, Inc.’’ in the definition. The 
Commission did not receive comments on this 
piece of the proposal and continues to believe the 
language is redundant because the Nasdaq Stock 
Market is now a national securities exchange. See 
Proposing Release, 85 FR at 16749. 

362 See Proposing Release, 85 FR at 16747–49. 

363 See supra Section II.D. 
364 This information is based on data analyzed by 

staff for September 2020. 
365 By comparison, under the proposed definition 

of round lot, Rules 611 and 610(d) of Regulation 
NMS would have extended to over 1,600 stocks in 
the absence of the proposed amendment to the 
definition of protected bid or offer. 

366 See infra Section II.E.2(c). 
367 See supra Section II.D. 

Additionally, one commenter 
suggested that amending the definition 
of protected quote would de-couple the 
order protection rule and the duty of 
best execution, creating confusion 
where brokers have access to a wide 
swath of required core data but may, or 
may not, be obligated to use that data to 
benefit customers.350 

Locked and Crossed Markets: Some 
commenters argued that the proposal to 
limit the definition of protected 
quotation to orders of 100 shares or 
more partially rescinds the rule against 
locked or crossed markets, allowing 
some orders to lock or cross the market 
depending on the price of the stock, the 
size of the order, and the state of the 
NBBO.351 

Best Execution: 352 Some commenters 
argued that a bifurcated approach to 
protected and unprotected round lots 
would add complexity regarding best 
execution obligations, including routing 
and execution decisions.353 Others 
suggested that if the Commission were 
to adopt the proposed bifurcated 
approach, the Commission should 
‘‘promulgate clear guidance’’ 
surrounding market participants’ best 
execution obligations.354 However, one 
commenter stated that it was ‘‘not 
convinced by criticisms that the 
Proposal would alter asset managers’ 
best execution obligations as a result of 
potentially different reference prices 
(i.e., NBBO vs. PBBO).’’ 355 

Effects on Retail Investors: Some 
commenters suggested that limiting 
protected quotations to those of 100 
shares would harm retail orders/ 
investors because displayed retail orders 
in the new round lot sizes would be 
traded-through.356 Furthermore, a 
commenter argued that the Commission 
provided no reasonable basis for the 
proposal to treat round lots differently 
and that the proposal would unfairly 
discriminate against retail investors.357 
One commenter suggested that the order 
protection rule fosters retail investor 
confidence and that not protecting the 
new round lots could erode trust in the 
markets.358 Another commenter 

suggested that market makers may not 
protect round lot orders that are not 
within the scope of the order protection 
rule and stated that limiting order 
protection to transactions of 100 shares 
or more would ‘‘discourage limit 
orders—a valuable driver of price 
discovery—as investors would be less 
likely to receive execution without price 
protection.’’ 359 

Separate Rulemaking: Some 
commenters stated that they disagreed 
with the proposal to separate order 
protection from the NBBO, and if the 
Commission were to make such a 
change, it should do so in a separate 
rulemaking.360 

The Commission is not adopting the 
proposed amendment to the definition 
of protected bid or protected offer.361 A 
wide range of commenters expressed 
significant concerns regarding this 
aspect of the proposal, including 
concerns about complexity and 
ambiguity that could stem from the best 
execution, routing, and order handling 
ramifications of introducing round lot 
quotes that are unprotected, a potential 
increase in trade-throughs and locked 
and crossed markets, and possible 
erosion of confidence among retail 
investors that their orders are being 
treated fairly. The Commission 
recognizes these concerns and does not 
believe that adopting the proposed 
amendments to the definition, at this 
time, would appropriately advance the 
broader objectives of the proposal, 
particularly enhancing the utility and 
availability of consolidated market data. 

In support of its preliminary belief 
that Rules 611 and 610(d) should not be 
extended to the smaller-sized quotations 
reflected in the proposed definition of 
round lot, the Commission cited 
concerns expressed by various market 
participants about the existing scope of 
these rules.362 However, given the 
concerns expressed in comments on the 
proposal, the Commission believes that 
not extending Rules 611 and 610(d) to 
the new round lot sizes could create 
unnecessary complexity and confusion. 
For example, the Commission continues 
to believe that improvements in trading 
and order routing technology since 2005 
and the applicability of best execution 
requirements to orders of all sizes 

would incentivize market participants 
to engage with orders in the new round 
lot sizes even if they were not protected, 
and that these technological 
improvements and market forces would 
also help mitigate excessive locking or 
crossing of quotations in the new round 
lot sizes. However, the Commission also 
agrees with commenters that 
consistently applying Rules 611 and 
610(d) to all round lot sizes would 
promote confidence among investors 
and other market participants that 
market participants will engage with 
orders in the new round lot sizes and 
that orders in the new round lot sizes 
will not be excessively locked or 
crossed. 

Furthermore, other modifications to 
the proposal that the Commission is 
adopting herein mitigate the 
Commission’s concerns, as expressed in 
the Proposing Release, about the 
expansion of the order protection 
requirements in Rule 611 and the 
prohibitions on locked and crossed 
markets in Rule 610(d). Specifically, as 
discussed above, the Commission is: (a) 
Modifying the proposed definition of 
round lot so that only stocks priced over 
$250.00 will be assigned to a round lot 
size less than 100; and (b) increasing the 
notional size thresholds of the new 
round lot sizes so that protected order 
interest at the new round lot sizes is 
more meaningful.363 Further, since 
currently only 134 stocks are priced 
over $250.00,364 the scope of the 
extension of Rules 611 and 610(d) 
would be fairly limited, extending to a 
much smaller number of stocks than 
under the proposed amendments.365 
Furthermore, of this number, six NMS 
stocks already have a round lot size of 
less than 100 today.366 Therefore, only 
128 NMS stocks would receive trade- 
through protection for smaller-sized 
orders. Additionally, with the larger 
notional size of $10,000 adopted for the 
definition of round lot,367 the extension 
of order protection to round lots would 
apply only to orders of a more 
substantial size. 

(b) Odd-Lot Aggregation for Protected 
Quotations 

A number of commenters discussed 
odd-lot aggregation with respect to 
protected quotes, and most stated that 
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368 See, e.g., AHSAT Letter at 4. 
369 See Cboe Letter at 9–12; IEX Letter at 7; 

Nasdaq Letter IV at 16–17; Virtu Letter at 5. 
370 See Cboe Letter at 10–11. 
371 See TD Ameritrade Letter at 11. 
372 See BlackRock Letter at 4; SIFMA Letter at 7– 

8 (suggesting different odd-lot aggregation 
methodologies would ‘‘rais[e] additional technical 
issues’’ and recommending that the Commission 
should provide clarification as to how depth-of- 
book data is determined, ‘‘particularly because the 
aggregation process appears to work differently for 
the PBBO versus the NBBO, BBO and depth-of-book 
determinations’’). 

373 See BlackRock Letter at 4. 
374 MEMX Letter at 4. 
375 IEX Letter at 7. 
376 Capital Group Letter at 4. 

377 For example, if there is one 50-share bid at 
$25.10, one 50-share bid at $25.09, and two 50- 
share bids at $25.08, the adopted cross-price odd- 
lot aggregation method would show a protected 
100-share bid at $25.09, while the proposed single- 
price odd-lot aggregation method would show a 
protected 100-share bid at $25.08. 

378 See, e.g., BlackRock Letter at 4. 
379 See Proposing Release, 85 FR at 16747–50. 
380 See supra notes 368 through 376. 
381 See SIFMA Letter at 13–14. 
382 See NYSE Letter II at 6. 
383 See supra Section II.E.2(a). 

384 In addition, for four of the twelve stocks that 
currently have non-100 share round lot sizes, the 
round lot size would not change, and these stocks 
would not experience a change in terms of the 
applicability of Rules 611 or 610(d) of Regulation 
NMS. 

385 See Proposing Release, 85 FR at 16749. 

the Commission should allow 
aggregation across multiple price levels, 
instead of at just one level.368 Some 
commenters stated that preventing odd- 
lot orders from being aggregated across 
different price levels to create protected 
quotes, as proposed, would cause 
spreads to widen, with one commenter 
providing empirical data, based on 
quoting activity during the month of 
April 2020, showing that average 
spreads would widen by over $0.50 for 
shares with prices of $500.01 to 
$1,000.00 and nearly $1.50 for shares 
with prices of $1,000.01 or more.369 One 
commenter suggested this restriction 
would hurt retail investors because it 
would result in their orders being 
executed at inferior prices.370 

Another commenter suggested that 
only allowing odd-lot aggregation at one 
price level, instead of across price 
levels, would lead to fewer protected 
quotes.371 

One commenter suggested that 
different odd-lot aggregation 
methodologies between the NBBO and 
the PBBO would create confusion 
among market participants.372 That 
commenter also suggested that different 
methodologies could raise confusion 
from a best execution perspective.373 
Similarly, one commenter suggested 
only allowing odd-lot aggregation at one 
price level, combined with the proposal 
to provide all levels of depth up to the 
PBBO, would ‘‘create[] implementation 
difficulties.’’ 374 

Another commenter suggested that, 
given the proposal’s intent to maintain 
the status quo with respect to the scope 
of orders that are subject to Rule 611, 
the Commission should consider 
continuing the existing market practice, 
as codified in exchange rules, to 
aggregate quotes at multiple price 
levels.375 

One commenter stated that if order 
protection were extended to all round 
lots, the commenter would ‘‘support 
aggregating odd lots in the manner 
currently described for the PBBO.’’ 376 

In light of these comments, the 
Commission is modifying the proposed 
definition of core data to require odd-lot 
aggregation across multiple prices for 
purposes of the NBBO and protected 
quotations.377 The Commission believes 
that this approach will: (a) Provide a 
consistent odd-lot aggregation 
methodology for all elements of core 
data; (b) be consistent with existing 
practices, as some commenters pointed 
out,378 and would avoid potential costs 
associated with changing these 
practices; and (c) avoid unintended 
consequences that could adversely 
affect investors, such as widening 
spreads or reducing the number of 
protected quotes. As stated in the 
Proposing Release,379 this methodology 
effectively extends order protection to 
the aggregated odd-lot orders. However, 
as discussed above,380 a majority of 
commenters who opined on odd-lot 
aggregation for protected quotations 
preferred a cross-price methodology. 
Lastly, the comment raised regarding 
the need for a consistent odd-lot 
aggregation methodology for the NBBO 
and protected quotations is less relevant 
in light of changes the Commission is 
adopting herein—namely, that the new 
round lot NBBO will be protected. 

(c) Removing Protected Status From 
Certain NMS Stocks 

Some commenters stated that 
removing protected status for those 
NMS stocks that currently have a 
protected quotation size of under 100 
shares would potentially increase the 
number of locked and crossed markets 
for the twelve current NMS stocks that 
have protected quotations of under 100 
shares.381 One commenter stated that 
the Commission did not analyze the 
effects of removing order protection 
from those twelve stocks.382 

The Commission understands these 
concerns regarding the possible 
reduction of order protection and 
locked/crossed markets restrictions for 
these 12 stocks in their current round 
lot sizes. However, as discussed 
above,383 the Commission is not 
adopting the proposed amendments to 
the definition of protected bid or offer, 
so all NMS stocks—including the 12 

that currently have non-100 round lot 
sizes—would be assigned to round lot 
sizes based on their per share price, and 
all round lot orders in these stocks 
would be protected quotations subject to 
the trade-through prevention 
requirements of Rule 611 and the locked 
and crossed markets restrictions of Rule 
610(d). 

In addition, the Commission 
acknowledges that, based on staff 
analysis of stock prices as of September 
2020, one stock will have its round lot 
size increased from 10 to 40, one will 
have its round lot size increased from 1 
to 10, and six will have their round lot 
size increased from 10 to 100. As a 
result, order protection pursuant to Rule 
611 and the locked/crossed markets 
prohibitions of Rule 610(d) will no 
longer apply to some smaller orders in 
these stocks.384 However, the 
Commission continues to believe that 
determining the round lot sizes of all 
stocks based upon price, without special 
exceptions for certain stocks that 
currently have non-standard round lot 
sizes, will reduce complexity and 
implementation costs, set consistent 
expectations regarding round lot sizes 
among market participants, facilitate the 
transition to price-based round lots, and 
justify any potential costs of increasing 
the round lot sizes of a limited number 
of stocks.385 

F. Definition of ‘‘Depth of Book Data’’ 
Under Rule 600(b)(26) 

1. Proposal 

The Commission proposed to include 
‘‘depth of book data,’’ defined as 
follows, as an element of core data: All 
quotation sizes at each national 
securities exchange, aggregated at each 
price at which there is a bid or offer that 
is lower than the best bid down to the 
protected bid and higher than the best 
offer up to the protected offer, and all 
quotation sizes at each national 
securities exchange, aggregated at each 
of the next five prices at which there is 
a bid that is lower than the protected 
bid and offer that is higher than the 
protected offer. 

The Commission solicited comment 
on various aspects of the proposed 
definition of depth of book data, 
including whether the definition 
captures the appropriate level of depth 
data and whether the Commission 
should include more or fewer levels of 
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386 See Angel Letter at 1–9 (stating that including 
depth of book in core data is a ‘‘great idea’’ and 
emphasizing the importance of depth of book data, 
particularly to retail investors trading in illiquid 
stocks of smaller companies and using liquidity- 
providing limit orders); letter from Allison Bishop, 
President, Proof Trading, to Vanessa Countryman, 
Secretary, Commission, dated May 1, 2020, (‘‘Proof 
Trading Letter’’) at 1; Healthy Markets Letter at 3; 
DOJ Letter at 2–4; NovaSparks Letter at 1. 

387 See IEX Letter at 5; Capital Group Letter at 2– 
3; Fidelity Letter at 4–5; Schwab Letter at 4; T. 
Rowe Price Letter at 2; Wellington Letter at 1; Virtu 
Letter at 5; SIFMA Letter at 7; STANY Letter II at 
4; IntelligentCross Letter at 4. In addition, staff 
conducted the same analysis of book depth that was 
included in the Proposing Release but evaluated 
proprietary market data from a more recent time 
period (the week of May 4, 2020) than was included 
in the Proposing Release (July 19, 2019). The results 
were very similar and confirmed the Commission’s 
view that there is a substantial amount of quotation 
volume several levels below the best bid. Staff 
observed substantial quotation volume several 
levels below the best bid (the offer side was not 
examined). On average, there is quotation interest 
at every $0.01 increment at least ten levels out for 
the most liquid stocks; for the least liquid stocks, 
there is a large gap between the best bid and the 
next highest bid, and large gaps are generally also 
present between the next several bid levels. In 
addition, the staff review found a significant 
percentage of the total notional value of all depth 
of book quotations for both liquid and illiquid 
stocks falls within the first five price levels. 

388 See State Street Letter at 2–3 (stating that 
institutional firms generally use up to five levels of 
depth for order routing); ICI Letter at 8–9 (stating 
that depth of book data ‘‘should consist of at least 
five price levels, based on the typical trading needs 
of funds’’); Clearpool Letter at 14 (stating that five 
levels of depth of book data is sufficient to improve 
the usefulness of core data for most market 
participants and that ‘‘five price levels typically 
tend to be a sufficient level of depth for Clearpool 
for sweeping multiple levels of the book in 
executing an order’’); SIFMA Letter at 7 (‘‘[A] 
review of our institutional member firms found that 
while some used less than five levels and others 
used more, five levels of depth strikes an 
appropriate balance for the order routing purposes 
of most.’’). 

389 See Citadel Letter at 1. 
390 See infra Sections II.F.2(b) through II.F.2(c). 
391 See infra Section II.F.2(d) (discussing 

comments suggesting that full, order by order depth 
of book should be included in core data and the 
potential latency ramifications thereof). 

392 See infra Section III.B.5. 
393 See infra Section V.C.1(c)(iv). 
394 See STANY Letter II at 4; TD Ameritrade 

Letter at 5 (‘‘[T]he proposal to include five levels 
of depth would add ten quotes per security for 
every exchange, which today amounts to 130 new 
data points per security.’’). 

395 See STANY Letter II at 4; TD Ameritrade 
Letter at 5 (‘‘[T]the Proposal includes all price 
levels between the BBO and the protected quote, 
which for higher priced securities could add 
hundreds more data points.’’); NYSE Letter II at 5 
(stating that the number of price levels between the 
best and protected quotes, as proposed, could be 
more than five levels and could fluctuate intra-day 
as quotes update). 

396 See SIFMA Letter at 7. 
397 As discussed below, an indicator of the 

national securities exchange or national securities 
association on which the liquidity at a depth of 
book price level resides will be included in the 
adopted definition of depth of book data. 

398 See supra Section II.E.2. 
399 Among other things, a protected bid or offer 

must be an ‘‘automated quotation,’’ which means a 
quotation displayed by a trading center that: (1) 
Permits an incoming order to be marked as 
immediate-or-cancel; (2) Immediately and 
automatically executes an order marked as 
immediate-or-cancel against the displayed 
quotation up to its full size; (3) Immediately and 
automatically cancels any unexecuted portion of an 
order marked as immediate-or-cancel without 
routing the order elsewhere; (4) Immediately and 
automatically transmits a response to the sender of 
an order marked as immediate-or-cancel indicating 
the action taken with respect to such order; and (5) 
Immediately and automatically displays 
information that updates the displayed quotation to 
reflect any change to its material terms. Rules 
600(b)(6), (70) of Regulation NMS, 17 CFR 
242.600(b)(6), (70). Therefore, a ‘‘manual quotation’’ 
that is not automated—also known as a ‘‘slow 
quote’’—can sometimes be the best quotation 
without being a protected quotation. Rule 
600(b)(45) of Regulation NMS, 17 CFR 
242.600(b)(45). 

depth or otherwise revise the definition 
to capture the key depth information 
that would be useful to market 
participants. 

2. Final Rule and Response to 
Comments 

The Commission received comments 
expressing support for the proposed 
definition of depth of book data and 
comments raising various concerns, 
recommendations, and requests for 
clarification. As discussed in more 
detail below, the Commission is 
adopting a modified definition of depth 
of book data in response to comments. 

(a) Support for Five Levels of Depth 
Several commenters expressed 

general support for including depth of 
book data in core data 386 or specifically 
agreed with the Commission’s proposed 
five levels of depth,387 with some 
explaining that five levels of depth is 
suitable for certain market participants 
or trading practices.388 One commenter 

expressed general support for the 
expansion of core data, including depth 
of book data, provided that it does not 
materially increase overall latency.389 

The Commission agrees that including 
depth of book data in core data will be 
useful for and beneficial to a variety of 
market participants and is adopting the 
definition of depth of book data largely 
as proposed, with certain 
modifications.390 The Commission does 
not believe that including depth of book 
data in core data will materially 
increase the overall latency of core data 
for several reasons. First, only five 
levels of depth are included, limiting 
the number of quotes necessary to be 
processed.391 Moreover, the 
decentralized consolidation model will 
result in consolidated market data, 
including depth of book data, being 
delivered to market participants with 
lower latencies.392 In addition, the 
Commission believes that market 
participants that choose to receive the 
full set of consolidated market data, 
including depth of book data, will either 
leverage the existing technology that 
they currently use to receive depth of 
book data on a proprietary basis or make 
the investments in technology to receive 
the data so that the additional content 
will not add significant latency.393 

(b) Proposed Definition Would Include 
More Than Five Levels of Depth 

Some commenters stated that the 
proposed definition would include five 
levels of depth on each exchange, which 
could be confusing and costly and could 
add latency by increasing actual quote 
traffic and information to be processed 
significantly beyond five levels.394 
Some commenters also stated that the 
proposal to include price levels between 
the best and protected quotes could 
similarly include a large number of 
additional data points.395 Some 
commenters recommended that the 

Commission clarify how depth of book 
data will be determined and made 
available on an individual exchange 
basis, particularly with respect to how 
odd-lots would be aggregated at depth of 
book price levels.396 

The Commission believes that these 
comments highlight the need to more 
clearly articulate the scope of data that 
the definition of depth of book data 
includes and how this data will be 
attributed to individual SROs 397 in the 
consolidated market data products made 
available by competing consolidators. 
The Commission is therefore adopting a 
modified version of the definition of 
‘‘depth of book data.’’ 

First, the revised definition of depth 
of book data will not include the first 
clause of the proposed definition, which 
referred to ‘‘all quotation sizes at each 
national securities exchange, aggregated 
at each price at which there is a bid or 
offer that is lower than the best bid 
down to the protected bid and higher 
than the best offer up to the protected 
offer.’’ As discussed above, the 
Commission is not adopting the 
proposed amendments to the definition 
of protected bid or protected offer, 
which would have required such 
quotations to be ‘‘of at least 100 
shares.’’ 398 As a result, as is the case 
today, in the vast majority of cases the 
best quotes and the protected quotes 
will be the same.399 Therefore, the 
definition of depth of book data does 
not need to include quotation interest 
between the best and protected quotes. 
This modification also addresses 
commenters’ concerns that this aspect of 
the proposed definition would have 
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400 The Commission notes that, in this example, 
the interest at $25.02 would also be included in 
core data because the NBBO is one of the elements 
of core data. 

401 As explained below, Rule 614(d) requires 
competing consolidators to calculate, generate, and 
make available to subscribers a consolidated market 
data product, which can contain all elements of 
consolidated market data or a subset thereof, but 

competing consolidators are permitted to offer 
custom products containing more information as 
well. Competing consolidators would compensate 
SROs for the data necessary to generate 
consolidated market data through fees established 
by the effective national market system plan(s) and 
would compensate SROs for data that goes beyond 
consolidated market data on a proprietary basis 
pursuant to individual SRO fee schedules. See infra 
note 1132. 

402 See id. 

403 See Proposing Release, 85 FR at 16753 (stating 
that defining depth of book data to include a finite 
number of price levels would limit ‘‘processing 
demand on systems’’ and avoid ‘‘excessive message 
traffic or complexity’’). 

404 See Proposing Release, 85 FR at 16753 (stating 
that depth of book data should ‘‘enhance[ ] the 
utility of proposed core data for a wide range of 
market participants’’ rather than ‘‘supplanting the 
proprietary depth offerings of the exchanges that 
contain additional content and that may be more 
appropriate for certain market participants or more 
specialized use cases’’). Market participants in need 
of more depth than included in the definition of 
depth of book data could purchase a custom depth 
product separately from exchanges or through a 
competing consolidator. 

included an excessive amount of 
information in core data that would be 
difficult to calculate and consume as 
prices fluctuate throughout the trading 
day. 

Second, in response to comments 
suggesting that the proposed definition 
of depth of book data would require five 
price levels from each exchange to be 
included in core data, the Commission 
is modifying the second clause of the 

proposed definition so that it refers to 
the next five prices at which there is a 
bid (offer) that is lower (higher) than the 
national best bid (offer) rather than five 
price levels from the protected bid or 
offer. These changes specify that the 
starting points for the ‘‘next 5 prices’’ 
are the highest priced bid and lowest 
priced offer on any exchange (i.e., the 
national best bid and national best offer) 
rather than on each exchange. Thus, the 

modified definition specifies that depth 
of book data includes five levels of 
aggregated quotation sizes; it does not 
include more than five levels to account 
for differences in the highest priced bid 
or lowest priced offer on each exchange. 

The following example illustrates the 
price levels that are included in the 
definition of depth of book data. 

In this example, depth of book data 
would include aggregate quotation sizes 
at each price level at and between 
$25.01 400 and $24.97 because the 
starting point for the ‘‘next five prices’’ 
is $25.02 (the best bid on Exchange A 
and the national best bid) rather than 
$25.01 (the best bid on Exchange B) or 
$25.00 (the best bid on Exchange C). 
Depth of book data would not include 
the interest at or below $24.96, even if 
that interest is within the top five levels 
of any given exchange, because it is not 
within the first five price levels from the 
national best bid. A competing 
consolidator could provide interest 
beyond the first five levels of depth 
across exchanges but would have to 
acquire such data on a proprietary basis 
from the exchanges.401 

The Commission believes that 
revising the definition of depth of book 
data so that the included price levels are 
the five prices below the national best 
bid and above the national best offer, 
rather than the five prices above and 
below the best quotes on each exchange, 
is appropriate because it limits the 
amount of information that competing 
consolidators will process and 
display,402 which mitigates concerns 
raised by some commenters about 
adverse consequences—such as 
unnecessary complexity or increased 
processing demands and latency—that 
could result from a broader 
interpretation of the proposed 

definition.403 In addition, the 
Commission believes, consistent with 
the views expressed by various 
commenters, that a broad array of 
market participants could use five levels 
of depth of book data away from the 
national best bid and national best offer 
to trade in an informed and effective 
manner.404 

Third, the Commission is modifying 
the definition of depth of book data to 
specify that, in addition to quotation 
sizes at the first five price levels from 
the NBBO, the aggregate size at each 
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Example 1: Bids for XYZ, Inc. on Three Exchanges 

Exchange A Exchange B Exchange C 

Best bid 100 shares at $25.02 100 shares at $25.01 100 shares at $25.00 

DOB 1 100 shares at $25.01 100 shares at $25.00 100 shares at $24.99 

DOB2 100 shares at $25.00 100 shares at $24.99 100 shares at $24.97 

DOB3 100 shares at $24.99 100 shares at $24.98 

DOB4 100 shares at $24.98 

DOB5 100 shares at $24.97 

Note: Prices in shaded areas would not be included in core data pursuant to the definition 
of depth of book data as amended. 
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405 For example, if the national best bid is $25.10, 
Exchanges A and B have 100-share bids at $25.09, 
and Exchange C has two 100 share bids at $25.09, 
the competing consolidator would disseminate: 100 
shares at Exchange A, 100 shares at Exchange B, 
200 shares at Exchange C. The Commission believes 
that aggregating quotation sizes at each price level 
at each exchange will limit the number of messages 
included in depth of book data as compared to an 
order by order approach, reducing potential 
concerns about processing demands on systems, 
latency, and operational costs. See infra Section 
II.F.2(d). 

406 See infra Section II.F.2(c) for an explanation 
of why the Commission is revising the definition of 
depth of book data to include quotations on a 
facility of a national securities association. 

407 Proposing Release, 85 FR at 16754. 

408 Proposing Release, 85 FR at 16756. 
409 FINRA Letter at 12–13. 
410 Id. The commenter recommended this 

particular formulation, rather than a direct 
reference to the ADF, ‘‘to account for the possibility 
that other quotation facilities may be developed in 
the future.’’ Id. at 13. 

411 See MEMX Letter at 5; BlackRock Letter at 2. 
412 See MEMX Letter at 5. 

413 See BlackRock Letter at 2. 
414 See IntelligentCross Letter at 4. 
415 See Clearpool Letter at 14. 
416 See Data Boiler Letter I at 19. 
417 Proposing Release, 85 FR at 16734, 53. 
418 Id. at 16753. 
419 Id. 

included price level shall be attributed 
to each exchange on which the interest 
is available. Although the proposed 
definition of depth of book data referred 
to quotation sizes ‘‘at each national 
securities exchange’’ in order to require 
the price and size information in depth 
of book data to be associated with the 
source exchange, the Commission 
believes that specifying that depth of 
book data includes the aggregate 405 
quotation size available at each price at 
each national securities exchange and 
national securities association would 
clarify where the liquidity resides.406 
For instance, with respect to Example 1, 
depth of book data would include: 
$25.01 (100 on Exchange A, 100 on 

Exchange B) 
$25.00 (100 on Exchange A, 100 on 

Exchange B, 100 on Exchange C) 
$24.99 (100 on Exchange A, 100 on 

Exchange B, 100 on Exchange C) 
$24.98 (100 on Exchange A, 100 on 

Exchange B) 
$24.97 (100 on Exchange A, 100 on 

Exchange C) 
The Commission believes that 

attributing the quotation size at each 
price to its source national securities 
exchange or association can, in many 
circumstances, be essential to achieving 
the benefits of including depth of book 
data in consolidated market data. 
Improved placement of liquidity-taking 
and liquidity providing orders, for 
example,407 requires knowledge of the 
exchange at which the liquidity resides 
so that market participants can direct 
orders to that exchange. 

(c) Expand Definition to FINRA’s 
Alternative Display Facility 

The proposed definition of depth of 
book data referred to quotations only on 
national securities exchanges, but the 
Commission solicited comment on 
whether to include the depth of book 
quotations of national securities 
associations to account for the 
possibility of quotes being reported to 
FINRA’s Alternative Display Facility 

(‘‘ADF’’) in the future.408 One 
commenter stated that while the ADF 
does not currently have quoting 
participants, it is an actively maintained 
FINRA facility and could readily add 
quoting participants in the future.409 
This commenter recommended 
including future potential ADF 
quotations by modifying the definition 
of depth of book data to refer to all 
quotation sizes at each national 
securities exchange and ‘‘on a facility of 
a national securities association.’’ 410 

The Commission agrees and is 
modifying the proposed definition of 
depth of book data so that it refers to 
quotation sizes on a facility of a national 
securities association as well as 
quotation sizes on a national securities 
exchange. The Commission agrees with 
the commenter that any depth of book 
quotation activity displayed through the 
ADF or similar facilities is comparable 
to the exchange depth of book data that 
would be included as core data under 
the proposal and that it should be made 
available on the same terms as exchange 
depth of book data. To provide market 
participants with a more complete view 
of the liquidity that may be available at 
depth of book price levels, the 
Commission is modifying the proposed 
depth of book data definition so that any 
future ADF depth of book quotation 
data—or data from similar national 
securities association facilities that may 
be developed—would be included in 
core data without the need for 
additional Commission rulemaking. In 
addition, by modifying the definition to 
refer generally to a facility of a national 
securities association, rather than 
specifically to FINRA’s ADF, the 
definition will include any potential 
national securities association depth of 
book quotations. 

(d) Include Full Depth of Book and 
Order by Order Data 

Some commenters suggested 
including full depth of book data in core 
data rather than five levels of depth of 
data.411 One commenter stated that the 
proposal could be ‘‘counterproductive 
and confusing’’ and recommended 
adding full depth of book data, 
including order-by-order data across all 
price levels.412 Another commenter 
recommended including complete, 
order-by-order depth of book data in 

core data, explaining that ‘‘the existence 
of proprietary data feeds alongside a 
public tape creates incentives which are 
incompatible with promoting fair and 
orderly markets.’’ 413 One commenter 
agreed with the proposed five-levels of 
depth of book data but stated that, while 
not necessary for all market 
participants, providing full depth of 
book would not tax systems much more 
than providing five levels, since ninety 
percent of ‘‘quote changes’’ occur at the 
top five price levels.414 However, 
another commenter stated that 
providing complete depth of book data 
is not necessary at this time, explaining 
that additional data results in increased 
data processing, latency, and 
complexity that could impair the 
usability of the data.415 Finally, one 
commenter suggested that the 
Commission should replicate the full 
depth of book curve to help subscribers 
of consolidated data better understand 
the supply and demand imbalance of 
liquidity in real time.416 

The Commission does not believe that 
the definition of depth of book data 
should be expanded to include 
complete, order-by-order depth of book 
at all price levels. As explained in the 
Proposing Release, the expansion of 
NMS information generally, and the 
inclusion of depth of book data in core 
data specifically, was intended to 
provide additional information that 
would be useful to a broad cross-section 
of market participants and to reduce 
information asymmetries between users 
of proprietary data and users of SIP 
data.417 However, the Commission 
explained that these objectives must be 
balanced against the risk of excessive 
complexity, message traffic, processing 
demand on systems, and associated 
operational costs that might result from 
the inclusion of more complete depth of 
book information.418 The Commission 
recognized that some market 
participants may need more granular 
and expansive data, such as the 
proprietary depth of book products 
offered by many exchanges, for certain 
use cases.419 Including complete depth 
of book data in core data would go 
beyond the needs of a wide array of 
market participants or standard use 
cases for depth of book data in trading, 
and could result in additional 
operational costs and latency because of 
increased message traffic with order by 
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420 See, e.g., supra note 388. 
421 See IntelligentCross Letter at 4. 
422 Similarly, in response to the comment 

regarding the full depth of book curve, see supra 
note 416 and accompanying text, while full order 
book shape patterns may contain valuable 
information for certain sophisticated computerized 
models, the Commission, as discussed above, is 

concerned that mandating the inclusion of the 
entire depth of book across all national securities 
exchanges would have significant processing, 
latency, and cost ramifications. 

423 See Cboe Letter at 15. 
424 See id. at 16–17; see also SIFMA Letter at 7 

(requesting clarification regarding how odd-lots will 
be aggregated at depth of book price levels). 

425 See supra Section II.C.2(b). 
426 See also infra Section II.F.2(h) (explaining the 

relevance of depth of book data to best execution 
analyses); Proposing Release, 85 FR at 16754 
(explaining how depth of book data can enable 
market participants to trade in a more informed and 
effective manner). 

427 Proposing Release, 85 FR at 16754. 

order data at all price levels. Therefore, 
consistent with the views of several 
commenters,420 the Commission 
continues to believe that while five 
levels of depth of book data would 
significantly enhance the usability of 
core data for many market participants, 
including complete depth of book data 
in core data could impair the usability 
of core data for many subscribers. 

Moreover, while the Commission has 
considered the view expressed by one 
commenter that providing depth of book 
data at all price levels would not be 
overly burdensome and would not tax 
systems much more than providing five 
levels, this commenter also 
acknowledged that full depth of book 
data is not necessary at this time for all 
market participants.421 The Commission 
shares some commenters’ concern about 
the processing and latency ramifications 
of including complete depth of book 
data and therefore is not adopting a 
definition of depth of book data that 
goes beyond five levels.422 

(e) Odd-Lots at Depth and 
Determination of Five Price Levels 

One commenter recommended that 
‘‘depth-of-book quotations aggregated at 
each of the first five price levels where 
a displayed order is available to trade 
. . . regardless of the associated size 
displayed at those prices’’ be 
disseminated.423 This commenter 
requested that the Commission clarify, 
preferably with an example, how odd- 
lots would be aggregated at depth of 
book price levels, stating that the 
proposed definition of core data 
requires odd-lots to be aggregated across 

prices and disseminated at the least 
aggressive price for purposes of depth of 
book data, while the proposed 
definition of depth of book data 
provides that the required five price 
levels are determined by the presence of 
a ‘‘bid’’ or ‘‘offer,’’ which by definition, 
implies a round lot.424 

The Commission does not agree that 
all odd-lots within the first five price 
levels of the NBBO should be displayed 
in core data or that the five price levels 
included in depth of book data should 
be determined by the presence of an 
odd-lot quotation at those price levels. 
First, as explained in detail above, the 
inclusion of odd-lot quotations in core 
data must be reasonably calibrated to 
include the information that is most 
relevant to investors and other market 
participants.425 While the Commission 
believes that information on the most 
attractively priced individual odd-lots— 
namely, those priced at or better than 
the NBBO—should be included in core 
data, the inclusion of information 
regarding individual odd-lots at inferior 
prices is not warranted because these 
quotations do not represent direct and 
immediate opportunities for price 
improvement.426 Second, the magnitude 
of the quotation size available at a 
particular price level should factor in to 
whether that price level counts as one 
of the five price levels that are included 
in core data. Otherwise, particularly in 
cases where liquidity is widely 
dispersed over a number of price levels, 
as is the case with many illiquid stocks, 
orders of insignificant notional value 
could ‘‘take up’’ price levels and 
prevent the dissemination of more 

significant interest at price levels further 
away. For example, if the NBB for stock 
A is $25.15, and there are 1 share bids 
at $25.14–$25.10 and a 100 share bid at 
$25.09, the five bids of relatively 
insignificant notional value at $25.14– 
$25.10 would prevent the bid of 
relatively significant notional value at 
$25.09 from being captured by the 
definition of depth of book data. For this 
reason, the proposed definition of depth 
of book data included a ‘‘minimum size 
requirement’’ for depth price levels— 
namely, the presence of a ‘‘bid or offer,’’ 
which incorporates the concept of a 
‘‘round lot.’’ 427 

That said, in response to the 
commenter’s request, the Commission is 
clarifying that the requirement for the 
presence of a bid or offer in determining 
the five price levels does not require a 
‘‘pure’’ or ‘‘unitary’’ round lot consisting 
of only one order to be present at a price 
level. Rather, odd-lots that aggregate 
into a round lot pursuant to the 
prescribed method could also establish 
a price level, as long as there is at least 
one round lot of interest—unitary or 
aggregated—on at least one SRO. As a 
round lot reflects trading interest of 
meaningful size to market participants, 
the Commission believes that odd-lots 
that in the aggregate reflect size 
equivalent to a round lot also represent 
trading interest of meaningful size and 
should be included in depth of book 
data. The following example illustrates 
how odd-lot aggregation would operate 
in the depth of book context. 

Example 2: Odd-Lot Aggregation at 
Depth 

Price 
Number of shares bid for stock X 

Exchange A Exchange B Exchange C 

$25.50 .......................................................................................................................................... 100 (NBB) ...... 0 0 
25.49 ............................................................................................................................................ 0 ..................... 100 0 
25.48 ............................................................................................................................................ 0 ..................... 0 50 
25.47 ............................................................................................................................................ 60 ................... 0 50 
25.46 ............................................................................................................................................ 0 ..................... 0 0 
25.45 ............................................................................................................................................ 60 ................... 0 0 
25.44 ............................................................................................................................................ 0 ..................... 25 0 
25.43 ............................................................................................................................................ 0 ..................... 75 0 
25.42 ............................................................................................................................................ 100 ................. 0 0 
25.41 ............................................................................................................................................ 0 ..................... 0 2 
25.40 ............................................................................................................................................ 0 ..................... 5 0 
25.39 ............................................................................................................................................ 0 ..................... 0 100 
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428 CBOE Letter at 19. 
429 As discussed above, other alternatives 

presented by commenters, such as including five 
price levels of depth of book information without 
regard to whether those price levels are round lots, 
have other drawbacks. See supra notes 423–427 and 
accompanying text. 

430 See Proposing Release, 85 FR at 16768; infra 
Section III.B.5. 

431 See Nasdaq Letter IV at 33; TD Ameritrade 
Letter at 5; NYSE Letter II at 3–4. 

432 See Nasdaq Letter IV at 33. 
433 See Nasdaq Letter V at 5. 

434 See TD Ameritrade Letter at 5. 
435 See supra note 388. 
436 See infra note 1974 and accompanying text. 
437 See TD Ameritrade Letter at 5. 
438 See supra Section II.C.2(a). 
439 See infra note 879 and accompanying text. 
440 These indirect benefits would accrue to 

customer orders executed by broker-dealers that do 
not currently use proprietary depth of book data but 
that would use the depth of book data as adopted 
and as included in core data. 

441 See supra Section I.E (discussing the 
implications of these amendments generally for best 
execution obligations); infra Section II.F.2(h) 
(discussing best execution obligations in the context 
of depth of book data). 

442 See TD Ameritrade Letter at 5. 
443 See Proposing Release, 85 FR at 16754. 
444 See supra note 387. 

Here, the first five prices at which 
there is a bid that is lower than the 
NBB—measured in terms of the 
presence of at least one singular or 
aggregated round lot on at least one 
SRO—are $25.49 (100 shares on 
Exchange B), $25.47 (50 shares at $25.48 
and 50 shares at $25.47 on Exchange C, 
aggregated and displayed at the less 
aggressive price), $25.45 (60 shares at 
$25.47 and 60 shares at $25.45 on 
Exchange A, aggregated and displayed 
at the less aggressive price), $25.43 (25 
shares at $25.44 and 75 shares at $25.43 
on Exchange B, aggregated and 
displayed at the less aggressive price), 
and $25.42 (100 shares on Exchange A). 
Hence, in Example 2, depth of book data 
would include: 100 shares at $25.49, 
$25.47, $25.45, $25.43, and $25.42 (with 
attribution to the relevant SRO, as 
explained above). 

One commenter argued that allowing 
aggregation across multiple price levels 
to determine whether there is a round 
lot bid or offer at a particular depth of 
book price level could create significant 
computational issues, particularly when 
orders are cancelled and the five price 
levels would have to be redetermined, 
possibly resulting in diminished 
competing consolidator performance 
and higher capacity requirements for 
downstream users of the data. This 
commenter also argued that displaying 
depth of book price levels in this 
manner could potentially lead to a 
deceptive view of market activity at 
prices that are nowhere near current 
market prices, raising concerning issues 
related to investor protection.428 

The Commission acknowledges that 
aggregating odd-lots to determine depth 
of book price levels will require 
computation by competing 
consolidators and that new orders or 
order cancelations and modifications 
could require the five levels to be 
redetermined. However, alternatives 
such as the inclusion of all odd-lots at 
inferior prices would require more 
outbound message traffic from 
competing consolidators to subscribers 
and would therefore raise similar 
concerns about system performance and 
the capability of subscribers to consume 
the data.429 In addition, as explained 
below and in the Proposing Release, the 
decentralized consolidation model will 
foster a competitive environment for the 
provision of consolidated market data, 
and the Commission believes that this 

will lead to improvements in the use of 
more competitive, low-latency 
aggregation and transmission 
technologies, mitigating concerns about 
computational and performance issues 
related to the generation and 
dissemination of depth of book data.430 
Competing consolidator subscribers also 
have the option of consuming varying 
levels of depth of book data, depending 
on their needs, and could determine 
that the latency costs of consuming 
several levels of depth exceed the 
benefits. Furthermore, the Commission 
does not believe that aggregating odd- 
lots across prices will lead to a 
deceptive view of market activity or 
mislead investors because exchanges 
currently aggregate odd-lots across price 
levels to form round lots and provide 
their best bids and offers to the 
exclusive SIPs at the least aggressive 
price of all such odd-lots. In addition, 
Commission rules, which will include 
this methodology, will provide 
transparency to market participants 
regarding the inclusion in core data of 
odd-lots at depth of book price levels 
aggregated pursuant to this 
methodology, which addresses the 
concern that cross-price odd-lot 
aggregation would lead to a deceptive 
view of market activity or mislead 
investors. 

(f) Insufficient Justification for Inclusion 
of Depth of Book Data in Core Data 

Some commenters questioned 
whether there is sufficient need among 
market participants for depth of book 
data to be included in core data.431 One 
commenter stated that depth of book 
data is for ‘‘serious traders’’ and is 
already available on a proprietary basis 
for anyone who needs it, and that it is 
not clear whether there would be 
demand for the ‘‘truncated’’ set of 
information reflected in the proposed 
definition of depth of book from any 
particular set of market participants.432 
In a subsequent letter, this commenter 
stated that the Commission’s depth of 
book data proposal ‘‘lacks data driven 
analysis’’ and that the Commission 
‘‘released no independent studies or 
research analyzing the impact of this 
proposal or addressing the five price 
level demarcation.’’ 433 Similarly, 
another commenter stated that depth of 
book data is not ‘‘necessary or helpful 
for all investors’’ and that its inclusion 
in core data would increase core data 

costs unnecessarily and create 
confusion as to what is necessary for 
regulatory compliance.434 

The Commission disagrees with these 
comments. As evidenced by the support 
for including five levels of depth of 
book data expressed by a wide range of 
commenters—including exchange, buy- 
side, and sell-side market participants, 
many of whom explained with 
specificity why five levels of depth of 
book would meet their needs 435—the 
Commission believes there is demand 
for core data that includes depth of book 
data, including the definition of depth 
of book data, as modified and adopted 
herein. The Commission also believes 
that including depth of book data in 
core data would promote a broader 
distribution of this data among market 
participants, particularly those who do 
not currently subscribe to the 
proprietary depth of book products 
offered by the exchanges.436 
Nevertheless, the Commission 
acknowledges that depth of book data 
may not be ‘‘necessary or helpful for all 
investors’’ 437 in a direct sense, but even 
investors who do not directly consume 
depth of book data will benefit from it 
indirectly,438 since many of their 
broker-dealer intermediaries would 
likely use depth of book data for 
improved order placement,439 which 
ultimately will improve the execution 
quality of customer orders.440 
Furthermore, the Commission has 
explained the implications of these 
amendments on best execution 
obligations in detail.441 Therefore, the 
inclusion of depth of book data in core 
data should not ‘‘cause confusion as to 
what may be required for regulatory 
compliance.’’ 442 Finally, the 
Commission disagrees that the 
definition of depth of book data is 
unsupported by ‘‘data driven analysis’’ 
because the Commission considered 
staff analyses of depth of book data in 
both proposing 443 and adopting 444 the 
definition. 
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445 See BestEx Research Letter at 2, 5 (‘‘Given that 
exchanges have zero competition in providing their 
own market data feeds, we welcome the 
Commission’s proposed mandate that exchanges 
provide depth of book information and auction 
information to competing SIP vendors, thus 
reducing information asymmetry among market 
participants. However, we believe that SIP 
providers should not be required to include that 
information in their products.’’). 

446 See BlackRock Letter at 2–3. 
447 See infra Sections III.C.1(b); III.C.8(a). 

448 See infra Section III.E.2(e). 
449 See, e.g., RBC Letter at 4; SIFMA Letter at 3– 

4; T. Rowe Price Letter at 1; Clearpool Letter at 1, 
11 (stating that data content currently available only 
in proprietary feeds is necessary for best execution); 
Capital Group Letter at 2; McKay Letter at 1; Better 
Markets Letter at 1–2; DOJ Letter at 4. 

450 See State Street Letter at 2; IEX Letter at 5. 
451 Nasdaq Letter IV at 7. See also FINRA Letter 

at 7 (stating generally that the proposed changes to 
the content of consolidated market data and the 
manner in which it would be disseminated raise 
questions regarding best execution requirements 
and that the Commission should consider providing 
best execution guidance for broker-dealers). 

452 See supra Section I.E. 
453 See id. 
454 See id. 
455 See id. 
456 See supra note 451 and accompanying text. 

See also supra note 92. 

457 See Proposing Release, 85 FR at 16759. 
458 See id. 
459 The adopted definition of auction information 

also includes one technical change from the 
proposed definition—using the plural ‘‘auctions’’ 
rather than the singular ‘‘an auction’’ in the phrase 
‘‘generated by a national securities exchange 
leading up to and during auctions.’’ The plural form 
is more consistent with the use of ‘‘auctions’’ in the 
next clause of the definition. See infra Section VIII. 

(g) Need for Competing Consolidators 
To Offer Depth of Book 

Some commenters supported 
requiring SROs to provide depth of book 
information to competing consolidators 
but opposed requiring competing 
consolidators to include depth of book 
in the products offered to their 
subscribers 445 or emphasized that 
competing consolidators should be 
provided with enough raw data to be 
competitive with proprietary offerings 
but permitted to offer a range of 
products due to investors’ diverse 
market data needs.446 

The Commission agrees that 
competing consolidators should be 
permitted to offer customers a range of 
products, including customized depth 
of book products that include more or 
less depth of book information than set 
forth in the definition of depth of book 
data. Modifying the requirements of 
Rule 614 so that competing 
consolidators will only be required to 
generate and offer one or more 
consolidated market data products, 
which can contain some or all of the 
elements of consolidated market data, 
will enable competing consolidators to 
specialize in different products to 
address their subscribers’ market data 
needs.447 Competing consolidators that 
receive proprietary data products from 
SROs to create products that go beyond 
consolidated market data (e.g., full 
depth of book data), would compensate 
SROs for this use pursuant to individual 
SRO fee schedules, while competing 
consolidators that limit their use of SRO 
data to the creation of products that 
include consolidated market data or a 
subset thereof would be charged 
pursuant to the effective national market 
system plan(s) fee schedules. If the 
effective national market system plan(s) 
establishes fees for data content 
underlying consolidated market data 
offerings that use subsets of 
consolidated market data, the competing 
consolidator would have the option of 
providing customized products that do 
not, for example, include all five levels 
of depth of book data, including 
products providing only the NBBO and/ 

or the top of book quotes of 
exchanges.448 

(h) Best Execution Obligations 
Regarding Depth of Book Data 

Some commenters discussed market 
participants’ duty of best execution in 
light of the inclusion of depth of book 
data in core data. Some commenters 
noted that including depth of book data 
in core data would assist market 
participants in fulfilling their best 
execution requirements.449 Others went 
further and stated that depth of book 
data is currently necessary to fulfill 
their best execution obligations.450 
However, one commenter stated that 
‘‘[s]upplementing core market data with 
depth-of-book data would confound 
market participants in fulfilling their 
best execution obligations.’’ 451 

As explained above, these 
amendments do not change the duty of 
best execution.452 Rather, the 
availability of additional data content as 
core data—including depth of book 
data—may be relevant to a broker- 
dealer’s ability to achieve and analyze 
best execution, and broker-dealers 
should consider the availability of this 
information in connection with their 
best execution obligations.453 However, 
for the reasons stated above, the 
Commission is not setting forth 
minimum data elements needed to 
achieve best execution or specifying the 
data elements that may be relevant to 
any specific situation or customer.454 In 
addition, the Commission has explained 
the implications of these amendments 
on best execution obligations in 
detail,455 and does not agree that market 
participants will be ‘‘confounded’’ in 
fulfilling their best execution 
obligations by the addition of depth of 
book data to core data.456 

G. Definition of ‘‘Auction Information’’ 
Under Rule 600(b)(5) 

1. Proposal 
The Commission proposed to define 

‘‘auction information’’ as an element of 
core data. Specifically, ‘‘auction 
information’’ would be defined as all 
information specified by national 
securities exchange rules or effective 
national market system plans that is 
generated by a national securities 
exchange leading up to and during an 
auction—including opening, reopening, 
and closing auctions—and disseminated 
during the time periods and at the time 
intervals provided in such rules and 
plans. Auctions have become 
increasingly important liquidity events 
in recent years and have come to 
represent a significant proportion of 
overall trading volume. The 
Commission proposed to include 
auction information in core data to 
promote more informed and effective 
trading in auctions, which could also 
facilitate price formation and improve 
execution quality for more traders and 
investors.457 The Commission solicited 
comment on the proposed definition of 
auction information, including the 
scope of auction-related information 
that should be included in the 
definition.458 

2. Final Rule and Response to 
Comments 

Many commenters favored including 
auction information in core data, but 
some opposed doing so. The 
Commission is adopting the definition 
of auction information, as proposed, 
with one modification.459 Specifically, 
the Commission is adding the word 
‘‘publicly’’ before ‘‘disseminated’’ to 
specify that only auction information 
that is publicly disseminated on an 
exchange’s proprietary feeds is included 
in the definition of auction information 
and hence as an element of core data. 
The Commission believes that this 
modification will help ensure that all 
auction information that an exchange 
includes in its proprietary feeds will be 
included in core data, addressing the 
information asymmetries that currently 
exist between users of SIP data and 
proprietary data and facilitating the 
ability of core data subscribers to 
participate in auctions in an informed 
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460 See Proposing Release, 85 FR at 16758–59. 
461 See NYSE Rule 123C(6)(b) (relating to the 

dissemination of certain auction-related 
information to floor brokers). 

462 See IEX Letter at 6; MEMX Letter at 5–6; Cboe 
Letter at 21; BlackRock Letter at 2; Fidelity Letter 
at 5; Schwab Letter at 5; State Street Letter at 2– 
3; T. Rowe Price Letter at 2; Capital Group Letter 
at 2; ICI Letter at 9–10; SIFMA Letter at 7; Citadel 
Letter at 1 (supporting the inclusion of auction 
information in core data as long as it does not 
materially increase latency); Virtu Letter at 5; 
IntelligentCross Letter at 4; STANY Letter II at 4; 
BestEx Research Letter at 5 (stating that competing 
consolidators should be able to determine whether 
or not to include auction information in the 
products offered to subscribers); Healthy Markets 
Letter at 3; Clearpool Letter at 15; Wellington Letter 
at 1; Proof Trading Letter at 1 (stating that auction 
information could be useful for agency trading); 
NovaSparks Letter at 1. 

463 See ICI Letter at 9–10 (‘‘Doing so also would 
eliminate proprietary data costs as a barrier to 
auction trading and encourage a broader range of 
market participants to submit trading interest.’’); see 
also SIFMA Letter at 7. 

464 See RBC Letter at 5. 
465 See Angel Letter at 8. 

466 See Proposing Release, 85 FR at 16756 (stating 
that auctions account for approximately 7% of daily 
equity trading volume based on data available on 
Cboe’s website from November 2019). Staff 
conducted the same analysis of auction data that 
was included in the Proposing Release but for a 
more recent time period (the month of June 2020) 
and observed that auctions account for 
approximately 7% of daily equity trading volume. 
Staff also observed that auctions accounted for more 
than 20% of total volume on two days (June 19 and 
June 26). See Cboe: U.S. Equities Market Volume 
Summary, available at https://markets.cboe.com/ 
us/equities/market_share/ (last accessed Aug. 30, 
2020). 

467 See Proposing Release, 85 FR at 16756–57. 
468 See id. at 16826–27. 
469 Nasdaq Letter IV at 51. 
470 See id. (‘‘When performing an opening or 

closing auction, Nasdaq receives orders and 
disseminates (via NOII messages) the results of 
those simulations. The frequency at which the NOII 
is disseminated changes over the course of an 

auction; for example, in the closing auction, the 
NOII is disseminated every ten seconds for the first 
five minutes of the auction, and then every second 
for the final five minutes of the auction. The NOII 
includes a number of data fields, including: Symbol 
(indicating the security to which the NOII relates); 
Near Indicative Price (which is based on orders in 
both the closing and continuous books); Far 
Indicative Price (which is based on orders solely in 
the closing book); Current Reference Price (which 
is based solely on orders in the continuous book); 
Paired Shares (indicating how many shares would 
execute at the Current Reference Price); Imbalance 
Shares (indicating the number of shares that would 
remain after execution at the Current Reference 
Price); and Imbalance Side (indicating whether the 
Imbalance Shares relate to buy orders or sell 
orders). The three prices in the NOII are not simply 
based on executed transactions, but rather they are 
simulations of what the price ‘‘would be’’ if the 
auction were to execute at that moment, based on 
different inputs. Each day, Nasdaq generates over 
400 simulations of these three prices for each 
security. As there are over 3000 securities traded on 
Nasdaq each day, this means that Nasdaq compiles 
more than 1.2 million NOII records each day. The 
selection and arrangement of the NOII data fields 
are original and reflect Nasdaq’s creative judgment; 
Nasdaq did not copy this selection of auction data, 
and there is no precedent for this unique and 
creative assembly of auction data fields. . . .’’). 

471 Id. 
472 Id. 
473 See Fidelity Letter at 5; SIFMA Letter at 7. 
474 See SIFMA Letter at 7. 
475 See supra note 114. 

and effective manner.460 This 
modification would also clarify that 
auction information does not include 
auction-related information that is made 
available to a limited group of market 
participants under certain exchange 
models, but not made publicly 
available.461 

(a) Support for Inclusion of Auction 
Information in Core Data 

Many commenters supported the 
inclusion of auction information in core 
data, emphasizing the importance of 
this information in light of the 
increasing proportion of transaction 
volume that takes place during opening 
and closing auctions.462 One commenter 
stated that including auction 
information in core data would 
eliminate proprietary data costs as a 
barrier to auction trading and encourage 
a broader range of market participants to 
submit trading interest into auctions, 
enhancing market liquidity and price 
discovery.463 Another commenter cited 
recent market wide circuit breaker halts 
and the consequent re-opening auctions 
as reasons for its support of including 
auction information in core data.464 
Another commenter stated that retail 
investors should be properly informed 
with appropriate information about the 
indicative auction price and the trading 
imbalance.465 

The Commission agrees with these 
comments on the growing significance 
of auctions and auction information to 
investors and other market participants. 
As the Commission stated in the 
Proposing Release, opening and closing 
auctions conducted by the exchanges 
have become increasingly important 
liquidity events and represent a 
significant proportion of overall trading 

volume.466 The growth of passive, 
index-tracking investment strategies 
through mutual funds, ETFs, and 
similar products has contributed to the 
higher concentration of trading in 
closing auctions.467 

For these reasons, the Commission 
believes that auction information should 
be included in core data to promote 
more informed and effective 
participation in auctions by market 
participants and to potentially broaden 
the range of market participants who 
participate in auctions, enhancing 
auction liquidity and price discovery. 
Specifically, the Commission believes 
that auction information, such as order 
imbalances and indicative prices, helps 
market participants determine whether 
to participate in auctions, how to trade 
leading up to an auction, and how to 
best place their trading interest into an 
auction.468 Finally, the Commission 
agrees that recent market wide circuit 
breaker halts, which occurred after the 
Commission’s issuance of the Proposing 
Release, further underscore the need for 
auction information to be included in 
core data so that information related to 
the reopening auctions that occur after 
such halts is broadly disseminated to 
market participants, promoting more 
informed participation in these 
auctions. 

(b) Asserted Violation of Intellectual 
Property Rights 

One commenter stated that it 
‘‘possesses copyright rights in its 
auction data as a compilation . . .’’ and 
the proposal would require that it 
‘‘forfeit these copyrights rights.’’ 469 The 
commenter noted that there have been 
‘‘auctions of financial instruments for 
hundreds of years,’’ and that it ‘‘has 
developed a unique approach to 
auctions that includes a creative 
selection and arrangement of auction 
data.’’ 470 The commenter stated that it 

‘‘has the exclusive right to reproduce its 
compilation in copies, to prepare 
derivative works based on the 
compilation, and to distribute copies of 
the compilation.’’ 471 The commenter 
further stated that the proposal would 
‘‘force Nasdaq to surrender these rights, 
robbing Nasdaq of its ability as 
copyright owner to obtain fair market 
value of licenses for its intellectual 
property.’’ 472 

Some commenters disagreed.473 One 
commenter stated that viewing auction 
information (or depth of book data) as 
the intellectual property of the 
exchanges would ignore the fact that the 
broker-dealers who submit the orders 
and the investors who generate the 
orders are the source of this data and 
would contravene broker-dealers and 
investors’ ownership rights in the 
underlying data.474 

The Commission does not agree that 
the definition of auction information or 
its inclusion in core data would violate 
any copyright interests of the 
commenter. The Commission has the 
authority to determine the content of the 
quotation and transaction information 
made available under the national 
market system rules, including 
information related to exchange 
auctions.475 In addition, other 
Commission rules require the public 
disclosure or provision of information 
that must be compiled, such as Rules 
601 (transaction reports), 602 
(quotations), 605 (order execution 
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476 See also Securities Exchange Act Release No. 
74244 (Feb. 11, 2015), 80 FR 14564, 14669–70 (Mar. 
19, 2015) (Regulation SBSR—Reporting and 
Dissemination of Security-Based Swap Information 
Adopting Release) (‘‘Under the federal securities 
laws, the Commission imposes a number of 
requirements that compel the provision of 
information to the Commission itself or to the 
public. . . . Businesses that operate in an industry 
with a history of regulation have no reasonable 
expectation that regulation will not be strengthened 
to achieve established legislative ends.’’). 

477 For example, the dissemination of auction 
information as required by these amendments does 
not violate any patents that the commenter has 
identified, as these amendments do not compel the 
disclosure of the process of how the auction prices 
are derived. See Rule 600(b)(5) of Regulation NMS 
(defining ‘‘auction information,’’ by reference to 
information specified in exchange rules, which do 
not disclose how auction prices are derived). 
Rather, these amendments require exchanges to 
make auction information available to competing 
consolidators and self-aggregators so that market 
participants may submit trading interest into 
auctions in a more informed manner. 

478 Auction data for a particular NMS stock will 
likely be generated by a single exchange, namely 

the primary listing exchange for that stock. 
However, all data elements that make up 
consolidated market data, such as individual quotes 
and trades or regulatory data, originate from a single 
SRO, and, as explained below, the Operating 
Committees of the effective national market system 
plans historically have determined how best to 
allocate consolidated market data revenues among 
the SROs to fairly reflect their individual 
contributions. See infra Sections III.E.2(b), III.E.2(f). 
In addition, certain NYSE auction data is currently 
included in Tape A. See Proposing Release, 85 FR 
at 16757. 

479 See Nasdaq Letter IV at 33. 
480 See TD Ameritrade Letter at 5. 
481 See supra note 462. 
482 See Angel Letter at 8. 
483 See supra note 468. 

484 See supra Section II.C.2(a); infra Sections 
V.C.1(c)(iii) (discussing how the amendments will 
affect access to auction information); III.E.2(c); 
V.C.2(b)(i)a (discussing how the amendments will 
affect data content fees). 

485 See ICI Letter at 9–10 (‘‘Including auction 
information in the consolidated feed would 
enhance transparency into market activity. Doing so 
also would eliminate proprietary data costs as a 
barrier to auction trading and encourage a broader 
range of market participants to submit trading 
interest.’’); SIFMA Letter at 7 (‘‘Adding this 
[auction] data to the definition of core data would 
assist with alleviating some of the discrepancies in 
content between the exchange proprietary feeds and 
the current SIP feeds and provide market 
participants with the ability to rely on SIP feeds 
rather than incurring the substantial costs in being 
forced to purchase both the proprietary data and the 
SIP data.’’). 

486 See supra note 484. 
487 See supra Section I.E. 
488 TD Ameritrade Letter at 4. 
489 See Cboe Letter at 21. 

information), and 606 (order routing 
information) of Regulation NMS and 17 
CFR 240.15c2–12 (Exchange Act Rule 
15c2–12) (credit rating and audit 
information related to municipal 
securities).476 

Moreover, auction information, such 
as order imbalances and indicative 
pricing, pertains to certain outputs of an 
exchange’s auction process. Such 
auction information does not require the 
disclosure of any details about the 
process of the auction or require the 
exchanges to ‘‘reproduce’’ their 
compilations. Rather, the exchanges can 
comply with the requirement to make 
information related to their auctions 
available to competing consolidators 
and self-aggregators without using their 
existing compilation systems; they are 
free to collect and publish the factual 
information required by the 
amendments to be made public by any 
means they choose in a manner that 
does not utilize any copyrightable 
format or collection methodology. 
Therefore, to the extent that any 
intellectual property rights attach to 
exchange auction processes themselves, 
these amendments do not violate those 
rights.477 

Furthermore, exchanges will continue 
to be compensated for making auction 
information available to competing 
consolidators and self-aggregators 
through fees established by the effective 
national market system plan(s). The 
Operating Committee of the effective 
national market system plan(s) will 
propose fees for the data content 
underlying consolidated market data, 
including auction information, as well 
as updates to the formula for allocating 
revenues from this data among the 
SROs.478 In so doing, the Commission 

expects the Operating Committee to 
assess the impact of the inclusion of 
auction information in consolidated 
market data on the fees to be charged for 
the data content underlying 
consolidated market data, as well as 
how exchanges that contribute auction 
information should be compensated for 
this data through the allocation formula. 

(c) Assertion of Insufficient Justification 
for Inclusion of Auction Information in 
Core Data 

One commenter characterized auction 
information as ‘‘esoteric’’ and ‘‘designed 
to assist sophisticated market 
participants,’’ arguing that anyone who 
needs this information can buy it now, 
that it is likely to be ‘‘useless’’ to anyone 
who does not currently buy it, and that 
including it in core data will not make 
it ‘‘any more or less available.’’ 479 
Similarly, another commenter stated 
that auction information is not 
‘‘necessary or helpful for all investors’’ 
and that its inclusion in core data would 
increase core data costs unnecessarily 
and create confusion as to what is 
necessary for regulatory compliance.480 

A variety of commenters—including 
exchange, buy-side, and sell-side market 
participants—stated, and the 
Commission agrees, that auction 
information is not ‘‘esoteric’’ 
information that would be of use only 
to some small subset of ‘‘sophisticated’’ 
market participants.481 Rather, the 
Commission continues to believe that 
auction information would be useful or 
beneficial to a broad cross-section of 
market participants—including retail 
investors, according to one 
commenter 482—and would enable these 
market participants to participate in 
auctions, and to trade leading up to 
auctions, in a more informed manner.483 
Furthermore, as explained above, even 
market participants that do not directly 
acquire all elements of core data, 
including auction information, will still 
indirectly benefit from the inclusion of 
auction information in core data. The 
inclusion of auction information in core 

data will facilitate greater access to this 
information among a broader group of 
executing broker-dealers and will enable 
them to place orders into auctions more 
effectively and to achieve better 
executions for their customer orders.484 
As commenters stated, proprietary data 
costs may discourage some market 
participants from participating in 
auctions.485 The Commission is 
sensitive to these concerns and believes 
that including auction information in 
core data would help facilitate its 
broader dissemination.486 Finally, the 
Commission is not mandating the 
consumption of auction information and 
has explained the implications of these 
amendments on best execution 
obligations above.487 The Commission 
believes the inclusion of auction 
information in core data will not create 
confusion as to regulatory requirements, 
as one commenter stated might 
happen.488 

(d) Include Competing Crosses in 
Auction Information 

One commenter recommended 
expanding the proposed definition of 
auction information to include data on 
competing crosses offered by national 
securities exchanges other than the 
listing market, such as one of the 
commenter’s products (the Cboe Market 
Close product), so that investors have a 
full view of exchange trading in other 
mechanisms through which investors 
can seek to have their orders executed 
at official opening or closing prices.489 

The Commission does not believe that 
information on competing crosses 
should be included in core data at this 
time. Auctions are held pursuant to 
exchange rules at specified periods 
during the trading day (e.g., at the open, 
at the close, or during the day to reopen 
a stock that has been halted) when 
continuous trading is not occurring. 
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490 See, e.g., NYSE Rule 123C(8). See also 
Proposing Release, 85 FR at 16756. 

491 See, e.g., NYSE Rule 123C(1)(e). See also 
Proposing Release, 85 FR at 16756. 

492 Securities Exchange Act Release No. 88008 
(Jan. 21, 2020), 85 FR 4726 (Jan. 27, 2020). Through 
Cboe Market Close, buy and sell market on close 
orders for stocks not listed on Cboe are matched 
together and executed at the closing price of the 
stock’s primary listing exchange. Because the Cboe 
Market Close process is using the primary listing 
exchange’s closing price as the execution price, the 
Cboe process is not independently discovering a 
closing price different than the primary listing 
exchange. Id. at 4727, 4738 (‘‘The Commission finds 
that . . . Cboe Market Close should not disrupt the 
price discovery process in the closing auctions of 
the primary listing exchanges. Importantly, Cboe 
Market Close will only accept, match, and execute 
unpriced MOC orders with other unpriced MOC 
orders (i.e., paired-off MOC orders). Contrary to 
some commenters’ assertions that MOC orders 
contribute to the determination of the official 
closing price, the Commission believes that paired- 
off MOC orders, which do not specify a price but 
instead seek to be executed at whatever closing 
price is established via the primary listing 
exchange’s closing auction, do not directly 
contribute to setting the official closing price of 
securities on the primary listing exchanges but, 
rather, are inherently the recipients of price 
formation information.’’). 

493 See supra Section II.B.2; infra Section II.K.2. 
494 See TD Ameritrade Letter at 6 (‘‘Inclusion 

under the broader Consolidated Market Data 
definition would still require for the collection, 
aggregation, and dissemination of the data to make 
it available to self-aggregators and competing 
consolidators but would avoid future confusion 
about what is required of end users for regulatory 
purposes in the future.’’). 

495 See Data Boiler Letter I at 20. 
496 See supra Section II.C.2(a). 
497 See supra Section I.E. These amendments do 

not mandate the consumption of auction 
information, regardless of whether auction 
information is defined as core data or consolidated 
market data, contrary to what one commenter 
suggested. See supra note 494 and accompanying 
text. 

During auctions, buy and sell orders 
generally interact at the single price, 
within limits, that maximizes the 
trading volume that can be executed.490 
For example, a closing auction generally 
is held at the end of regular trading 
hours on the primary listing exchange 
pursuant to a process set forth in the 
primary listing exchange’s rules to 
determine a security’s official closing 
price.491 

While the Cboe Market Close process 
seeks to provide executions on Cboe 
BZX Exchange at the official closing 
price published by the primary listing 
exchange, which is typically determined 
through an auction, it is not itself an 
auction process that establishes 
pricing.492 In proposing to include 
auction information in core data, the 
Commission was responding to the 
growing importance of auctions 
themselves rather than competing cross 
processes that leverage auction-based 
pricing. Because competing cross 
processes are a derivative of the 
underlying auctions that establish 
prices, the Commission does not believe 
that including information regarding 
Cboe Market Close or similar competing 
cross processes would further the 
objective of promoting more informed 
participation in auctions. The 
Commission’s decision does not 
preclude the dissemination of 
information related to such processes on 
a proprietary basis or prevent competing 
consolidators from acquiring and 
providing this information to their 
subscribers. Additionally, self- 
regulatory organization-specific program 
information can also be required to be 

included in consolidated market data 
pursuant to the national market system 
plan or plans required under Section 
242.603(b) or amendments thereto that 
are approved by the Commission.493 

(e) Classification of Auction Information 
One commenter stated that auction 

information (along with odd-lots and 
depth of book data) should be part of the 
consolidated market data, rather than 
core data, and expressed its doubt that 
firms would have an option to receive 
only a portion of core data.494 Another 
commenter stated that auction 
information should be further split into 
three products: (1) Core data that has no 
auction data but includes Cboe Market 
Close orders in order not to drag the 
processing speed of normal data 
distribution; (2) separate subscription 
for auction imbalance information 
(matched quantity, imbalance size, near 
price, far price, paired shares, and 
imbalance shares); and (3) integrated 
auction data in a combined feed, the 
speed of which may be slower than (1) 
and (2).495 

The Commission believes that auction 
information should be part of core data. 
Core data includes elements that the 
Commission has determined to be 
useful to inform trading decisions by 
today’s investors. Auction information 
is important to investors who wish to 
participate in the opening, reopening, 
and closing auctions, which make up an 
increasing proportion of overall trading 
volume. However, as discussed 
above,496 the Commission is not 
creating any new regulatory obligation 
to consume auction information.497 
Furthermore, the Operating Committee 
of the effective national market system 
plan(s) could set separate fees for 
different data content subsets, and 
competing consolidators could offer a 
variety of customized market data 
products to meet their subscribers’ the 
diverse needs. This would help ensure 
that market participants pay for only the 
data that they consume and addresses 
the commenter’s recommendation to 

provide for product differentiation and 
customer choice with respect to auction 
data. 

H. Definition of ‘‘Regulatory Data’’ 
Under Rule 600(b)(78) 

1. Proposal 

The Commission proposed defining 
regulatory data as follows: (1) 
Information required to be collected or 
calculated by the primary listing 
exchange for an NMS stock and 
provided to competing consolidators 
and self-aggregators pursuant to the 
effective national market system plan or 
plans required under Rule 603(b), 
including, at a minimum: (A) 
Information regarding Short Sale Circuit 
Breakers pursuant to Rule 201 of 
Regulation SHO; (B) information 
regarding Price Bands required pursuant 
to the LULD Plan; (C) information 
relating to regulatory halts or trading 
pauses (news dissemination/pending, 
LULD, and market wide circuit breakers 
(‘‘MWCBs’’)) and reopenings or 
resumptions; (D) the official opening 
and closing prices of the primary listing 
exchange; and (E) an indicator of the 
applicable round lot size; and (2) 
information required to be collected or 
calculated by the national securities 
exchange or national securities 
association on which an NMS stock is 
traded and provided to competing 
consolidators and self-aggregators 
pursuant to the effective national market 
system plan(s) required under Rule 
603(b), including, at a minimum: (A) 
Whenever such national securities 
exchange or national securities 
association receives a bid (offer) below 
(above) an NMS stock’s lower (upper) 
LULD price band, an appropriate 
regulatory data flag identifying the bid 
(offer) as non-executable; and (B) other 
regulatory messages including sub- 
penny execution and trade-though 
exempt indicators. For purposes of item 
(1)(C) of the proposed definition, the 
primary listing exchange that has the 
largest proportion of companies 
included in the S&P 500 Index shall 
monitor the S&P 500 Index throughout 
the trading day; determine whether a 
Level 1, Level 2, or Level 3 decline, as 
defined in self-regulatory organization 
rules related to Market-Wide Circuit 
Breakers, has occurred; and 
immediately inform the other primary 
listing exchanges of all such declines (so 
that the primary listing exchange can 
initiate trading halts, if necessary). 

2. Final Rule and Response to 
Comments 

The Commission received several 
comments regarding the definition of 
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498 See FINRA Letter at 9; NYSE Letter II at 21; 
MFA Letter at 9; Capital Group Letter at 2; TD 
Ameritrade Letter at 3. 

499 See Capital Group Letter at 2; TD Ameritrade 
Letter at 3; MFA Letter at 9 (recommending that 
competing consolidators should be allowed to 
provide a regulatory data only feed and/or 
exchanges should be allowed to provide regulatory 
data on proprietary feeds); Data Boiler Letter I at 33; 
MEMX Letter at 6. 

500 See FINRA Letter at 7; NYSE Letter II at 21. 
501 See FINRA Letter at 7. 
502 See NYSE Letter II at 21. 

503 See infra Sections III.E.2(c); V.C.2(b)(i)a 
(discussing how the amendments will affect data 
content fees). 

504 See Nasdaq, Equity Trader Alert #2016–79: 
NASDAQ Announces Improved Protections for 

Equity Markets Coming Out of Halts (‘‘Leaky 
Bands’’) (Apr. 12, 2016), available at https://
www.nasdaqtrader.com/ 
TraderNews.aspx?id=ETA2016-79; NYSE, Trader 
Update: NYSE and NYSE MKT: Enhanced Limit Up 
Limit Down Procedures (Aug. 1, 2016), available at 
https://www.nyse.com/trader-update/history#
110000029205; Securities Exchange Act Release No. 
34–78435 (July 28, 2016), 81 FR 51239 (Aug. 3, 
2016) (SR–FINRA–2016–028). 

505 Proposing Release, 85 FR at 16807–09. 
506 See, e.g., NYSE Rule 7.37(e) (showing the data 

feeds for handling, execution, and routing of orders 
and subscribing to the direct feeds for all national 
securities exchanges except three exchanges 
(Investors’ Exchange, LLC, Long-Term Stock 
Exchange, Inc., and MEMX LLC)); Nasdaq Rule 
4759 (showing the data feeds for handling, routing, 
and execution of orders and subscribing to the 
direct feeds for all national securities exchanges 
except six exchanges (NYSE National, MIAX Pearl, 
Long-Term Stock Exchange, NYSE Chicago, MEMX, 
and IEX)). 

507 Id. 
508 See infra Section III.D.2(a). The exchanges 

today perform with proprietary data many functions 
that are similar to self-aggregation, such as 
calculating the best bid and offer to decide where 
to route routable orders. The Exchanges would 
continue to have the option to self-aggregate under 
the adopted rules, allowing the exchanges to 
perform many of the functions they do today, 
including, among other things, routing of orders 
and compliance with the order protection rule. See 
also supra note 503 (regarding the Commission’s 
expectations with respect to the fees for data 
content, including regulatory data). 

regulatory data.498 Some commenters 
supported including regulatory data in 
consolidated market data and did not 
comment on the substance of the 
definition of regulatory data.499 Other 
commenters pointed out difficulties or 
unintended consequences that they 
believed would result from the 
proposed definition.500 

The Commission is adopting the 
definition of regulatory data as 
proposed. As discussed below, the 
Commission believes that the 
information in the definition of 
regulatory data should help market 
participants meet their regulatory 
obligations and be informed of trading 
halts, price bands, or other market 
conditions that may affect their trading 
decisions. 

(a) Complexity of Shifting 
Responsibilities to Primary Listing 
Exchanges 

One commenter stated that shifting 
the dissemination of LULD and Short 
Sale Circuit Breaker information from 
the exclusive SIPs to multiple primary 
listing exchanges would lead to these 
key market functions becoming 
disaggregated, more expensive, more 
prone to errors, and more complex due 
to multiple calculation methodologies 
and the need to uniformly adapt to 
change requests that impact the 
calculations.501 Another commenter 
stated that the Commission did not 
consider how a primary listing exchange 
responsible for calculating and 
disseminating regulatory data would 
obtain the information needed to 
perform these calculations from the 
other exchanges and failed to account 
for the financial costs, competitive 
implications, and latency impacts of 
this design.502 

The Commission does not believe that 
the proposal would significantly 
increase the cost, complexity, or error 
rate of regulatory data such as LULD or 
Short Sale Circuit Breakers information. 
With respect to LULD information, just 
as the primary listing exchanges provide 
trading pause and reopening auction 
messages to the two exclusive SIPs 
today, the primary listing exchanges 
will provide this same information to 

competing consolidators and self- 
aggregators under the decentralized 
consolidation model. Similarly, with 
respect to Rule 201 information, the 
primary listing exchange currently 
determines whether a Short Sale Circuit 
Breaker has been triggered and notifies 
the exclusive SIPs; under the 
decentralized consolidation model, the 
primary listing exchange will notify 
competing consolidators and self- 
aggregators. The Commission does not 
believe the incremental cost of 
providing this data to additional 
entities—i.e., competing consolidators 
and self-aggregators—will be 
substantial. Further, the Commission 
does not believe that the competing 
consolidator model would significantly 
increase complexity because the 
primary listing exchanges today already 
disseminate regulatory messages to the 
two exclusive SIPs. Finally, the 
Commission does not believe that 
shifting the calculation of regulatory 
data to primary listing exchanges would 
lead to more errors as the commenter 
suggested, since primary listing 
exchanges are capable of generating 
regulatory messages accurately and 
already generate many of these messages 
today. 

Moreover, the primary listing 
exchanges, and not only those that 
oversee the operation of exclusive SIPs, 
are qualified and capable to calculate 
LULD price bands, as the exclusive SIPs 
do today. The Commission does not 
agree with the commenter that the costs 
of performing these calculations at the 
primary listing exchange would be 
greater than the costs of doing so at the 
exclusive SIPs because the mechanical 
nature of these calculations would not 
introduce variable costs depending 
upon the entity performing the 
calculation. Furthermore, the 
Commission anticipates that the 
Operating Committee of the effective 
national market system plan(s) could 
reimburse these costs from plan revenue 
prior to allocation. In addition, as 
discussed below, the Commission 
believes that various factors would exert 
a downward pressure on the fees for the 
data content underlying consolidated 
market data, including regulatory 
data.503 Because the primary listing 
exchanges already calculate ‘‘synthetic’’ 
LULD price bands after reopening prices 
are disseminated but before the 
‘‘official’’ price bands are sent by the 
SIPs,504 any costs of requiring them to 

do so pursuant to the definition of 
regulatory data and the decentralized 
consolidation model should be limited. 
Finally, with respect to the comment 
that the Commission did not account for 
the financial costs of its regulatory data 
proposal, the Commission provided an 
estimate of the burdens and costs of 
providing competing consolidators and 
self-aggregators with the data necessary 
to generate consolidated market data, 
including regulatory data, and solicited 
comment on this estimate.505 

With respect to the comment 
regarding how primary listing 
exchanges would obtain the information 
needed to calculate and disseminate 
regulatory data from the other 
exchanges, the Commission observes 
that many primary listing exchanges 
already subscribe to the proprietary 
feeds of many other exchanges and will 
continue to have this option under the 
decentralized consolidation model.506 
Like many other market participants, 
the primary listing exchanges do so to 
calculate their own NBBOs based on 
data from across the national market 
system and use the proprietary feeds, 
rather than the SIP feeds, for their 
matching engines.507 Furthermore, the 
Commission is adopting rules to allow 
the primary listing exchanges the option 
of obtaining the data from other 
exchanges necessary to perform these 
calculations through self-aggregation.508 

In addition, the Commission does not 
believe the proposal will introduce 
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509 LULD Plan Section V(A). 
510 In addition, the Operating Committee of the 

effective national market system plan(s) could 
consider the costs of providing competing 
consolidators and self-aggregators with regulatory 
data in proposing fees for consolidated market data 
and could propose adjustments to the revenue 
allocation formula to compensate primary listing 
exchanges in particular. 

511 See Letter from Anthony J. Albanese, Chief 
Regulatory Officer, NYSE, et al. dated June 15, 2020 
(‘‘Joint CRO Letter’’) at 3. 

512 See infra note 771 and accompanying text. In 
addition, time stamps will be added to all 
consolidated market data, including regulatory data, 
by the SROs as well as competing consolidators. 
See infra Sections III.C.8(b); III.E.2(h). These 
timestamps will help identify when LULD halts and 
Regulation SHO restrictions were triggered and 
communicated. 

513 See infra Section III.B.5. 
514 See id. 
515 See infra note 1128. 
516 RBC Letter at 7. 
517 See infra note 1127. 

518 See Proposing Release, 85 FR at 16759. 
519 See MFA Letter at 9 (‘‘The Commission should 

require competing consolidators to provide a 
regulatory data-only feed at a fair and reasonable 
price relative to the cost of that subset of 
consolidated market data. Alternatively, we believe 
the Commission should explicitly permit exchanges 
to provide regulatory data through their proprietary 
market data feeds.’’). 

520 See infra Section III.E.2(c). 

unwarranted complexity or 
inconsistency in the dissemination of 
regulatory data. While each primary 
listing exchange will calculate LULD 
price bands, the primary listing 
exchanges are not permitted to apply 
‘‘separate calculation methodologies’’ as 
suggested by the commenter, since the 
reference price calculation methodology 
is set forth in the LULD Plan and not 
subject to deviations.509 The definition 
of regulatory data that the Commission 
is adopting assigns a single entity, the 
primary listing exchange, with the 
responsibility to calculate regulatory 
data such as LULD price bands or to 
monitor the S&P 500 for purposes of 
sending MWCB alerts in order to avoid 
the complexity and confusion that could 
result from having multiple entities— 
competing consolidators and self- 
aggregators—performing these 
functions. 

Finally, the Commission does not 
believe these additional requirements 
would impose any competitive 
disadvantages on primary listing 
exchanges. Listing securities already 
entails significant regulatory 
obligations, including, as discussed 
above, the provision of certain 
regulatory data to the exclusive SIPs, as 
well as other regulatory functions that 
are required of a listing SRO to regulate 
its listed securities and the issuing 
companies. The Commission estimates 
that the incremental burdens imposed 
by the amendments, including the 
calculations required to disseminate the 
elements of regulatory data, and costs, if 
any, necessary to obtain the data 
underlying those calculations, would be 
minimal, particularly because the 
primary listing exchanges already 
perform many of these functions 
today.510 

(b) Geographic Latency of Regulatory 
Data 

One commenter stated that as a result 
of competing consolidators being 
positioned at different locations, listing 
exchanges are likely to experience a 
delay in identifying the moment a LULD 
halt or a Regulation SHO restriction is 
triggered, which may result in executed 
trades that violate the LULD Plan and 
Regulation SHO, and that such latency 
issues will make it difficult for SROs to 
surveil and determine with certainty 

that a market participant intentionally 
violated a LULD or Regulation SHO 
rule.511 

The Commission acknowledges that 
competing consolidators would be in 
different locations, likely co-located at 
the exchanges’ primary data centers 
currently in Mahwah, Carteret, 
Secaucus, and Weehawken, New Jersey. 
However, the Commission does not 
believe that the different locations 
would make it more difficult for SROs 
to conduct their market surveillance 
with respect to LULD and Regulation 
SHO. Currently, the SROs develop 
surveillance systems using the data 
sources that allow them to perform their 
regulatory obligations.512 As discussed 
below,513 the varying distances between 
the existing SIPs and the locations of 
different exchanges ensure that SIP- 
provided regulatory messages will arrive 
at different times today, measured in 
microseconds or finer increments of 
time. The Commission believes that, in 
fact, there will be less of a latency 
differential experienced under the 
decentralized consolidation model 
because it eliminates other material 
geographic latencies in the 
consolidation and regulatory message 
generation process.514 

One commenter stated that assigning 
responsibility to the primary listing 
exchanges to produce regulatory 
information such as LULD bands, 
market-wide circuit-breaker 
information, and Regulation SHO 
thresholds underscores the importance 
of the Governance Order 515 and having 
a single effective national market system 
plan and a single, independent plan 
administrator and of ‘‘standing up the 
governance regime quickly’’ prior to the 
launch of the competing consolidator 
model.516 The Commission believes that 
ascribing the responsibility for 
calculating and providing regulatory 
data to primary listing exchanges 
pursuant to these amendments is not 
dependent on the changes contemplated 
in the Governance Order,517 such as the 
submission of a single consolidated data 
plan. Independent of issues related to 

the governance of the effective national 
market system plan(s), the primary 
listing markets, which are already 
performing many of these functions, are 
well-situated to calculate and provide 
regulatory data under the decentralized 
consolidation model.518 

One commenter recommended that 
the Commission should require 
competing consolidators, not the 
effective national market system plan(s) 
participants, to make available a 
regulatory-data-only feed at a fair and 
reasonable price because this 
information is a public good, or, 
alternatively should allow exchanges to 
provide regulatory market data through 
their proprietary feeds.519 

Regulatory data is essential for the 
investing public and necessary for 
market participants to fulfill regulatory 
obligations. The fees for regulatory data 
must be fair and reasonable and not 
unreasonably discriminatory.520 As 
discussed below, the Commission 
believes that the introduction of 
competitive forces and other factors will 
constrain regulatory data fees. 
Moreover, these amendments permit the 
Operating Committee of the effective 
national market system plan(s) to 
propose fees for data content underlying 
different consolidated market data 
offerings, including consolidated market 
data offerings that use a subset of 
consolidated market data, and permit 
competing consolidators to offer a 
variety of products—including, 
potentially, a regulatory-data-only 
product—suited to the needs of their 
subscribers. Therefore, the Commission 
is adopting the proposal without any 
changes. 

I. Regulation SHO: Conforming 
Amendments to Rule 201 

1. Proposal 
Under the definition of regulatory 

data, the primary listing exchange for an 
NMS stock would make the 
determination regarding whether a 
Short Sale Circuit Breaker has been 
triggered. The Commission proposed to 
amend the process required under Rule 
201 in two ways. First, if the Short Sale 
Circuit Breaker has been triggered, the 
listing market would be required 
immediately to notify competing 
consolidators and self-aggregators 
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521 For example, a listing market could self- 
aggregate for its own listings and obtain 
consolidated data from a competing consolidator for 
stocks listed elsewhere. The rules that the 
Commission is adopting do not require a listing 
market to purchase consolidated data from a 
competing consolidator. 

522 See infra Section III.E.2(j) (discussing the 
requirement that the effective national market 
system plan(s) be amended to include a list of the 
primary listing exchange for each NMS stock). 

523 See Data Boiler Letter I at 27. 

524 See Proposing Release, 85 FR at 16763. 
525 This commenter stated that the current 

administrative data ‘‘provides additional context for 
market participants to understand, and efficiently 
and accurately use, the proposed core and 
regulatory data to support their trading activities.’’ 
Data Boiler Letter I at 35. The commenter further 
added that ‘‘there can be streamlining opportunity 
for [competing consolidators] to eliminate any 
repetitive information during distribution and 
recipients should have a choice to opt-out.’’ Id. As 
stated above, the decentralized consolidation model 
permits competing consolidators to offer different 
products to market data end users, allowing end 
users to decide which data feeds to purchase and 
utilize. 

(rather than notifying a single plan 
processor as was previously the case). 
Competing consolidators would then be 
required to consolidate and disseminate 
this information to their subscribers. 

Specifically, the Commission 
proposed to amend Rule 201(b)(1)(ii)— 
which requires Short Sale Circuit 
Breakers to be applied ‘‘the remainder of 
the day and the following day when a 
national best bid for the covered 
security is calculated and disseminated 
on a current and continuing basis by a 
plan processor pursuant to an effective 
national market system plan’’—by 
removing the reference to the plan 
processor to reflect the proposed 
decentralized consolidation model. 
Furthermore, the Commission proposed 
amending Rule 201(b)(3)—which 
requires listing markets to immediately 
notify ‘‘the single plan processor 
responsible for consolidation of 
information for the covered security 
pursuant to Rule 603(b)’’ when a Short 
Sale Circuit Breaker has been 
triggered—by removing the single plan 
processor notice requirement and 
replacing it with the requirement for the 
listing market to immediately make 
such information available as provided 
in Rule 603(b) (i.e., to competing 
consolidators and self-aggregators). 

Second, under the proposed 
decentralized consolidation model with 
competing consolidators and self- 
aggregators, the listing market, in order 
to make determinations as to whether a 
Short Sale Circuit Breaker has been 
triggered as required by 17 CFR 
242.201(b)(1)(i) (Rule 201(b)(1)(i)), 
would have the option of obtaining 
proposed consolidated market data from 
one or more competing consolidators 
(rather than from a single plan processor 
as is currently the case), to aggregate 
consolidated market data itself, or some 
combination of the two.521 

The Commission also proposed 
certain conforming amendments in Rule 
201 to harmonize that rule with the 
Proposing Release. Currently, 17 CFR 
242.201(a) (Rule 201(a)) defines ‘‘listing 
market’’ by reference to the listing 
market as defined in the effective 
transaction reporting plan for the 
covered security. Since primary listing 
exchanges will be required to collect 
and calculate regulatory data, the 
Commission proposed to introduce a 
definition of ‘‘primary listing exchange’’ 
in Rule 600(b)(68) to provide greater 

clarity with respect to the 
responsibilities regarding regulatory 
data. Specifically, under proposed Rule 
600(b)(68), primary listing exchange 
would be defined as, for each NMS 
stock, the national securities exchange 
identified as the primary listing 
exchange in the effective national 
market system plan or plans required 
under Rule 603(b).522 

The Commission believes that it is 
appropriate for the effective national 
market system plan(s) to determine 
which exchange is the primary listing 
exchange for each NMS stock and that 
the definition would ensure that 
primary listing exchanges are clearly 
identified. The Commission also 
believes that the definition of listing 
market in Rule 201(a)(3) should be 
amended so that it cross-references this 
proposed definition of primary listing 
exchange to facilitate the consistent 
identification of primary listing 
exchanges across Regulation SHO and 
Regulation NMS and to avoid 
potentially duplicative or confusing 
definitions in the Commission’s rules. 

2. Final Rule and Response to 
Comments 

The Commission received one letter 
supporting the amendments to 
Regulation SHO.523 For the same 
reasons discussed above with regard to 
how the proposed amendments would 
facilitate the decentralized 
consolidation model, the Commission is 
adopting the amendments to Regulation 
SHO as proposed. 

J. Definition of ‘‘Administrative Data’’ 
Under Rule 600(b)(2) 

1. Proposal 
The Commission proposed defining 

‘‘administrative data’’ as administrative, 
control, and other technical messages 
made available by national securities 
exchanges and national securities 
associations pursuant to the effective 
national market system plan or plans 
required under § 242.603(b) or the 
technical specifications thereto as of the 
date of Commission approval of the 
proposal. Administrative data would be 
a component of the definition of 
‘‘consolidated market data,’’ which 
permits additional administrative data 
elements to be added pursuant to 
amendments to the effective national 
market system plan(s). Examples of 
administrative messages include market 
center and issue symbol identifiers, and 

examples of control messages include 
messages regarding the beginning and 
end of trading sessions. As the 
Commission stated in the proposing 
release, the proposed definition was 
‘‘intended to capture administrative 
information that is currently provided 
in SIP data.’’ 524 

2. Final Rule and Response to 
Comments 

The Commission received one 
comment supporting the proposed 
definition of administrative data,525 and 
is adopting the definition as proposed. 
The Commission continues to believe 
that including administrative messages 
in consolidated market data will 
facilitate market participants’ efficient 
and accurate use of consolidated market 
data. Further, the Commission believes 
that this information is useful to market 
participants and should continue to be 
widely available. The Commission 
believes that SROs would be well- 
situated to provide administrative data 
messages, which relate to SRO-specific 
details such as the market-center 
identifiers or the beginning and ending 
of trading sessions, because SROs have 
direct and immediate access to this 
information and could efficiently 
integrate it into the data feeds that they 
will utilize to make available the data 
necessary for competing consolidators 
and self-aggregators to generate core and 
regulatory data. 

K. Definition of ‘‘Self-Regulatory 
Organization-Specific Program Data’’ 
Under Rule 600(b)(85) 

1. Proposal 

The Commission proposed to define 
exchange-specific program data as: (1) 
Information related to retail liquidity 
programs specified by the rules of 
national securities exchanges and 
disseminated pursuant to the effective 
national market system plan or plans 
required under § 242.603(b) as of the 
date of Commission approval of the 
proposal and (2) other exchange-specific 
information with respect to quotations 
for or transactions in NMS stocks as 
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526 See IEX Letter at 7. 
527 Data Boiler Letter I at 35–36. 
528 See NYSE Letter II at 28. 

529 Nasdaq Letter IV at 33. 
530 The Commission is also modifying proposed 

Rule 600(b)(85)(ii) of Regulation NMS so that it 
refers to ‘‘[o]ther self-regulatory organization- 
specific information with respect to quotations for 
or transactions in NMS stocks . . .’’ rather than 
‘‘other exchange-specific information with respect 
to quotations for or transactions in NMS stocks 
. . .’’. See infra Section VIII. 

531 See also supra Section II.F.2(c) (explaining 
that the Commission is adopting a modified 
definition of depth of book data that includes 
liquidity at depth of book price levels that may be 
available on FINRA’s ADF or other facilities of a 
national securities association in the future). 

532 See supra Section II.B.2. 

533 See Proposing Release, 85 FR at 16765–66 
(describing the latencies that exist in the current 
centralized consolidation model). The existing 
centralized consolidation model system suffers 
from three sources of latencies: (a) Geographic 
latency, (b) aggregation latency, and (c) 
transmission latency. Geographic latency is 
typically the most significant component of the 
latencies that the exclusive SIPs experience 
compared to the proprietary data feeds. Geographic 
latency, as used herein, refers to the time it takes 
for data to travel from one physical location to 
another, which must also take into account that 
data does not always travel between two locations 
in a straight line. Aggregation or consolidation 
latency, as used herein, refers to the amount of time 
an exclusive SIP takes to aggregate the multiple 
sources of SRO market data into SIP data and 
includes calculation of the NBBO. Transmission 

Continued 

specified by the effective national 
market system plan or plans required 
under § 242.603(b). 

The Commission stated that existing 
retail liquidity programs, which offer 
opportunities for retail orders to receive 
price improvement, and, in certain 
cases, other exchange-specific program 
information should continue to be 
included in proposed consolidated 
market data. If (i) an exchange(s) 
develops new program(s) in the future, 
and (ii) the broad dissemination of 
information about such programs as part 
of consolidated market data would 
facilitate participation in such 
programs, an amendment to the 
effective national market system plan(s) 
could be filed with the Commission 
under Rule 608 of Regulation NMS to 
include such information in 
consolidated market data. 

2. Final Rule and Response to 
Comments 

The Commission received comments 
regarding the definition of exchange- 
specific program data. One commenter 
supported the inclusion of exchange- 
specific program data in consolidated 
market data, stating that this data, 
which is already carried by the SIPs, is 
highly relevant and important to all 
types of market participants.526 Another 
commenter agreed with the inclusion of 
information related to existing retail 
liquidity programs but stated that there 
should be a ‘‘procedural mechanism to 
review if there might be other new 
exchange-specific program information 
to be included in the future.’’ 527 

Some commenters objected to the 
proposed definition of exchange- 
specific program data. One commenter 
stated that the proposal would require 
changes to exchange-specific programs 
to become effective through an effective 
national market system plan 
amendment even though exchanges are 
currently free to propose such programs 
through the SRO rulemaking process 
provided in Section 19(b) of the 
Exchange Act and that requiring such 
changes to be duplicatively filed as 
proposed plan amendments would serve 
no policy or regulatory purpose and 
would improperly give competing 
exchanges (as members of the plans’ 
Operating Committee) a vote in whether 
or not an exchange may change its 
programs.528 Another commenter 
characterized exchange-specific 
program information as ‘‘an essentially 
unknown category of information that 
may or may not be useful to particular 

categories of investors’’ and stated that 
the Commission has determined that 
‘‘virtually all categories of information— 
even indeterminate ones—constitute 
core data.’’ 529 

The Commission is adopting the 
definition of exchange-specific program 
data largely as proposed, but is 
modifying the definition to ‘‘self- 
regulatory organization-specific program 
data’’ so that it extends to national 
securities associations in addition to all 
national securities exchanges.530 The 
Commission believes that information 
related to any program developed by a 
national securities association in the 
future should also be able to be 
included in consolidated market data if 
specified by the effective national 
market system plan(s).531 Information 
related to retail liquidity programs is 
already in the SIP feeds today, and the 
Commission agrees that this information 
is relevant to market participants who 
wish to submit orders to, or otherwise 
participate in, such programs and 
should therefore be included in 
consolidated market data. To the extent 
other exchange-specific or national 
securities association-specific programs 
may be developed in the future, the 
Commission believes such information 
would be similarly relevant to market 
participants who wish to engage with 
such programs. 

The Commission also agrees that a 
procedural mechanism to modulate the 
inclusion in consolidated market data of 
information related to future SRO- 
specific programs is needed. The 
Commission believes that requiring 
such data to be included by amendment 
to the effective national market systems 
plan(s), as proposed, is the appropriate 
mechanism because, as explained 
above, it allows for the inclusion of 
additional SRO-specific program 
information data elements that may 
emerge periodically through the 
approval of new SRO rules.532 

The Commission disagrees with the 
comment that this process would be 
‘‘duplicative’’ of the Section 19(b) 
process or give an exchange’s 

competitors a vote in whether an 
exchange may change its programs. The 
Section 19(b) process for approval of an 
SRO’s rules and a plan amendment 
serve two distinct purposes. An 
individual SRO could develop a new 
program on its own initiative pursuant 
to the Section 19(b) process. The SRO 
could disseminate information related 
to any such program to market 
participants on a proprietary basis only. 
On the other hand, a plan amendment 
would only be required in order to 
include this information in consolidated 
market data if an SRO decides to pursue 
the option and the Operating Committee 
agrees it is appropriate to provide it to 
market participants under the national 
market system rules. 

Finally, the Commission disagrees 
that exchange-specific program data is 
an ‘‘essentially unknown category of 
information’’ that may or may not be 
useful to market participants. The rules 
would allow the effective national 
market system plan(s) to add other SRO- 
specific information if the Operating 
Committee determines that the 
information would be useful to market 
participants. The Commission believes 
that allowing the Operating 
Committee(s) some flexibility to add 
additional SRO-specific information 
would be in the interest of investors and 
would strengthen the national market 
system. The Equity Data Plans have 
utilized such a mechanism in the past. 

III. Enhancements to the Provision of 
Consolidated Market Data 

A. Introduction 
The Commission is adopting a 

decentralized consolidation model in 
which competing consolidators, rather 
than the exclusive SIPs, will collect, 
consolidate, and disseminate 
consolidated market data. This new 
model will address the geographic, 
aggregation, and transmission latencies 
that characterize the existing centralized 
consolidation model,533 which has 
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latency, as used herein, refers to the time interval 
between when data is sent (e.g., from an exchange) 
and when it is received (e.g., at an exclusive SIP 
and/or at the data center of the subscriber), and the 
transmission latency between two fixed points is 
determined by the transmission communications 
technology through which the data is conveyed. 

534 The CTA/CQ SIP is located in Mahwah, NJ, 
and the UTP SIP is located in Carteret, NJ. Other 
exchanges and broker-dealers are located in 
Secaucus, NJ. These three main data center 
locations are typically referred to as the ‘‘New 
Jersey Triangle.’’ 

535 See supra note 533. 
536 See, e.g., SIFMA Letter at 3 (‘‘Even if a broker- 

dealer elects to consolidate market data through 
proprietary feeds, it must also purchase the core 
data from the SIPs for a number of reasons, such 
as to comply with the Vendor Display Rule, receive 
regulatory messages like trading halts and have a 
backup source of data in case an exchange 
experiences issues with its proprietary feeds.’’). But 
see BestEx Research Letter at 2 (‘‘Despite the claims 
of many market participants, the SIP is a critical 
component of the US equity market structure and 
is widely used by institutional broker-dealers.’’). 
The commenter, however, also stated that ‘‘the 
reforms to the SIP proposed by the Commission will 
make it even more robust and useful.’’ Id. at 1. 
While SIP data is widely used, market participants, 
as well as the commenter, acknowledge that the 
decentralized consolidation model will modernize 
the national market system and make it more useful 
for today’s trading. 

537 See Market Information Concept Release, 
supra note 22, at 70614. 

538 Section 11A(c)(1)(B) of the Exchange Act 
states that the Commission should assure, among 
other things, the ‘‘prompt’’ collection, processing, 
distribution, and publication of information. 
Further, the Senate Report for the enactment of 
Section 11A stated that ‘‘it is critical for those who 
trade to have access to accurate, up-to-the-second 
information.’’ S. Rep. No. 94–75 at 8 (1975) 
(‘‘Senate Report’’). 

539 Market Information Concept Release, supra 
note 22, at 70614. 

540 One commenter stated that ‘‘[c]urrent market 
structure allows investors’ order [sic] to be traded 
at stale prices.’’ Better Markets Letter at 6. See also 
Capital Group Letter at 2, 4; Clearpool Letter at 2; 
DOJ Letter at 2, 4; Fidelity Letter at 2; MFA Letter 
at 2; State Street Letter at 2, 3; T. Rowe Price Letter 
at 1–2; Virtu Letter at 2, 5. 

541 Section 11A(a)(1)(B) of the Exchange Act. 
542 See supra Section II.C.2(a) (discussing the 

indirect benefits to market participants whose 
executing broker-dealers will receive expanded data 
content from competing consolidators); infra 
Section III.B.5 (discussing indirect benefits to 
investors from enhancements to trading by their 
broker-dealers resulting from reductions in latency, 
the expanded data content and the competitive 
environment fostered by the decentralized 
consolidation model). 

543 See Proposing Release, 85 FR at n. 395. Under 
the centralized consolidation model, quotes and 
trades that occur on Nasdaq for NYSE-listed stocks 
must be provided to the CTA/CQ SIP for 
dissemination. Under the decentralized 
consolidation model, such quotes and trades in 
NYSE-listed stocks will be provided directly by 
Nasdaq to competing consolidators and self- 
aggregators. 

relied upon the exclusive SIP for each 
NMS stock to centrally collect, 
consolidate, and disseminate SIP data 
from its location, regardless of the 
location of other exchanges, FINRA, or 
subscribers. The Commission believes 
this new model will foster a competitive 
environment for the dissemination of 
consolidated market data and will 
modernize the underlying architecture 
of the national market system. 

The centralized consolidation model 
has largely remained unchanged despite 
significant market developments since it 
was developed in the 1970s. Today, the 
exclusive SIPs are located in disparate 
locations far from each other and from 
end users. Each exclusive SIP must 
collect data from geographically 
dispersed SRO data centers, consolidate 
that data, and then disseminate that data 
as SIP data from the exclusive SIP’s 
location to end-users, which are often in 
other locations. The need for market 
information to travel back and forth 
across the ‘‘New Jersey triangle’’ 534 
prior to reaching subscribers creates 
significant geographic and other 
latencies.535 This structure, as well as 
the limited data content available in SIP 
data, has led many market participants 
to relegate SIP data to backup data.536 

The national market system for the 
collection, consolidation, and 
dissemination of SIP data was 
established to be the heart of the 
national market system and is designed 
to provide broad public access to a 
consolidated, real-time stream of market 

information.537 Investors’ need for real 
time information has been recognized 
since the adoption of the 1975 
Amendments and is reflected in Section 
11A of the Exchange Act.538 In the 
context of market data, the Commission 
has said that ‘‘real time’’ means that 
‘‘there is very little delay between the 
time a quotation is made or a 
transaction is effected and the time that 
this information is made available to 
investors and others who use the 
information.’’ 539 Some market 
participants believe that the latencies 
inherent in the centralized 
consolidation model have affected the 
ability of brokers to trade competitively 
and to provide best execution to 
customer orders, especially when 
compared to proprietary data products 
that are not encumbered by centralized 
consolidation.540 

Significant technological changes 
have occurred since the 1970s and the 
passage of the 1975 Amendments. 
Electronic trading has all but 
supplanted manual trading, and 
electronic trading systems can handle 
and process data at speeds unheard of 
when the national market system was 
established. While the Equity Data Plans 
have made various investments and 
systems upgrades over time, they have 
not kept up with the demands of all 
market participants. The concurrent 
existence of the centralized 
consolidation model for SIP data and 
the decentralized consolidation model 
for proprietary data has resulted in a 
two-tiered market in which certain 
market participants that can afford and 
choose to pay for proprietary data feeds 
receive content-rich data faster than 
those who do not purchase these feeds, 
including market participants who may 
face higher barriers to entry from data 
and other exchange fees. Market 
participants that do not receive 
proprietary DOB feeds may be affected 
in their efforts to seek best execution 
and otherwise effectively compete with 

market participants that receive 
proprietary DOB data feeds because they 
do not obtain access to the additional 
content and may be receiving data in a 
slower manner. 

Therefore, the Commission believes 
that the national market system must be 
modernized to allow ‘‘new data 
processing and communications 
systems [to] create the opportunity for 
more efficient and effective market 
operations.’’ 541 The centralized 
consolidation model no longer meets 
market participants’ need for real-time 
consolidated market data.542 The 
purpose of the decentralized 
consolidation model is to modernize the 
infrastructure of the national market 
system by eliminating the outdated 
centralized architecture for data 
consolidation and dissemination. 

Under the current model, each 
exclusive SIP must collect data for 
specific NMS stocks from 
geographically dispersed SRO data 
centers, consolidate the data, and then 
disseminate it from its location to end- 
users, which are often in other 
locations. The new decentralized 
consolidation model will speed up the 
dissemination of consolidated market 
data by allowing competing 
consolidators to collect data directly 
from each SRO and consolidate the data 
in the same data center as end users. 
Latency-sensitive data end-users will be 
able to receive consolidated market data 
products at the same data center 
location from which the competing 
consolidator operates. 

Under this new model, the relevant 
exchange will provide quotes and trades 
in the NMS stocks they trade directly to 
competing consolidators and self- 
aggregators and the hub-and-spoke 
method of centralized collection and 
dissemination will be eliminated.543 
Further, by fostering a competitive 
environment for the collection, 
consolidation, and dissemination of 
consolidated market data, the 
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544 One commenter stated that it expects that its 
use of direct feeds would be eliminated if the 
proposal is implemented. See NBIM Letter at 4. 

545 See Proposing Release, 85 FR at 16764–65. 

546 See Proposing Release, 85 FR at nn. 419–20. 
547 See BlackRock Letter; Fidelity Letter; State 

Street Letter; Wellington Letter; ICI Letter; Virtu 
Letter; AHSAT Letter; IntelligentCross Letter; 
BestEx Research Letter; MEMX Letter; Clearpool 
Letter; T. Rowe Price Letter; ACS Execution 
Services Letter; IEX Letter; SIFMA Letter; MFA 
Letter; Schwab Letter; RBC Letter; STANY Letter II; 
Angel Letter; Nasdaq Letter III; Nasdaq Letter IV; 
NYSE Letter II; FINRA Letter; Cboe Letter; Proof 
Trading Letter; Citadel Letter; TD Ameritrade Letter; 
Data Boiler Letter I; Healthy Markets Letter I; Joint 
CRO Letter; Susquehanna Letter; NovaSparks Letter; 
Better Markets Letter; Capital Group Letter; McKay 
Letter; NBIM Letter; Wharton Letter; letter from 
Kermit R. Kubitz, dated May 26, 2020, (‘‘Kubitz 
Letter’’); letter from Kelvin To, Founder and 
President, Data Boiler Technologies, LLC, dated 
June 10, 2020, (‘‘Data Boiler Letter II’’); DOJ Letter; 
letter from Nandini Sukumar, Chief Executive 
Officer, World Federation of Exchanges, to 
Chairman Clayton and Commissioners Lee, Peirce, 
and Roisman, dated May 26, 2020, (‘‘WFE Letter’’); 
letters to Vanessa Countryman, Secretary, 
Commission, from Stephen J. McNeany Chief 
Executive Officer, and Frank W. Piasecki, President, 
ACTIV Financial Systems, Inc., dated May 26, 2020, 
(‘‘ACTIV Financial Letter’’); Doris Choi, Co-General 
Counsel, ICE Data Services, dated May 29, 2020, 
(‘‘IDS Letter I’’); John L. Thornton and R. Glenn 
Hubbard, Co-Chairs, and Hal S. Scott, President, 
Committee on Capital Markets Regulation, dated 
Apr. 23, 2020, (‘‘Committee on Capital Markets 
Regulation Letter’’); Kevin R. Edgar, Counsel, 
BakerHostetler LLP and Counsel, Equity Markets 
Association, dated June 30, 2020, (‘‘Equity Markets 
Association Letter’’); Joanna Mallers, Secretary, FIA 
Principal Traders Group, dated June 3, 2020, (‘‘FIA 
PTG Letter’’); Tom C. W. Lin, Professor of Law, 
Temple University Beasley School of Law, dated 
May 26, 2020, (‘‘Temple University Letter’’); Tyler 
Gellasch, Executive Director, Healthy Markets, 
dated July 27, 2020, (‘‘Healthy Markets Letter II’’); 
Doris Choi, Co-General Counsel, ICE Data Services, 
dated Aug. 12, 2020, (‘‘IDS Letter II’’). 

548 See BlackRock Letter; Fidelity Letter; State 
Street Letter; Wellington Letter; ICI Letter; Virtu 
Letter; AHSAT Letter; FIA PTG Letter; 
IntelligentCross Letter; Committee on Capital 
Markets Regulation Letter; BestEx Research Letter; 
Wharton Letter; MEMX Letter; Clearpool Letter; T. 
Rowe Price Letter; Capital Group Letter; DOJ Letter; 
ACS Execution Services Letter; IEX Letter; SIFMA 
Letter; ACTIV Financial Letter; MFA Letter; Better 
Markets Letter; NBIM Letter; NovaSparks Letter; 
letter from Anthony H Steinmetz, dated Feb. 17, 
2020, (‘‘Steinmetz Letter’’) (supporting the proposal 
generally). 

549 See STANY Letter II; Angel Letter; Nasdaq 
Letter III; Nasdaq Letter IV; NYSE Letter II; FINRA 

Letter; Cboe Letter; Proof Trading Letter; Citadel 
Letter; TD Ameritrade Letter; Kubitz Letter; Data 
Boiler Letter I; Data Boiler Letter II; Healthy Markets 
Letter I; WFE Letter; Joint CRO Letter; Equity 
Markets Association Letter. 

550 See MEMX Letter at 3, 8; Committee on 
Capital Markets Regulation Letter at 3; BestEx 
Research Letter at 1; State Street Letter at 3; ACTIV 
Financial Letter at 1; Fidelity Letter at 9; SIFMA 
Letter at 5, 12; Wellington Letter at 1; 
IntelligentCross Letter at 4–5; ICI Letter at 4, 10; 
RBC Letter at 6; DOJ Letter at 5; Capital Group 
Letter at 4; T. Rowe Price Letter at 4; Virtu Letter 
at 6. 

551 See SIFMA Letter at 5; Fidelity Letter at 3, 10; 
IEX Letter at 2. 

552 See MEMX Letter at 6, 7, 8; Fidelity Letter at 
3, 10; Wellington Letter at 1; ICI Letter at 4, 10; 
Capital Group Letter at 4; BlackRock Letter at 5; IEX 
Letter at 3; Better Markets Letter at 3; AHSAT Letter 
at 1, 3; DOJ Letter at 3, 4; SIFMA Letter at 1, 5, 11; 
ACS Execution Services Letter at 5. 

553 See MFA Letter at 2; Capital Group Letter at 
2, 4; ICI Letter at 4; DOJ Letter at 2–3, 4; SIFMA 
Letter at 5; MEMX Letter at 2, 8; NBIM Letter at 4. 

554 See NovaSparks Letter at 1. 
555 See BestEx Research Letter at 1, 4; DOJ Letter 

at 3–4, 5; Committee on Capital Markets Letter at 
3; IntelligentCross Letter at 5; Better Markets Letter 
at 3; RBC Letter at 5–6; State Street Letter at 3; 
Fidelity Letter at 3, 9; Wellington Letter at 1; 
BlackRock Letter at 5; IEX Letter at 3; SIG Letter at 
1. 

556 See Committee on Capital Markets Regulation 
Letter at 3; BestEx Research Letter at 1; RBC Letter 
at 5–6; State Street Letter at 3. 

557 See Healthy Markets Letter I at 2; Kubitz Letter 
at 1; Data Boiler Letter I at 46–47; Data Boiler Letter 
II at 1; Citadel Letter at 5; TD Ameritrade Letter at 
2; NYSE Letter II at 22; Nasdaq Letter IV at 2–3, 8; 
Angel Letter at 18–20; STANY Letter II at 5. 

558 See FINRA Letter at 3, 4; letter from Linda 
Moore, President and CEO, TechNet, to Vanessa 
Countryman, Secretary, Commission, dated June 18, 
2020, (‘‘TechNet Letter II’’) at 2. 

559 See STANY Letter II at 5; Data Boiler Letter 
I at 47; TD Ameritrade Letter at 15; Nasdaq Letter 

Continued 

decentralized consolidation model will 
incentivize greater innovation, 
competitive pricing, and the timely 
adoption of updated technologies into 
the national market system. 

The Commission believes that the 
decentralized consolidation model will 
better serve the needs of market 
participants and investors. It should 
address concerns about the costs 
associated with the current structure, in 
which many market participants are 
compelled to buy proprietary feeds and 
the exclusive SIP feeds to trade 
competitively and represent their 
customers’ orders.544 The amendments 
also should address the concerns about, 
and improve, the content and latency 
differentials that currently exist between 
SIP data and proprietary data.545 The 
Commission believes that the 
amendments will provide all market 
participants with access to a real-time 
stream of consolidated market data, 
improve the national market system, 
help to ensure the continued success of 
the U.S. securities markets, and better 
achieve the goals of Section 11A of the 
Exchange Act by assuring ‘‘the 
availability to brokers, dealers and 
investors of information with respect to 
quotations for and transactions in 
securities’’ that is prompt, accurate, 
reliable, and fair. 

B. Proposed Decentralized 
Consolidation Model 

The Commission proposed a 
decentralized consolidation model in 
which new competing SIPs, called 
competing consolidators, would collect 
the data content underlying 
consolidated market data from the 
individual SROs, consolidate the 
information of all of the SROs, and 
disseminate that consolidated 
information as consolidated market data 
to end users. The proposed 
decentralized consolidation model also 
would allow broker-dealers to act as 
self-aggregators to collect all of the data 
content underlying consolidated market 
data from the individual SROs and 
consolidate that information solely for 
their internal use. The Commission 
proposed this model to reduce 
significantly the geographic and other 
latencies inherent in the existing 
centralized consolidation model. The 
proposed decentralized consolidation 
model would allow competing 
consolidators and self-aggregators to 
eliminate the back-and-forth travel of 
data associated with the centralized 

consolidation model, to operate in the 
data center of their choice (i.e., in close 
proximity to data subscribers), and to 
foster a competitive environment for the 
aggregation and transmission of 
consolidated market data.546 

1. Comments on the Decentralized 
Consolidation Model 

The Commission received comments 
on the proposed decentralized 
consolidation model.547 Many 
commenters supported the goals of the 
decentralized consolidation model and 
the potential positive impacts this 
model would have on the provision of 
consolidated market data,548 while 
numerous commenters raised issues 
with—or questioned certain aspects of— 
the proposed model.549 

Commenters that supported the 
decentralized consolidation model 
believed that it would inject needed 
competition into the consolidated 
market data environment,550 address 
conflicts of interest in the centralized 
consolidation model,551 reduce latency 
in the dissemination of consolidated 
market data,552 improve the usefulness 
of consolidated market data as an 
alternative to proprietary market data 
feeds,553 improve the reliability of the 
consolidated market data 
infrastructure,554 and reduce the cost of 
consolidated market data 555 while 
increasing its quality.556 

Commenters that raised concerns 
about the proposed decentralized 
consolidation model said that it would 
not achieve its goal of disseminating 
consolidated market data to market 
participants in a more timely, efficient, 
and cost-effective manner than the 
current centralized consolidation 
model; 557 that its impact on the markets 
would be uncertain until 
implementation; 558 that the impact on 
fees and costs for consolidated market 
data was uncertain; 559 that the new 
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IV at 23, 26, 47–48, 60. See also, e.g., Angel Letter 
at 22–23. 

560 See Cboe Letter at 23–24; FINRA Letter at 3, 
4. See also, e.g., Angel Letter at 21. 

561 See FINRA Letter at 3, 4; Nasdaq Letter IV at 
27, 29, 30. 

562 See Nasdaq Letter IV at 23–26; NYSE Letter II 
at 13, 17–18; IDS Letter I at 3, 4, 7–8; IDS Letter 
II at 1, 3; STANY Letter II at 6; Data Boiler Letter 
I at 46; Angel Letter at 18, 20; Equity Markets 
Association Letter at 3; FINRA Letter at 3; TechNet 
Letter II at 1–2. 

563 See FINRA Letter at 2, 3, 5–6; Angel Letter at 
18–19; Healthy Markets Letter I at 4–5; TechNet 
Letter II at 2; STANY Letter II at 6, 8; Joint CRO 
Letter at 2; Data Boiler Letter I at 48; Nasdaq Letter 
III at 8; Citadel Letter at 5; TD Ameritrade Letter at 
12–13; WFE Letter at 1. 

564 See Nasdaq Letter IV at 2, 3, 4, 12–13, 35; Joint 
CRO Letter at 2, 3, 4; FINRA Letter at 4, 5, 6; 
TechNet Letter II at 2; Data Boiler Letter I at 48; 
Healthy Markets Letter I at 4–5; TD Ameritrade 
Letter at 13; Citadel Letter at 5; Kubitz Letter at 1; 
NYSE Letter II at 23. 

565 See Cboe Letter at 23; Nasdaq Letter IV at 49; 
STANY Letter II at 5, 6; Citadel Letter at 5; NYSE 
Letter II at 11, 22, 23; TD Ameritrade Letter at 12; 
Proof Trading Letter at 1; Angel Letter at 18, 19; 
FINRA Letter at 8; IDS Letter I at 15; Data Boiler 
Letter II at 1. 

566 See Citadel Letter at 5; STANY Letter II at 8. 
567 See Healthy Markets Letter I at 2; Kubitz Letter 

at 1; Data Boiler Letter I at 46–47; Data Boiler Letter 
II at 1; Citadel Letter at 5; TD Ameritrade Letter at 
2, 12; NYSE Letter II at 22; Nasdaq Letter IV at 2– 
3, 8; Angel Letter at 18–20; STANY Letter II at 5. 

568 Kubitz Letter at 1. 

569 See Data Boiler Letter II at 1. 
570 5 U.S.C. 551 et seq. 
571 See NYSE Letter II at 22. 
572 See STANY Letter II at 5; TD Ameritrade 

Letter at 2. 
573 TD Ameritrade Letter at 2. 
574 TechNet Letter II at 2. 
575 See TD Ameritrade Letter at 12. 
576 See Data Boiler Letter I at 46–47. 
577 See Nasdaq Letter IV at 3. 
578 See id. 
579 See MEMX Letter at 3, 8; T. Rowe Price Letter 

at 4; Committee on Capital Markets Regulation 

Letter at 3; BestEx Research Letter at 1; State Street 
Letter at 3; ACTIV Financial Letter at 1; Fidelity 
Letter at 9; SIFMA Letter at 5, 12; Wellington Letter 
at 1; IntelligentCross Letter at 4–5; ICI Letter at 4, 
10; RBC Letter at 6; DOJ Letter at 5; Capital Group 
Letter at 4; Virtu Letter at 6. 

580 See Committee on Capital Markets Regulation 
Letter at 3; BestEx Research Letter at 1; RBC Letter 
at 6; State Street Letter at 3. 

581 See Fidelity Letter at 3, 9, 10; Committee on 
Capital Markets Regulation Letter at 3; BestEx 
Research Letter at 1, 4; ACTIV Financial Letter at 
1; SIFMA Letter at 12; State Street Letter at 3; 
Wellington Letter at 1; IntelligentCross Letter at 5; 
ICI Letter at 4; RBC Letter at 5–6; DOJ Letter at 3– 
4, 5; Better Markets Letter at 3; BlackRock Letter at 
5; IEX Letter at 3. 

582 See SIFMA Letter at 1, 5, 11; ICI Letter at 4, 
10; Capital Group Letter at 4; MEMX Letter at 8; 
Fidelity Letter at 3, 10; BlackRock Letter at 5; IEX 
Letter at 3; Better Markets Letter at 3; AHSAT Letter 
at 1; DOJ Letter at 3–4, Wellington Letter at 1 (‘‘We 
believe the introduction of competitive forces to the 
distribution of data will result in lower-latency, 
faster data that is more broadly available and also 
at reduced costs for participants.’’); NovaSparks 
Letter at 1 (‘‘The competitive nature of the new 
model will encourage Competing Consolidators to 
deliver excellent reliability, functionality and 
performance.’’). 

583 See SIFMA Letter at 5, 12. 
584 See State Street Letter at 3. 
585 Capital Group Letter at 4. 
586 See T. Rowe Price Letter at 4. 
587 Virtu Letter at 6. 
588 See MFA Letter at 2; Capital Group Letter at 

2, 4; ICI Letter at 4; DOJ Letter at 2–3, 4; SIFMA 
Letter at 5; MEMX Letter at 2, 8; NBIM Letter at 4, 
5–6. 

architecture could result in increased 
costs for some market participants; 560 
and that it could result in increased 
costs for SROs.561 Commenters also 
questioned its feasibility,562 the 
complexity introduced by multiple 
competing consolidators,563 its impact 
on regulation,564 and its benefits to 
latency.565 A few commenters also 
suggested that the decentralized 
consolidation model would benefit from 
further consideration by market 
participants and the Commission and 
should be the subject of a separate 
rulemaking.566 

These comments are addressed below. 

2. Comments on the Effectiveness of the 
Proposal 

Several commenters questioned 
whether the proposed decentralized 
consolidation model would achieve its 
goal of disseminating consolidated 
market data to market participants in a 
more timely, efficient, and cost-effective 
manner than the current centralized 
consolidation model.567 One commenter 
stated that while the proposed system 
may be desirable, ‘‘it is not clear how 
the development of multiple parties 
interacting and providing quotations 
and trade data can be implemented over 
time to assure accuracy, completeness 
and avoidance of gaming and fraud.’’ 568 
Another commenter said that the 
proposed decentralized consolidation 
model is impractical and would 

increase market fragmentation.569 One 
commenter stated that the Commission 
failed to show how the decentralized 
consolidation model would result in the 
dissemination of market data that is 
prompt, accurate, reliable, and fair and 
said that the proposal violates the 
Administrative Procedure Act 
(‘‘APA’’) 570 because it did not 
demonstrate a rational connection 
between the proposal and its goals.571 

A few commenters stated that the 
Proposing Release did not include 
enough information to evaluate whether 
the decentralized consolidation model 
would reduce market data costs, 
improve transmission latency, and 
improve resiliency.572 One commenter 
stated that the proposal lacked 
information about ‘‘data quality, 
availability, reliability and potential for 
significant additional cost’’ and 
expressed the view that the negative 
effects of the proposal could exceed any 
benefits to retail investors.573 Another 
commenter said that it was ‘‘unclear 
whether the prices set by competing 
consolidators will be reliable, resilient, 
or well-regulated; and how anomalies 
and disparities among competing 
consolidators will be resolved.’’ 574 

Some commenters raised questions 
regarding the competitive aspects of the 
proposal. One commenter stated that 
there was no guarantee that competition 
would improve latency and cost,575 and 
another commenter questioned the 
ability of competing consolidators to 
provide the needed competition to 
decrease latency and cost.576 Further, 
one commenter stated that, although the 
proposal would provide for 
competition, there is no guarantee that 
competition would occur or that the 
proposal would result in a competitive 
outcome that would benefit investors.577 
This commenter stated that competition 
would result in competing consolidators 
selling differentiated products that 
would result in a proliferation of market 
data tiers and information 
asymmetries.578 

However, several commenters said 
that the proposed decentralized 
consolidation model would introduce 
needed competition,579 which would 

result in better quality consolidated 
market data,580 lower market data 
costs,581 and improved latency.582 One 
commenter stated that competition in 
the consolidation and dissemination of 
market data would increase investor 
choice and would address both the 
conflicts of interest that exist in the 
centralized consolidation model and the 
latency advantages enjoyed by market 
participants that are able to purchase 
proprietary data feeds.583 One 
commenter stated that competition will 
allow for innovation that could reduce 
dependence on proprietary market 
data,584 and another asserted that ‘‘a 
market with competing data feeds will 
be more efficient and effective.’’ 585 One 
commenter said that modernization 
through competitive market forces 
would bring desired changes to 
consolidated market data and its 
framework,586 and another supported 
the proposal’s addition of competition 
‘‘while still preserving a significant role 
for the exchanges to participate.’’ 587 

Several commenters stated that the 
proposed decentralized consolidation 
model could improve the usefulness of 
consolidated market data and make it a 
viable alternative to proprietary market 
data feeds.588 Commenters indicated 
that the exchange operators of the 
exclusive SIPs currently lack the 
incentive to improve the content, 
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589 See BestEx Research Letter at 1; State Street 
Letter at 3. 

590 See DOJ Letter at 4; MEMX Letter at 8 (‘‘The 
new content and infrastructure enhancements 
would provide an opportunity to introduce new 
less-expensive NMS data alternatives to proprietary 
market data products.’’). 

591 See DOJ Letter at 4. 
592 See MFA Letter at 2 (stating that the proposal 

should narrow the ‘‘significant gap in usefulness 
between exchange proprietary data feeds and 
consolidated market data’’); Capital Group Letter at 
2. 

593 MEMX Letter at 2. 
594 See ICI Letter at 4. 
595 Capital Group Letter at 4. 
596 See NBIM Letter at 5–6. 
597 See id. at 4. 
598 Id. at 4, 5. This commenter said that to be 

‘‘consistently competitive,’’ broker-dealers need to 
self-aggregate and use the fastest connectivity 

available. According to this commenter, this would 
require using direct proprietary market data feeds 
for algorithmic executions. Id. at 3–4. 

599 See 15 U.S.C. 78k–1(c)(1)(B). 
600 See Healthy Markets Letter I at 2; Kubitz Letter 

at 1; Data Boiler Letter I at 46–47; Citadel Letter at 
5; TD Ameritrade Letter at 2, 12; NYSE Letter II at 
22; Nasdaq Letter IV at 2–3, 8; Angel Letter at 18– 
20; STANY Letter II at 5. 

601 See TD Ameritrade Letter at 12; Data Boiler 
Letter I at 46–47; Nasdaq Letter IV at 3. 

602 See BestEx Research Letter at 1; State Street 
Letter at 2; SIFMA Letter at 5. 

603 See SIFMA Letter at 3, 5; BestEx Research 
Letter at 1, 4 (citing the Proposing Release, 85 FR 
at 16767). The first commenter stated that the 
current market data infrastructure provides no 

incentives for the SRO operators of the SIPs to make 
such improvements. See SIFMA Letter at 3. The 
commenter also noted the ‘‘inherent conflicts of 
interest in the existing exclusive SIP model.’’ Id. at 
5. 

604 See McKay Letter at 2; MIAX Letter at 1; 
NovaSparks Letter at 1 (‘‘[A] wide variety of trading 
firms consolidate this data and we believe several 
vendors will soon become Competing 
Consolidator.’’). See also Miami International 
Holdings Announces That It Is Evaluating 
Registration as a Competing Consolidator, dated 
Nov. 18, 2020, available at https://
www.miaxoptions.com/press-releases. The 
Commission notes that Virtu Financial submitted a 
comment letter on a proposed rule change in which 
it expressed interest in establishing a competing 
consolidator. See letter from Douglas A. Cifu, Chief 
Executive Officer, Virtu Financial, to Vanessa A. 
Countryman, Secretary, Commission, dated Aug. 
28, 2020, available at https://www.sec.gov/ 
comments/sr-nyse-2020-05/srnyse202005-7707480- 
222891.pdf. 

605 See Committee on Capital Markets Regulation 
Letter at 3; Fidelity Letter at 9; BestEx Research 
Letter at 1; ACTIV Financial Letter at 1; SIFMA 
Letter at 5, 12; State Street Letter at 3; 
IntelligentCross Letter at 5; ICI Letter at 4, 10; RBC 
Letter at 6; DOJ Letter at 5; Wellington Letter at 1; 
Capital Group Letter at 4. 

delivery, and pricing of consolidated 
market data because improved 
consolidated market data could reduce 
demand for the proprietary data feeds 
that the exchanges sell.589 Two 
commenters stated that the proposal 
would result in a less costly alternative 
to proprietary market data feeds.590 One 
of these commenters stated that 
alternatives to proprietary data feeds 
could increase participation in the 
financial services industry and bring 
down costs for market participants.591 

Two commenters stated that the 
proposal would narrow the content and 
latency gaps between proprietary market 
data feeds and consolidated market 
data.592 One commenter said that 
equalizing the content and distribution 
of market data provided by exchanges to 
competing consolidators and self- 
aggregators and proprietary market data 
would eliminate the ‘‘two-tiered’’ 
market data structure.593 Another 
commenter stated that the proposal’s 
improvements to content and latency 
could result in greater reliance on 
consolidated market data.594 One 
commenter stated that the proposal 
would ‘‘put consolidators on more equal 
footing’’ with proprietary market data 
feeds.595 

Another commenter indicated that the 
geographic diversification of competing 
consolidators could increase the use of 
consolidated market data.596 The 
commenter stated that its own need for 
direct proprietary market data feeds 
would be eliminated if a competing 
consolidator were located within the 
same data center as the broker-dealers 
the commenter uses.597 The commenter 
also stated that it is unlikely that broker- 
dealers and ‘‘higher-turnover market 
participants’’ would use consolidated 
market data as a substitute for lowest- 
latency, self-aggregated direct 
proprietary market data feeds because 
latency minimization is critical for their 
trading activities.598 

The Commission believes that the 
decentralized consolidation model will 
modernize the national market system 
so that consolidated market data is 
disseminated to market participants in 
an accurate, reliable, prompt, and fair 
manner.599 The Commission also 
believes that the decentralized 
consolidation model will help to ensure 
the accuracy and completeness of 
consolidated market data. 

The Commission disagrees with the 
comments that stated that the 
decentralized consolidation model 
would not achieve the goal of 
disseminating consolidated market data 
to market participants in a more timely, 
efficient, and cost-effective manner than 
the current centralized consolidation 
model.600 Further, in response to 
comments that stated that competition 
either would not materialize or would 
not guarantee any benefits to market 
participants,601 the Commission 
believes that the amendments will allow 
the introduction of competitive forces, 
and foster a competitive environment, 
for the dissemination of consolidated 
market data. Today, there is no 
competition in the collection, 
consolidation, and dissemination of SIP 
data. The exclusive SIPs do not compete 
with each other because Rule 603(b) 
currently requires the dissemination of 
all consolidated information for an 
individual NMS stock to occur through 
an exclusive SIP. Therefore, each 
exclusive SIP represents different tapes. 
The amendments to Rule 603(b) will 
provide an opportunity for competition 
to improve the dissemination of 
consolidated market data. Market 
participants have stated frequently that 
SIP data is slower than certain 
proprietary market data products 
distributed by the exchanges 602 and that 
the SRO operators of the Equity Data 
Plans—some of whom have an inherent 
conflict of interest because their 
proprietary data products compete with 
the SIP data distributed by the Equity 
Data Plans—have had little incentive to 
improve the quality of SIP data.603 The 

exclusive SIPs have not kept pace with 
the needs of certain market participants, 
while the exchanges have expanded the 
content and reduced the latency of their 
proprietary data products in response to 
market participants’ needs. 

Some commenters stated that they 
will consider entering the competing 
consolidator business.604 These 
statements suggest the potential 
competitive landscape that will develop 
in the national market system with the 
decentralized consolidation model. The 
Commission believes that competitors 
will be drawn to the significant market 
for the enhanced data content that will 
be included in consolidated market 
data. By fostering a competitive 
environment for consolidated market 
data, the Commission is providing the 
opportunity for competing consolidators 
to end the exclusive SIP monopoly by 
competing on the technology and data 
services they offer. A competitive 
environment should lead to the use of 
new, updated technology in a more 
expedited fashion than occurs today. 
The Commission believes that 
competing consolidators will develop 
different consolidated market data 
products and services for their 
subscribers and will compete on the 
basis of latency, resiliency, services and 
products offered, and other factors, 
including price. The Commission agrees 
with the commenters who stated that 
competition will lower market data 
costs, reduce latency, and provide better 
quality data.605 

Due to the structure of the 
decentralized consolidation model, the 
Commission believes that competing 
consolidators and self-aggregators will 
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606 As described in the Proposing Release, the 
transmission methods mandated by the Equity Data 
Plans typically rely on transmission options that are 
slower than competitive options. See Proposing 
Release, 85 FR at 16767. 

607 See Committee on Capital Markets Regulation 
Letter at 3; Fidelity Letter at 9; BestEx Research 
Letter at 1; ACTIV Financial Letter at 1; SIFMA 
Letter at 5, 12; State Street Letter at 3; 
IntelligentCross Letter at 5; ICI Letter at 4, 10; RBC 
Letter at 6; DOJ Letter at 5; Wellington Letter at 1; 
Capital Group Letter at 4. 

608 Rule 603(b) of Regulation NMS. See infra 
Section III.B.9. 

609 The Commission recognizes that there will be 
a small ‘‘extra hop’’ for competing consolidators 
that could result in a small amount of additional 
latency as compared to proprietary data because 
competing consolidators must collect, consolidate, 
and disseminate consolidated market data products 
to end users. However, the extra hop will be 
significantly less than the geographic latency that 
currently exists with the exclusive SIPs. The extra 
hop refers to the need to transmit data within a data 
center, a span of feet, as compared to geographic 
latency among geographically diverse data centers, 
a span of miles. More specifically, a competing 
consolidator that chooses to collect, consolidate, 
and disseminate market data within the same data 
center as its end-users will only have to disseminate 
consolidated market data within the data center, 
while exclusive SIPs must collect data from 
geographically dispersed SRO data centers, and 
consolidate and disseminate consolidated market 
data to end-users in other data centers. If a 
competing consolidator does not consolidate data at 
its users’ data centers, its end-users may still benefit 
from reduced aggregation and transmission 
latencies due to the competitive aspect of the 
decentralized consolidated model. Further, the 
amount of latency that may result from using 
competing consolidators will depend upon other 
technical choices and competencies of the 
competing consolidator (i.e., a competing 
consolidator may choose to use the most 
technologically advanced aggregation and 
transmission technologies and therefore narrow its 
latency differential with proprietary data; 
conversely, a decision to use less state-of-the-art 
technology could widen this latency differential 
while potentially lowering costs to users). Self- 
aggregators would not have the extra hop because 
they will be collecting and consolidating this data 
for themselves. See infra Section III.D.2(d). 

610 Kubitz Letter at 1. 

611 Under Section 11A(b)(3)(B) of the Exchange 
Act, 15 U.S.C. 78k–1(b)(3)(B), the Commission will 
be able to grant the registration of a competing 
consolidator only if the Commission is able to find, 
among other things, that the competing consolidator 
is so organized, and has the capacity, to be able to 
assure the prompt, accurate, and reliable 
performance of its functions and to operate fairly 
and efficiently as a SIP. 

612 See infra Section III.C.8. 

significantly reduce the geographic, 
aggregation, and transmission latency 
differentials that exist between SIP data 
and proprietary data. With respect to 
geographic latency, competing 
consolidators will be able to deliver 
consolidated market data products 
directly to subscribers because such 
data will no longer be required to travel 
several miles to a separate location for 
consolidation by the exclusive SIPs. By 
allowing consolidation to occur at the 
data center where a data end-user is 
located instead of occurring only at the 
CTA/CQ SIP in Mahwah, NJ, and the 
Nasdaq UTP SIP data center in Carteret, 
NJ, market participants located outside 
of these data centers should receive 
consolidated market data at reduced 
geographic latencies. With respect to 
aggregation latency, competition will 
incentivize competing consolidators to 
minimize the amount of time it takes to 
aggregate SRO data into consolidated 
market data products. Competition will 
also incentivize competing 
consolidators to reduce transmission 
latency because they will not be 
restricted to the transmission methods 
mandated by the Equity Data Plans; 606 
therefore, they can compete based on 
the efficiency of their delivery of 
consolidated market data products. 
Even if a competing consolidator 
chooses not to consolidate data at its 
users’ data centers, the Commission 
believes the users may still benefit from 
reduced aggregation and transmission 
latencies because competing 
consolidators will be incentivized to use 
the latest aggregation and transmission 
mechanisms as a means to attract 
subscribers. 

The Commission believes that the 
competition fostered by the new model 
will enhance the speed and quality of 
the collection, consolidation, and 
dissemination of consolidated market 
data. For example, competing 
consolidators could seek to provide 
faster consolidation times, reduce 
transmission and connectivity latency, 
provide greater connectivity bandwidth, 
and reduce connectivity fees. Several 
commenters agreed that competition 
will enhance the national market 
system.607 

The Commission recognizes that some 
market participants that require the 
lowest possible latency and additional 
(e.g., order-by-order data) content may 
continue to use proprietary data feeds 
for certain trading applications. 
However, for applications that do not 
require additional content beyond the 
scope of new core data, the Commission 
believes that, once operating in a 
competitive landscape with the 
requirement that data be made available 
‘‘in the same manner and using the 
same methods, including all methods of 
access and the same format,’’ 608 latency 
alone will not be a compelling reason to 
subscribe to proprietary data.609 As 
affirmed by commenters, the 
Commission believes the model’s 
significant improvements to the latency 
and content of consolidated market data 
products will enhance the usefulness of 
the data provided to users under the 
national market system. 

The rules adopted for the 
decentralized consolidation model have 
been designed to avoid ‘‘gaming and 
fraud’’ 610 and to ensure the accuracy 
and completeness of consolidated 
market data. Competing consolidators 
and self-aggregators will be regulated 
entities, which will help monitoring 
efforts regarding the accuracy and 

completeness of consolidated market 
data. Competing consolidators are 
required to register with the 
Commission pursuant to Rule 614 and 
will be subject to Commission oversight. 
In addition, self-aggregators, which 
must be registered entities—i.e., broker- 
dealers, national securities exchanges, 
national securities associations, or 
RIAs—will be subject to Commission 
oversight. 

Under Rule 614, all competing 
consolidators will be subject to 
standards with respect to the 
promptness, accuracy, reliability, and 
fairness of their consolidated market 
data products’ distribution.611 Form CC 
will require competing consolidators to 
provide operational transparency, and 
Rule 614(d) will require a competing 
consolidator to publish monthly 
performance metrics and other 
information concerning performance 
and operations.612 These requirements 
should help to ensure that consolidated 
market data products are provided in a 
prompt, accurate, and reliable manner 
by providing transparency to 
subscribers and potential subscribers 
into a competing consolidator’s 
performance and operations. Because 
these provisions require that all 
competing consolidators disclose the 
same information, they will allow 
market participants to evaluate and 
compare competing consolidators more 
easily based on cost, service, and 
performance. These requirements are 
designed to establish a system whereby 
a competing consolidator will have to 
provide consolidated market data 
products with competitive latency, but 
also reliably and accurately, and in a 
cost-effective manner in order to attract 
and maintain its subscriber base. 

The Commission does not believe that 
the decentralized consolidation model 
will be impractical or increase market 
fragmentation. While the decentralized 
consolidation model introduces 
multiple competing consolidators 
disseminating consolidated market data 
products, today, market participants 
utilize data products developed by 
multiple data vendors, exchanges, and 
the exclusive SIPs. The decentralized 
consolidation model does not introduce 
additional fragmentation in the market 
data landscape. 
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613 See Proposing Release, 85 FR at 16768. See 
also supra note 533 (discussing the latencies that 
exist in the current centralized consolidated 
model). See also infra Section III.B.5 (discussing 
comments on the decentralized consolidation 
model’s impact on latency). 

614 See Proposing Release, 85 FR at 16782. See 
infra Section III.C.8 (discussing competing 
consolidator responsibilities under Rule 614). 

615 See Nasdaq Letter IV at 23–26; NYSE Letter II 
at 9, 13–18; IDS Letter I at 3, 4, 7–8, 9; STANY 
Letter II at 6; Data Boiler Letter I at 46; Angel Letter 
at 18, 20. 

616 See IDS Letter I at 3, 7; NYSE Letter II at 3, 
13; Nasdaq Letter IV at 25; Equity Markets 
Association Letter at 3 (quoting NYSE Letter II at 
3). 

617 See NYSE Letter II at 9, 13–18; IDS Letter I at 
3–4. One commenter said that the Commission 
should have considered the European Union’s 
efforts to create a consolidated tape with competing 
consolidators, noting that no such competing 
consolidators have registered. Angel Letter at 20. 
This commenter said that the proposal’s lack of 
discussion of other jurisdictions as alternatives was 
a potential violation of the APA. See id. at 21. The 
Commission does not believe the European Union’s 
experience with developing a consolidated tape is 
relevant for purposes of this proposal. The market 
and regulatory structure of the European Union are 
different than they are in the United States. In 
December 2019, the European Securities and 
Markets Authority (‘‘ESMA’’) released a report 
describing the obstacles to developing a 
consolidated tape in the EU, including the lack of 
data quality for OTC transactions, the need for a 
consolidated tape provider to have to negotiate 
contracts for data from 170 trading venues and 
approved publication arrangements, and certain 
regulatory requirements. See ESMA, MiFID II/ 

MiFIR Review Report No. 1: On the development 
in prices for pre- and post-trade data and on the 
consolidated tape for equity instruments (Dec. 5, 
2019), available at https://www.esma.europa.eu/ 
sites/default/files/library/mifid_ii_mifir_review_
report_no_1_on_prices_for_market_data_and_the_
equity_ct.pdf. See also European Commission, The 
Study on the Creation of an EU Consolidated Tape 
(Sept. 2020), available at http://
www.marketstructure.co.uk/wp-content/uploads/ 
Full-Report--The-Study-on-the-Creation-of-an-EU- 
Consolidated-Tape.pdf. The U.S. equity markets do 
not face the same issues and have vast experience 
in creating consolidated market data. 

618 See IDS Letter I at 7. See also NYSE Letter II 
at 13. This commenter said that the success of the 
proposed decentralized consolidation model ‘‘rests 
entirely on unfounded assumptions regarding the 
appearance of a market for competing consolidators 
. . .’’ Id. at 3. 

619 See IDS Letter I at 7. This commenter, a 
market data aggregation firm, also said that it would 
be very costly for it to become a competing 
consolidator because it would have to develop a 
new infrastructure to collect, consolidate, and 
disseminate NMS data since its method of data 
consolidation and dissemination is ‘‘fundamentally 
different’’ than that used by the exclusive SIPs. See 
IDS Letter II at 1, 2–3. 

620 See IDS Letter I at 3, 9. The commenter also 
said that the Commission failed to meet its burden 
to examine economic costs and inefficiencies of the 
proposal because it did not consider the possibility 
of a delayed implementation, or that it may never 
be implemented or that it may cease to be viable. 
See also IDS Letter II at 3. The commenter stated 
that the proposal did not discuss contingencies in 
the event of such occurrences. See IDS Letter I at 
8. See also Nasdaq Letter IV at 24 (stating that the 
Commission did not imagine an environment in 
which only a few competing consolidators survive 
the initial period of entry). 

621 Nasdaq Letter IV at 25. See also Angel Letter 
at 20 (stating the only competing consolidators will 
be the two existing exclusive SIPs because only 
they can afford to comply with Regulation SCI). 

622 See NYSE Letter II at 17–18; IDS Letter I at 3– 
4. 

623 See NYSE Letter II at 17–18. See also IDS 
Letter I at 3–4, 16 (stating that because the proposal 
did not establish criteria to determine when a 
competing consolidator would be deemed a facility 
of an exchange, there was no reasoned basis to 
assume that half of the competing consolidators 
would be exchanges); infra Section III.C.7(a)(iv) 
(discussing competing consolidators affiliated with 
exchanges). 

624 See NYSE Letter II at 18. 17 CFR 242.614(a)(1) 
(Rule 614(a)(1)) provides that only entities that 
receive information with respect to quotations for 
and transactions in NMS stocks directly from a 
national securities exchange or national securities 
association pursuant to an effective NMS plan, and 
generate consolidated market data for 
dissemination, will be required to register as 
competing consolidators. See infra Section 
III.C.7(a)(iii) (discussing this change). 

625 See NYSE Letter II at 18. 
626 See id. at 17; Nasdaq Letter IV at 2, 24; STANY 

Letter II at 7 (‘‘[S]elf-aggregators may diminish what 
could potentially be a thin field.’’). 

627 See NYSE Letter II at 17. See also Nasdaq 
Letter IV at 2. 

In the Proposing Release, the 
Commission described the significant 
latencies that exist in the centralized 
consolidation model and explained 
specifically how the decentralized 
consolidation model will address 
them.613 Further, the Commission 
discussed how the proposed rules will 
address data quality, availability, and 
reliability 614 and the disclosure of fees 
set by competing consolidators. The 
Commission provided information 
demonstrating how the proposed rules 
would achieve the Commission’s goal of 
modernizing the national market system 
so that consolidated market data is 
disseminated to market participants in 
an accurate, reliable, prompt, and fair 
manner. 

3. Comments on the Viability of the 
Decentralized Consolidation Model 

Commenters questioned whether 
enough competing consolidators would 
enter the market to make the 
decentralized consolidation model 
viable.615 Some commenters stated that 
the success of the model depends on the 
creation of multiple competing 
consolidators.616 

Several of these commenters stated 
that the proposal lacked support to 
assume that multiple competing 
consolidators would enter the 
market.617 One commenter stated that 

the proposal assumes there would be a 
competitive market but lacks support for 
its assumption that there would be 
multiple competing consolidators.618 
This commenter said that a competitive 
market could not arise if only a few 
competing consolidators were 
established, resulting in competing 
consolidators charging a premium for 
consolidated market data.619 The 
commenter said that the proposal did 
not consider this possibility, nor did it 
reasonably consider whether any 
competing consolidators would register, 
their viability, and the costs to investors 
and other market participants if the 
competing consolidators ceased 
operating.620 

One commenter said that there may 
be few competing consolidators because 
‘‘SROs or other firms may have cost or 
other economic advantages (e.g., scale or 
scope economies) not enjoyed by other 
potential consolidators . . .’’ resulting 
in competition insufficient to achieve 
the proposal’s goals.621 Two other 
commenters, however, stated that the 
proposal incorrectly presumed the 
willingness of SROs to become 

competing consolidators.622 One of the 
commenters stated that the proposal 
lacked analysis supporting why SROs 
would want to incur the costs of 
becoming a competing consolidator, 
why the SROs that operate the existing 
exclusive SIPs would want to become 
competing consolidators, and how 
exchange-affiliated competing 
consolidators could avoid being deemed 
a facility of an exchange.623 

Finally, one commenter questioned 
the proposal’s assumption that current 
market data vendors would choose to 
become competing consolidators.624 
The commenter said data vendors that 
want to continue to receive proprietary 
data from an SRO would have to register 
as competing consolidators, or they 
would have to subscribe to a competing 
consolidator to purchase this data. The 
commenter said the price of this data 
could increase, causing a data vendor’s 
customer base to decrease. The 
commenter said the proposal lacks 
analysis of whether the added costs to 
vendors outweigh the benefits to 
vendors and said the proposal would 
cause data vendors to leave the 
market.625 

Three commenters stated that large 
broker-dealers would opt to become 
self-aggregators instead of becoming 
competing consolidators or being 
subscribers of competing 
consolidators.626 Because one 
commenter believed that larger broker- 
dealers would likely become self- 
aggregators, the commenter said that the 
remaining potential customer base for 
competing consolidators would be less 
likely to need faster and more 
comprehensive market data and thus 
would not benefit from the introduction 
of competing consolidators.627 Another 
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628 See Nasdaq Letter III at 7. 
629 See Nasdaq Letter IV at 24. One commenter 

also said that customers that decide to self-aggregate 
instead of subscribe to a competing consolidator 
would reduce the number of potential subscribers 
for competing consolidators. Accordingly, the 
potential revenues of competing consolidators 
would be reduced as well. IDS Letter I at 14. 

630 See infra Section V.C.2(a)(ii)c. The 
Commission estimates that approximately eight 
entities, including SRO affiliates and broker-dealers 
that currently aggregate for themselves, will become 
competing consolidators. See infra Section 
IV.C.1(b). Some commenters responded that they 
are considering registering as competing 
consolidators. See supra note 604. The Commission 
believes that even if a smaller number of competing 
consolidators enters the market, there will be some 
degree of competition, which will yield benefits. 
See infra Section V.C.2(a)(ii). 

631 See infra Section III.E.2(c). 
632 See infra Section III.B.6. 

633 See supra note 630. 
634 See infra Section III.C.7. See also infra Section 

III.H. 
635 See CTA Plan, CTA Tape A & B Subscriber/ 

Household Metrics: CTA Q2 2020, available at 
https://www.ctaplan.com/publicdocs/ctaplan/ 
CTAPLAN_Population_Metrics_2Q2020.pdf (last 
accessed Nov. 27, 2020) (describing the different 
categories of subscribers). 

636 See UTP Plan, UTP Q2 2020 U.S. Equities 
Securities Information Processor (UTP SIP) Key 
Quarterly Operating Metrics of TAP: Tape C 
Subscriber/Household Metrics, available at http://
www.utpplan.com/DOC/UTP_2020_Q2_Stats_with_
Processor_Stats.pdf (last accessed Nov. 27, 2020) 
(describing the different categories of subscribers). 

637 See supra note 626. 
638 See supra note 533. 
639 Additionally, self-aggregators are permitted to 

generate consolidated market data solely for 
internal use. A firm that wants to generate and 
disseminate consolidated market data to its 
customers will have to purchase the consolidated 
market data from a competing consolidator rather 
than self-aggregate to avoid the internal use 
limitation or would have to purchase proprietary 
data feeds. See Rule 600(b)(83); see also infra 
Section III.D.2. 

commenter stated that less than 1% of 
exclusive SIP customers are proprietary 
DOB feed customers, and because 
proprietary data feeds would continue 
to be faster than competing 
consolidators, the potential increase in 
subscribers for competing consolidators 
over the total number of professional 
SIP data subscribers would amount to a 
fraction of the 1%.628 The commenter 
stated that the Commission’s 
assumption that there would be 12 
competing consolidators did not 
consider that many users of NMS 
information would become self- 
aggregators and not subscribers of 
competing consolidators.629 

The Commission believes that the 
decentralized consolidation model is a 
viable data dissemination model and 
that a sufficient number of competing 
consolidators will register to provide 
data consolidation and dissemination 
services to market participants due to 
significant anticipated demand from 
market participants for consolidated 
market data products that will be 
provided competitively, with lower 
latency, enhanced content, and 
competitive pricing.630 Competing 
consolidators will be the only entities 
permitted to receive the data content 
underlying consolidated market data at 
the prices set by the Equity Data Plans, 
which will be filed with the 
Commission pursuant to Rule 608 and 
reviewed for compliance with statutory 
and regulatory standards,631 and 
permitted to sell consolidated market 
data products to customers, and the 
prices set by competing consolidators 
will be subject to competitive forces 
under the decentralized consolidation 
model. As consolidated market data 
products, including connectivity to 
competing consolidators, would be 
subject to competitive pricing, they 
would likely be offered at lower prices 
than the current equivalent proprietary 
data products.632 The Commission 

believes that competitive pricing, 
combined with market participants’ 
need for consolidated market data, will 
drive demand for competing 
consolidators. 

The decentralized consolidation 
model will foster a competitive 
environment, which should provide 
benefits to market participants even if 
there is a small number of competing 
consolidators.633 Competing 
consolidators will be able to register and 
begin operations at any time.634 This 
competitive dynamic should enhance 
the operation of the national market 
system by incentivizing competing 
consolidators to continually seek to 
provide optimal consolidated market 
data products for end users. 

In addition, the Commission believes 
that because market participants require 
consolidated market data to participate 
in the market and to comply with 
regulatory requirements, such as Rule 
611 and Rule 603(c), competing 
consolidators will enter the market to 
service this demand. The Commission 
believes that market participants will 
continue to need consolidated market 
data under the decentralized 
consolidation model because a 
significant number of non-professional 
subscribers and other market 
participants use SIP data today and 
likely will not become self-aggregators, 
thereby promoting the viability of this 
model. The Equity Data Plans report 
significant numbers of subscribers for 
SIP data. For example, the CTA Plan 
reports 5.4 million non-professional 
subscribers, 290,000 professional 
subscribers, 368 real-time internal use 
only vendors, 234 real-time external 
vendors, and 327 non-display vendors 
in the second quarter of 2020.635 The 
Nasdaq UTP Plan reports 5.7 million 
non-professional subscribers, 280,000 
professional subscribers, 316 real-time 
only vendors, 252 real-time external 
vendors and 319 non-display vendors 
for second quarter of 2020.636 Many of 
these current exclusive SIP subscribers 
are likely to need the data services of a 
competing consolidator, which 

indicates the potential demand for 
consolidated market data products. 
Further, some market participants that 
currently rely on proprietary market 
data feeds may decide to utilize a 
competing consolidator because the 
Commission believes that competing 
consolidators will offer faster and more 
comprehensive alternatives to current 
exclusive SIP and proprietary feeds at 
competitive pricing. 

Three commenters suggested that 
large broker-dealers that self-aggregate 
would either not become competing 
consolidators or would not become 
subscribers of competing 
consolidators.637 Some market 
participants today purchase exchange 
proprietary data products and aggregate 
such data for their own uses. There is 
no regulatory requirement to purchase 
proprietary data, but a market has 
developed for these enhanced products. 
The Commission believes that 
competing consolidators, operating in a 
decentralized consolidation model, will 
improve the latencies that exist in the 
current centralized consolidation 
model. The competitive environment 
fostered by the decentralized 
consolidation model should result in 
greater innovation and the timely 
adoption of updated technologies into 
the aggregation and transmission of 
consolidated market data.638 Further, 
the Commission believes that the 
additional content that will be available 
in consolidated market data products 
may also serve some market participants 
that purchase proprietary data. As a 
result, the Commission believes that 
some market participants may choose to 
use consolidated market data products 
disseminated by competing 
consolidators rather than aggregate it 
themselves; for example, with the 
improved latencies of a competing 
consolidator, it could be more 
convenient or cheaper for certain market 
participants to subscribe to a competing 
consolidator than to self-aggregate.639 

Further, the Commission believes that 
it is possible that a broker-dealer or RIA 
that self-aggregates could decide to 
become a competing consolidator. For 
example, a firm may decide that the 
benefits of entering the competing 
consolidator business, such as 
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640 See letter from Douglas A. Cifu, Chief 
Executive Officer, Virtu Financial, to Vanessa A. 
Countryman, Secretary, Commission, dated Aug. 
28, 2020, at 4, available at https://www.sec.gov/ 
comments/sr-nyse-2020-05/srnyse202005-7707480- 
222891.pdf (expressing interest in establishing a 
competing consolidator); infra Section V.C.2(d)(i). 

641 The commenter said that no potential 
competing consolidator would register and incur 
the attendant costs of becoming a competing 
consolidator before the Commission approves the 
effective national market system plan. The 
commenter said, ‘‘[n]o rational entity would expend 
the effort to create a competing consolidator if it 
cannot estimate the relevant costs and benefits.’’ 
IDS Letter I at 8. The commenter also said that 
without knowing the number of competitors and 
customers and the fees it can charge, a potential 
competing consolidator cannot estimate whether its 
revenue would exceed its costs. See IDS Letter I at 
14. 

642 Id. at 3. 
643 See id. 
644 NYSE Letter II at 14. See also id. at 15 (stating 

that potential competing consolidators would be 
deterred from registering because they would not 
know the cost of market data or what they could 
charge for consolidated market data). 

645 See infra Section III.E.2(c). 
646 See infra Section III.H. 

647 See infra Section III.E.2(c). 
648 See supra note 635 and accompanying text. 
649 See, e.g., CTA Plan, Key Operating Metrics of 

Tape A&B U.S. Equities Securities Information 
Processor (CTA SIP), available at https://
www.ctaplan.com/publicdocs/ctaplan/CTAPLAN_
Processor_Metrics_3Q2020.pdf (last accessed Nov. 
27, 2020) (providing peak messages per second, 100 
milliseconds, and 10 milliseconds and peak 
transactions and capacity transactions per day and 
latency information for Tapes A and B); UTP Q3 
2020—July Tape C Quote Metrics, available at 
http://www.utpplan.com/DOC/UTP_website_
Statistics_Q3-2020-July.pdf (last accessed Nov. 27, 
2020) (for Tape C). 

650 See NYSE Letter II at 13, n. 42. 
651 Id. 
652 See id. 
653 See id. at 14. 
654 See IDS Letter I at 9. 
655 See id. 

656 See id. at 3. 
657 See Proposing Release, 85 FR at 16776. 
658 See SIFMA Letter at 5; Fidelity Letter at 3, 10; 

IEX Letter at 1, 2. 
659 See SIFMA Letter at 5; Fidelity Letter at 3. 
660 IEX Letter at 2. 

generating a new revenue stream or 
providing services to its customers by 
disseminating consolidated market data 
products to them, exceed the costs of 
becoming a competing consolidator.640 

One commenter stated that 
unresolved issues regarding the 
regulatory framework for competing 
consolidators would deter competing 
consolidators from registering, 
including whether and when the 
Commission would approve an effective 
national market system plan.641 The 
commenter said the proposal ‘‘does not 
adequately consider or analyze the 
structural requirements or potential 
revenue and cost streams for competing 
consolidators or the implications of this 
model on costs to market participants 
. . .’’ 642 The commenter said the 
proposal raises questions regarding the 
fees competing consolidators can charge 
and the value they add to subscribers.643 
Similarly, another commenter stated 
that ‘‘[t]he stability and viability of any 
potential competing consolidator’s 
revenues are entirely dependent on 
outside conditions, including the yet-to- 
be determined fees set by NMS plans 
. . . . ’ ’’ 644 

While the Commission acknowledges 
that the future fees for data content 
underlying consolidated market data 
have not been developed or proposed by 
the effective national market system 
plan(s),645 the Commission believes that 
this should not be an impediment to 
potential competing consolidators 
evaluating whether to register. The fees 
for the data content underlying 
consolidated market data will be 
established before competing 
consolidators can begin to register 646 

and will be the same for all data users, 
so competing consolidators can evaluate 
how they will compete on the services 
they provide to subscribers, such as 
their aggregation and transmission 
services for consolidated market data 
products. Further, the Commission 
believes that there will be downward 
pressure on the fees for the data content 
underlying consolidated market data as 
compared to fees for proprietary data.647 
Potential competing consolidators can 
evaluate the potential subscriber 
pool 648 of market participants that do 
not self-aggregate, including current SIP 
users, and current exclusive SIP metrics 
to evaluate potential technology 
needs.649 

Finally, one commenter stated that 
the Commission did not address the 
possibility that a competing 
consolidator could begin operations, the 
exclusive SIPs would be dismantled, 
and the competing consolidator could 
go out of business and cease operations 
by publishing a notice of its cessation of 
operations on Form CC.650 This 
commenter also stated that the 
Commission did not ‘‘meaningfully 
rebut’’ the reasons why competing 
consolidators would not appear in 
sufficient numbers, qualifications, and 
duration to produce the proposed 
decentralized consolidation model 651 
and that the Commission assumes, 
without relying on underlying data, that 
competing consolidators would be able 
to operate successfully.652 The 
commenter said this lack of analysis 
was a violation of the APA.653 Similarly, 
another commenter questioned what 
would happen if a number of competing 
consolidators ceased operations, which 
would result in the system not being 
viable.654 This commenter compared 
competing consolidators that could 
terminate operations by filing a Form 
CC to the exclusive SIPs, which are 
obligated to perform their duties.655 The 
commenter also stated that the proposal 

failed to consider the costs to investors 
and other market participants if a 
competing consolidator ceased to 
operate.656 

The Commission believes that it is 
highly unlikely that all competing 
consolidators would cease operations 
because market participants require 
consolidated market data to trade, both 
for competitive purposes and to comply 
with regulatory requirements such as 
best execution, the Vendor Display 
Rule, and the Order Protection Rule. 
Market participants that do not self- 
aggregate will not be able to trade 
without the consolidated market data 
products produced by competing 
consolidators. This demand for 
consolidated market data will ensure 
that competing consolidators, as the 
providers of consolidated market data 
products, are operating in the national 
market system at all times. If one 
competing consolidator ceases to 
operate, the Commission believes that 
other competing consolidators will be 
available to provide consolidated 
market data products to the customers 
of the competing consolidator that has 
ceased operations or that new entrants 
would quickly arise to fill any gaps in 
supply. Finally, consistent with the 
requirements under the APA, the 
Commission discussed in the Proposing 
Release why it believes that competing 
consolidators would begin operations in 
the decentralized consolidation model 
and why they would be viable.657 

4. Comments on Conflicts of Interest 

Three commenters said the proposed 
decentralized consolidation model 
would mitigate the conflicts of interest 
that exist in the current centralized 
consolidation model, in which the 
exchanges operate the exclusive SIPs 
while also selling proprietary market 
data products that compete with SIP 
data.658 Two of the commenters 
highlighted high market data costs and 
latency as two effects of the conflicts, 
suggesting that eliminating such 
conflicts would help make competing 
consolidators’ data dissemination a 
‘‘viable alternative’’ to proprietary 
feeds.659 Another commenter stated that 
the proposal would ‘‘replace an 
outdated and conflicted monopoly 
system to deliver core data with one that 
is competitive and better able to adapt 
to future changes and investors’ 
needs.’’ 660 The Commission agrees that 
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661 See AHSAT Letter at 1, 3; BlackRock Letter at 
5; DOJ Letter at 2–3, 4; Fidelity Letter at 3, 10; 
MEMX Letter at 6, 7, 8; SIFMA Letter at 1, 5, 11; 
Wellington Letter at 1; ICI Letter at 4, 10; ACS 
Execution Services Letter at 5; Better Markets Letter 
at 3; Capital Group Letter at 4; IEX Letter at 3. 

662 See DOJ Letter at 4. 
663 AHSAT Letter at 1. 
664 SIFMA Letter at 1. 
665 See id. at 11. See also NovaSparks Letter at 1 

(stating that competition will encourage competing 
consolidators to deliver excellent performance). 

666 See MEMX Letter at 6, 7, 8; ICI Letter at 10; 
BlackRock Letter at 5. 

667 See ICI Letter at 10. 
668 See MEMX Letter at 6, 8; BlackRock Letter at 

5. See also NBIM Letter at 6 (stating that it uses 
direct feeds to reflect the ‘‘physical reality’’ of the 
broker-dealers whose performance it needs to 
evaluate and that the proposal would provide an 
opportunity for competitive processors located in 
the same data centers as most institutional broker- 
dealers to emerge). 

669 See ACS Execution Services Letter at 5 (stating 
that the model would reduce content and latency 
differentials between SIP and proprietary market 
data); DOJ at 2–3, 4 (supporting the proposal’s 
efforts to address the granularity and latency 
differentials between SIP and proprietary market 
data). 

670 See Cboe Letter at 23; Citadel Letter at 5; 
STANY Letter II at 5, 6; NYSE Letter II at 11, 22, 
23; Nasdaq Letter IV at 49; Angel Letter at 18, 19; 
TD Ameritrade Letter at 12; FINRA Letter at 8; IDS 
Letter I at 15; Data Boiler Letter II at 2; Proof 
Trading Letter at 1. 

671 See TD Ameritrade Letter at 12. 
672 See Data Boiler Letter II at 2. 
673 See Nasdaq Letter IV at 49. 
674 NYSE Letter II at 9, 10, 23. Similarly, one 

commenter stated that the Commission solely relied 
on comments from the Market Data Roundtable to 
support its belief that the decentralized 
consolidation model would reduce transmission 
latency differentials between SIP and proprietary 
market data. See Nasdaq Letter IV at 45. 

675 The commenter said that the Commission has 
ignored ‘‘the impact of significant changes to the 
SIP infrastructure already implemented by the 
SROs and to the governance of the national market 
systems that the Commission recently imposed, 
while overlooking the impressive performance of 
the existing system in a time of extreme market 
volatility.’’ NYSE Letter II at 10. 

676 Today, each exclusive SIP must collect data 
from geographically dispersed SRO data centers, 
consolidate the data, and then disseminate the 
consolidated data from the exclusive SIP’s location 
to end-users, which are often in other locations, in 
a hub-and-spoke form of centralized consolidation 
that creates additional latency. See Proposing 
Release, 85 FR at 16765. 

677 See NBIM Letter at 4. 
678 See infra Section V.C.2(c) (discussing the 

effect of the decentralized consolidation model on 
innovation in data delivery and reducing latency 
differentials). Although the exclusive SIPs have 
reduced their aggregation latencies and made other 
improvements, as the Commission stated above, 
there is currently no competition for consolidated 
market data, and the technology for the distribution 
of SIP data has continued to meaningfully lag 
behind technologies utilized across the private 
competitive data landscape. See supra Section 
III.B.2. 

the decentralized consolidation model 
will help mitigate the conflicts of 
interest inherent in the existing 
exclusive SIP model by allowing 
independent entities in the form of 
competing consolidators and self- 
aggregators, rather than SRO-affiliated 
exclusive SIPs, to collect, consolidate, 
and disseminate consolidated market 
data. 

5. Comments on Latency 
Several commenters stated that the 

proposed decentralized consolidation 
model could reduce latency in the 
dissemination of consolidated market 
data.661 One commenter stated that the 
decentralized consolidation model 
would allow more timely delivery of 
consolidated market data.662 Another 
commenter said the proposal’s content 
and latency reforms ‘‘go a long way.’’ 663 

One commenter stated that the 
proposal’s changes to latency would 
‘‘modernize market data 
infrastructure.’’ 664 This commenter said 
that competition among competing 
consolidators would reduce geographic 
and aggregation latency.665 Other 
commenters also noted the proposed 
decentralized consolidation model’s 
potential beneficial effects on 
geographic latency.666 One commenter 
stated that the proposal would reduce 
geographic latency because exchange 
data would no longer be aggregated by 
the exclusive SIPs in two locations, and 
competing consolidator subscribers 
could receive consolidated data within 
the data center of the competing 
consolidator.667 Two commenters said 
that the proposed decentralized 
consolidation model could reduce the 
geographic, aggregation, and 
transmission latency differentials 
between proprietary market data feeds 
and SIP data.668 Other commenters also 
noted the proposed decentralized 
consolidation model’s potential to 

reduce both the latency and the content 
differentials between proprietary market 
data feeds and SIP data.669 

However, several commenters 
questioned whether the decentralized 
consolidation model could 
meaningfully impact the latency of 
consolidated market data.670 One 
commenter said that there was no 
guarantee that competition would result 
in improved latency.671 Another said 
that exchanges could increase the 
latency gap between proprietary data 
and consolidated market data with 
frequent upgrades.672 One commenter 
stated that the proposal failed to explain 
how the decentralized consolidation 
model would reduce latency and asked 
the Commission to explain why the 
proposed model is preferable to the 
distributed SIP alternative, which 
would address geographic latency.673 
Another commenter said that the 
proposed decentralized consolidation 
model is inconsistent with the 
Commission’s obligations under the 
APA because it is not based on current 
market conditions and relies instead on 
‘‘outdated discussions and panelist 
comments’’ from the Market Data 
Roundtable.674 The commenter said that 
changes to market data infrastructure 
and governance have since reduced the 
latency differentials.675 

The Commission believes that 
fostering a competitive environment for 
the collection, consolidation, and 
dissemination of consolidated market 
data will result in such data being 
delivered to market participants in a 
decentralized manner with improved 
geographic, aggregation, and 

transmission latencies. With respect to 
geographic latency, unlike the current 
exclusive centralized consolidation 
model, the decentralized consolidation 
model will allow the direct delivery of 
each SRO’s market data to competing 
consolidators and self-aggregators, and 
competing consolidators may be located 
in the same data center as their 
subscribers. This stands in stark contrast 
to today’s model where (a) one 
consolidator is located in one 
centralized data center while (b) a 
significant number (in some cases a 
majority) of subscribers are located in 
different data centers, and (c) each 
SRO’s market data is required to travel 
to the one centralized location to be 
aggregated, prior to (d) traveling to yet 
another data center for receipt and use 
by subscribers.676 In the decentralized 
consolidation model, SRO data will no 
longer be required to travel to a separate 
central location for consolidation by an 
exclusive SIP. Consolidation could 
occur at the data center where a data 
end-user is located instead of occurring 
only at the CTA/CQ SIP and the Nasdaq 
UTP SIP data centers. As one 
commenter stated, the physical location 
of a processor is critical.677 

Furthermore, competition will 
incentivize competing consolidators to 
minimize latency and improve 
aggregation and transmission 
performance and services for 
consolidated market data products 
through the use of low-latency 
aggregation and transmission 
technologies.678 Competing 
consolidators and self-aggregators will 
not be restricted to the transmission 
methods mandated by the Equity Data 
Plans, and competing consolidators will 
compete with each other based on the 
efficiency of their aggregation of raw 
SRO data to generate consolidated 
market data. In contrast to today’s non- 
competitive exclusive SIPs, the 
Commission believes that competing 
consolidators will be incentivized to 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00052 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18647 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

679 See text accompanying notes 602–603. The 
Commission notes that the Nasdaq UTP SIP revised 
its technology in the fourth quarter of 2016 to lower 
quote latency at the 99th percentile from 5,393 
microseconds to 28 microseconds. In the same 
quarter, the CQS SIP’s 99th percentile of latency 
was 1,570 microseconds and it did not reduce that 
latency to below 100 microseconds until the third 
quarter of 2020. See Nasdaq UTP Q3 2020— 
September Tape C Quote Metrics, available at 
http://utpplan.com/DOC/UTP_website_Statistics_
Q3-2020-September.pdf (last accessed Nov. 27, 
2020); Key Operating Metrics of Tape A&B U.S. 
Equities Securities Information Processor (CTA 
SIP), available at https://www.ctaplan.com/ 
publicdocs/ctaplan/CTAPLAN_Processor_Metrics_
3Q2020.pdf (last accessed Nov. 27, 2020). 

680 See SIFMA Letter at 11; BlackRock Letter at 
5. 

681 See ICI Letter at 10; BlackRock Letter at 5. 
682 See, e.g., ICE Global Network: New Jersey 

Metro, available at https://www.theice.com/market- 
data/connectivity-and-feeds/wireless/new-jersey- 
metro (last accessed Nov. 27. 2020); Nasdaq, 
Wireless Connectivity—Metro Millimeter Wave 
Frequently Asked Questions, available at https://
www.nasdaq.com/docs/2020/01/15/Metro_
Millimeter_Wave_FAQ.pdf (last accessed Nov. 27, 
2020). 

683 See NovaSparks Letter at 1. See also Nasdaq 
Equity Trader Alert #2015–194, ‘‘Nasdaq 
Reintroducing FPGA Order Entry Ports, 
Announcing Port and Pricing Updates for 2016,’’ 
available at https://www.nasdaqtrader.com/ 
TraderNews.aspx?id=ETA2015-194 (last accessed 
Nov. 27, 2020); Flanagan, Terry, Co-Location: How 
Close Can You Get?, MarketsMedia (Dec. 27, 2012), 
available at https://www.marketsmedia.com/co- 
location-how-close-can-you-get/ (explaining the use 
of FPGA to reduce co-location latencies). 

684 See IDS Letter I at 15. 

685 See id. 
686 See infra Section III.B.9. 
687 See Citadel Letter at 5; STANY Letter II at 6; 

NYSE Letter II at 11, 23. 
688 See NYSE Letter II at 23. 
689 See id. at 11. 
690 See Angel Letter at 18. 
691 See AHSAT Letter at 1; BlackRock Letter at 5; 

DOJ Letter at 2–3, 4; Fidelity Letter at 10; MEMX 
Letter at 3, 6, 7, 8; SIFMA Letter at 1, 11; Wellington 
Letter at 1; ICI Letter at 10; ACS Execution Services 
Letter at 5; Better Markets Letter at 3. 

692 See Proof Trading Letter at 1. 
693 See, e.g., Capital Group Letter at 2, 4; Fidelity 

Letter at 2; State Street Letter at 2. 
694 See supra note 670. 
695 See Nasdaq Letter IV at 8, 23–24; NYSE Letter 

II at 22, 23; STANY Letter II at 6; Angel Letter at 
19; FINRA Letter at 8–9. 

696 Angel Letter at 19. 
697 See id. 
698 See Proposing Release, 85 FR at 16767–8. 

make continued improvements.679 For 
example, competing consolidators will 
be incentivized to minimize the amount 
of time it takes to aggregate consolidated 
market data products; 680 reduce their 
transmission latency681 (e.g., by offering 
wireless connectivity through 
microwave or laser technology, 
currently offered by exchanges 682); 
reduce connectivity latency (e.g., by 
offering field-programmable gate array 
(‘‘FPGA’’) services 683); lower 
connectivity fees; enhance customer 
service; and enhance their technology 
and services to remain competitive. 
Competing consolidators providing 
consolidated market data products to 
clients for electronic trading will likely 
compete along all of these lines, similar 
to the manner in which the providers of 
proprietary data products have 
competed. Further, self-aggregators will 
be able to better utilize technologies to 
perform their aggregation and 
transmission functions. 

One commenter asserted that the 
proposed decentralized consolidation 
model assumed that competing 
consolidators would specialize in lower 
latency data but said that this 
assumption was accurate only if the 
SROs from which they receive data can 
offer low-latency connectivity.684 The 
commenter noted that the proposal 

could result in the discontinuation of 
low-latency connectivity options by 
SROs and said that the Commission did 
not assess the impact of the proposal on 
this connectivity market.685 The 
Commission believes that this comment 
fails to recognize the ways in which the 
proposal addressed the connectivity 
market. In specifying ‘‘by the same 
means, and on the same terms,’’ at a 
minimum, the Commission has 
prohibited an SRO from providing 
superior connectivity for proprietary 
data products than it provides for NMS 
data. The Commission further addresses 
these concerns below.686 

Some commenters stated that 
competing consolidators would not 
eliminate geographic latency.687 One 
commenter stated that geographic 
latency would still exist despite 
implementation of the proposed 
decentralized consolidation model.688 
The commenter stated that incremental 
reductions to transmission latency 
would be the most the decentralized 
consolidation model could achieve but 
that the Commission failed to analyze 
whether such reductions would be 
worth the cost of the proposal.689 
Another commenter stated that 
competing consolidators would still be 
subject to geographic and operational 
latency, which would result in 
competing consolidators located within 
the same data center disseminating 
differing prices.690 

Other commenters stated that the 
proposed decentralized consolidation 
model would reduce the latencies 
associated with the dissemination of SIP 
data.691 The Commission agrees and 
believes that the model will 
significantly reduce geographic latency 
because, as described above, it will 
allow consolidation of market data to 
occur at the data center where a data 
end-user is located and end the 
consolidation of data at a single location 
where end-users may not be located. 
While full elimination of geographic 
latency for NMS data is impossible in a 
marketplace where different markets are 
located in different geographic 
locations, the reduction of latency 
caused by a centralized consolidation 
requirement is desirable and will result 

in significant latency benefits. If a 
competing consolidator chooses not to 
provide a consolidation service in all of 
the data centers of its users, the 
Commission believes the users will still 
benefit from reduced aggregation and 
transmission latencies resulting from 
competition among competing 
consolidators. 

Finally, one commenter said that the 
current latency of the exclusive SIPs is 
sufficient for agency trading and 
doubted that any latency improvements 
would benefit long-term investors.692 
However, several commenters 
representing long-term investors 
expressed the view that the current 
latency of the SIPs was not sufficient to 
meet their needs.693 While the current 
latency of the exclusive SIPs may be 
sufficient for some retail investors and 
other visual consumers of market data, 
the Commission believes that the 
reduction in latency should enhance 
trading by the brokers who service retail 
investors by allowing them to evaluate 
the markets quickly, adjust their quotes, 
trade more efficiently and 
competitively, and facilitate best 
execution. Furthermore, the addition of 
new data content in consolidated 
market data and the competitive 
environment fostered by the 
decentralized consolidation model may 
allow agency brokers to purchase 
consolidated market data products, 
which may be offered at a lower cost 
than current proprietary data, rather 
than proprietary data feeds, which 
could result in cost savings for 
investors. 

While some commenters stated the 
proposed decentralized consolidation 
model would have little, if any, impact 
on latency,694 other commenters said 
that the decentralized consolidation 
model would perpetuate latency 
differentials.695 One commenter stated 
that competing consolidators would 
initiate a ‘‘costly arms race in 
speed,’’ 696 resulting in major market 
participants complaining about having 
to pay a premium for the fastest 
consolidator.697 One commenter said 
nothing in the proposal would address 
the Commission’s concerns expressed in 
the Proposing Release 698 about a ‘‘two- 
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699 Nasdaq Letter IV at 23–24. This commenter 
also said that the ‘‘two-tiered’’ environment adds no 
cost to the majority of traders and believed that SIP 
data is sufficient for human traders who would not 
benefit from expensive infrastructure and that 
professional traders tend to opt for custom solutions 
rather than buying the same products anyway. 
Nasdaq Letter III at 5. 

700 See Nasdaq Letter IV at 8. 
701 See id. at 8, 42. 
702 Id. at 26. 
703 See Nasdaq Letter IV at 8, 23–24; NYSE Letter 

II at 22, 23; STANY Letter II at 6; Angel Letter at 
19; FINRA Letter at 8–9. 

704 See NYSE Letter II at 22, 23; STANY Letter II 
at 6. 

705 See NYSE Letter II at 23. See also Healthy 
Markets Letter I at 2–3. 

706 See NYSE Letter II at 23. 
707 FINRA Letter at 8. 
708 See id. at 8. The commenter also said that 

competing consolidators that aggregate data for 
themselves would have a latency advantage over 
their subscribers. Id. 

709 See id. at 8–9. See also Healthy Markets Letter 
I at 3 (recommending that an exchange that wished 
to send data to its customer be required to do so 
‘‘through an affiliate that would receive the same 
data, at the same time, on the same terms, and at 
the same cost as any competing SIP distributor’’). 

710 See NBIM Letter at 4. This commenter, 
however, also stated that from an asset manager’s 
perspective, the proposal would reduce its needs 
for direct feeds if there is a competitive 
consolidated tape offering. Id. 

711 See infra Section III.D.2(d). 
712 In the Proposing Release, the Commission 

noted that self-aggregators could have a minor 
latency advantage over market participants that use 
a competing consolidator for their consolidated 
market data. See Proposing Release, 85 FR at 16791. 

713 Self-aggregators could have a cost advantage 
over market participants that receive consolidated 
market data from a competing consolidator because 
self-aggregators will not be required to compensate 
a competing consolidator for its services. A self- 
aggregator will of course incur expenses to generate 
consolidated market data including the costs of 
having the systems capability to collect, 
consolidate, and generate consolidated market data. 
It may use a vendor to establish connectivity to an 
SRO or to perform aggregation or other functions 
necessary for generating consolidated market data. 
As a result, any potential cost advantage of a self- 
aggregator over market participants that purchase 
consolidated market data from competing 
consolidators may not be significant. 

714 See infra Section V.C.4(b). 
715 See BestEx Research Letter at 4; DOJ Letter at 

4, 5; Committee on Capital Markets Letter at 6; 
IntelligentCross Letter at 5; Better Markets Letter at 

tiered market data environment’’ 699 and 
argued that competing consolidators 
would create a multi-tiered market 
where market participants would be 
charged more for better products and 
faster services.700 Further, this 
commenter stated that competing 
consolidator subscribers, such as retail 
investors, would be at a latency 
disadvantage to self-aggregators that can 
generate an NBBO faster.701 This 
commenter also said that competing 
consolidators could even start a ‘‘new 
fragmentation war’’ for latency-sensitive 
subscribers that need to be co-located 
near their competing consolidator.702 

The Commission believes that 
competing consolidators, based on 
subscriber demand, will develop 
different consolidated market data 
products for their subscribers and will 
compete on the basis of latency, 
resiliency, products and services 
offered, and other factors, including 
price. Subscribers also will be able to 
evaluate competing consolidators on the 
basis of system availability, network 
delay statistics, and data quality and 
system issues that will be publicly 
available in the Form CC and the 
performance statistics and operational 
information required to be disclosed by 
competing consolidators on a monthly 
basis by Rule 614. Different subscribers 
and trading applications may prioritize 
these factors differently. The 
Commission recognizes that there will 
be different needs for different 
participants and applications. However, 
the Commission does not believe that 
the realm of such differentiation and 
innovation should be exclusively 
limited to proprietary data products. As 
noted above, some commenters believed 
that the decentralized consolidation 
model would perpetuate latency 
differentials.703 Although there may be 
differences in the latencies among 
competing consolidators, the 
Commission believes the decentralized 
consolidation model will result in a net 
benefit in overall improved latencies for 
users of consolidated market data 
relative to the current model, and 
competitive market forces should 

reduce the likelihood of an unlevel 
playing field. 

Two commenters stated that self- 
aggregators would have a latency 
advantage over competing 
consolidators, which would continue a 
two-tiered market data environment 
despite the presence of competitive 
forces.704 One of the commenters said 
that self-aggregators would continue to 
obtain and use market data faster than 
subscribers of competing 
consolidators.705 The commenter also 
said that the proposal lacked an analysis 
of the latency advantages of self- 
aggregators over competing 
consolidators.706 Another commenter 
said the decentralized consolidation 
model would ‘‘institutionalize latency 
inequities’’ through the use of self- 
aggregators and competing 
consolidators.707 The commenter stated 
that the latency advantage of self- 
aggregators over competing 
consolidators was not actually minor, 
nor did it believe that competing 
consolidators could minimize the 
latency differences.708 This commenter 
suggested that the Commission should 
either require the SROs to delay 
provision of market data to self- 
aggregators or allow only competing 
consolidators to provide consolidated 
market data.709 One other commenter 
stated that broker-dealers that offer 
algorithmic trading would not be able to 
utilize a competing consolidator due to 
the inherent latency of third party 
aggregation.710 

As discussed more fully below,711 the 
Commission acknowledges that, unlike 
self-aggregators, competing 
consolidators would need to transmit 
consolidated market data to their 
customers,712 but does not believe that 

this would lead to the development of 
a two-tiered market. Latency sensitive 
customers of competing consolidators 
are likely to be co-located in the same 
data centers as their competing 
consolidators, so the transmission time 
between the servers of the competing 
consolidator and its customer will be 
exceedingly small. The Commission 
expects that market participants that 
elect to aggregate consolidated market 
data, whether competing consolidators 
or self-aggregators, will innovate and 
compete aggressively on the efficiency 
and cost-effectiveness of their 
aggregation technologies to attract and 
retain subscribers (in the case of 
competing consolidators) or to facilitate 
their trading strategies (in the case of 
self-aggregators). The Commission 
believes that the development and 
implementation of the technology to 
collect, consolidate, and generate 
consolidated market data will create 
opportunities for latency efficiencies 
that are of substantially greater 
magnitude than the transmission time 
between the server of a competing 
consolidator and its customer. 
Competing consolidators, for example, 
may benefit from economies of scale 
that allow them to offer a very low- 
latency product more cost effectively 
that an individual self-aggregator. In 
some cases, a competing consolidator 
may have a latency or cost advantage, 
and in others a self-aggregator may have 
such advantages.713 Competition may 
also impact the efficiency of choices.714 
Therefore, the Commission does not 
believe that self-aggregators would 
necessarily have a systematic latency 
advantage over customers of competing 
consolidators. 

6. Comments on the Potential Impact on 
Costs for Consolidated Market Data 

Several commenters said that the 
proposed decentralized consolidation 
model would result in a reduction in the 
cost of consolidated market data.715 One 
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3; RBC Letter at 5–6; State Street Letter at 3; Fidelity 
Letter at 3, 9; Wellington Letter at 1; BlackRock 
Letter at 5; IEX Letter at 3. 

716 See BestEx Research Letter at 4. 
717 See DOJ Letter at 3–4 (‘‘The Department agrees 

with the SEC’s belief that ‘by introducing 
competition and market forces into the collection, 
consolidation, and dissemination process, the 
decentralized consolidation model would help 
ensure that consolidated market data is delivered to 
market participants in a more timely, efficient and 
cost effective manner than the current centralized 
consolidation model.’ ’’); Committee on Capital 
Markets Regulation Letter at 6; IntelligentCross 
Letter at 5; Fidelity Letter at 9; Wellington Letter at 
1; ICI Letter at 4. 

718 See Better Markets Letter at 3. 
719 See RBC Letter at 5–6. 
720 See IEX Letter at 3. 
721 See Citadel Letter at 5. 
722 See STANY Letter II at 5; Data Boiler Letter 

I at 46–47; TD Ameritrade Letter at 12; NYSE Letter 
II at 9. 

723 See Cboe Letter at 23–24; FINRA Letter at 1, 
2, 3, 4; Angel Letter at 21, 24; Kubitz Letter at 1; 
Nasdaq Letter IV at 23, 26, 47–48, 60; TD 
Ameritrade Letter at 15. 

724 See STANY Letter II at 5. Similarly, another 
commenter said the proposal lacked a ‘‘reasoned 
analysis of expected costs and fees for market data 
under the decentralized consolidation model.’’ 
NYSE Letter II at 9. See also id. at 19–20. 

725 See Data Boiler Letter I at 46–47. 
726 See TD Ameritrade Letter at 12. 
727 See Nasdaq Letter IV at 23, 26, 47–48, 60; TD 

Ameritrade Letter at 15. 
728 See Nasdaq Letter IV at 23. 
729 See id. at 26. 
730 See id. at 60, n. 162. 
731 See id. at 47–48. 
732 TD Ameritrade Letter at 15. 
733 See Angel Letter at 23. 
734 See id. at 20. 
735 See id. at 21. 
736 See Cboe Letter at 23–24; Kubitz Letter at 1; 

Angel Letter at 21, 24; Nasdaq Letter IV at 27, 30, 
60, n. 162; Data Boiler Letter II at 1. 

737 See FINRA Letter at 4; Nasdaq Letter IV at 5, 
27, 30. 

738 Cboe Letter at 23–24. 
739 See Cboe Letter at 4. 
740 See Angel Letter at 24. 
741 Data Boiler Letter II at 1. 
742 See FINRA Letter at 4; Nasdaq Letter IV at 5, 

27, 30. 
743 See Nasdaq Letter IV at 5, 27, 30. See also 

Clearpool Letter at 3 (suggesting safeguards to keep 
exchanges from increasing consolidated market data 
prices to recoup any revenue lost from the proposed 
requirement to sell core data to competing 
consolidators). 

744 See FINRA Letter at 4. 

commenter stated that having multiple 
competing consolidators will reduce the 
prices of consolidated market data and 
proprietary market data feeds.716 
Several commenters stated that 
competition could bring down fees or 
the cost of consolidated market data.717 
One commenter said that competing 
forces should help market participants 
to access market data in a cost-effective 
manner,718 and another commenter said 
that competition would maintain fair 
prices.719 A commenter stated that the 
proposal would constrain the cost of 
consolidated market data through 
competition among consolidators and 
the requirement that the fees charged to 
competing consolidators by the SROs be 
subject to approval.720 Another 
commenter said the introduction of 
competing consolidators could impact 
aggregation and dissemination costs but 
stated that the proposal did not explain 
how competing consolidators would 
address exchange market data fees.721 

However, other commenters 
expressed uncertainty about whether 
the proposed decentralized 
consolidation model would lower the 
cost of consolidated market data 722 or 
believed that the proposed model would 
increase costs.723 One commenter stated 
that the proposal lacked proof that 
competing consolidators would reduce 
market data costs, explaining that the 
proposal lacked sufficient guidance and 
analysis of how market data fees would 
be determined, how to define reasonable 
fees, and how the proposed model 
would control costs to participants.724 
Another commenter said that competing 

consolidators would not result in 
enough competition to lower the cost of 
consolidated market data,725 and a 
commenter stated that there was no 
guarantee that competition would 
improve costs.726 

Commenters also stated that the 
proposed decentralized consolidation 
model would increase the cost of 
consolidated market data.727 One 
commenter stated that nothing in the 
proposal supported the conclusion that 
competing consolidators would price 
consolidated market data economically 
efficiently.728 This commenter argued 
that market data costs would be higher 
because differentiation would result in 
higher prices as differentiated 
competing consolidators would have 
fewer customers over which to spread 
their fixed costs.729 This commenter 
also said that the proposed increased 
content of consolidated market data 
could increase costs and burden retail 
investors who have no need for the 
more comprehensive data.730 The 
commenter also said that costs will be 
dependent on the effective national 
market system plan(s) and fee 
proposals.731 Another commenter said 
that retail investors could incur 
‘‘exponentially more’’ costs as a result of 
the proposal.732 

One commenter stated that product 
differentiation among competing 
consolidators could lead to an increase 
in prices as the fastest competing 
consolidators would charge more due to 
inelastic demand.733 This commenter 
also believed that only the existing SIPs 
could afford Regulation SCI compliance; 
therefore, as the only competing 
consolidators, they would charge 
oligopolistic prices for consolidated 
market data.734 This commenter also 
said that the real prices for consolidated 
market data are determined by what the 
Commission will permit the exchanges 
to charge, not competition.735 

Several commenters stated that the 
proposed decentralized consolidation 
model would result in higher 
consolidated market data costs 736 as 

well as other costs 737 for market 
participants. One commenter said that 
competing consolidators would ‘‘impose 
meaningful costs on investors’’ and said 
that the proposal did not explain how 
competing consolidators would charge 
fees to investors (such as whether they 
could charge additional fees for content 
or only for data delivery).738 This 
commenter also said that the proposal is 
deficient because ambiguities 
surrounding fees to be charged by 
competing consolidators to investors, as 
well as by SROs to competing 
consolidators, impede meaningful 
public comment and the ability of the 
Commission to perform a cost-benefit 
analysis as required under the APA.739 
One commenter said that exchanges 
facing competitive pressure from 
shareholders will be forced to charge 
high prices to competing consolidators, 
which will then pass down these prices 
to their subscribers.740 Another 
commenter said that competing 
consolidators are ‘‘an intermediary 
between suppliers and users adding a 
layer of cost to the overall system.’’ 741 

Two commenters stated that market 
participants would face increases in 
other costs as a result of the proposal.742 
One of the commenters said that 
exchange trading costs for retail and 
other investors will increase due to 
reductions in SROs’ market data 
revenue as a result of the proposal.743 
The other commenter said that costs 
would increase as a result of requiring 
broker-dealers (or other market 
participants) to subscribe and pay fees 
to multiple competing consolidators.744 

The Commission recognizes that the 
fees for the data content underlying 
consolidated market data are unknown 
at this time and that such fees are a 
fixed cost for all competing 
consolidators to assess when developing 
their business plans. However, in 
response to the comments that 
expressed uncertainty about the 
direction of consolidated market data 
costs as a result of the proposal and 
those comments that stated that 
consolidated market data costs would 
increase for market participants, the 
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745 See infra Section III.E.2(c) (discussing the 
statutory requirements applicable to consolidated 
market data and the standards the Commission has 
historically applied to assessing compliance with 
the statutory requirements). 

746 15 U.S.C. 78f(b)(4), 15 U.S.C. 78o–3(b)(5), and 
15 U.S.C. 78k–1(c)(1)(C)–(D). 

747 17 CFR 242.603(a). 
748 17 CFR 240.19b–4. 
749 See infra Section III.E.2(c). 
750 See Effective-Upon-Filing Adopting Release 

supra note 17. 
751 See Governance Order, infra note 1128; New 

Consolidated Data Plan Notice, supra note 40. 

752 See Sections 11A(c)(1)(C)–(D) of the Exchange 
Act and Rule 603(a) of Regulation NMS, 17 CFR 
242.603(a). 

753 See Form CC, Exhibit F. 
754 See supra note 743. 

755 See note 2392 and accompanying text. 
756 See FINRA Letter at 4. 
757 Those broker-dealers that do not currently 

have back-up capabilities may decide not to have 
back-up capabilities under the decentralized 
consolidation model. To the extent that such 
broker-dealers decide to subscribe to redundant 
back-up competing consolidator feeds, they may 
incur higher costs. Further, as discussed below, the 
effective national market system plan(s) will have 
to develop MISU policies for consolidated market 
data subscribers. See infra Section III.E. 

758 See TechNet Letter II at 1–2; STANY Letter II 
at 8. 

759 See TechNet Letter II at 1–2. This commenter 
said that every new competing consolidator brings 
‘‘exponentially increasing risks’’ and that the 
competing consolidator model lacked strong 
industry support. Id. at 2. 

Commission believes that competition 
will constrain the prices at which 
competing consolidators can sell 
consolidated market data products. 
Further, the Commission believes that 
there will be downward pressure on the 
fees for the data content underlying 
consolidated market data as compared 
to fees for proprietary data.745 

Specifically, the new data content 
underlying consolidated market data 
(i.e., depth of book data, auction 
information, and odd-lot information) 
are currently elements of proprietary 
data products that are assessed under 
the statutory standards that apply to 
proprietary data, including Sections 
6(b)(4), 15A(b)(5), and 11A(c)(1)(C)–(D) 
of the Exchange Act 746 and Rule 603(a) 
under Regulation NMS.747 These 
proprietary data fees are filed with the 
Commission pursuant to Section 19(b) 
of the Exchange Act and Rule 19b–4 
thereunder 748 and are effective upon 
filing with the Commission. 

Fees for the data content underlying 
consolidated market data will be 
assessed against the statutory standard 
that applies to fees proposed by the 
effective national market system plan(s), 
including Sections 11A(c)(1)(C)–(D) of 
the Exchange Act and Rule 603(a) under 
Regulation NMS. The proposed fees 
must be fair and reasonable and not 
unfairly discriminatory.749 The fees 
must be filed with the Commission 
pursuant to Rule 608 and will be 
published for public comment and 
thereafter, if consistent with the 
Exchange Act, must be approved by the 
Commission before becoming 
effective.750 

In addition, a New Consolidated Data 
Plan has been filed that contains a 
proposed new governance structure and 
procedures that, if approved, will 
address some of the conflicts of interest 
inherent in the existing governance 
structure and will bring a more 
inclusive representation of market 
participants into the process for 
developing fees for the data content 
underlying consolidated market data.751 
The Commission believes that the 
governance model required to be 
included in the proposed New 

Consolidated Data Plan will support the 
building of broad consensus in 
developing the future fees for the data 
content underlying consolidated market 
data. Notwithstanding the new 
governance model, the new fees for data 
content underlying consolidated market 
data will have to satisfy statutory 
standards: They must be fair and 
reasonable and not unfairly 
discriminatory.752 

Further, competition should constrain 
other aspects of consolidated market 
data costs, including the fees charged by 
competing consolidators for their 
products and services. Competing 
consolidators will compete in their 
aggregation and transmission services, 
which should also be reflected in their 
prices for such services. All competing 
consolidators will be required, under 
Rule 614(d), to disclose publicly metrics 
and other information concerning their 
performance and operations, which will 
allow market participants to evaluate 
effectively competing consolidators, 
fostering competition among competing 
consolidators. Further, competing 
consolidators are required to disclose 
their prices for consolidated market data 
products.753 In response to the 
comments warning that product 
differentiation would permit competing 
consolidators to increase their fees for 
consolidated market data products, the 
Commission believes that competing 
consolidators will face competition from 
each other and from potential new 
entrants, especially if a differentiated 
product serves as a material economic 
opportunity. This threat of competition 
will discipline prices and efficiency in 
the consolidated market data space. For 
example, if products tailored to the 
different needs of market participants 
become popular, competition should 
drive the creation and sale of similar 
products at prices attractive to 
subscribers. 

In response to the comment that 
stated that exchange trading costs, and 
consequently retail investor trading 
costs, would increase due to a reduction 
in exchange revenue as a result of the 
proposal,754 the Commission notes that 
the exchanges may file proposed rule 
changes to reflect any necessary 
adjustments to their fees as a result of 
the proposal. These proposed rule 
changes must meet the applicable 
statutory standards for fees. However, a 
reduction in proprietary data revenue, if 
it were to occur, would not, by itself, 

necessarily make it optimal for 
exchanges to adjust their trading fees.755 

In response to the comment that 
stated that market participant costs will 
increase as a result of the proposal 
because all market participants would 
need to retain a back-up competing 
consolidator,756 the Commission is not 
requiring market participants to have 
back-up competing consolidators. 
Market participants may choose to 
subscribe to competing consolidators 
that are ‘‘SCI competing 
consolidators’’—those subject to the 
requirements of Regulation SCI that 
help ensure that the core technology 
systems of SCI entities remain reliable 
and resilient, including the 
requirements to have geographically 
diverse back-up and recovery 
capabilities, and conduct an SCI review 
each year, as discussed below. Some 
market participants may choose to 
subscribe to multiple competing 
consolidators. In either case, this choice 
will be for market participants to elect 
after evaluating the needs of their 
business and their customers. The 
Commission cannot estimate at this 
point specific cost increases, if any, for 
market participants that subscribe to 
competing consolidators.757 But market 
participants may face an overall 
reduction in costs due to the 
competitive environment for 
consolidated market data fostered by the 
decentralized consolidation model. 

7. Comments on Complexity of the 
Decentralized Consolidation Model 

Several commenters stated that the 
proposed decentralized consolidation 
model would generally add complexity 
to the consolidated market data 
environment.758 One commenter said 
that competing consolidators would 
increase technological complexity, 
which would also increase risk and 
aggregate costs, while reducing 
resilience.759 Another commenter said 
that the complexity and costs created by 
competing consolidators could exceed 
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760 See STANY Letter II at 8. 
761 FINRA Letter at 3. 
762 See infra Section III.C.2. The competing 

consolidator model is designed to result in multiple 
viable sources of consolidated market data, not a 
single source of such data. Therefore, there will not 
be a single point of failure. However, the second 
prong of the definition of ‘‘critical SCI systems’’ in 
Regulation SCI, 17 CFR 242.1000 through 
242.1007—a catch-all for systems that ‘‘[p]rovide 
functionality to the securities markets for which the 
availability of alternatives is significantly limited or 
nonexistent and without which there would be a 
material impact on fair and orderly markets’’— 
would apply in the event that availability of 
alternatives were significantly limited or 
nonexistent in the future. See infra Section III.F for 
a discussion of the application of Regulation SCI to 
competing consolidators. 

763 See infra Section V.C.2(c)(iv) (discussing the 
benefits of the decentralized consolidation model to 
market resiliency). 

764 See Nasdaq Letter IV at 2, 3, 4, 12–13, 35; 
TechNet Letter II at 2; Kubitz Letter at 1; Joint CRO 
Letter at 2, 3, 4; FINRA Letter at 3, 4–5, 6; Citadel 
Letter at 5; TD Ameritrade Letter at 13. 

765 See Nasdaq Letter IV at 35; TechNet Letter II 
at 2; Kubitz Letter at 1. 

766 See Citadel Letter at 5; FINRA Letter at 4, 5, 
6; TD Ameritrade Letter at 13. 

767 See Nasdaq Letter IV at 2. 
768 See id. at 37; see also NYSE Letter II at 22. 
769 See Nasdaq Letter IV at 35; see also NYSE 

Letter II at 22. 
770 See Joint CRO Letter at 3. 

771 Section 6(b)(1) of the Exchange Act provides 
that an exchange must be so organized and have the 
capacity to be able to enforce compliance by its 
members, and persons associated with its members, 
with the Exchange Act, the rules and regulations 
thereunder, and the rules of the exchange. See also 
Section 15A(b)(2) of the Exchange Act. See, e.g., 
Securities Exchange Act Release Nos. 74690 (Apr. 
9, 2015), 80 FR 20282 (Apr. 15, 2015) (proposed 
rule change from Nasdaq explaining that Nasdaq 
uses a real-time surveillance system that uses a 
‘‘mirrored’’ version of Nasdaq’s ‘‘NMS feed,’’ which 
consumes the Nasdaq Protected Quote Service as 
well as certain proprietary market data feeds and 
SIP data); 74967 (May 15, 2015), 80 FR 29127 (May 
20, 2015) (proposed rule change from Nasdaq PHLX 
(‘‘Phlx’’) stating that Phlx’s surveillance similarly 
relies on a mirrored version of Phlx’s NMS feed, 
which consumes the Phlx Protected Quote Service 
and certain proprietary market data feeds and SIP 
data). See also Nasdaq Rule 4759(a) and Nasdaq 
PSX Rule 3304(a) for a list of the proprietary 
quotation feeds and SIP feeds used by the 
respective exchanges for the handling, routing, and 
execution of orders, as well as for regulatory 
compliance functions related to those functions. 

772 The Commission has modified the definition 
of self-aggregator so that SROs would be permitted 
to be self-aggregators. 

773 See Rule 614(d); see also infra Section III.C.8. 
774 The information to be published by competing 

consolidators is based upon information that is 
currently produced by the CTA/CQ SIP and the 
Nasdaq UTP SIP, either for public or internal 
distribution. The exclusive SIPs currently publish 
to their respective websites monthly processor 
metrics that provide the following information: 
System availability, message rate and capacity 

Continued 

their benefits to investors.760 One 
commenter said that the proposed 
decentralized consolidation model and 
the proposed changes to consolidated 
market data ‘‘could introduce significant 
additional costs, confusion and 
complexity into an already complex 
system for equity market data, and 
raises a number of questions and 
issues.’’ 761 

The markets currently have a 
decentralized model of data 
dissemination with regard to the 
exchange proprietary data feeds. This 
decentralized model operates alongside 
the current centralized consolidation 
model, and market participants must 
navigate the different data offerings, 
connectivity options, and fees. 
Therefore, the Commission does not 
believe that a decentralized 
consolidation model would necessarily 
increase complexity. Rather, the 
Commission believes that the 
decentralized consolidation model may 
lessen some of the complexities that 
exist today by eliminating the need to 
purchase both SIP data and proprietary 
data for some market participants. 
Additionally, because the Commission 
expects that there will be multiple 
competing consolidators providing 
consolidated market data products to 
market participants, rather than one 
exclusive SIP—the single point of 
failure that exists in the current model— 
the Commission believes that the 
decentralized consolidation model will 
enhance, rather than harm, the 
resiliency of the national market 
system.762 If one competing 
consolidator ceases operations, its 
impact on the markets should be 
minimized due to the presence of other 
competing consolidators that can 
perform the same functions 763 and the 
ability of new entrants to serve as 
competing consolidators. 

8. Comments on Surveillance and 
Regulation in the Decentralized 
Consolidation Model 

Several commenters expressed 
concern about the proposed 
decentralized consolidation model’s 
impact on regulation.764 Some 
commenters stated that the proposed 
model would present regulatory 
risks.765 Additionally, commenters 
asked questions related to the proposed 
model’s regulatory impact.766 

One commenter stated that the 
proposal overlooked the effect of the 
proposed decentralized consolidation 
model on market surveillance and 
enforcement.767 The commenter also 
said that the proposal would limit 
exchange market data revenue because 
revenues would be based upon ‘‘some 
unspecified measure of cost,’’ which 
would impact exchanges’ abilities to 
perform their self-regulatory 
functions,768 while also increasing the 
cost of regulatory compliance.769 

Another commenter, representatives 
from two exchanges, stated that the 
proposal leaves unclear whether SROs 
will be required to purchase all of the 
consolidated market data feeds of 
competing consolidators and self- 
aggregators for surveillance purposes, or 
if SROs can use a limited number of 
such feeds instead.770 

The Commission does not believe that 
the decentralized consolidation model 
raises unique regulatory risks, 
undermines effective SRO surveillance, 
or imposes burdens on broker-dealers. 
The U.S. equity markets and the 
regulatory programs that have been 
developed to oversee their operation 
already have experience handling 
multiple sets of data due to the 
existence of the exclusive SIPs’ feeds 
and proprietary data feeds. Market 
participants currently can utilize many 
data options for different purposes, and 
the SROs are able to develop 
surveillance programs to oversee their 
members. Further, in the current model 
with both SIP data and proprietary data, 
the SROs develop their surveillance 
systems based on the data sets they 
believe best allow them to perform their 

regulatory obligations.771 Broker-dealers 
using different data sets than those used 
by their SROs already have to respond 
to SRO surveillance requests based on 
the different data used by the SROs. 
This process will not change in the 
decentralized consolidation model. 
Surveillance and regulatory programs 
that utilize SIP data may have to be 
updated to utilize a new data source, 
either from a competing consolidator or 
based on self-aggregation by the SRO.772 
SROs will not be required to purchase 
every consolidated feed from all 
competing consolidators to conduct 
enforcement or surveillance, just as they 
are not required today to purchase all 
consolidated (synthetic NBBO) data 
products provided by each of the 
different market data vendors 
aggregating proprietary feeds. 

Furthermore, all competing 
consolidators will register with the 
Commission and become regulated 
entities (if not already SROs) subject to 
Rule 614 of Regulation NMS and 
Commission oversight. As required by 
Rule 614, competing consolidators will 
provide information about their 
operations through a public Form CC, as 
well as monthly reports on their 
performance and other metrics relevant 
to potential subscribers, such as latency, 
system up-time, and system issues.773 
Like many of the disclosures made by 
the exclusive SIPs,774 the information 
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statistics, and the following latency statistics from 
the point of receipt by the SIP to dissemination 
from the SIP: Average latency and 10th, 90th and 
99th percentile latency. See CTA Metrics, available 
at https://www.ctaplan.com/metrics (last accessed 
Nov. 27, 2020); UTP Metrics, available at http://
www.utpplan.com/metrics (last accessed Nov. 27, 
2020). Additionally, the exclusive SIPs post on their 
websites any system alerts and the Nasdaq UTP 
Plan posts vendor alerts as well. See CTA Alerts, 
available at https://www.ctaplan.com/alerts (last 
accessed Nov. 27, 2020); UTP–SIP System Alerts, 
available at http://www.utpplan.com/system_alerts 
(last accessed Nov. 27, 2020); UTP Vendor Alerts, 
available at http://www.utpplan.com/vendor_alerts 
(last accessed Nov. 27, 2020). Further, the exclusive 
SIPs publish on their websites charts detailing 
realized latency from the inception of a Participant 
matching engine event through the point of 
dissemination from the exclusive SIP. See CTA 
Latency Charts, available at https://
www.ctaplan.com/latency-charts (last accessed 
Nov. 27, 2020); UTP Realized Latency Charting, 
available at http://www.utpplan.com/latency_
charts (last accessed Nov. 27, 2020). 

775 Because this information is useful to current 
users of the exclusive SIPs and participants of the 
Equity Data Plans, the Commission believes that it 
should be made publicly available by competing 
consolidators. 

776 See Nasdaq Letter IV at 37; see also NYSE 
Letter II at 22. 

777 See Nasdaq Letter IV at 35; see also NYSE 
Letter II at 22. 

778 See infra Section III.E.2. The Commission 
discusses the potential economic effects of the 
proposal on exchange proprietary market data 
revenue in Section V.C.4(a). See infra Section 
V.C.4(a); see also infra text accompanying notes 
2468–2469. 

779 Kubitz Letter at 1. 

780 Under Rule 600(b)(16) of Regulation NMS, a 
competing consolidator is defined as a SIP. See 
infra Section III.C.1(b). 

781 See infra Section III.C.8. 
782 See Citadel Letter at 5; FINRA Letter at 4–5, 

6. 
783 See Citadel Letter at 5. 
784 See also infra Section III.C.7(a)(iv); Brief of the 

Securities and Exchange Commission, Amicus 
Curiae, No. 15–3057, City of Providence v. Bats 
Global Markets, Inc. (2d Cir.), at 21, 22. Courts have 
found that SROs are entitled to absolute immunity 
from private claims under certain circumstances. In 
particular, ‘‘when acting in its capacity as a SRO, 
[the SRO] is entitled to immunity from suit when 
it engages in conduct consistent with the quasi- 
governmental powers delegated to it pursuant to the 
Exchange Act and the regulations and rules 
promulgated thereunder.’’ See DL Capital Group, 
LLC v. NASDAQ Stock Market, Inc., 409 F. 3d 93, 
97 (2d Cir. 2005) (quoting D’Alessio v. New York 

Stock Exchange, Inc., 258 F. 3d 93, 106 (2d Cir. 
2001)). If an SRO fails to comply with the 
provisions of the Exchange Act, the rules or 
regulations thereunder, or its own rules, the 
Commission is authorized to take action. See 15 
U.S.C. 78s(g). 

785 See Proposing Release, 85 FR at 16769. 
786 See id. 
787 See id. 
788 17 CFR 242.603(b). 

required pursuant to Rule 614(d) will be 
publicly available.775 Competitive forces 
also will incentivize competing 
consolidators to operate reliably and 
with low latency, and in conjunction 
with Commission oversight, the 
application of Regulation SCI and the 
required disclosures and transparency 
provided by Rule 614, should help to 
ensure high performance and system 
integrity. 

In response to the comment that 
stated the proposal would limit 
exchange market data revenue, hurting 
exchanges’ abilities to perform their 
self-regulatory functions 776 and 
increasing the cost of regulatory 
compliance,777 the Commission notes 
that SROs will develop fees for the data 
content underlying consolidated market 
data via the effective national market 
system plan(s), and the SROs will 
receive their revenue allocation for their 
data, as they do today.778 One 
commenter suggested having an 
‘‘authority or agency’’ evaluate whether 
the proposed decentralized 
consolidation model could be gamed, 
arbitraged, or fraudulently used in a 
way to interfere with retail investors’ 
access to market data and execution of 
trades.779 The Commission believes that 
the adopted rules, as well as the 
oversight of SROs, competing 

consolidators, and self-aggregators 
should help to ensure that retail 
investors’ access to consolidated market 
data would not be impacted by the 
decentralized consolidation model. 
Specifically, Rule 603(b) requires the 
SROs to provide their information to 
competing consolidators, which would 
be responsible for disseminating 
consolidated market data products to 
their subscribers, which would likely 
include broker-dealers that have retail 
customers. Among other requirements, 
Rule 603(c) would continue to apply; 
therefore, broker-dealers and SIPs 780 
must continue to provide a consolidated 
display of information in the context in 
which a trading decision can be 
implemented. 

Further, Rule 614(d)(3) requires 
competing consolidators to make 
available consolidated market data 
products to subscribers on terms that are 
not unreasonably discriminatory.781 
Competing consolidators will also be 
subject to the requirements of Rule 
614(d), which, among other things, 
mandate the filing of a public Form CC 
to provide operational transparency, as 
well as the public monthly disclosure of 
metrics and other information 
concerning performance and operations. 
These requirements should allow 
subscribers of a competing consolidator 
to verify that consolidated market data 
products are provided in a prompt, 
accurate, and reliable manner and thus 
motivate competing consolidators to 
continue to provide consolidated market 
data products accordingly. 

Commenters also raised questions 
related to the proposed decentralized 
consolidation model’s regulatory 
impact.782 One commenter asked 
whether there would be any regulatory 
immunity differences between 
competing consolidator offerings from 
SROs and non-SROs.783 SRO immunity 
considerations would depend on the 
particular facts and circumstances.784 

9. Access to Data: Rule 603(b) 

(a) Proposal 

Rule 603(b) of Regulation NMS 
currently requires a centralized 
consolidation model. The Commission 
proposed to amend Rule 603(b) to 
require each SRO to provide its NMS 
information, including all data 
necessary to generate consolidated 
market data, to all competing 
consolidators and self-aggregators in the 
same manner and using the same 
methods, including all methods of 
access and data formats, as such SRO 
makes available any information to any 
other person. Under the proposed 
approach, competing consolidators and 
self-aggregators would collect each 
SRO’s market data that is necessary to 
generate consolidated market data.785 
As proposed, the same access options 
available to proprietary feeds, including, 
but not limited to, transmission medium 
(i.e., fiber optics or wireless), multicast 
communication, co-location options, 
physical port, logical port, bandwidth, 
and FPGA services, would be required 
to be made available for proposed 
consolidated market data feeds. Further, 
any enhancements to proprietary feed 
methods of access would similarly be 
made to consolidated market feeds.786 

In the Proposing Release, the 
Commission stated that the exchanges 
could utilize their existing proprietary 
data product offerings that contain 
consolidated market data elements or 
the exchanges could develop new 
consolidated market data offerings for 
purposes of making information 
available under Rule 603(b). Competing 
consolidators and self-aggregators could 
choose to purchase products that 
include only the proposed consolidated 
market data elements or products that 
contain elements of both proposed 
consolidated market data and other 
proprietary data.787 

The Commission also proposed to 
remove the requirement in Rule 603(b) 
that ‘‘all consolidated information for an 
individual NMS stock [be disseminated] 
through a single plan processor’’ 788 
because it would be inconsistent with 
the proposed decentralized 
consolidation model. In a decentralized 
consolidation model, multiple 
competing consolidators would 
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789 Proposing Release, 85 FR at 16771. 
790 15 U.S.C. 78s(b) and 17 CFR 240.19b–4. See 

id. at 16769. 
791 See id. 
792 17 CFR 242.608. 
793 See also infra Section III.C.8(a). 
794 For example, competing consolidators and 

self-aggregators will collect quotation information 

that is necessary to calculate the NBBO as described 
in Rule 600(b)(50). 

795 Competing consolidators and self-aggregators 
would be permitted to choose among the data feed 
options offered by the SROs to satisfy their 
obligations under Rule 603(b) to collect the SRO 
information that is necessary to generate 
consolidated market data. See also Section III.E.2(g) 
for a discussion of the licensing, billing and audit 
process. The effective national market systems 
plans through their licensing, billing and audit 
processes can determine the extent to which data 
content utilized by competing consolidators and 
self-aggregators constituted elements of 
consolidated market data. 

796 See infra Section III.B.9(f). 

797 Fees for proprietary data are filed with the 
Commission pursuant to Section 19(b) of the 
Exchange Act and Rule 19b–4 thereunder. 

798 Fees for the data content underlying 
consolidated market data will be filed with the 
Commission pursuant to Rule 608 of Regulation 
NMS, 17 CFR 242.608. 

799 See McKay Letter; SIFMA Letter. See also 
Clearpool Letter at 7 (supporting the proposed 
language of Rule 603(b)). 

800 SIFMA Letter at 11. See also McKay Letter at 
4 (stating that the proposed language of Rule 603(b) 
would prevent an exchange from creating a 
proprietary data feed that would not be sufficient 
to create consolidated market data but which has 
a latency or other access advantage associated with 
it). 

801 See SIFMA Letter at 11. 
802 See Fidelity Letter at 10. 
803 BestEx Research Letter at 5. 
804 See MEMX Letter at 9. 

disseminate consolidated market data in 
individual NMS stocks rather than 
single plan processors.789 

In the proposal, the Commission 
stated that the proposed decentralized 
consolidation model and the proposed 
consolidated market data definition 
would not preclude the exchanges from 
continuing to sell proprietary data and 
that the fees for proprietary data, which 
are outside of the proposed definition of 
consolidated market data, would be 
subject to the rule filing process 
pursuant to Section 19(b) of the 
Exchange Act and Rule 19b–4.790 The 
Commission stated that if an exchange 
provided its proprietary data products 
to a competing consolidator or self- 
aggregator and a competing consolidator 
or self-aggregator developed a product, 
or otherwise used data, that exceeded 
the scope of proposed consolidated 
market data (e.g., full depth of book 
data), the competing consolidator or 
self-aggregator would be charged 
separately for the proprietary data use 
pursuant to the individual exchange fee 
schedules.791 Self-aggregators and 
competing consolidators that limited 
their use of exchange data to proposed 
consolidated market data elements 
would be charged only for proposed 
consolidated market data pursuant to 
the effective national market system 
plan(s) fee schedules, in accordance 
with Rule 608 of Regulation NMS.792 

(b) Final Rule and Response to 
Comments 

The Commission is adopting the 
amendments to Rule 603(b) as proposed. 
The Commission believes that these 
changes to Rule 603(b) are appropriate 
to establish the decentralized 
consolidation model. Under Rule 
603(b), the SROs are required to make 
available all quotation and transaction 
information that is necessary to generate 
consolidated market data in the same 
manner and using the same methods, 
including all methods of access and the 
same format, as such SRO makes 
available any information with respect 
to quotations for and transactions in 
NMS stocks to any person. Competing 
consolidators and self-aggregators will 
be able to collect from the SROs that 
NMS information that is necessary to 
generate consolidated market data as 
defined in Rule 600(b)(19),793 which 
includes core data,794 regulatory data, 

administrative data, and self-regulatory 
organization-specific program data. 

Under Rule 603(b), the SROs are 
allowed to provide their core data to 
competing consolidators and self- 
aggregators via the existing proprietary 
data feeds, a combination of proprietary 
data feeds, or a newly developed 
consolidated market data feed.795 
However, if an SRO developed a 
dedicated consolidated market data 
feed, the SRO will have to take steps to 
ensure that any proprietary data feed is 
not made available on a more timely 
basis (i.e., by any time increment that 
could be measured by the SRO) than a 
consolidated market data feed.796 Rule 
603(a) also applies to the provision of 
data content underlying consolidated 
market data by the SROs to competing 
consolidators. The Commission believes 
that under Rule 603(a), if an SRO 
developed a consolidated market data 
feed, it would likely have to throttle any 
order-by-order proprietary data feed so 
that it is not made available on a more 
timely basis than such dedicated 
consolidated market data feed. Any 
dedicated consolidated market data feed 
developed by an exchange would likely 
involve processing by an exchange to 
segment its consolidated market data 
elements, which adds latency to data 
dissemination, while an order-by-order 
proprietary data feed would involve no 
less processing by the exchange. 
Further, the SROs are allowed to offer 
different access options (e.g., with 
different latencies, throughput 
capacities, and data-feed protocols) to 
market data customers, as long as any 
access options available to proprietary 
data customers are made available to 
competing consolidators and self- 
aggregators for their selection for the 
collection of the data necessary to 
generate consolidated market data. 

In addition, if an SRO provided its 
proprietary data products to competing 
consolidators or self-aggregators for 
purposes of Rule 603(b) and a 
competing consolidator or self- 
aggregator developed a product, or 
otherwise used data content that is 
beyond the scope of consolidated 

market data (e.g., full depth of book 
data), the proprietary data content will 
be subject to the individual exchange 
fees for proprietary data,797 while the 
data content underlying consolidated 
market data will be subject to the fees 
established pursuant to the effective 
national market system plan(s).798 

The Commission received several 
comments on its proposed amendments 
to Rule 603(b). Some commenters stated 
that the changes to Rule 603(b) were key 
to the success of the proposal.799 One 
commenter stated that the proposed 
changes to Rule 603(b) ‘‘should help to 
ensure that proprietary feeds, competing 
consolidators and self-aggregators 
operate on a more level playing field 
with regards to the speed that market 
participants can obtain market data and 
access.’’ 800 The commenter continued 
that the proposal would create a true 
alternative to subscribing to and paying 
for each individual exchange’s 
proprietary feed.801 Another commenter 
stated that the requirement to make data 
available to competing consolidators in 
the same manner as the exchanges make 
it available to any other person would 
address latency issues that exist in core 
data.802 

One commenter suggested that the 
exchanges provide content that is 
similar to what they provide on their 
direct feeds, stating that all data can be 
useful for ‘‘execution algorithms’ 
quantitative trading decisions.’’ 803 
Another commenter suggested that the 
exchanges should provide a single data 
feed—their proprietary DOB feed—to 
satisfy the requirements of the proposed 
rules, simplify data distribution, and 
ease Rule 603(a) burdens.804 The 
Commission has set forth minimum data 
content underlying consolidated market 
data that must be made available by the 
SROs under Rule 603(b). The 
Commission has identified these 
elements as necessary for a wide array 
of trading in the national market system. 
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805 See supra note 795 and accompanying text. 
806 See Proposing Release, 85 FR at 16770. 
807 Data Boiler Letter II at 1. 
808 Id. at 1. 
809 See infra Section III.B.9(f). 

810 See IDS Letter I at 11. 
811 See Proposing Release, 85 FR at 16770. 

812 See Kubitz Letter. 
813 McKay Letter at 3. See also Temple University 

Letter at 2 (stating that ‘‘intermediaries’’ including 
exchanges and SIPs should not ‘‘unfairly 
discriminate or privilege certain market participants 
to the detriment of others in terms of data access, 
execution and other market data operations’’ and 
that such intermediaries should act ‘‘independently 
and neutrally towards market participants to ensure 
the competitive integrity of the marketplace’’). 

814 See McKay Letter at 3. 
815 Id. 
816 See NovaSparks Letter at 1–2. 

Because the Commission recognizes that 
some market participants may need 
more information than what is defined 
as consolidated market data, SROs can 
provide additional information to these 
customers via proprietary feeds. 
Further, as discussed above, the SROs 
can satisfy their obligations under Rule 
603(b) by utilizing their proprietary data 
feeds, a combination of proprietary data 
feeds, or a newly developed core data 
feed that contains all of the data content 
underlying consolidated market data.805 
Rule 603(b) does not specify a required 
method of delivery of the data content 
underlying consolidated market data but 
requires that such data be provided in 
the same manner and using the same 
methods of access and the same 
format,806 as the SROs use to make any 
NMS information available in NMS 
stocks to any person. 

One commenter, however, stated, 
without further explanation, that the 
‘‘same manner and methods’’ language 
was ‘‘merely a standard price list offered 
by the exchange.’’ 807 The commenter 
further stated that the ‘‘same format’’ 
language would hurt average investors 
and give high frequency trading firms an 
advantage and asserted that ‘‘[o]ne can 
only attempt to match faster 
connectivity by altering data format and 
compression methods.’’ 808 To the extent 
that the commenter is suggesting that 
investors who obtain consolidated 
market data products from a competing 
consolidator may be at a disadvantage to 
self-aggregators because of the latency 
advantage of self-aggregators, the 
Commission believes, as discussed in 
Section IV.D.2(d), that the self- 
aggregators will not necessarily have a 
systematic latency advantage over 
competing consolidators. If the 
commenter is suggesting that SROs 
provide data in a different format to 
compensate for faster connectivity, Rule 
603(b) requires the SROs to make the 
data content underlying consolidated 
market data available to competing 
consolidators and self-aggregators in the 
same manner and methods, including 
all methods of access and the same 
format, as proprietary data. Further, 
Rule 603(a) prohibits an SRO from 
making NMS information available to 
any person on a more timely basis (i.e., 
by any time increment that could be 
measured by the SRO) than it makes 
such data available to competing 
consolidators and self-aggregators.809 

Another commenter stated that the 
proposed language in Rule 603(b) did 
not consider that an exchange’s 
connectivity options may not have the 
capacity to be provided to all competing 
consolidators and self-aggregators in the 
same manner and using the same 
methods.810 The commenter stated that 
the proposal did not address the 
possible impact on wireless 
connectivity or how customers would 
be affected if the SROs ceased to offer 
wireless connectivity. The commenter 
did not expand upon how the 
decentralized consolidation model 
would burden capacity beyond what 
occurs today in the provision of 
proprietary data using the same 
connectivity options. The exchanges 
assess capacity needs for their 
proprietary data products and will be 
able to assess such needs for the 
connectivity options for the data content 
underlying consolidated market data. 
Each individual SRO will be required to 
provide the data underlying 
consolidated market data to competing 
consolidators and self-aggregators in the 
same manner and using the same 
methods as is provided for proprietary 
data. The exchanges can utilize their 
proprietary data feeds to make the data 
content underlying consolidated market 
data available to competing 
consolidators and self-aggregators and 
will be able to offer any access options 
available to proprietary data feeds to 
competing consolidators and self- 
aggregators for their selection. 

(c) Comments on Access Options 
In the Proposing Release, the 

Commission stated that the exchanges 
could provide different access options 
(e.g., with different latencies, 
throughput capacities, and data feed 
protocols) to market data customers, but 
any access options available to 
proprietary data customers must also be 
available to competing consolidators 
and self-aggregators. As proposed, Rule 
603(b) would require exchanges to 
provide all forms of access used for 
proprietary data to all competing 
consolidators and self-aggregators for 
the collection of the data necessary to 
generate proposed consolidated market 
data.811 Further, an exchange must offer 
the same form of access, such as fiber 
optics, wireless, or other forms, in the 
same manner and using the same 
methods, including all methods of 
access and the same format, as the 
exchange offers for its proprietary data. 
For instance, if an exchange has more 
than one form of transmission for its 

proprietary data, then the exchange 
must offer the competing consolidators 
and self-aggregators those types of 
transmission for consolidated market 
data. As discussed, the rule will not 
require an exchange to offer new forms 
of access, but if an exchange did offer 
any new forms of access for proprietary 
data, it will have to offer them for 
consolidated market data as well. 

One commenter stated that all forms 
of data submission must assure full and 
equal, transparent, and equally timed 
access to data.812 Another commenter 
stated that the most important 
component for the success of the 
competing consolidator model is ‘‘to 
ensure that all market participants have 
the opportunity for equal access within 
the facilities of an exchange for 
purposes of receiving market data from 
the exchange, transmitting that market 
data out of the exchange and receiving 
and distributing market data from 
another exchange (e.g., to receive and 
deliver an away exchange’s market 
data.’’ 813 This commenter further stated 
that exchanges should not favor certain 
market participants over others and that 
equal access must cover both egress and 
ingress within exchange data centers.814 
Further, the commenter stated that the 
economic incentive to become a 
competing consolidator may not be 
sufficient without such equal access.815 
Another commenter cautioned that 
allowing an exchange to develop a new 
market data product that contains only 
the data elements that are specified in 
the proposed definition of consolidated 
market data could be problematic 
because (1) competing consolidators 
likely will have feed handlers for 
publicly available feeds, which would 
impose additional burdens; and (2) 
there would be no incentive for 
exchanges to keep the latency of these 
special feeds similar to that of public 
feeds.816 

The Commission believes that the 
SROs should be required to provide the 
information necessary to generate 
consolidated market data in the same 
manner and using the same methods, 
including all methods of access and the 
same format as they provide to any 
person. Different forms of access affect 
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817 See also infra Section III.B.9(f). 

818 See McKay Letter at 6. 
819 See id. at 7. The commenter suggested that 

‘‘indirect control’’ means the use of the exchange 
or its affiliate’s influence, weight or pressure to 
create an advantage or disadvantage in exchange 
connectivity to select market participants. Further, 
the commenter described several different forms of 
direct or indirect control, including ‘‘requiring 
market participants to connect to a meet me room, 
specifying the types of cross connects that may be 
used, restricting the use of certain frequencies to 
certain market participants, through the use of one 
or more affiliates or select third parties to create 
advantages, or pursuant to formal and informal 
arrangements with the data center operator.’’ Id. at 
8–9. 

820 See id. at 10. 
821 See Proposing Release, 85 FR at 16771. For 

example, exchanges could adopt equal cable length 
protocols (i.e., where cross-connect cable lengths 
from network equipment to customer cabinets are 
harmonized for equal access) and ports of the same 
bandwidth (i.e., 1G, 10G, and 40G) to ensure that 
all of the exchange’s data center connections 
provide market data simultaneously to market 
participants located within a data center. 

the delivery of data. If an exchange 
provided a superior form of access to its 
proprietary data products, then 
transmission of consolidated market 
data would be negatively impacted and 
the benefits of the decentralized 
consolidation model, such as lower 
latencies, would not be realized. The 
national market system would be 
affected by this disparity as it is today— 
with certain proprietary data products 
providing superior access as compared 
to consolidated market data products. 
As stated in the Proposing Release, 
different market participants have 
different access needs. The Commission 
is not mandating a specific access 
option or limiting options for market 
participants, but all access options, 
including co-location, must be available 
to all market participants whether they 
are purchasing the data content 
underlying consolidated market data or 
proprietary data. 

The access requirement under Rule 
603(b) requires the exchanges to provide 
their NMS information, including all 
data necessary to generate consolidated 
market data, at one data dissemination 
location co-located near each exchange’s 
matching engine. The requirement in 
Rule 603(b) that access be provided in 
the same manner as any other 
information is provided to any person 
encompasses co-location options that 
are provided by exchanges to market 
participants that purchase proprietary 
data. Proprietary data users are typically 
co-located near an exchange’s matching 
engine. Rule 603(b) will allow 
competing consolidators and self- 
aggregators to receive data at the same 
speeds, and with the same access 
options, as the exchange offers its 
market data.817 Different co-location 
options within a data center could raise 
concerns about whether that exchange is 
providing the same manner of access to 
its data as required under Rule 603(b). 
Further, the exchanges would not be 
permitted to provide their NMS 
information necessary to generate 
consolidated market data in a faster 
manner to any affiliate exchange, a 
subsidiary, or other affiliate that 
operates as a competing consolidator or 
a subsidiary or affiliate that competes in 
the provision of proprietary data. 

(d) Comments on Latency Neutralization 
In the Proposing Release, the 

Commission stated that proposed Rule 
603(b) would require that all access 
options be provided in a latency- 
neutralized manner such that all 
participants within an exchange’s data 
center—such as proprietary data 

subscribers, competing consolidators, 
and self-aggregators—would receive 
information at the same time, regardless 
of their location or status within the 
data center. The Commission continued 
that exchanges could, for example, 
adopt equal cable length protocols (i.e., 
where cable lengths from network 
equipment to customer cabinets are 
harmonized for equal access) to ensure 
that all of the exchange’s data center 
connections provide market data 
simultaneously. Finally, the 
Commission stated that the SROs must 
use the same latency-neutralization 
processes for competing consolidators 
and self-aggregators as they offer 
subscribers of proprietary data. 

One commenter stated that to provide 
a level playing field ‘‘latency- 
neutralized’’ access must apply to 
locally produced data (i.e., data 
produced within an exchange’s data 
center where a market participant is co- 
located) and that the exchange must not 
interfere in the competition to provide 
inbound market data from exchanges 
located in other market centers.818 This 
commenter provided a detailed 
discussion of five steps of data access 
and delivery that it believed should be 
subject to latency neutralization 
requirements under Rule 603(b) if an 
exchange or its affiliate exercises direct 
control or indirect control.819 
Specifically, the commenter stated that 
latency neutralization should apply to 
(1) the initial distribution from an 
exchange’s market data distribution 
engine to the cabinets of a competing 
consolidator, self-aggregator, or other 
direct recipient of market data; (2) the 
distribution from a competing 
consolidator’s cabinet out of an 
exchange’s data center to equipment 
(e.g., wireless or fiber equipment) for 
distribution to subscribers (described as 
the ‘‘egress leg’’); (3) the receipt of 
market data from an away exchange for 
delivery to co-located customers in the 
exchange’s data center (described as the 
‘‘ingress leg’’); (4) the delivery of data 
from a competing consolidator’s cabinet 
of market data received from away 
markets to the competing consolidator’s 

subscribers that are located in the same 
data center (described as the ‘‘delivery 
to subscriber leg’’); and (5) the 
transmission of data from an exchange 
data center to be received at other 
exchange data centers and/or for 
distribution to non-co-located market 
participants (described as the ‘‘transit 
leg’’). This commenter stated that these 
considerations are important to 
determining when and where 
competition begins in providing 
consolidated market data and that it 
believes that competition should begin 
when market data leaves those areas 
over which an exchange or its affiliates 
exercise direct or indirect control.820 

Rule 603(b) requires that the 
exchanges provide their NMS 
information, including all data 
necessary to generate consolidated 
market data, in the same manner and 
using the same methods as such 
exchange provides any information to 
any person. As discussed above, this 
language encompasses the provision of 
data by an exchange at one data 
dissemination location co-located near 
each exchange’s matching engine to 
allow competing consolidators and self- 
aggregators to receive data at that 
location at the same speeds, and with 
the same access options, as the 
exchange offers its market data. The 
SROs are required to use the same 
latency-neutralization processes for 
competing consolidators and self- 
aggregators as they offer to subscribers 
of proprietary data such that all 
participants within the exchange’s data 
center, regardless of their location or 
status within the data center, would 
receive the data at the same time.821 In 
the Proposing Release, the Commission 
described latency neutralization 
protocols that exchanges could adopt, 
such as equal cable length protocols 
where cable lengths from network 
equipment to customer cabinets are 
harmonized for equal access. Any 
differential treatment of competing 
consolidators in the transmission of 
consolidated market data within a data 
center controlled by an exchange must 
be filed with the Commission as a 
proposed rule change pursuant to 
Section 19(b) of the Exchange Act and 
Rule 19b–4 thereunder and satisfy 
statutory requirements, such as not 
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822 Section 6(b)(5) of the Exchange Act, 15 U.S.C. 
78f(b)(5). 

823 Section 6(b)(8) of the Exchange Act, 15 U.S.C. 
78f(b)(8). 

824 See FINRA Letter at 4. 
825 See id. 
826 Connectivity to the data underlying 

consolidated market data would be a new data 
service because such service does not currently 
exist. The SROs will have to file with the 
Commission any proposed new fees for 
connectivity to their individual data that underlies 
consolidated market data pursuant to Section 19(b) 
of the Exchange Act and Rule 19b–4 thereunder, 
and any proposed connectivity fee must satisfy the 
statutory standards, including being fair and 
reasonable, being not unreasonably discriminatory, 
and reflecting an equitable allocation of reasonable 
fees. See Sections 6(b)(4) and 15A(b)(5) of the 
Exchange Act. See also infra note 1158 and 
accompanying text and Section III.E.2(c). 

827 See Rule 603(a)(2) of Regulation NMS, 17 CFR 
242.603(a)(2). 

828 See Regulation NMS Adopting Release, supra 
note 7, at 37569. Specifically, the Commission 
stated, ‘‘Rule 603(a)(2) requires that any SRO, 
broker, or dealer that distributes market information 
must do so on terms that are not unreasonably 
discriminatory. These requirements prohibit, for 
example, a market from making its ‘core data’ (i.e., 
data that it is required to provide to a Network 
processor) available to vendors on a more timely 
basis than it makes available the core data to a 
Network processor.’’ Id. 

829 Id. at 37567. 
830 For example, latency is currently measured for 

SIP data in microsecond increments. See CTA Key 
Operating Metrics of Tape A&B U.S. Equities 
Securities Information Processor (CTA SIP), 
available at https://www.ctaplan.com/publicdocs/ 
ctaplan/CTAPLAN_Processor_Metrics_3Q2020.pdf 
(last accessed Nov. 27, 2020). 

831 The NBBO will reflect the new round lot sizes. 
See supra Section II.D.2. 

832 See TD Ameritrade Letter at 12 (‘‘In the 
present-day structure, SIPs provide a ‘gold copy’ 
standard of the NBBO which can be used for 
comparison when meeting the regulatory 
requirements of best execution and the Vendor 
Display Rule . . . The industry may have as many 
NBBO quotes as there are [competing consolidators] 
and self-aggregators.’’); Healthy Markets Letter I at 
4 (‘‘We have significant concerns that by creating 
multiple, alternative SIPs, that market participants 
may cherry-pick the data feed that costs them the 
least or makes them look the best.’’); Nasdaq Letter 
IV at 12; Fidelity Letter at 10–11. 

833 See TD Ameritrade Letter at 12–13 
(‘‘Furthermore, even if proprietary feeds 
disseminate a different quote than the NBBO, such 
quote has never been permitted for purposes of use 
in the Vendor Display Rule, meaning the retail 
investor has not previously experienced a multiple 
NBBO environment.’’). See also Fidelity Letter at 
10–11 (‘‘Under the Proposal, retail customers 
placing orders in the same security at two different 
brokerage firms may receive two different prices 
depending upon which competing consolidator 
each firm uses.’’). This scenario could happen 
today. The Commission does not believe the 
decentralized consolidation model will introduce 
confusion for retail investors. Retail investors will 
continue to be able to see the NBBO provided by 
their broker-dealer, whether it is calculated by their 
broker-dealer or a competing consolidator. 

834 See TD Ameritrade Letter at 13. 
835 See id. The commenter further questioned 

whether regulators would grant relief when 

being designed to permit unfair 
discrimination 822 nor impose a burden 
on competition.823 

(e) Comments on SRO Costs 
One commenter, FINRA, stated that 

the ADF would be required to connect 
and provide data to all competing 
consolidators and self-aggregators.824 
FINRA said that it potentially could 
incur significant costs to establish and 
maintain this required connectivity, 
despite minimal fee revenue from data 
disseminated from the ADF given the 
low volume of regularly reported trades 
and lack of quoting participants.825 
FINRA stated in its comment letter that 
the ADF has a low volume of over-the- 
counter (‘‘OTC’’) trades and no quotes. 
Therefore, the connectivity options 
would not need to support much data 
capacity, which should limit the 
amount of costs incurred by FINRA to 
establish such connectivity. However, 
FINRA could seek to recoup any costs 
associated with establishing and 
maintaining connectivity to competing 
consolidators and self-aggregators by 
proposing connectivity fees pursuant to 
Section 19(b) of the Exchange Act.826 
Information about OTC quotations and 
trades in NMS stocks are an important 
component of SIP data today and will 
continue to be important in 
consolidated market data. This OTC 
information must be collected, 
consolidated, and disseminated in the 
decentralized consolidation model. 

(f) Interpretation of Rule 603(a) 
Currently, Rule 603(a) requires that 

SROs distribute NMS information on 
terms that are fair and reasonable and 
not unreasonably discriminatory.827 The 
Commission stated in the Regulation 
NMS Adopting Release that Rule 603(a) 
would prohibit an SRO from making its 
core data available to vendors on a more 
timely basis than it makes such data 

available to the exclusive SIPs.828 In 
particular, the Commission said that 
‘‘independently distributed data could 
not be made available on a more timely 
basis than core data is made available to 
a Network processor. Stated another 
way, adopted Rule 603(a) prohibits an 
SRO or broker-dealer from transmitting 
data to a vendor or user any sooner than 
it transmits data to a Network 
processor.’’ 829 Today, latency 
differentials of any measurable amount 
are meaningful for certain market 
participants and their trading strategies. 
The Commission believes that Rule 
603(a) prohibits an SRO from making 
NMS information available to any 
person on a more timely basis (i.e., by 
any time increment that could be 
measured by the SRO 830) than it makes 
such data available to the existing 
exclusive SIPs and as amended, 
competing consolidators and self- 
aggregators. When it adopted Regulation 
NMS, the Commission did not provide 
a de minimis exception to the timeliness 
of data availability in Rule 603(a). If an 
SRO can measure the timeliness of data 
transmission in a specific increment, 
such increment generally should be 
utilized for determining whether such 
data has been transmitted on a more 
timely basis to persons other than an 
existing exclusive SIP, competing 
consolidators, or self-aggregators. 

10. Calculation of the National Best Bid 
and National Best Offer Under Rule 
600(b)(50) 

(a) Proposal 
The Commission proposed to amend 

the definition of national best bid and 
national best offer to reflect that 
competing consolidators and self- 
aggregators, rather than the exclusive 
SIPs, would be calculating the NBBO in 
the proposed decentralized 
consolidation model. In addition, to 
accommodate this proposed 
decentralized consolidation model, the 
Commission proposed to bifurcate the 
NBBO definition between NMS stocks 

and other NMS securities (i.e., listed 
options) to reflect that the proposed 
decentralized consolidation would 
apply only with regard to NMS stocks, 
and therefore the plan processor for 
options would continue to be 
responsible for calculating and 
disseminating the NBBO in listed 
options. The proposed changes to the 
definition of NBBO would not impact 
the manner in which the NBBO is 
calculated for NMS stocks.831 

(b) Comments on Complexity and 
Confusion Resulting From Multiple 
NBBOs 

The Commission received multiple 
comments with respect to the proposed 
definition of NBBO, with commenters 
expressing concerns about multiple 
NBBOs and the impact on market 
participants and investors. Commenters 
stated that confusion could result from 
multiple NBBOs being available to 
market participants.832 One commenter 
stated that retail investors do not have 
experience with multiple NBBOs.833 
The commenter further noted that 
multiple NBBOs would make broker- 
dealers’ Rule 605 reports difficult to 
compare because broker-dealers could 
be using different NBBOs.834 The 
commenter questioned whether a 
broker-dealer would be responsible for 
execution quality and compliance with 
the Vendor Display Rule if the 
competing consolidator that the broker- 
dealer is using miscalculates the 
NBBO.835 
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reviewing execution quality on an order by order 
basis, when different competing consolidators are 
calculating NBBOs differently. 

836 See Nasdaq Letter IV at 7 (‘‘Shedding the 
single NBBO—which has long been investors’ 
‘North Star’ for price discovery—in favor of 
multiple NBBOs would further complicate market 
structure, confuse investors as to whether they are 
actually seeing the best price, and hinder market 
surveillance and enforcement efforts.’’). 

837 See FINRA Letter at 6. 
838 See id. at 3–4. 
839 See Healthy Markets Letter I at 4. 
840 See id. 
841 See Schwab Letter at 6; NYSE Letter II at 24; 

WFE Letter at 1. 
842 See Data Boiler Letter I at 3. The commenter 

did not describe how it thought multiple NBBOs 
would impact liquidity. As discussed, the current 
market operates with multiple NBBOs. The 
Commission believes that the NBBOs that will be 
calculated in the decentralized consolidation model 
better reflect current market conditions due to the 
improvements in latencies and therefore, will be 
more prompt, accurate, and reliable. The enhanced 
and faster consolidated market data resulting from 
the proposal should allow market participants 
access to more up-to-date market data (including 
NBBO data) than provided by the SIP, permitting 
them to more readily find liquidity than before. 

843 Nasdaq Letter III at 8. Many firms that 
aggregate proprietary feeds today likely have 
different aggregation times and are likely already 
exposed to latency arbitrage. It is unclear why the 
use of latency arbitrage would increase as a result 
of the proposal, especially since the existence of 
multiple NBBOs would not represent a change from 
current market practices. 

844 See Nasdaq Letter IV at 11. 
845 See id. at 3. 
846 See McKay Letter at 10–11 (‘‘. . . many 

market participants are colocated at one or more of 
the major exchange datacenters in New Jersey and 
receive their market data at such colocated points 
of presence. If a competing consolidator seeks to 
provide market participants with the fastest and 
most efficient consolidated market data possible, 
the result would be a slightly different NBBO at 
each exchange datacenter.’’). 

847 See also infra Section V.B.2(f). 

848 See, e.g., Nasdaq Letter IV at 3, 12–13; 
Clearpool Letter at 8 (‘‘[W]hile the proposal states 
that the existence of multiple NBBOs does not 
impact a broker’s best execution obligations, we 
believe that ‘‘fragmenting’’ the NBBO could lead to 
several problems around such obligations, which 
would need to be addressed and clarified by the 
Commission prior to implementation.’’); Healthy 
Markets Letter I at 4–5 (‘‘Could a market participant 
seek to deliberately subscribe to an inferior data 
feed? . . . We urge the Commission to establish 
objective standards, including policies, procedures, 
and documentation requirements for brokers 
regarding their selection and usage of competing 
data feeds.’’); FINRA Letter at 5 (‘‘[T]he Commission 
may also want to consider providing guidance on 
whether a broker-dealer would, or should, be 
evaluated—by the Commission, FINRA, or others— 
on its decision of which competing consolidator(s) 
to receive consolidated market data from, what 
factors a broker-dealer should consider in 
evaluating its choice of a competing consolidator(s) 
(both initially and on an ongoing basis), and how 
a broker-dealer’s choice of a competing 
consolidator(s) might affect the broker-dealer’s best 
execution obligations.’’). 

Other commenters noted that a lack of 
a single NBBO as calculated by the 
existing SIPs could impact the market in 
a variety of ways, such as a lack of a 
single benchmark to determine trade 
quality; curtailing the Commission’s 
surveillance efforts; potentially creating 
a multi-tiered system where some 
traders can access faster NBBOs; 836 and 
adding significant complexity, 
confusion, and uncertainty to best 
execution analysis.837 One commenter 
said that it is unlikely the NBBOs 
produced by competing consolidators 
and their associated timestamps would 
ever be synchronized and that the 
NBBOs calculated by competing 
consolidators and self-aggregators will 
never align. The commenter said that 
the different versions of market data 
would impact broker-dealer compliance 
with market conduct rules.838 

Another commenter noted that 
multiple NBBOs would make 
comparison of broker-dealer 
performance difficult, as broker-dealers 
may decide which NBBO to use 
depending on which NBBO costs the 
least or makes their execution quality 
look better.839 The commenter 
acknowledged that while there is no 
clear NBBO today, the exclusive SIPs do 
calculate and disseminate a NBBO.840 
Commenters questioned how execution 
quality would be judged if each 
competing consolidator provided a 
different NBBO.841 Another commenter 
believed that multiple NBBOs will 
impact liquidity.842 One commenter 
said that latency arbitrage would be 
required to ‘‘keep markets in line,’’ 
estimating an increase of almost $3 
billion in latency arbitrage profits as a 

result of the multiple NBBOs introduced 
by the proposal.843 This commenter said 
that multiple NBBOs would also reduce 
investor confidence that trades will be 
executed at the best price 844 and 
believed that multiple NBBOs would 
negatively impact market quality, 
complicate best execution compliance 
by broker-dealers, and overall hurt 
investor confidence in the markets.845 
Another commenter requested clarity 
that a single competing consolidator 
could produce multiple NBBOs at 
different locations at any given point of 
time, since some competing 
consolidators may co-locate at more 
than one exchange data centers.846 

In the decentralized consolidation 
model, competing consolidators will 
replace the exclusive SIPs in generating 
the NBBO as defined in Rule 600. 
Therefore, there will be NBBOs 
generated by each competing 
consolidator, as well as self-aggregators, 
based upon the data content received 
from the SROs pursuant to Rule 603(b). 
While commenters expressed concerns 
about the loss of an NBBO generated by 
a single plan processor—the exclusive 
SIPs—the Commission believes that 
market participants will adjust to not 
having an NBBO generated by a single 
plan processor. ‘‘Multiple NBBOs’’ 
already exist today.847 Some market 
participants obtain the NBBO from the 
exclusive SIPs, and some market 
participants generate their own NBBO 
by aggregating multiple proprietary data 
feeds. Some market participants that 
generate their own NBBO use third 
party aggregation software or services to 
do so. The NBBO seen by market 
participants depends on the systems 
used to generate the NBBO and the 
systems used by the market participants 
to receive and view it. Market 
participants are therefore already 
accustomed to a market environment in 
which there are ‘‘multiple NBBOs’’ 
generated by different parties, at 
different speeds, in different locations. 

They are accustomed to performing best 
execution analysis and providing 
execution quality statistics in the 
current environment. Therefore, the 
Commission does not believe that the 
generation of NBBOs by multiple 
competing consolidators will add 
complexity or confusion to the markets. 

Moreover, neither the amended 
definition of NBBO, nor the 
decentralized consolidation model more 
generally, mandates the consumption of 
multiple NBBOs from multiple 
competing consolidators. So, while 
different competing consolidators may 
calculate and disseminate unique 
NBBOs or single competing 
consolidators may calculate different 
NBBOs at separate data center locations 
under the decentralized consolidation 
model, the Commission does not believe 
that this should cause confusion for 
market participants, who already 
consider market data from multiple 
sources. Finally, the amended definition 
of NBBO does not change the 
methodology by which the NBBO for a 
particular NMS stock is calculated, 
which will help to ensure consistency 
in the NBBO calculation. The 
Commission is therefore adopting the 
amendments to the definition of NBBO 
as proposed. 

(c) Comments on Impact of Multiple 
NBBOs on Best Execution Obligations 

With respect to best execution, 
commenters stated that the Commission 
did not sufficiently discuss the best 
execution implications of multiple 
NBBOs.848 Commenters stated that 
eliminating the single NBBO, and 
requiring broker-dealers to choose 
among multiple NBBOs, would 
complicate and increase the cost of 
compliance with best execution 
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849 See Nasdaq Letter IV at 3, 42, 49; Joint CRO 
Letter at 2; STANY Letter II at 6; TD Ameritrade 
Letter at 12–13. 

850 Clearpool Letter at 8; see also Capital Group 
Letter at 4 (‘‘We also support the proposed 
commercial competing consolidators. Different 
users have different needs with regards to data 
complexity (e.g., what data elements are included 
or excluded), latency and price. We do not see this 
as the creation of ‘multiple truths’ or ‘multiple 
markets.’ Because the data will also be available for 
post trade analysis, market participants will be able 
to analyze outcomes using the difference between 
the originating venue timestamps and the 
consolidator timestamps to determine if best 
execution obligations were fulfilled and if the speed 
they chose to pay for meets their needs.’’). 

851 See Better Markets Letter at 2. 
852 See supra Section I.E. 
853 See supra Section III.B.8. 
854 See Joint CRO Letter at 2, 3; Nasdaq Letter IV 

at 12; NYSE Letter II at 24; see also TechNet Letter 
II at 2 (stating that multiple NBBOs would 
undermine effective regulation and investor 
confidence). 

855 See Joint CRO Letter at 2, 3, 4; Nasdaq Letter 
IV at 3, 12, 36, 49. 

856 See Joint CRO Letter at 2, 4. 
857 See id. at 3. 
858 See id. at 4. The commenter stated that 

reprogramming its systems to comply with and 
surveil for compliance with the locked and crossed 
and order protection rules would be an ‘‘extensive 
undertaking.’’ Id. See also Nasdaq Letter IV at 12, 
36, 49. 

859 See Joint CRO Letter at 3. 
860 See id. at 2, 3. 
861 See Nasdaq Letter IV at 12, 37. See also Joint 

CRO Letter at 4. 
862 See Nasdaq Letter IV at 12. 
863 See id. The commenter also stated that the 

proposal would lead to confusion and inconsistent 
application if adopted. See id. at 12–13. 

864 See id. at 37. 
865 See NYSE Letter II at 24. 
866 See supra Section III.B.8. 

867 See infra Section V.C.2(d); notes 1757–1760 
and accompanying text. 

obligations.849 However, another 
commenter stated that it ‘‘does not 
believe the existence of multiple NBBOs 
will create problems for market 
participants or the market as a whole at 
a level that would warrant not moving 
forward with the decentralized, 
competitive model. . . .’’ 850 
Additionally, one commenter stated that 
expanding core data generally would 
facilitate best execution.851 

As described above, ‘‘multiple 
NBBOs’’ already exist today. The 
amended definition of NBBO will not 
significantly alter this state of affairs; 
rather, it adjusts the definition of NBBO 
to accommodate the decentralized 
consolidation model to reflect that 
NBBOs will be calculated and 
disseminated by competing 
consolidators and calculated by self- 
aggregators. As is the case today, broker- 
dealers must act reasonably to obtain 
pricing information in carrying out their 
duty to seek to obtain the most favorable 
terms reasonably available under the 
circumstances for the execution of 
customer orders.852 

(d) Comments on Impact of Multiple 
NBBOs on Surveillance and 
Enforcement 

While some commenters expressed 
concern about the proposed 
decentralized consolidation model’s 
impact on regulation,853 several 
commenters more specifically opined 
that the multiple NBBOs resulting from 
the proposed model would undermine 
exchange surveillance and 
enforcement,854 and raised questions 
about how market participants should 
consider multiple NBBOs in trade- 
through prevention and locked and 
crossed markets.855 One commenter said 
that the proposal did not fully consider 

the impact of multiple NBBOs on 
surveillance and compliance with 
investor protection rules 856 and that 
multiple NBBOs would affect 
surveillances that detect broker-dealer 
market access controls deficiencies and 
fraud and manipulation.857 The 
commenter also stated that the proposed 
model would make it almost impossible 
to monitor for locked and crossed 
markets and to conduct trade-through 
surveillance due to the multiple 
competing consolidator feeds.858 In 
addition, the commenter stated that 
regulators and market participants will 
have different views of the market 
depending on the NBBO they use, 
which would allow bad actors to take 
advantage of the resulting regulatory 
loopholes and inefficiencies.859 The 
commenter stated that multiple NBBOs 
could create false positives, more 
investigations and data requests, as well 
as false negatives.860 

Additionally, one commenter stated 
that the multiple NBBOs that will be 
produced by competing consolidators 
and self-aggregators under the proposed 
decentralized consolidation model will 
increase costs for exchanges to enforce 
their rules 861 and increase the risk of 
market manipulation.862 This 
commenter also said that regulations 
could be inconsistently applied due to 
variations in consolidated market data 
from different competing 
consolidators,863 and that the proposal 
would result in more frequent 
enforcement investigations, expansive 
data requests, and delays in concluding 
investigations.864 Another commenter 
stated that the proposed decentralized 
consolidation model would hurt Rule 
605 compliance because the baseline 
NBBO used by each market center for 
comparisons would vary.865 

These issues are not new or unique to 
the decentralized consolidation model. 
As discussed earlier,866 SRO 
surveillance and regulatory programs 
currently need to consider different 

sources of market data, including 
different ‘‘NBBOs’’ calculated by 
different market participants as well as 
the NBBO calculated by exclusive SIPs 
pursuant to Rule 600(b)(50). While there 
may be an increased number of data 
sources in a decentralized consolidation 
model, the issues described by these 
commenters are currently dealt with by 
SRO market surveillance and 
enforcement staff today. Broker-dealers 
have considered multiple data sources 
in complying with trade-through and 
locked and crossed markets in the 
context of Regulation NMS. The 
Commission believes that the amended 
definition of NBBO should not cause 
increased exchange enforcement costs 
or an increase in alerts or false positives 
because the surveillance and regulatory 
process will continue as it does today. 

Currently, SROs already must decide 
among data sources to use for their 
surveillance and regulatory systems. 
SROs must also handle the different 
data sources used by market 
participants for regulatory compliance. 
Market participants may use SIP data, 
proprietary data, or a combination. 
Market participants also may calculate 
their own NBBOs. The data used by 
market participants today may differ 
from the data used by the SROs for their 
surveillance and regulatory systems. 
Broker-dealers are not required to use a 
particular source of market data for 
regulatory compliance. Because broker- 
dealers may rely on different sources of 
data—data sources that may not be used 
by SRO regulatory staff to generate 
alerts—SRO investigators typically 
request data from broker-dealers to 
evaluate whether an alert has 
discovered an actual violation of the 
Federal securities laws and exchange 
rules. This dynamic will not change in 
a decentralized consolidation model. 
SROs may decide to use a consolidated 
market data product generated by a 
competing consolidator, or they may 
decide to self-aggregate data to generate 
consolidated market data for purposes 
of their surveillance and regulatory 
systems. SROs will not be required to 
purchase every consolidated feed to 
conduct enforcement or surveillance, 
just as they are not required to purchase 
all direct proprietary feeds used by 
market participants. Therefore, SROs 
should not incur higher enforcement 
costs because the regulatory process will 
continue to operate as it does 
currently.867 

Furthermore, even if SRO surveillance 
and regulatory programs used the same 
data source as a broker-dealer, SROs 
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868 See supra Section III.B.1; BlackRock Letter, 
Fidelity Letter, State Street Letter, Wellington 
Letter, ICI Letter, Virtu Letter, AHSAT Letter, FIA 
PTG Letter, IntelligentCross Letter, Committee on 
Capital Markets Regulation Letter, BestEx Research 
Letter, Wharton Letter, MEMX Letter, Clearpool 
Letter; T. Rowe Price Letter; Capital Group Letter; 
DOJ Letter; ACS Execution Services Letter; IEX 
Letter; Steinmetz Letter (commenting on the entire 
proposal); SIFMA Letter; ACTIV Financial Letter; 
MFA Letter; Better Markets Letter. 

869 Data Boiler Letter I at 46. 
870 See supra Section II.B.2. See also infra Section 

III.C.8(a)(ii) for a discussion of the revisions to the 
responsibilities of competing consolidators 
resulting from this change. 

871 See Proposing Release, 85 FR at 16782. 
872 See BestEx Research Letter at 2, 5. The 

commenter said the result would be consumers that 
prefer depth over latency would be able to find the 
right products, as would those that prefer latency 
over depth. 

873 See id. at 5. 
874 See NYSE Letter II at 14–15. 

875 Data Boiler Letter I at 52. 
876 BlackRock Letter at 2–3. 
877 See BestEx Research Letter at 2, 5; NYSE 

Letter II at 14–15; BlackRock Letter at 2–3; Data 
Boiler Letter I at 52. 

would still have to request information 
from such broker-dealer due to potential 
data differences—such as geographic 
latencies, access options, or processing 
options—to evaluate whether there is a 
potential violation. Therefore, the 
Commission believes that the existence 
of multiple NBBOs should not present 
any problems that the SROs have not 
previously handled. 

C. Competing Consolidators 

The Commission believes that the 
introduction of competing consolidators 
as the entities responsible for the 
collection, consolidation, and 
dissemination of consolidated market 
data products will update and 
modernize the national market system 
and provide market participants and 
investors with benefits. As noted above, 
the Commission received many 
comments that supported the goals of 
the decentralized consolidation model 
and the potential positive impacts this 
model would have on the provision of 
consolidated market data.868 However, 
some comments raised concerns about 
the introduction of competing 
consolidators and their impact on the 
national market system, which are 
discussed below. 

1. Definition of ‘‘Competing 
Consolidator’’ Under Rule 600(b)(16) 

(a) Proposal 

The Commission proposed to amend 
Regulation NMS to introduce competing 
consolidators as the entities responsible 
for the collection, consolidation, and 
dissemination of consolidated market 
data. Under proposed Rule 600(b)(16) of 
Regulation NMS, a competing 
consolidator would be defined as ‘‘a 
securities information processor 
required to be registered pursuant to 
Rule 614 or a national securities 
exchange or national securities 
association that receives information 
with respect to quotations for and 
transactions in NMS stocks and 
generates consolidated market data for 
dissemination to any person.’’ 

(b) Final Rule and Response to 
Comments 

The Commission received one 
comment supporting the proposed 

definition of competing consolidator.869 
The Commission, however, is revising 
the definition to reflect that competing 
consolidators are not required to 
generate a complete consolidated 
market data product.870 Rule 600(b)(16) 
defines a competing consolidator as ‘‘a 
securities information processor 
required to be registered pursuant to 
Rule 614 or a national securities 
exchange or national securities 
association that receives information 
with respect to quotations for and 
transactions in NMS stocks and 
generates a consolidated market data 
product for dissemination to any 
person.’’ 

Regarding the consolidated market 
data that must be generated by 
competing consolidators, the 
Commission asked in the Proposing 
Release whether competing 
consolidators should be required to 
develop a consolidated market data 
product that contained all of the 
elements provided under the proposed 
definition of consolidated market 
data.871 As proposed, competing 
consolidators would have had the 
flexibility to offer different products but 
were also required to offer a full 
consolidated market data product. One 
commenter stated that competing 
consolidators should not be required to 
include depth-of-book in the products 
they sell, as including such data would 
increase latency and complexity.872 The 
commenter stated that not mandating 
the provision of depth-of-book data 
would encourage competition further 
and reduce data costs for all 
consumers.873 Another commenter 
stated that the requirement that 
competing consolidators develop a 
consolidated market data product that 
contained all of the elements of 
consolidated market data, regardless of 
demand, along with other proposed 
competing consolidator requirements, 
including registration and Regulation 
SCI, imposed costs on competing 
consolidators that would serve as a 
barrier to entry to potential competing 
consolidators.874 Another commenter 
suggested that only a single competing 
consolidator should be obligated to 
provide a consolidated market data 

product, not all competing 
consolidators.875 One commenter 
suggested that competing consolidators 
should have the flexibility to compete 
with proprietary data offerings and 
decide what products to offer to their 
subscribers.876 

The Commission agrees with the 
comments that objected to requiring that 
all competing consolidators sell a 
product containing all of the specified 
elements of consolidated market data 877 
because forcing higher fixed costs and a 
mandatory product offering across all 
competing consolidators potentially 
would make it more difficult for 
competing consolidators to enter the 
market and to tailor their services and 
product offerings while recouping 
expenses. The Commission believes that 
allowing competing consolidators to 
generate their own set of product 
offerings, tailored to the needs of their 
subscriber base or otherwise 
differentiated, will lower the fixed costs 
of those competing consolidators that 
elect to specialize in targeted products 
that do not contain all of the elements 
of consolidated market data. 
Specifically, these competing 
consolidators can offer such products 
without acquiring the underlying data 
and developing the technological 
capability necessary to calculate and 
consolidate all elements of consolidated 
market data. This reduction in fixed 
costs will enable these competing 
consolidators to offer products that do 
not contain all elements of consolidated 
market data and do so in a more cost- 
effective manner, which should enhance 
their ability to meet the specific data 
needs of various market participants. In 
addition, increased participation by 
more streamlined competing 
consolidators that operate with fewer 
constraints and potentially fewer fixed 
costs, or costs tailored to their own 
unique product offerings, would 
promote competition in the market. 

The Commission recognizes that 
competing consolidators are the only 
entities that will generate and 
disseminate consolidated market data 
products in the national market system, 
and acknowledges the possibility that 
competing consolidators may not offer 
consolidated market data products that 
do not contain all of the elements of 
consolidated market data. However, 
consistent with the views expressed by 
a variety of market participants 
regarding the importance of the 
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878 See supra note 112 and accompanying text 
(noting that multiple Roundtable panelists and 
commenters supported the inclusion of odd-lot 
information, depth of book data, and auction 
information); supra notes 152–153 and 
accompanying text (describing comments 
expressing support for the expansion of 
consolidated market data and core data); 242–244 
(describing comments expressing support for the 
inclusion of smaller-sized orders in higher-priced 
stocks); 386–388 (describing comments expressing 
support for the inclusion of depth of book data); 
462–464 (describing comments expressing support 
for the inclusion of auction information). 

879 See Proposing Release, 85 FR at 16754 
(describing how depth of book data can assist Smart 
Order Routers and electronic trading systems with 
the optimal placement of orders across markets); 
16759 (explaining how information regarding the 
size and side of order imbalances can indicate the 
direction a stock’s price might move, inform 
decisions on where to price an auction order and 
what order type to use, and improve execution 
quality). See also supra Sections II.C.2(b)–II.D.2 
(explaining how aggressively priced odd-lots will 
be included in core data through the definitions of 
odd-lot information and round lot); II.F.2; II.G.2. 

880 See supra Section II.C.2(a). 
881 See SIFMA Letter at 11. 

882 See supra Section II.B.2 discussing the 
definition of consolidated market data product. 

883 The Vendor Display Rule requires a SIP that 
provides a display of quotation and transaction 
information with respect to an NMS stock, in the 
context of which a trading or order-routing decision 
can be implemented, to also provide a consolidated 
display for that stock. Rule 603(c) of Regulation 
NMS, 17 CFR 242.603(c). See also supra note 97; 
FINRA, Regulatory Notice 15–46, 1, 3 n. 12 (2015) 
(‘‘The exercise of reasonable diligence to ascertain 
the best market under prevailing market conditions 
can be affected by the market data, including 
specific data feeds, used by a firm. For example, a 
firm that regularly accesses proprietary data feeds, 
in addition to the consolidated SIP feed, for its 
proprietary trading, would be expected to also be 
using these data feeds to determine the best market 
under prevailing market conditions when handling 
customer orders to meet its best execution 
obligations.’’). 

884 See Committee on Capital Markets Regulation 
Letter at 3; BestEx Research Letter at 1; BlackRock 
Letter at 5; ACS Execution Services Letter at 5; 
Clearpool Letter at 7–8; Cboe Letter at 25; TechNet 
Letter II at 2; NYSE Letter II at 24; Data Boiler Letter 
I at 48; Data Boiler Letter II at 1; NBIM Letter at 
6; NovaSparks Letter at 1. The Commission also 
received one comment that urged the Commission 
to focus on cybersecurity in upgrading the 
infrastructure for market data. Temple University 
Letter at 2. The Commission is amending Rule 1000 
of Regulation SCI to make competing consolidators 

exceeding a threshold ‘‘SCI entities.’’ See infra 
Section III.F. 

885 See Committee on Capital Markets Regulation 
Letter at 3; BestEx Research Letter at 1; BlackRock 
Letter at 5; ACS Execution Services Letter at 5; 
Clearpool Letter at 7–8; MEMX Letter at 3, 8; ACTIV 
Financial Letter at 1 (stating that competition could 
‘‘provide investors with a . . . higher reliability 
framework for determining accurate pricing of NMS 
securities’’); NovaSparks Letter at 1 (‘‘The 
competitive nature of the new model will encourage 
Competing Consolidators to deliver excellent 
reliability, functionality and performance.’’). 

886 Committee on Capital Markets Regulation 
Letter at 3. 

887 See BestEx Research Letter at 1. This 
commenter also said that competing consolidators 
would reduce reliance on a single SIP vendor. Id. 
at 5. 

888 See BlackRock Letter at 5. 
889 ACS Execution Services Letter at 5; Clearpool 

Letter at 7–8. However, with respect to business 
continuity planning and disaster recovery, one 
commenter said that having a single competitor to 
the SIP would be sufficient to address concerns 
about a single point of failure. See Data Boiler Letter 
I at 48. 

890 See Cboe Letter at 25; TechNet Letter II at 2. 
One commenter noted an inverse relationship 
between data connection speed and reliability. The 
commenter stated that exchanges and competing 
consolidators would need to create a protocol for 
conditional use of slower, reliable consolidated 
market data feeds to ensure reliability of such feeds. 
See NBIM Letter at 6. Competing consolidators will 
be required to comply with operational capability 
and resiliency obligations to help ensure that the 
provision of proposed consolidated market data 
remains reliable. See infra Section III.F. 

891 See NYSE Letter II at 24; Data Boiler Letter I 
at 48; Data Boiler Letter II at 1. 

892 See Cboe Letter at 25. 

individual elements of consolidated 
market data, the Commission believes 
that there will be widespread demand 
for a product that contains all elements 
of consolidated market data, and 
particularly for the additional 
information included in core data.878 
Specifically, because this additional 
data will provide useful information 
that will assist in order routing and 
placement decisions and achieving 
improved executions for customer 
orders,879 many broker-dealers that 
execute customer orders will acquire a 
product containing all elements of 
consolidated market data to compete 
effectively for customer business.880 
Consolidated market data includes 
information that the Commission 
believes is necessary to disseminate 
under the rules of the national market 
system and useful for a broad-cross 
section of market participants. 
Accordingly, the Commission believes 
that there should be demand for 
products containing all elements of 
consolidated market data even though, 
as adopted, Rule 614 will not require 
competing consolidators to offer them. 

With respect to the receipt of data by 
competing consolidators, Rule 603(b), as 
adopted, requires each SRO to provide 
its NMS information, including all data 
necessary to generate consolidated 
market data, to competing consolidators. 
In accordance with Rule 603(b), 
competing consolidators will receive 
each SRO’s market data that is necessary 
to generate consolidated market data. 
One commenter stated that competing 
consolidators, their subscribers, and 
self-aggregators should be permitted to 
receive data elements or products based 
on need.881 As discussed above, 

competing consolidators will be 
permitted to develop different types of 
consolidated market data products 
based on the demands of their 
customers.882 Accordingly, competing 
consolidators will not be required to 
receive all of the data content 
underlying consolidated market data. 
Rather, competing consolidators can 
receive the data they need to generate 
the consolidated market data products 
they decide to offer, but the Commission 
notes that competing consolidators that 
are SIPs required to be registered 
pursuant to Rule 614 must comply with 
the Vendor Display Rule when offering 
consolidated market data products and 
therefore must receive, at a minimum, 
the data necessary to satisfy the Vendor 
Display Rule.883 

Competing consolidators will also 
have the ability to select for themselves, 
from among the options offered by the 
SROs, how to access the data underlying 
consolidated market data (e.g., with 
different latencies, throughput 
capacities, and data-feed protocols) and 
consider costs and complexities related 
to each option. The Commission 
believes that these provisions will 
provide competing consolidators with 
flexibility to develop their consolidated 
market data products business in a way 
that best suits their capabilities and 
their subscribers’ needs. 

2. Comments on Resiliency 
The Commission received several 

comments with respect to the impact of 
competing consolidators on the 
resiliency of the markets.884 Some 

commenters stated that competing 
consolidators could add resiliency to 
the markets.885 One commenter said 
that competing consolidators would 
strengthen resiliency because there 
would no longer be a single point of 
failure that could cause ‘‘stock market 
paralysis.’’ 886 Similarly, another 
commenter said that competition could 
reduce the risk of a single point of 
failure,887 and another commenter said 
that the decentralized consolidation 
model would eliminate the SIP as a 
single point of failure.888 Two 
commenters said that having a 
‘‘sufficient number of competing 
consolidators will be important to 
ensure resiliency and backup in the 
collection, consolidation, and 
distribution of consolidated market 
data.’’ 889 

Commenters also argued that 
introducing competing consolidators 
could weaken the national market 
system by increasing a risk of failure,890 
or that competing consolidators would 
not address concerns about a single 
point of failure.891 One commenter 
stated that introducing competing 
consolidators would, in fact, introduce 
multiple opportunities of failure.892 
This commenter said that a competing 
consolidator with ‘‘a significant 
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894 See NYSE Letter II at 24. Another commenter 

stated, ‘‘. . . if either of the SIPs experiences a 
systems issue affecting the quality or availability of 
market data, all market participants are affected 
equally by the issue. However, under the competing 
consolidator model, if one competing consolidator 
is impaired, it could severely disadvantage that 
competing consolidator’s subscribers and their 
investor clients.’’ FINRA Letter at 4. 

895 See NYSE Letter II at 24. 
896 See id. 
897 See Nasdaq Letter IV at 8, 35. 
898 See TechNet Letter II at 2. 
899 See Cboe Letter at 25; TechNet Letter II at 2. 
900 See NYSE Letter II at 24; Data Boiler Letter I 

at 48. 

901 See 17 CFR 242.614(d)(6) (Rule 614(d)(6)). 
902 See infra Section III.F. 
903 See FINRA Letter at 4. 
904 See supra text accompanying notes 756–757. 

905 See Committee on Capital Markets Regulation 
Letter at 3; RBC Letter at 5–6; State Street Letter at 
3. 

906 See Committee on Capital Markets Regulation 
Letter at 3; RBC Letter at 5–6; Susquehanna Letter 
at 1. 

907 See TD Ameritrade Letter at 13; Nasdaq Letter 
IV at 4, 7, 35; STANY Letter II at 6. 

908 See Nasdaq Letter IV at 26. 

customer base’’ could even cause 
market-wide trading halts if it had 
system problems and urged caution in 
making any changes that could ‘‘imperil 
the resiliency of the U.S. equities 
market.’’ 893 Another commenter said 
that competing consolidators would 
continue the risk of a single point of 
failure because customers of a single 
competing consolidator that failed 
would lose access to its consolidated 
market data, and unlike when an 
exclusive SIP fails and impacts all 
market participants, only customers of 
the competing consolidator would be 
disadvantaged.894 To mitigate the risk of 
failure, the commenter said that 
subscribers would have to subscribe to 
at least two competing consolidators 
and incur the costs of doing so.895 This 
commenter stated that the Commission 
did not provide evidence to support its 
conclusion that the proposed 
decentralized consolidation model 
would improve the stability of the 
market data system for data 
consumers.896 Another commenter said 
that there may be high-risk competing 
consolidators that enter the market 
(such as cheaper or slower competing 
consolidators) and their subscribers may 
not be able to avoid harm quickly 
enough if technological issues occur.897 
Another commenter said that competing 
consolidators would add technical 
complexity, which would reduce 
resilience.898 

The Commission does not believe that 
competing consolidators will expose the 
national market system to an increased 
risk of failure 899 or propagate the risk of 
a single point of failure.900 The 
Commission believes that the 
decentralized consolidation model will 
improve the resiliency of national 
market system by eliminating single 
points of failure that exist in the current 
system. Today, SIP data for Tapes A and 
B is only provided by the exclusive SIP 
for the CTA/CQ Plan and SIP data for 
Tape C is only provided by the 
exclusive SIP for the Nasdaq UTP Plan. 
These are single points of failure. In the 

decentralized consolidation model, 
there will be multiple entities— 
competing consolidators—collecting, 
consolidating, and disseminating 
consolidated market data products, 
which will enhance the resiliency of the 
national market system. Competing 
consolidators also will be subject to 
requirements that are designed to 
support their resiliency. For example, 
competing consolidators will be 
required to disclose publicly, on a 
monthly basis, their system 
availability.901 This will encourage 
competing consolidators to invest in 
their systems to make sure that they 
have high rates of system ‘‘up-time.’’ 
The monthly disclosures will help 
support systems resiliency by imposing 
competitive pressures on competing 
consolidators to ensure that their 
systems are resilient, as market 
participants can use the monthly 
disclosures to assess and compare the 
performance of a competing 
consolidator. Competing consolidators 
that cannot generate and disseminate 
consolidated market data products 
reliably likely will not attract or retain 
subscribers. Furthermore, competing 
consolidators will be subject to 
requirements that are designed to 
support their operational resiliency, 
including, as appropriate, Regulation 
SCI. The Commission is also adopting 
changes to Regulation SCI to help to 
ensure the integrity and resiliency of 
competing consolidators.902 The 
Commission believes that it is important 
to impose requirements to help ensure 
that the technology systems of 
competing consolidators are reliable and 
resilient, consistent with the policy 
goals of Regulation SCI. These 
requirements are designed to address 
concerns that competing consolidators 
will become multiple points of failure in 
the decentralized consolidation model. 

One commenter urged the 
Commission to issue standards for when 
a market participant would have to 
subscribe to multiple competing 
consolidators to mitigate the risk that its 
primary competing consolidator fails.903 
As noted above,904 the Commission is 
not requiring market participants to 
have back-up competing consolidators, 
whether such market participants 
subscribe to SCI competing 
consolidators or competing 
consolidators that are not SCI entities, 
though some may choose to do so in 
light of their own business needs. The 
Commission believes that having 

multiple competing consolidators 
collect, consolidate, and disseminate 
consolidated market data products 
would eliminate a single point of failure 
that would weaken the entire national 
market system because if one competing 
consolidator’s operations experiences a 
failure, its impact on the markets will be 
minimized due to the presence of other 
competing consolidators that can 
perform the same functions. 

3. Comments on Data Quality 
Several commenters supported the 

introduction of competing consolidators 
because of the potential enhancements 
to the quality of consolidated market 
data.905 Three commenters believed that 
competition would improve the quality 
of consolidated market data.906 

However, three commenters 
questioned the proposal’s impact on 
data quality, stating that the effects were 
uncertain and that competition could 
harm data quality and accuracy, 
including through attracting untested 
vendors who provide cheaper but 
potentially less reliable service.907 One 
of these commenters stated that 
competing consolidators could produce 
varying NBBOs and cheap data products 
that would limit market information to 
non-self-aggregating market 
participants.908 The commenter stated 
that the Commission will likely have to 
create additional regulations to set 
minimum standards ensuring the 
quality, availability, and accessibility of 
consolidated market data produced by 
competing consolidators. 

The Commission believes that the 
definitions in Rule 600, as well as the 
registration and disclosure requirements 
of Rule 614, will help to ensure the data 
quality of consolidated market data. All 
competing consolidators will register 
with the Commission and become 
regulated entities (if not already SROs) 
and will be required to generate 
consolidated market data products in a 
manner that is consistent with the 
definitions set forth in Rule 600. 

Further, the Commission believes that 
competition in the decentralized 
consolidation model will also support 
high quality consolidated market data. 
Competing consolidators will be 
required to produce public monthly 
reports on their performance and other 
metrics, which should incentivize 
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909 Competing consolidators would also be 
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See infra Section III.C.7. 
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multiple methods and processes, which could 
result in a tiered system of market data and reduced 
competition); MIAX Letter at 2 (suggesting that the 
Commission require all competing consolidators to 
utilize the same transport protocols (i.e., multicast) 
when transmitting data to market participants). 

921 The Commission will monitor issues related to 
the implementation of the decentralized 
consolidation model, including whether 
standardization of the competing consolidator 
consolidation or dissemination processes would 
benefit market participants. 

competing consolidators to perform at a 
high level in order to attract and 
maintain a subscriber base. A competing 
consolidator that does not produce 
accurate, high quality consolidated 
market data products would risk losing 
customers to other competing 
consolidators.909 

4. Comments on Competing 
Consolidator Products 

Commenters offered suggestions on 
the types of products to be sold by 
competing consolidators.910 Two 
commenters suggested products that 
should be offered by competing 
consolidators.911 One of the commenters 
said that competing consolidators 
should provide consolidated market 
data at no charge to a registered 
academic aggregator to act as an 
intermediary for the academic 
community.912 The other commenter 
stated that competing consolidators 
should be required to sell a regulatory 
data-only feed at a fair and reasonable 
price (relative to the cost of that data as 
part of consolidated market data), and/ 
or exchanges should be allowed to sell 
a regulatory data proprietary market 
data feed.913 One commenter requested 
clarification as to the ability of a 
competing consolidator to offer separate 
co-location offerings as part of its 
competitive services.914 

The Commission is not requiring 
competing consolidators to offer 
reduced cost or free services, but 
competing consolidators could develop 
such products if they so desired. In 
addition to consolidated market data 
products, competing consolidators will 
be able to offer other products, such as 
academic products or regulatory data 
products. Further, the Operating 
Committee of the effective national 
market system plan(s) for NMS stocks 
could develop reduced fees for the data 
content underlying consolidated market 
data for the academic community or for 
regulatory data, or the exchanges could 
develop and propose, pursuant to 
Section 19(b) of the Exchange Act and 
Rule 19b–4 thereunder, similar 
products. 

5. Comments on Selection of a 
Competing Consolidator 

Several commenters raised questions 
concerning the selection of competing 

consolidators by broker-dealers.915 The 
Commission believes that a broker- 
dealer will be responsible for selecting 
its competing consolidator(s) and will 
be required to perform its own due 
diligence to ensure that the competing 
consolidator(s) it chooses will be able to 
assist the broker-dealer in meeting its 
regulatory obligations and its 
obligations to its customers, including 
best execution.916 

One commenter sought clarification of 
a broker-dealer’s responsibility for 
problems caused by its choice of 
competing consolidator.917 This 
commenter asked if a broker-dealer 
could be held liable for its competing 
consolidator’s systems issues if such 
issues negatively impact its customers. 
The commenter also suggested that the 
Commission provide guidance for 
broker-dealers that compliance with 
rules dependent on the availability of 
accurate market data be assessed based 
on the data provided by a broker- 
dealer’s competing consolidator or 
received directly by a self-aggregator.918 

Broker-dealers have obligations to 
their customers (e.g., a duty of best 
execution) as well as regulatory 
obligations (e.g., Rule 603(c), Rule 611, 
Regulation SHO). Broker-dealers need 
high quality data to satisfy their 
obligations. The choice of a competing 
consolidator will be relevant to a broker- 
dealer’s receipt of market data and 
therefore, a broker-dealer should assess, 
both upon its initial selection and on an 
ongoing basis, the quality of data 
received from a competing consolidator. 
The Commission believes that the 
selection of a competing consolidator 
can impact a broker-dealer’s services to 
its customers as well as the broker- 
dealer’s ability to comply with its 
regulatory obligations, such as 
providing best execution for its 
customers.919 Broker-dealers will need 
to conduct their own analysis and 
perform their own due diligence in 
choosing and periodically assessing 
competing consolidators that meet their 
regulatory needs and the needs of their 
customers. 

6. Comments on a Standardized 
Consolidation Process 

Two commenters recommended 
standardizing aspects of the operation of 
competing consolidators, including the 
consolidation process and the content 
and distribution mechanism, arguing 
that standardization could make it 
easier for subscribers to switch to other 
competing consolidators and provide 
consistency across data sets.920 

The Commission is not standardizing 
the competing consolidator 
consolidation and dissemination 
processes. The Commission believes 
competing consolidators are in the best 
position to develop technical standards 
for themselves. Furthermore, the 
Commission believes that competing 
consolidators should have the flexibility 
to design the consolidation and delivery 
services that their subscribers need.921 

7. Registration and Responsibilities of 
Competing Consolidators: Rule 614 

The Commission proposed Rule 614 
to require SIPs that wish to act as 
competing consolidators to register with 
the Commission and publicly disclose 
certain information about their 
organization, operations, and products. 
Under proposed Rule 614, competing 
consolidators would be subject to 
certain obligations and would be 
required to regularly publish certain 
performance statistics on a monthly 
basis on their respective websites. 

(a) Competing Consolidator Registration: 
Rule 614(a) 

(i) Rule 614(a)(1)(i): Proposal 

Proposed Rule 614(a)(1)(i) would 
prohibit any person, other than an SRO, 
from (A) receiving directly from a 
national securities exchange or national 
securities association information with 
respect to quotations for and 
transactions in NMS stocks; and (B) 
generating the proposed consolidated 
market data for dissemination to any 
person (i.e., acting as a competing 
consolidator by disseminating data to 
external parties) unless that person files 
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922 If a self-aggregator disseminated consolidated 
market data to any person, it would be acting as a 
competing consolidator and would be required to 
register pursuant to proposed Rule 614 and comply 
with the requirements applicable to competing 
consolidators. 

923 See Proposing Release, 85 FR at 16778. 
924 NYSE Letter at 14; ACTIV Financial Letter at 

2–3; Nasdaq Letter II at 37. 
925 WFE Letter at 1. See also MIAX Letter at 5. 
926 See infra Section V.C.3. 

927 The Form CC filing process is a notice-based 
registration process and is similar to other notice- 
based filing processes required by the Commission. 
See Securities Exchange Act Release No. 40760 
(Dec. 8, 1998), 63 FR 70844 (Dec. 22, 1998) 
(‘‘Regulation ATS Adopting Release’’). 

928 15 U.S.C. 78k–1. 
929 See Proposing Release, 85 FR at 16778. 
930 15 U.S.C. 78k–1(b)(1). 
931 See Section 3(b)(22)(B) of the Exchange Act for 

the definition of exclusive processor. 

932 See Section 11A(b)(3). 
933 See Section 11A(b)(3)(B). 

with the Commission an initial Form CC 
and the initial Form CC has become 
effective pursuant to proposed Rule 
614(a)(1)(v).922 

(ii) Rule 614(a)(1)(i): Final Rule and 
Response to Comments 

The Commission is revising proposed 
Rule 614(a)(1)(i) to address a comment 
relating to market data vendors, as 
discussed below. Rule 614(a)(1)(i)(A), as 
adopted, will provide: ‘‘No person other 
than a national securities exchange or a 
national securities association . . . may 
receive directly, pursuant to an effective 
national market system plan, from a 
national securities exchange or national 
securities association information with 
respect to quotations for and 
transactions in NMS stocks’’ (addition 
in italics). This new language is 
intended to clarify the entities that will 
be required to register as a competing 
consolidator. 

The Commission requested comment 
on the proposed registration process, 
including whether competing 
consolidator registration should be 
subject to Commission approval and/or 
additional or different regulation.923 
The Commission received several 
comments regarding proposed Rule 
614(a)(1)(i). A few commenters 
described the proposed registration 
process as ‘‘onerous,’’ ‘‘overly 
burdensome’’ and a ‘‘barrier to 
entry.’’ 924 However, other commenters 
supported the registration process and 
urged regulating competing 
consolidators ‘‘with the same rigor and 
governance applied to the SIP plans 
today.’’ 925 

While the registration of competing 
consolidators is a new regulatory 
process that will be required of entities 
that may not be regulated today, as 
discussed below, the registration 
process is necessary and does not 
unduly burden potential competing 
consolidators. While there are costs and 
burdens associated with the registration 
process,926 the Commission believes 
that such costs and burdens are justified 
by the benefits of Commission oversight 
and the disclosure of competing 
consolidator operations for market 
participants. As discussed in the 
Proposing Release, the regulatory regime 

and responsibilities of competing 
consolidators are designed to collect 
relevant information about competing 
consolidators and to require competing 
consolidator performance data, data 
quality issues, and system issues to be 
made publicly available through a 
relatively streamlined process that 
imposes appropriate burdens on entities 
likely to register as competing 
consolidators. The Commission 
designed the competing consolidator 
registration process to provide the 
Commission with information necessary 
for it to perform its regulatory oversight 
of these important market participants 
without imposing burdensome 
regulatory requirements on 
registrants.927 

Further, the registration process for 
competing consolidators was designed 
to limit the burdens on competing 
consolidators, commensurate with their 
role. The competing consolidator regime 
is less burdensome than the registration 
process applicable for exclusive 
processors. As described in the 
Proposing Release, the registration 
process for exclusive processors is set 
forth in Section 11A of the Exchange 
Act 928 and requires the Commission to 
grant applications or institute 
proceeding to determine whether a 
registration should be denied.929 The 
Commission, however, proposed a more 
streamlined and limited process. As part 
of this process, the Commission will not 
approve Form CC and amendments to 
Form CC. Rather, the Commission is 
adopting a process in which a potential 
competing consolidator’s registration 
will become effective unless the 
Commission issues an order declaring 
its Form CC ineffective. The 
Commission believes that this 
registration process will allow potential 
competing consolidators to begin 
operating relatively quickly, while still 
allowing the Commission to review 
Form CC for non-compliance with 
Federal securities laws and the rules 
and regulations thereunder, and for 
material deficiencies with respect to 
accuracy, currency, or completeness. 

Section 11A(b)(1) of the Exchange 
Act 930 provides that a SIP not acting as 
the ‘‘exclusive processor’’ 931 of any 
information with respect to quotations 

for or transactions in securities is 
exempt from the requirement to register 
with the Commission as a SIP unless the 
Commission, by rule or order, 
determines that the registration of such 
SIP ‘‘is necessary or appropriate in the 
public interest, for the protection of 
investors, or for the achievement of the 
purposes of [Section 11A].’’ A SIP that 
proposes to act as a competing 
consolidator would not engage on an 
exclusive basis on behalf of any national 
securities exchange or registered 
securities association in collecting, 
processing, or preparing for distribution 
or publication any information with 
respect to quotations for or transactions 
in securities; therefore, a competing 
consolidator would not fall under the 
statutory definition of ‘‘exclusive 
processor.’’ Section 11A(b)(1) of the 
Exchange Act provides the Commission 
with authority to require the registration 
of a SIP not acting as an exclusive 
processor by rule or order. Under the 
adopted rules, competing consolidators 
will play a vital role in the national 
market system by collecting, 
consolidating, and disseminating 
consolidated market data. Because the 
availability of prompt, accurate, and 
reliable consolidated market data is 
essential to investors and other market 
participants, the Commission believes 
that it is necessary and appropriate in 
the public interest and for the protection 
of investors to require each SIP that 
wishes to act as a competing 
consolidator to register with the 
Commission as a SIP pursuant to Rule 
614. The Commission is thus exercising 
this authority by adopting Rule 614 to 
establish the process by which SIPs that 
wish to act as competing consolidators 
will be required to register with the 
Commission. 

The registration process for exclusive 
SIPs under Section 11A requires the 
Commission to publish notice of an 
exclusive SIP’s application for 
registration and, within 90 days of 
publication of notice of the application, 
by order grant the application or 
institute proceedings to determine 
whether the registration should be 
denied.932 At the conclusion of the 
proceedings, the Commission must, by 
order, grant or deny the registration.933 
Section 11A(b)(1) of the Exchange Act 
also authorizes the Commission, by rule 
or by order, upon its own motion or by 
application, to exempt conditionally or 
unconditionally any SIP or class of SIPs 
from any provision of Section 11A or 
the rules or regulations thereunder if the 
Commission finds that such exemption 
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934 15 U.S.C. 78k–1(b)(3). 
935 Section 11A(b)(5) of the Exchange Act, 15 

U.S.C. 78k–1(b)(5), requires a SIP promptly to notify 
the Commission if the registered SIP prohibits or 
limits any person in respect of access to services 
offered, directly or indirectly, by the registered SIP. 
The notice must be in the form and contain the 
information required by the Commission. Any 
prohibition or limitation on access to services with 

respect to which a registered SIP is required to file 
notice is subject to review by the Commission on 
its own motion, or upon application by any person 
aggrieved by the prohibition or limitation. 

936 See IDS Letter I at 3, 4; NYSE Letter II at 18. 
937 See IDS Letter I at 3, 4. 
938 See id. at 3. 

939 See NYSE Letter II at 18. 
940 See Proposing Release, 85 FR at 16770, n. 434. 
941 This provision is also updated to reflect the 

new definition of consolidated market data product. 
See supra Section II.B. 

is consistent with the public interest, 
the protection of investors, and the 
purposes of Section 11A, including the 
maintenance of fair and orderly markets 
in securities and the removal of 
impediments to and perfection of the 
mechanisms of a national market 
system. 

The Commission believes that it is 
consistent with the public interest, the 
protection of investors, and the 
purposes of Section 11A to use its 
authority under Section 11A(b)(1) to 
exempt SIPs that wish to act as 
competing consolidators from the 
registration process established in 
Section 11A(b)(3) of the Exchange 
Act 934 and to allow such competing 
consolidators to register pursuant to a 
process that is more streamlined and 
limited than the process described in 
Section 11A(b)(3). The process specified 
in Section 11A(b)(3) of the Exchange 
Act was developed for exclusive SIPs 
and reflects the heightened need to 
review and analyze exclusive 
processors. In contrast, SIPs that do not 
act as exclusive SIPs are exempt from 
registration unless the Commission 
‘‘finds that the registration of such 
securities information processor is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or for the achievement of the purposes 
of [Section 11A].’’ The Commission 
does not believe that this process for 
exclusive processors in necessary for 
competing consolidators. The 
Commission believes that the 
registration process in Rule 614 will 
provide the Commission with the 
information necessary to oversee 
competing consolidators and help 
ensure that relevant information 
regarding such competing consolidators 
is available to the Commission and to 
the public. The streamlined registration 
process is also designed to reduce 
regulatory burdens and encourage 
entities to register as competing 
consolidators. 

In addition, the Commission believes 
that it is consistent with the public 
interest, the protection of investors, and 
the purposes of Section 11A to use its 
exemptive authority under Section 
11A(b)(1) of the Exchange Act to exempt 
those SIPs that act as competing 
consolidators from Section 11A(b)(5) of 
the Exchange Act,935 which requires a 

registered SIP to notify the Commission 
if the SIP prohibits or limits any person 
with respect to access to its services. 
Section 11A(b)(5) allows any person 
aggrieved by a prohibition or limitation 
of such access to the SIP’s services to 
petition the Commission to review the 
prohibition or limitation of access. 
Exclusive SIPs, by definition, engage on 
an exclusive basis in collecting, 
processing, or preparing data. In 
contrast, the competing consolidators 
will not engage in collecting, 
processing, or preparing data on an 
exclusive basis. Therefore, the 
Commission believes that the 
protections of Section 11A(b)(5) of the 
Exchange Act, including the ability of 
an aggrieved person to petition the 
Commission for review of a SIP’s 
prohibition or limitation of access to the 
SIP’s services, are not necessary for 
competing consolidators. The 
Commission believes that the 
decentralized consolidation model with 
multiple competing consolidators will 
reduce the likelihood that a subscriber 
will not be able to access consolidated 
market data. Subscribers will be able to 
obtain such data from another 
competing consolidator. Accordingly, 
the Commission believes that it will be 
consistent with the protection of 
investors and the public interest to 
exempt competing consolidators from 
Section 11A(b)(5) of the Exchange Act. 

(iii) Comments on Data Vendors 
Two commenters expressed concern 

that current market data vendors would 
have to register as competing 
consolidators to continue receiving 
consolidated market data directly from 
SROs.936 One of the commenters stated 
that proposed Rule 614(a)(1)(i) appeared 
to require market data vendors that 
generate and disseminate consolidated 
market data in NMS stocks based on 
information received directly from SROs 
to register as competing 
consolidators.937 The commenter 
further stated that the discussion of 
market data vendors in the Proposing 
Release created uncertainty regarding 
whether the Commission intended to 
require market data vendors to register 
as competing consolidators to continue 
engaging in their current businesses.938 
The other commenter said the proposal 
stated that data vendors that want to 
continue to receive proprietary data that 
included data content underlying 

consolidated market data from an SRO 
would have to register as competing 
consolidators, or they would have to 
subscribe to a competing consolidator to 
purchase this data. The commenter said 
the price of this data could increase, 
causing a data vendor’s customer base to 
decrease.939 

In the Proposing Release, the 
Commission stated that vendors would 
still be able to operate in the 
decentralized consolidation model. 
Vendors would be able to receive 
proprietary market data directly from 
the SROs as they do today or they 
would be able to receive consolidated 
market data from a competing 
consolidator in a manner that is similar 
to how they receive SIP data today 
without being required to register as a 
competing consolidator. However, if a 
vendor wished to receive directly from 
the SROs information with respect to 
quotations for and transactions in NMS 
stocks at the prices established by the 
effective national market system plan(s) 
and generate consolidated market data 
for dissemination, such vendor would 
be required to register as a competing 
consolidator. Thus, only competing 
consolidators and self-aggregators 
would be able to directly receive the 
NMS information that is necessary to 
generate consolidated market data from 
the SROs at the prices established by the 
effective national market system 
plan(s).940 

The Commission agrees that Rule 
614(a)(1)(i), as proposed, could create 
uncertainty with respect to whether 
market data vendors would be able to 
continue their current businesses 
without being required to register as 
competing consolidators. Accordingly, 
the Commission is revising proposed 
Rule 614(a)(1)(i) to provide that no 
person, other than a national securities 
exchange or a national securities 
association, ‘‘[m]ay receive directly, 
pursuant to an effective national market 
system plan, from a national securities 
exchange or national securities 
association information with respect to 
quotations for and transactions in NMS 
stocks’’ and ‘‘[g]enerate consolidated 
market data products for dissemination 
to any person unless the person files 
with the Commission an initial Form CC 
and the initial Form CC has become 
effective pursuant to paragraph 
(a)(1)(v)’’ (italicized to show changes to 
the proposed language).941 
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942 See IDS Letter I at 5–6. 
943 Id. at 5. 

944 See Effective-Upon-Filing Adopting Release, 
supra note 17. NMS Plan amendments are subject 
to Rule 608 of Regulation NMS, 17 CFR 242.608. 

945 Sections 6(b)(4) and 15A(b)(5) of the Exchange 
Act require that the rules of a national securities 
exchange or national securities association provide 
for the equitable allocation of reasonable dues, fees, 
and other charges among its members and issuers 
and other persons using its facilities. 

946 See Proposing Release, 85 FR at 16779, n. 537. 
947 See Proposing Release, 85 FR at 16779, n. 537. 
948 See IEX Letter at 8–9. 
949 See NYSE Letter II at 17–18; IDS Letter I at 15– 

21. 
950 See NYSE Letter II at 17–18; IDS Letter I at 19– 

21; MIAX Letter at 5. 

951 See NYSE Letter II at 17–18. 
952 See IDS Letter I at 21. Another commenter 

stated that disparate treatment of exchanges as 
competing consolidators violates the APA, 
explaining that exchanges acting as competing 
consolidators would be subject to Sections 6(b) and 
19(d) of the Exchange Act, while non-facility 
competing consolidators would not be subject to 
these requirements. The commenter stated that non- 
facility competing consolidators would enjoy a 
‘‘significant competitive advantage over exchange 
competing consolidators by having greater pricing 
flexibility and not being subject to the denial of 
access process.’’ See Nasdaq Letter IV at 44. 

953 See MIAX Letter at 5. The commenter also 
expressed concern that an exchange-operated 
competing consolidator with an unregulated 
affiliate that provides access and connectivity 
services could use the networks of the non- 
regulated affiliate to offer pricing discounts or other 
incentives to encourage market participants to 
purchase the competing consolidator’s consolidated 
market data. The commenter asserted that an 
affiliate of an exchange that provides access and 
connectivity to exchange systems is a facility of the 
exchange because it is a ‘‘system of communication 
to or from the exchange, by ticker or otherwise, 
maintained by or with the consent of the 
exchange.’’ Id. at 4. 

954 See NYSE Letter II at 17; IDS Letter I at 17. 
955 See IDS Letter I at 21. 
956 See id. at 18. 

The Commission believes that 
adopted Rule 614(a)(1) makes clear that 
only entities that receive information 
with respect to quotations for and 
transactions in NMS stocks directly 
pursuant to an effective national market 
system plan from a national securities 
exchange or national securities 
association, and generate consolidated 
market data products for dissemination, 
will be required to register as competing 
consolidators. A market data vendor 
that purchases proprietary data feeds 
from an SRO or SROs, or that purchases 
data from a competing consolidator, and 
aggregates and disseminates such data 
to its customers, will not be required to 
register as a competing consolidator. 
However, vendors that do not register as 
competing consolidators would not be 
permitted to purchase the NMS 
information necessary to generate 
consolidated market data from the SROs 
at prices established by an effective 
national market system plan. 

The commenter also argued that the 
proposal fails to assess the cost of the 
proposed changes on market data 
vendors.942 The commenter’s primary 
concern with respect to the proposal’s 
potential costs to market data vendors 
arose from the assumption that market 
data vendors would be required to 
register as competing consolidators. As 
stated above, a market data vendor is 
not required to register as competing 
consolidator unless it wishes to 
purchase information with respect to 
quotations for and transactions in NMS 
stocks directly from a national securities 
exchange or national securities 
association pursuant to an effective 
national market system plan, and 
generate consolidated market data 
products for dissemination, i.e., act as 
competing consolidator. Accordingly, 
the adopted rules do not necessarily 
increase costs for market data vendors. 

The commenter further stated that the 
primary impact of the proposal on a 
market data vendor that does not 
register as a competing consolidator 
(and therefore does not purchase data 
directly from the SROs at prices 
established by the effective national 
market system plan(s)) would come 
from changes in the prices that the SROs 
charge for their proprietary data feeds, 
which the commenter describes as 
‘‘unregulated.’’ 943 The Commission 
acknowledges this assessment but 
clarifies that proprietary data fees are 
regulated, although such fees are not 
subject to this rulemaking nor are they 
subject to the same regulatory process 
that is used for effective national market 

system plan(s) fees.944 The exchanges 
are required to file all proposed fees for 
their proprietary data products with the 
Commission pursuant to Section 19(b) 
of the Exchange Act and Rule 19b–4 
thereunder and the proposed fees must 
satisfy the standards under the 
Exchange Act, including Section 6(b)(4) 
and Section 15A(b)(5).945 

(iv) Comments on Competing 
Consolidators Affiliated With Exchanges 

In the Proposing Release, the 
Commission stated that because Section 
3(a)(22)(A) of the Exchange Act 
excludes SROs from the definition of 
SIP they would not have to register as 
a competing consolidator pursuant to 
proposed Rules 614(a) through (c) and 
proposed Form CC.946 The Commission 
stated that an SRO could either operate 
a competing consolidator under its SRO 
as a facility or could operate a 
competing consolidator in a separate 
affiliated entity, not as a facility of the 
SRO.947 

Several commenters addressed this 
topic. One commenter, arguing that SRO 
obligations are not a substitute for the 
competing consolidator requirements, 
stated that an SRO or its affiliate that 
acts as a competing consolidator should 
be registered as such and should be 
subject to the same disclosure and other 
requirements as other competing 
consolidators.948 

Two commenters questioned the 
proposal’s assumption that SROs or 
their affiliates would be willing to 
become competing consolidators.949 
Three commenters stated that a 
competing consolidator that was a 
facility of a national securities exchange 
would be at a competitive disadvantage 
to competing consolidators that were 
not exchange facilities.950 One 
commenter noted that a competing 
consolidator that was not an exchange 
facility could change its products and 
their associated fees in response to 
competitive forces, while a competing 
consolidator that was a facility of an 
exchange would be required to file a 
proposed rule change with the 

Commission pursuant to Section 19(b) 
of the Exchange Act to make the same 
changes.951 Another commenter stated 
that the proposal established a two 
tiered system, with competing 
consolidators that are not affiliated with 
an exchange subject to the relatively 
streamlined Form CC regime and 
exchange facility competing 
consolidators subject to the more 
stringent framework, including the 19b– 
4 rule filing process.952 A third 
commenter suggested that to alleviate 
this disparity the Commission should 
subject both SROs and non-SROs that 
seek to become competing consolidators 
to the same regulatory standards by 
subjecting the Form CC, and any 
amendment thereto, to Commission 
review and approval.953 

Two commenters also stated that the 
Proposal did not explain how a 
competing consolidator affiliated with 
an exchange could avoid being a facility 
of the exchange.954 One commenter 
stated that the absence of guidance with 
respect to when an affiliated competing 
consolidator would be a facility of an 
exchange substantially reduces the 
likelihood that entities affiliated with 
SROs would create competing 
consolidators.955 The commenter 
further asserted that the failure to 
address this important issue for 
potential competing consolidators made 
it impossible to comment adequately 
and comprehensively on the 
proposal.956 Another commenter stated 
that the Commission should consider 
issuing interpretive guidance to provide 
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957 See McKay Brothers Letter at 2. 
958 Section 3(a)(1) of the Exchange Act defines 

‘‘exchange’’ as any organization, association, or 
group of persons, whether incorporated or 
unincorporated, which constitutes, maintains, or 
provides a market place or facilities for bringing 
together purchasers and sellers of securities or for 
otherwise performing with respect to securities the 
functions commonly performed by a stock exchange 
as that term is generally understood, and includes 
the market place and the market facilities 
maintained by such exchange. 15 U.S.C. 78c(a)(1). 
See also 17 CFR 240.3b–16. 

959 Section 3(a)(2) of the Exchange Act defines the 
term ‘‘facility’’ when used with respect to an 
exchange includes its premises, tangible or 
intangible property whether on the premises or not, 
any right to the use of such premises or property 
or any service thereof for the purpose of effecting 
or reporting a transaction on an exchange 
(including, among other things, any system of 
communication to or from the exchange, by ticker 
or otherwise, maintained by or with the consent of 
the exchange), and any right of the exchange to the 
use of any property or service. 15 U.S.C. 78c(a)(2). 

960 See id. See also Securities Exchange Act 
Release No. 90209 (October 15, 2020), 85 FR 67044, 
67048 (October 21, 2020) (SR–NYSE–2020–05; SR– 
NYSE–2020–11 et al.) (‘‘NYSE Wireless Order’’). 

961 See Securities Exchange Act Release No. 
76127 (October 9, 2015), 80 FR 62584, 62586 n. 9 
(October 16, 2015) (SR–NYSE–2015–36) (Order 
Approving Proposed Rule Change amending 
Section 907.00 of the Listed Company Manual). 

962 Proposing Release, 85 FR at n. 537. 

963 See NYSE Wireless Order, supra note 960, at 
67047. Cf. Securities Exchange Act Release No. 
40760 (Dec. 8, 1998), 63 FR 70844, 70852 (Dec. 22, 
1998) (‘‘Regulation ATS Adopting Release’’) 
(stating, in the context of entities providing trading 
systems that function as ATSs, that ‘‘[t]he 
Commission will attribute the activities of a trading 
facility to a system if that facility is offered by the 
system directly or indirectly (such as where a 
system arranges for a third party or parties to offer 
the trading facility). . . . In addition, if an 
organization arranges for separate entities to 
provide different pieces of a trading system . . . , 
the organization responsible for arranging the 
collective efforts will be deemed to have established 
a trading facility.’’). 

964 A particular function provided by an 
organization, association, or group of persons, 
whether incorporated or unincorporated, may fall 
within the statutory definition of ‘‘exchange’’ when 
business activities performed across the group 
constitute part of that market place for bringing 
together purchasers and sellers. See NYSE Wireless 
Order, supra note 960, at 67047. An entity’s mere 
affiliation with an exchange, without more, is not 
solely determinative of whether a function is a 
facility of an exchange. See Securities Exchange Act 
Release No. 44983 (Oct. 25, 2001), 66 FR 55225 
(Nov. 1, 2001) (SR–PCX–00–25). 

965 15 U.S.C. 78mm(a)(1). 
966 Rule 603(b) requires a national securities 

exchange to provide its NMS information, including 
all data necessary to generate consolidated market 
data, to all competing consolidators and self- 
aggregators in the same manner and using the same 
methods, including all methods of access and the 
same format, as the national securities exchange 
makes available any information to its affiliated 
competing consolidator. 

967 This condition is based on the particular risk, 
given the special position of exchanges in the 
market and the regulatory requirements applicable 
to exchanges, posed by allowing exchanges to link 
services and pricing with those of the competing 
consolidator. 

additional clarity around the definition 
of a facility of an exchange.957 

The questions raised by commenters 
relate to the Commission’s application 
of the terms ‘‘exchange’’ and ‘‘facility’’ 
of an exchange, defined in Sections 
3(a)(1) and (2) of the Exchange Act, to 
the activities of competing consolidators 
affiliated with exchanges. Section 
3(a)(1) defines an ‘‘exchange’’ to include 
‘‘an organization, association, or group 
of persons, whether incorporated or 
unincorporated,’’ that maintains a 
‘‘market place’’ for ‘‘bringing together 
purchasers and sellers of securities.’’ 958 
Section 3(a)(2) defines a ‘‘facility’’ of an 
exchange to include the exchange’s 
premises, tangible or intangible property 
whether on the premises or not, or any 
right to the use of such premises or 
property or any service thereof for the 
purpose of effecting or reporting a 
transaction on an exchange.959 Section 
3(a)(2) specifically includes services 
such as systems of communication to or 
from the exchange.960 The Commission 
has observed that the determination of 
whether a service is a facility of an 
exchange requires an analysis of the 
particular facts and circumstances.961 

In the Proposing Release, the 
Commission stated that an exchange 
could choose whether to operate a 
competing consolidator (1) as a facility 
of the exchange, or (2) as a separate 
affiliate, not as a facility, registered as a 
competing consolidator.962 The 
application of the definition of 
‘‘facility’’ of an exchange does not turn 

on which particular entity directly 
holds a particular asset, including the 
national securities exchange license.963 
Accordingly, whether a competing 
consolidator affiliated with a national 
securities exchange is a facility of that 
exchange does not depend solely on 
corporate structure, but rather on a 
facts-and-circumstances analysis of the 
functions provided by the affiliated 
competing consolidator and its 
relationship with the exchange.964 

The Commission would expect that 
the activities of a competing 
consolidator affiliated with a national 
securities exchange would be likely to 
fall within the statutory definitions. The 
Commission also understands that the 
facts and circumstances with respect to 
each exchange and competing 
consolidator relationship may be 
different, including that there are 
different corporate structures under 
which an exchange could operate a 
competing consolidator. Therefore, to 
address the concerns raised by 
commenters and to foster a level 
competitive playing field for competing 
consolidators that are facilities of an 
exchange, the Commission believes that 
an exemption from certain regulatory 
requirements, subject to the conditions 
set forth below, would be appropriate in 
the public interest and consistent with 
the protection of investors. 

Section 36(a)(1) of the Exchange Act 
authorizes the Commission, subject to 
certain limitations, to conditionally or 
unconditionally exempt any person, 
security, or transaction, or any class 
thereof, from any provision of the 
Exchange Act or rule thereunder, if 
necessary or appropriate in the public 
interest and consistent with the 

protection of investors.965 The limited 
exemption would exempt a national 
securities exchange with respect to its 
competing consolidator activities from 
(i) the rule filing requirements in 
Section 19(b)(1) of the Exchange Act 
and Rule 19b–4 thereunder, (ii) the 
denial of access provisions in Section 
19(d) of the Exchange Act, (iii) the 
requirements in Section 6(b) of the 
Exchange Act; and (iv) the requirements 
in Regulation SCI applicable to SCI 
SROs (unless the competing 
consolidator is otherwise subject to 
Regulation SCI as Regulation SCI would 
be applied to a competing consolidator). 

As a condition of the exemptive relief, 
the competing consolidator must be 
registered under Rule 614 and be in 
compliance with all regulatory 
requirements applicable to competing 
consolidators under Rule 614, including 
the requirement to file Form CC. To 
promote a level playing field, and as 
required by Rule 603(b), the national 
securities exchange must not provide 
any latency, content, connectivity, cost 
or other competitive advantages with 
respect to the provision of the content 
underlying the consolidated market data 
to the affiliated competing 
consolidator.966 As a further condition 
of the exemption, and to ensure that the 
national securities exchange does not 
leverage exchange products and services 
to establish an unfair competitive 
advantage, a national securities 
exchange would not be permitted to link 
the pricing for or condition availability 
for services of the affiliated competing 
consolidator to any products or services 
of the exchange, including transactions, 
connectivity and data.967 

Such limited exemptive relief is 
appropriate and in the public interest to 
foster the successful implementation of 
the decentralized consolidation model. 
The limited exemptive relief is designed 
to help foster a competitive 
environment premised on a level 
regulatory playing field. In particular, it 
will facilitate the entry of competing 
consolidators that are affiliated with 
national securities exchanges into the 
market for the consolidation and 
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968 17 CFR 240.19b–4. Section 19(b)(1) of the 
Exchange Act defines a ‘‘proposed rule change’’ as 
‘‘any proposed rule, or any proposed change in, 
addition to, or deletion from the rules of’’ a self- 
regulatory organization. 15 U.S.C. 78s(b)(1). 

969 See IDS Letter I at 21 and Nasdaq Letter IV at 
44 (comments discussed supra note 952). 

970 See MIAX Letter at 2; Healthy Markets Letter 
II at 2. 

971 See id. 
972 See MIAX Letter at 2. The commenter 

recommended that the Commission do the 
following: ‘‘set forth reasonable minimum 
bandwidth requirements for Competing 
Consolidators to ensure that conflation does not 
occur due to capacity constraints, including during 
times of increased market volatility; set forth 
minimum performance requirements for Competing 
Consolidators that allow for a reasonable amount of 
conflation; require all Competing Consolidators to 
utilize the same transport protocols (i.e., Multicast) 
when transmitting data to market participants; 
likewise require that each national securities 
exchange utilize these same transfer protocols when 
transmitting core data to a Competing Consolidator; 
and require each national securities exchange to 
sequence the message fields in the same manner 
when transmitting their core data to a Competing 
Consolidator or via their proprietary data products, 
with any supplemental information (i.e., data 
regarding exchange specific programs) sequenced 
behind core data.’’ See MIAX Letter at 2. 

973 See infra Section III.F. 
974 See supra notes 104–105 and accompanying 

text. 
975 See supra note 90 and accompanying text. 

dissemination of consolidated market 
data products thereby increasing 
competition for those services as 
contemplated by the decentralized 
consolidation model. This exemptive 
relief will not place any burdens on, or 
otherwise disadvantage, non-affiliated 
competing consolidators. 

The limited exemptive relief is also 
consistent with the protection of 
investors. Rule 19b–4 requires an SRO 
to file a proposed rule change with 
respect to any ‘‘material aspect’’ of the 
operation of its facilities that is then 
subject to Commission review and 
approval.968 Section 6(b), among other 
things, requires the rules of an exchange 
to provide for equitable allocation of 
reasonable fees, not permit unfair 
discrimination between customers, and 
not impose any unnecessary or 
inappropriate burden on commerce. 
Section 19(d) of the Exchange Act, 
among other things, limits the denial of 
access to SRO services. The registration, 
disclosure and other regulatory 
requirements for competing 
consolidators in Rule 614 and Form CC, 
including the potential that such forms 
could be declared ineffective and the 
requirement to make consolidated 
market data products available to 
subscribers on terms that are not 
unreasonably discriminatory, help 
ensure appropriate transparency and 
oversight for the protection of investors. 
In addition, competing consolidators 
that are affiliated with national 
securities exchanges that elect the 
exemption will be subject to the same 
Regulation SCI requirements applicable 
to other competing consolidators, which 
will help ensure systems integrity, 
reliability, and resiliency to protect the 
interests of investors. 

This exemptive relief will promote a 
level playing field among the various 
types of competing consolidators. The 
exemptive relief and the conditions for 
that relief serve to subject competing 
consolidators that are affiliated with a 
national securities exchange to the same 
regulatory framework that applies to 
other competing consolidators to 
eliminate competitive advantages and 
foster a competitive environment for all 
competing consolidators. This 
exemptive relief thus addresses the 
concerns raised by commenters that 
competing consolidators that are 
affiliated with a national securities 

exchange will be at a disadvantage to 
other competing consolidators.969 

The Commission intends to monitor 
the activities of all registered competing 
consolidators, including those that are 
affiliated with a national securities 
exchange, through the notification and 
filing requirements in Rule 614 and 
Form CC, and other requirements 
applicable to competing consolidators. 
In addition, the Commission will 
monitor the activities of competing 
consolidators that are facilities of an 
exchange through its examinations of 
both the national securities exchange 
and the competing consolidator. 

This exemptive relief is limited to the 
regulatory requirements described 
above. The Commission will consider 
requests for additional exemptive relief 
from specific regulatory provisions to 
address any remaining concerns about 
creating and maintaining an equal 
playing field. The Commission will 
consider such requests based on the 
particular facts and circumstances at 
hand, and grant such a request if 
necessary or appropriate in the public 
interest and consistent with the 
protection of investors. This limited 
exemptive relief does not affect any 
regulatory obligations that apply to any 
other functions, products or services 
provided by exchanges or facilities 
thereof, including the provision, 
distribution and transport of proprietary 
market data feeds and other market data, 
communication systems that convey 
order information to and from the 
exchange, or connectivity to those 
communication systems. 

(v) Minimum Standards for Competing 
Consolidators 

Two commenters recommended that 
the Commission establish uniform 
baseline standards that all competing 
consolidators would be required to meet 
continuously to avoid possible 
‘‘conflation,’’ which, according to the 
commenters, may occur when an 
exchange or other market participant 
provides only its most-recent quote or 
trade to the SIPs and skips or removes 
prior quotes due to system capacity 
constraints or by purposefully shaping 
bandwidth to remain below certain 
capacity thresholds.970 The commenters 
stated that the absence of uniform 
standards could allow a competing 
consolidator to offer a lower-cost 
product that would often be conflated 
and incomplete and that could conceal 

potential abuses.971 One commenter 
identified minimum standards that it 
believed the Commission should require 
a competing consolidator to satisfy.972 

Rule 614(d) requires each competing 
consolidator to calculate and generate 
consolidated market data products and 
make consolidated market data products 
available to its subscribers. This means 
that competing consolidators must be 
able to accept all of the data content that 
encompasses the consolidated market 
data products they offer. In addition, 
competing consolidators will be subject 
to operational capability, systems 
integrity, and resiliency obligations,973 
and Rule 614(d)(5) requires each 
competing consolidator to publish 
certain system performance metrics on 
its website each month. As stated 
above,974 these disclosures should help 
to facilitate a broker-dealer’s ability to 
achieve and analyze best execution 
because they provide information 
regarding the timeliness, completeness, 
and accuracy of the market data offered 
by competing consolidators.975 These 
disclosures also provide statistics on 
capacity, network delay and latency, 
offering additional insight into the 
technical capabilities and expected 
performance of a competing 
consolidator. This information will 
assist a broker-dealer in selecting an 
appropriate competing consolidator, 
which in turn impacts the broker- 
dealer’s ability to obtain ‘‘the most 
favorable terms reasonably available 
under the circumstances’’ for its 
customer orders. The Commission 
believes that these requirements will 
help to ensure that competing 
consolidators have adequate system 
capacity to meet the needs of different 
types of subscribers and will ensure an 
accurate record of quotes and trades for 
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976 The Commission will monitor the 
performance of competing consolidators, including 
whether there is a need to establish minimum 
standards for competing consolidators. 

977 MIAX Letter at 2–3. 
978 Id. at 3. 
979 If the Participants determine that the effective 

national market system plan(s) needs to be 
amended for this purpose, such amendment would 
have to be filed with the Commission pursuant to 
Rule 608 of Regulation NMS. 

980 See Securities Exchange Act Release No. 
50486 (Oct. 4, 2004), 69 FR 60287 (Oct. 8, 2004) 
(adopting EFFS for use in filing Form 19b–4). 

981 See Data Boiler Letter I at 50. 
982 See 17 CFR 242.1006 (Rule 1006) of 

Regulation SCI (relating to electronic filing and 
submission). 

983 See infra Section V.C.3(a). 
984 See also proposed Rule 17 CFR 

242.614(a)(1)(iv)(B) (Rule 614(a)(1)(iv)(B)). 
985 See Proposing Release, 85 FR at 16779. 

subscribers. Accordingly, the 
Commission does not believe that it is 
necessary, at this time, to mandate 
minimum capacity or other minimum 
standards for competing 
consolidators.976 

(vi) Potential Advantage of Incumbent 
Exclusive SIPs 

One commenter asserted that the 
incumbent exclusive SIPs would have a 
significant advantage over other entities 
seeking to become competing 
consolidators because they could use 
their existing infrastructure to operate a 
competing consolidator that could 
charge lower fees than new entrants 
because they would not incur the 
upfront capital expenditures required to 
build a competing consolidator.977 The 
commenter suggested that the 
Commission consider ways to require 
the incumbent exclusive SIPs to 
reimburse each Plan’s Participants their 
proportionate share of their costs paid 
and used to build and support each 
exclusive SIP’s systems as a means to 
allowing each exclusive SIP to purchase 
its existing infrastructure to use to act as 
a competing consolidator.978 

Any determinations regarding 
payments to Participants or the 
disposition of the assets of the exclusive 
SIPs would be made by the Participants 
of the Equity Data Plans.979 If the 
operators of the exclusive SIPs (i.e., 
SIAC and Nasdaq) decide to become 
competing consolidators and to operate 
their competing consolidator business 
using existing infrastructure of the 
exclusive SIPs, the Commission does 
not believe that they will have a 
significant advantage over other 
potential competing consolidators. The 
current operators of the exclusive SIPs 
would need to reach an agreement with 
the Participants of the Equity Data Plans 
regarding the disposition of the assets of 
the exclusive SIPs and would need to 
modify existing systems to produce 
consolidated market data products, 
which as described above, may contain 
more information than what the 
exclusive SIPs currently provide as SIP 
data. In addition, the exclusive SIPs will 
have to make changes to their systems 
to accommodate the changes to 
regulatory data. The exclusive SIPs also 
might find it necessary to upgrade the 

performance of the existing systems to 
compete effectively against market data 
vendors that currently utilize superior 
technology and may register to become 
competing consolidators. 

(b) Rule 614(a)(1)(ii): Electronic Filing 
and Submission 

(i) Proposal 
Proposed Rule 614(a)(1)(ii) would 

require any reports required under new 
Rule 614 to be filed electronically on 
Form CC, include all of the information 
as prescribed in Form CC and the 
instructions to Form CC, and contain an 
electronic signature. The proposal 
contemplated the use of an online filing 
system through which competing 
consolidators would file a completed 
Form CC. The system, known as the 
electronic form filing system (‘‘EFFS’’), 
is used by SROs to file proposed rules 
and rule changes and by SCI entities to 
file Forms SCI.980 Other potential 
methods of electronic filing of Form CC 
were also described, including the use 
of secure file transfer through 
specialized electronic mailbox or 
through the Electronic, Data Gathering, 
Analysis and Retrieval (‘‘EDGAR’’) 
system, or directly through SEC.gov via 
a simple HTML form. 

(ii) Final Rule and Response to 
Comments 

The Commission requested comment 
on the electronic filing requirement and 
asked whether EFFS or another system 
would be efficient for purposes of filing 
Form CC. One commenter supported the 
use of EFFS.981 The Commission 
believes that an electronic filing process 
is efficient and cost effective. The 
Commission has used EFFS for many 
years for proposed SRO rules and rule 
changes filed pursuant to Section 19(b) 
of the Exchange Act and Rule 19b–4 
thereunder, as well as Regulation SCI 
and the Commission believes that this 
system will be appropriate for 
registering competing consolidators. 
Further, the Commission believes that it 
will be easier and cost effective for 
competing consolidators and the 
Commission to use one system for 
competing consolidator filings. 
Competing consolidators that are SCI 
entities will have to submit filings 
pursuant to Regulation SCI via EFFS.982 
Therefore, for those competing 
consolidators it would be easier and 
cost effective to use one filing system to 

submit filings with the Commission.983 
The use of EFFS for all competing 
consolidators’ filings will also be cost 
effective for the Commission. 

(c) Rule 614(a)(1)(iii): Commission 
Review Period 

(i) Proposal 
Proposed Rule 614(a)(1)(iii) would 

provide that the Commission may, by 
order, declare an initial Form CC filed 
by a competing consolidator ineffective 
no later than 90 calendar days from 
filing with the Commission.984 The 
Commission believed that 90 calendar 
days would provide the Commission 
with adequate time to carry out its 
oversight functions with respect to its 
review of an initial Form CC, including 
its responsibilities to protect investors 
and maintain fair, orderly, and efficient 
markets.985 

(ii) Final Rule and Response to 
Comments 

The Commission did not receive any 
comments on this proposed rule. The 
Commission believes that the review 
period provides adequate time for the 
Commission to evaluate an initial Form 
CC. Therefore, the Commission is 
adopting the rule as proposed. 

(d) Rule 614(a)(1)(iv): Withdrawal of 
Initial Form CC 

(i) Proposal 
Proposed Rule 614(a)(1)(iv) would 

require a competing consolidator to 
withdraw an initial Form CC that has 
not become effective if any information 
disclosed in the initial Form CC is or 
becomes inaccurate or incomplete. The 
competing consolidator would be able 
to refile an initial Form CC pursuant to 
proposed Rule 614(a)(1). 

(ii) Final Rule and Response to 
Comments 

The Commission did not receive any 
comments on this proposed rule. The 
Commission believes that competing 
consolidators should withdraw an 
initial Form CC that becomes inaccurate 
or incomplete to ensure that the 
Commission’s review is based upon 
complete and accurate information. 
Therefore, the Commission is adopting 
the rule as proposed. 

(e) Rule 614(a)(1)(v): Effectiveness; 
Ineffectiveness Determination 

(i) Proposal 
Proposed Rule 614(a)(1)(v)(A) would 

provide that an initial Form CC would 
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986 See Proposing Release, 85 FR at 16780. 
987 See Data Boiler Letter I at 50. 

988 See proposed Rules 614(a)(1)(i) and (a)(2)(i) 
and (ii). 

989 See IDS Letter I at 10. 
990 See id. 
991 See NovaSparks Letter at 2. 
992 See id. 
993 See id. 
994 See Data Boiler Letter I at 51. 

become effective, unless declared 
ineffective, no later than the expiration 
of the review period provided in 
paragraph (a)(1)(iii) and upon 
publication of the initial Form CC 
pursuant to proposed Rule 614(b)(2)(i). 
Proposed Rule 614(a)(1)(v)(B) would 
provide that the Commission would 
declare ineffective an initial Form CC if 
it finds, after notice and opportunity for 
hearing, that such action is necessary or 
appropriate in the public interest and is 
consistent with the protection of 
investors. 

(ii) Final Rule and Response to 
Comments 

The Commission requested comment 
on whether the proposal to allow an 
initial Form CC to become effective by 
operation of the rule without a 
Commission issuing an order would 
provide sufficient notice that an initial 
Form CC has become effective.986 One 
commenter stated, without more, that 
‘‘an official order would be nice to 
have.’’ 987 

The Commission is adopting Rule 
614(a)(1)(v) as proposed. The 
Commission believes that if it finds, 
after notice and opportunity for hearing, 
that one or more disclosures reveal 
noncompliance with Federal securities 
laws or the rules or regulations 
thereunder, an initial Form CC should 
be declared ineffective. The 
Commission will make such a 
declaration if it finds, for example, that 
one or more disclosures on the initial 
Form CC were materially deficient with 
respect to their accuracy, currency, or 
completeness. If the Commission 
declares an initial Form CC ineffective, 
the applicant will be prohibited from 
operating as a competing consolidator, 
but will be able to file a new Form CC 
to address any disclosure deficiencies or 
other issues that caused the initial Form 
CC to be declared ineffective. 

While one commenter suggested 
without articulating a reason that the 
Commission issue an order declaring a 
Form CC effective, the Commission does 
not believe that such an order is 
necessary in this context because all 
effective Form CCs will be published by 
the Commission on the Commission’s 
website, which will provide notice to 
market participants that a competing 
consolidator has an effective Form CC 
and is permitted to operate. 

(f) Rule 614(a)(2): Form CC 
Amendments 

(i) Proposal 
Proposed Rule 614(a)(2) would 

provide the requirements for amending 
an effective Form CC. Proposed Rule 
614(a)(2)(i) would require a competing 
consolidator to amend an effective Form 
CC in accordance with the instructions 
therein: (i) Prior to the date of 
implementation of a material change to 
the pricing, connectivity, or products 
offered (a ‘‘Material Amendment’’); and 
(ii) no later than 30 calendar days after 
the end of each calendar year to correct 
information, whether material or 
immaterial, that has become inaccurate 
or incomplete for any reason (‘‘Annual 
Report’’) (each a ‘‘Form CC 
Amendment’’).988 

(ii) Final Rule 614(a)(2) and Response to 
Comments 

The Commission received several 
comments regarding proposed Rule 
614(a)(2). One commenter questioned 
how far ahead of implementing a new 
service or fee a competing consolidator 
would be required to file a Form CC 
amendment.989 The commenter also 
questioned whether the Commission or 
its staff could object to a new service or 
fee.990 

One commenter stated that the 
requirement to file a Material 
Amendment, along with information 
relating to operational capability, 
market data products fees, co-location, 
and related services, would reduce the 
variety of products offered.991 The 
commenter asserted that this 
information would change frequently as 
a competing consolidator improved and 
modified its services to meet the needs 
of different customers.992 The 
commenter further stated that market 
participants would find other ways to 
select competing consolidators, making 
it unnecessary to report this information 
publicly.993 One commenter raised no 
objection to the proposed requirement 
to prepare an Annual Report because 
interested persons may be interested in 
learning about changes in ownership.994 

The Commission is adopting Rule 
614(a)(2) as proposed. The Commission 
acknowledges the commenter’s concern 
that the requirement to file a Material 
Amendment, along with information 
relating to operational capability, 

market data products fees, co-location, 
and related services, could reduce the 
variety of products offered. However, 
the Commission believes that the 
required Form CC amendments, 
including Material Amendments and 
Annual Reports, and the process by 
which they are filed, properly balances 
this concern with the need to provide 
market participants with necessary 
information regarding a competing 
consolidator’s organization, operational 
capability, consolidated market data 
products, fees, and co-location and 
related services to determine whether to 
subscribe, or continue subscribing, to a 
competing consolidator. As required by 
Rule 614(a)(2)(i), a competing 
consolidator must file a Material 
Amendment, which is defined as a 
material change to the pricing, 
connectivity, or products offered, prior 
to such change’s implementation. The 
Commission will review all Form CC 
amendments for completeness, clarity, 
and conformance with the requirements 
of Rule 614 and Form CC. The 
instructions to Form CC state that an 
incomplete or deficient filing may be 
returned to the competing consolidator 
and any filing so returned will be 
deemed not to have been filed with the 
Commission. However, the Commission 
will not affirmatively approve 
amendments to Form CC, including 
Material Amendments, which should 
streamline the process. Although some 
competing consolidators may frequently 
file amendments to Form CC to respond 
to subscriber demand, these 
amendments would not be subject to 
Commission approval before 
effectiveness. 

The information in Form CC 
amendments will assist market 
participants in evaluating which 
products and services of the competing 
consolidator will be most useful to 
them. This information is also designed 
to ensure that the Commission has 
specified information regarding entities 
acting as competing consolidators, to 
facilitate the Commission’s oversight of 
competing consolidators, and help to 
ensure the resiliency of a competing 
consolidator’s systems. Given these 
intended uses, the Commission believes 
that it is important for a competing 
consolidator to be required to maintain 
an accurate, current, and complete Form 
CC. 

The Commission disagrees with the 
commenter’s assertion that it is 
unnecessary to make the information 
required in the initial Form CC and in 
Material Amendments publicly 
available. The information reported in 
the initial Form CC and in Material 
Amendments will help to ensure that all 
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995 See Data Boiler Letter I at 51. 
996 Rule 614(a)(3), as adopted, will provide: 

Notice of cessation. A competing consolidator shall 
notice its cessation of operations on Form CC at 
least 90 calendar days prior to the date the 
competing consolidator will cease to operate as a 
competing consolidator. The notice of cessation 
shall cause the Form CC to become ineffective on 
the date designated by the competing consolidator. 

997 See Rule 19b–4(b)(2), 17 CFR 240.19b–4(b)(2). 
Proposed Rule 614(a)(ii) provided that if the 
conditions of proposed Rule 614 and proposed 
Form CC are otherwise satisfied, all filings 
submitted electronically on or before 5:30 p.m. 
Eastern Standard Time or Eastern Daylight Saving 
Time, whichever is currently in effect, on a 
business day, shall be deemed filed on that business 
day, and all filings submitted after 5:30 p.m. Eastern 
Standard Time or Eastern Daylight Saving Time, 
whichever is currently in effect, shall be deemed 
filed on the next business day. 

998 See Data Boiler Letter I at 52. 
999 See Adopted Rule 614(b)(2). 
1000 See infra Section III.H.2 for a discussion of 

the transition period. 

market participants have access to the 
same information regarding competing 
consolidators, the products and services 
they offer, and the fees for those 
products and services, and that that 
information remains current. Although 
the filing of Form CC and Material 
Amendments will create an 
administrative requirement for 
competing consolidators, the 
Commission does not believe that these 
filing requirements will unduly limit 
the products that a competing 
consolidator is able to offer. 

(g) Rule 614(a)(3): Notice of Cessation 

(i) Proposal 
Proposed Rule 614(a)(3) required a 

competing consolidator to file notice of 
its cessation of operations on Form CC 
at least 30 business days before the date 
the competing consolidator ceases to 
operate as a competing consolidator. 
The notice of cessation will cause the 
Form CC to become ineffective on the 
date designated by the competing 
consolidator. 

(ii) Final Rule 614(a)(3) and Response to 
Comments 

The Commission received one 
comment regarding proposed Rule 
614(a)(3), which stated that the 30-day 
time period in proposed Rule 614(a)(3) 
was too long and that 15 days would 
provide sufficient time for a broker- 
dealer to switch to a different service 
provider.995 

The Commission is revising proposed 
Rule 614(a)(3) to require a competing 
consolidator to provide 90 calendar 
days’ notice of its cessation of 
operations.996 The Commission believes 
that 90 calendar days’ notice will help 
to ensure that the subscribers of a 
competing consolidator that ceases 
operations will have adequate time to 
identify and transition to a new 
competing consolidator, including 
making any necessary systems changes 
and establishing connectivity to the new 
market data provider. While one 
commenter stated that firms would only 
need 15 days to switch to a new 
competing consolidator, the 
Commission believes that firms will 
likely need more time to switch 
effectively to another competing 
consolidator. As discussed above, 
competing consolidators may generate 

different consolidated market data 
products and use different formats. 
Firms will likely need to make systems 
changes and perform testing of a new 
competing consolidator if the competing 
consolidator they use decides to cease 
operations. The Commission believes 
that firms should be provided with 
sufficient time to make necessary 
systems changes and conduct 
performance testing before losing the 
services of a competing consolidator so 
that they are able to have continuity of 
consolidated market data services. 

(h) Rule 614(a)(4): Date of Filing 

(i) Proposal 

The Commission proposed to define 
‘‘business day’’ for purposes of 
proposed Rule 614 to comport with 
provisions contained in Rule 19b–4 and 
to specify the conditions under which 
filings required pursuant to proposed 
Rule 614 are deemed to have been made 
on a particular business day. 
Specifically, the Commission proposed 
to define ‘‘business day’’ in the same 
manner in which it is defined in Rule 
19b–4(b)(2).997 

(ii) Final Rule and Response to 
Comments 

The Commission did not receive any 
comments on proposed Rule 614(a)(4). 
The Commission is adopting the rule as 
proposed. The Commission believes that 
the provisions providing a date-of- 
filings standard would facilitate the 
ability of competing consolidators to 
comply with the requirements of Rule 
614 and facilitate the ability of the 
Commission to effectively receive, 
review, and make public the filings 
required under Rule 614. 

(i) Rule 614(b): Public Disclosures 

(i) Proposal 

Proposed Rule 614(b) would require 
the publication of all Form CC reports 
and other information filed by 
competing consolidators. Proposed Rule 
614(b)(1) stated that every Form CC filed 
pursuant to Rule 614 shall constitute a 
‘‘report’’ within the meaning of sections 
11A, 17(a), 18(a), and 32(a) of the 
Exchange Act (15 U.S.C. 78k–1, 78q(a), 
78r(a), and 78ff(a)), and any other 

applicable provisions of the Exchange 
Act. Proposed Rule 614(b)(2) stated that 
the Commission would publish on its 
website each (1) effective initial Form 
CC, as amended; (2) order of ineffective 
initial Form CC; (3) Form CC 
amendment no later than 30 calendar 
days from the date of filing thereof; and 
(4) notice of cessation. 

(ii) Final Rule and Response to 
Comments 

The Commission requested comment 
on proposed Rule 614(b). One 
commenter stated without more that it 
had ‘‘no objection’’ to the publication of 
the Form CC on the Commission’s 
website.998 The Commission is adopting 
this provision as proposed but with one 
addition to the items that will be 
published by the Commission on its 
website pursuant to Rule 614(b)(2). 
Specifically, the Commission will 
publish on its website a list of the 
names of each potential competing 
consolidator that files with the 
Commission an initial Form CC and the 
date of filing.999 This list would be 
updated upon each filing of an initial 
Form CC by a potential competing 
consolidator. The Commission believes 
that publishing a regularly updated list 
of potential competing consolidators 
that have filed to register with the 
Commission may encourage other 
potential competing consolidators to 
register for the ‘‘first wave’’ of the 
transition period.1000 The Commission 
believes that making the information 
detailed in Rule 614(b) available will 
assist market participants in evaluating 
a particular competing consolidator as a 
potential source of consolidated market 
data, as well as motivate potential 
competing consolidators to enter the 
market by signaling interest in the 
market. 

(j) Rule 614(c): Posting of Hyperlink to 
the Commission’s Website 

(i) Proposal 

Proposed Rule 614(c) would require 
each competing consolidator to make 
public via posting on its website a direct 
URL hyperlink to the Commission’s 
website that contains each (1) effective 
initial Form CC, as amended; (2) order 
of ineffective initial Form CC; (3) Form 
CC amendment no later than 30 
calendar days from the date of filing 
thereof; and (4) notice of cessation (if 
applicable). 
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1001 See Data Boiler Letter I at 52. 
1002 The Commission notes that Rule 614(c) is 

being updated to reflect a change to the numbering 
of Rule 614(b)(2). The requirements of Rule 614(c) 
are not changing and are adopted as proposed. 

1003 See Proposing Release, 85 FR at 16782. 
1004 See Clearpool Letter at 7; Data Boiler Letter 

I at 52; IDS Letter I at 10–11. 
1005 See Clearpool Letter at 7. 
1006 Data Boiler Letter I at 52. This commenter 

also suggested that only a single competing 
consolidator should be obligated to provide a 
consolidated market data product, not all 
competing consolidators. See supra Section 
III.C.1(b). 

1007 IDS Letter I at 11. 
1008 The commenter said that data vendors are 

currently not held to an ‘‘unreasonably 
discriminatory’’ standard. Because the commenter 
believed the Commission did not explain how it 
would apply this standard, the commenter said that 
commenters cannot assess the standard’s burden on 
potential competing consolidators, including data 
vendors. Id. at 10. 

1009 Id. at 10–11. 
1010 See supra Section II.B.2; see also supra 

Section III.C.1(b). The Commission is adopting a 
definition for ‘‘consolidated market data product’’ 
in Rule 600(b)(20). 

1011 See Data Boiler Letter I at 52. 

(ii) Final Rule and Response to 
Comments 

The Commission received one 
comment on proposed Rule 614(c) from 
a commenter who stated that it did not 
oppose the proposal.1001 The 
Commission is adopting this provision 
as proposed.1002 The Commission 
believes that this requirement will make 
it easier for market participants to 
review a competing consolidator’s Form 
CC filings. This provision provides an 
additional means for market 
participants to locate Form CC filings 
that are posted on the Commission’s 
website. 

8. Responsibilities of a Competing 
Consolidator 

The Commission proposed Rule 
614(d) to establish the responsibilities 
applicable to all competing 
consolidators, including competing 
consolidators that are affiliated with 
SROs and those that are not, under the 
decentralized consolidation model. 
Under proposed Rule 614(d), all 
competing consolidators would be 
required to perform many of the 
obligations currently performed by the 
existing exclusive SIPs. Proposed Rule 
614(d) also would require all competing 
consolidators to disclose performance 
metrics and other information that 
would facilitate Commission oversight 
of competing consolidators and assist 
market participants in evaluating and 
choosing competing consolidators. 

(a) Rules 614(d)(1) Through (3): 
Collection, Calculation, and 
Dissemination of Consolidated Market 
Data 

(i) Proposal 
Proposed Rules 614(d)(1) through (3) 

would require competing consolidators 
to collect, consolidate, and disseminate 
consolidated market data. Proposed 
Rule 614(d)(1) would require each 
competing consolidator to collect from 
each national securities exchange and 
national securities association, either 
directly or indirectly, the information 
with respect to quotations for and 
transactions in NMS stocks as provided 
in Rule 603(b). Proposed Rule 614(d)(2) 
would require each competing 
consolidator to calculate and generate 
consolidated market data, as defined in 
proposed Rule 600(b)(19), from the 
information collected in proposed Rule 
614(d)(1). This proposed rule would 
require competing consolidators to 

develop a complete consolidated market 
data product that contained all of the 
data elements specified in the proposed 
definition of consolidated market 
data.1003 Proposed Rule 614(d)(3) would 
require competing consolidators to 
make the proposed consolidated market 
data available to subscribers on a 
consolidated basis and on terms that are 
not unreasonably discriminatory, with 
the timestamps required by proposed 
Rules 614(d)(4) and (e)(1)(ii), as 
discussed below. 

(ii) Final Rule and Response to 
Comments 

The Commission received several 
comments regarding proposed Rules 
614(d)(1) through (3).1004 One 
commenter strongly supported requiring 
competing consolidators to be subject to 
appropriate standards, such as 
providing fair access to market 
participants.1005 Two commenters 
criticized the proposed rules. One 
commenter stated that incorporating 
aggregated odd-lot quotes into the 
NBBO calculation would cause 
confusion and suggested instead that the 
NBBO be based on exchange BBOs ‘‘to 
minimize any calculation or 
interference/influences’’ by competing 
consolidators.1006 With respect to 
proposed Rule 614(d)(2), one 
commenter said that because the 
Commission did not define what it 
meant by ‘‘generate’’ proposed 
consolidated market data, it was unclear 
what types of activity would warrant 
registration by competing 
consolidators.1007 The commenter also 
argued that the Commission did not 
describe the meaning of ‘‘unreasonably 
discriminatory’’ in proposed Rule 
614(d)(3),1008 the consequences for 
competing consolidators that make data 
available on an unreasonably 
discriminatory basis, the ‘‘costs of the 
mechanisms and consequences for 
application and enforcement of the 
unreasonably discriminatory 
requirement for both the relevant 

competing consolidator and its clients,’’ 
and whether agreements between a 
competing consolidator and its 
subscribers that limit the competing 
consolidator’s liability would be 
deemed ‘‘unreasonably 
discriminatory.’’ 1009 

As discussed above,1010 the 
Commission is not requiring competing 
consolidators to sell a full consolidated 
market data product and is amending 
proposed Rules 614(d)(1) through (3) to 
reflect this change. Rule 614(d)(1), as 
amended, requires each competing 
consolidator to collect from each 
national securities exchange and 
national securities association, either 
directly, or indirectly, only the 
information required under Rule 603(b) 
that is necessary for the competing 
consolidator to create the particular 
consolidated market data product(s) it 
chooses to sell. Rule 614(d)(2), as 
amended, requires each competing 
consolidator to calculate and generate a 
consolidated market data product from 
the data collected pursuant to Rule 
614(d)(1). Rule 614(d)(3), as amended, 
requires each competing consolidator to 
make the consolidated market data 
product(s) available to subscribers on 
terms that are not unreasonably 
discriminatory, and timestamped as 
required by Rule 614(d)(4) and 
including the national securities 
exchange and national securities 
association generated timestamp as 
required by Rule 614(e)(2). 

With respect to the comment that the 
NBBO should be based on exchange 
BBOs and that incorporation of 
aggregated odd-lot quotes would cause 
confusion,1011 the Commission believes 
that requiring the exchanges to calculate 
their BBOs before sending them to the 
competing consolidators for calculation 
into NBBOs would add latency to the 
collection, consolidation, and 
dissemination of consolidated market 
data products. One of the goals of the 
introduction of competing consolidators 
is the reduction of latencies. Any 
exchange processing of the data content 
underlying consolidated market data 
will add latency in the collection, 
calculation, and dissemination of 
consolidated market data. Further, the 
exchanges currently aggregate odd-lot 
quotes into their BBOs, which are used 
to calculate the NBBO. Therefore, the 
Commission does not believe that this 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00077 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18672 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

1012 See supra Section III.B.10. 
1013 See Data Boiler Letter I at 52. 
1014 See Rule 600(b)(20). 

1015 15 U.S.C. 78k–1(c)(1)(D). See also Bloomberg 
Order, supra note 22. 

1016 See IDS Letter I at 10–11. 
1017 See Capital Group Letter at 4; IEX Letter at 

8; Data Boiler Letter I at 53; TD Ameritrade Letter 
at 13. 

1018 See Capital Group Letter at 4; IEX Letter at 
8; Data Boiler Letter I at 53. 

1019 See Capital Group Letter at 4. 

1020 See Data Boiler Letter I at 53. 
1021 See TD Ameritrade Letter at 13. 
1022 See id. 

provision will cause confusion.1012 The 
Commission believes that aggregating 
odd-lots into the BBO provides market 
participants with a more complete view 
of the market for each security. 

In response to the comment that only 
one competing consolidator should be 
obligated to provide a consolidated 
market data product,1013 the 
Commission is not requiring all 
competing consolidators to provide all 
consolidated market data. Competing 
consolidators may sell a consolidated 
market data product comprising some or 
all components of consolidated market 
data.1014 The Commission believes that 
competing consolidators should have 
the flexibility to tailor their market data 
products to their subscribers’ needs. Not 
requiring competing consolidators to 
sell a product that contains all of the 
data elements of full consolidated 
market data should enhance 
competition among competing 
consolidators by providing more 
parameters (e.g., products) upon which 
they can compete. 

With respect to the comment that 
requested clarification of the use of the 
term ‘‘generate’’ in proposed Rule 
614(d)(2), competing consolidators will 
be required to calculate and generate a 
consolidated market data product from 
the individual data streams made 
available by the SROs pursuant to Rule 
603(b). For example, competing 
consolidators that choose to sell a 
consolidated market data product that 
includes the NBBO will calculate the 
NBBO as set forth in Rule 600(b)(50) 
and disseminate the NBBO in the 
consolidated market data product. 
Competing consolidators that sell a 
consolidated market data product that 
includes depth-of-book data will 
generate depth-of-book data by 
considering the NBBO and then 
determining the five price levels above 
(below) the NBBO from the quotation 
information provided by the SROs. The 
‘‘calculate and generate’’ description 
refers to the processes that competing 
consolidators will use to create a 
consolidated market data product from 
the individual SRO quotation and 
transaction information they receive. 
Competing consolidators that receive 
transaction and quotation information 
from the individual SROs pursuant to 
Rule 603(b) and calculate and generate 
a consolidated market data product for 
dissemination must register pursuant to 
Rule 614. 

‘‘Unreasonably discriminatory’’ is a 
term used in Section 11A(c)(1)(D) of the 

Exchange Act.1015 Section 11A(c)(1)(D) 
of the Exchange Act states that all 
exchange members, brokers, dealers, 
SIPs, and, subject to such limitations 
that the Commission may impose as 
necessary or appropriate for the 
protection of investors or maintenance 
of fair and orderly markets, all other 
persons may obtain on terms that are 
not unreasonably discriminatory such 
information with respect to quotations 
for and transactions in any security, 
other than an exempted security, as is 
published or distributed by any SRO or 
SIP. The term ‘‘unreasonably 
discriminatory’’ in Rule 614(d)(3) has 
the same meaning as in Section 
11A(c)(1)(D). With respect to the 
comment asking about the applicability 
of this term,1016 while such 
determinations are facts and 
circumstances-based and specific to 
each individual situation, a competing 
consolidator should have a reasonable 
basis for providing a consolidated 
market data product on different terms 
to different customers. 

(b) Rule 614(d)(4): Timestamping of 
Consolidated Market Data 

(i) Proposal 

Proposed Rule 614(d)(4) would 
require each competing consolidator to 
timestamp the information collected in 
proposed Rule 614(d)(1): (i) Upon 
receipt from each national securities 
exchange and national securities 
association at the exchange’s or 
association’s data center; (ii) upon 
receipt of such information at its 
aggregation mechanism; and (iii) upon 
dissemination of consolidated market 
data to customers. 

(ii) Final Rule and Response to 
Comments 

The Commission received several 
comments regarding proposed Rule 
614(d)(4).1017 Three commenters 
supported the timestamp requirement of 
the proposed Rule.1018 One commenter 
said that market participants could use 
the originating venue timestamp and the 
consolidator timestamps to gauge 
whether the latency meets their needs 
and whether their best-execution 
obligations were met.1019 Another 
commenter suggested a time granularity 

of +/¥ 50 milliseconds or in sub- 
milliseconds.1020 

One commenter, however, stated that 
the proposed rule could create 
confusion.1021 This commenter said that 
multiple quotes with the same 
timestamp could cause sequencing 
confusion and suggested that the 
Commission provide more specificity to 
address this concern.1022 

The Commission believes that 
timestamps are of particular importance 
in a decentralized consolidation model 
because competing consolidators will be 
generating consolidated market data 
products individually. Market 
participants must be able to understand 
the market at the time their orders are 
represented and executed. Further, 
timestamps help to ensure that 
competing consolidators are accurately 
calculating and disseminating 
consolidated market data products. 
Therefore, the Commission is adopting 
these requirements as proposed. 

The exclusive SIPs’ timestamp 
information is similar to what is 
required of competing consolidators 
under Rules 614(d)(4)(i) and (iii). The 
timestamp requirement will allow 
subscribers to ascertain how quickly the 
competing consolidator can receive data 
from the exchanges, transmit that data 
between the exchange’s data center and 
its aggregation center, and aggregate and 
disseminate its consolidated market 
data product to subscribers (its realized 
latency). The Commission also believes 
that this information will provide 
transparency that should help 
subscribers evaluate a potential 
competing consolidator or determine 
whether an existing competing 
consolidator continues to meet their 
needs. 

The Commission does not think that 
the addition of timestamps on 
competing consolidators’ consolidated 
market data products will cause 
sequencing confusion. Rule 614(d)(4) 
requires each competing consolidator to 
affix its own timestamps to the 
information collected in Rule 614(d)(1): 
(i) Upon receipt from each SRO at the 
exchange’s or association’s data center; 
(ii) upon receipt of such information at 
its aggregation mechanism; and (iii) 
upon dissemination of consolidated 
market data to customers. As noted 
above, currently, the exclusive SIPs 
similarly timestamp information. The 
timestamp requirement should not 
introduce any new sequencing 
confusion. Instead, this timestamping 
requirement should help subscribers 
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1023 See Clearpool Letter at 9; IntelligentCross 
Letter at 5; IEX Letter at 8; ACS Execution Services 
Letter at 6; Data Boiler Letter I at 53; STANY Letter 
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Letter at 5; IEX Letter at 8; ACS Execution Services 
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614(d)(5) and (6) do not require the disclosure of 
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require the reporting of data that demonstrates how 
competing consolidators are actually operating 
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consolidators. If competing consolidators believe 
that benchmark testing would be worthwhile, they 
can decide on their own to establish benchmark 
criteria and publish the results of testing, in 
addition to complying with the requirements of 
Rules 614(d)(5) and (6). 

1033 See STANY Letter II at 6–7. 
1034 See FINRA Letter at 5. 
1035 The Commission is adopting Rules 614(d)(5) 

and (6) with minor technical changes to cite more 
specifically to the information that must be 
published by a competing consolidator to its 
website on a monthly basis. 

understand a competing consolidator’s 
performance in generating consolidated 
market data products. Competing 
consolidators will have different 
systems to collect, calculate, and 
disseminate the data they receive from 
the SROs and their timestamps will help 
market participants measure latencies. 

(c) Rules 614(d)(5) and (6): Monthly 
Website Publication of Performance and 
Operational Information 

(i) Proposal 

Proposed Rule 614(d)(5) required each 
competing consolidator to publish 
prominently on its website, within 15 
calendar days after the end of each 
month, certain performance metrics. All 
information posted pursuant to 
proposed Rule 614(d)(5) must be 
publicly posted in downloadable files 
and must remain free and accessible 
(without any encumbrances or 
restrictions) by the general public on the 
website for a period of not less than 
three years from the initial date of 
posting. 

In particular, proposed Rule 614(d)(5) 
required the publication of the 
following performance metrics: (i) 
Capacity statistics (such as system 
tested capacity, system output capacity, 
total transaction capacity, and total 
transaction peak capacity); (ii) message 
rate and total statistics (such as peak 
output rates on the following bases: 1- 
millisecond, 10-millisecond, 100- 
millisecond, 500-millisecond, 1-second, 
and 5-second); (iii) system availability 
statistics (for example, whether system 
up-time has been 100% for the month 
and cumulative amount of outage time); 
(iv) network delay statistics (for 
example, today under a TCP–IP 
network, network delay statistics would 
include quote and trade zero window 
size events, quote and trade TCP 
retransmit events, and quote and trade 
message total); and (v) latency statistics 
(with distribution statistics up to the 
99.99th percentile) for (1) when a 
national securities exchange or national 
securities association sends an inbound 
message to a competing consolidator 
network and when the competing 
consolidator network receives the 
inbound message; (2) when the 
competing consolidator network 
receives the inbound message and when 
the competing consolidator network 
sends the corresponding consolidated 
message to a subscriber; and (3) when a 
national securities exchange or national 
securities association sends an inbound 
message to a competing consolidator 
network and when the competing 
consolidator network sends the 

corresponding consolidated message to 
a subscriber. 

Proposed Rule 614(d)(6) required each 
competing consolidator to publish 
prominently on its website, within 15 
calendar days after the end of each 
month, information on: (i) Data quality 
issues (such as delayed message 
publication, publication of duplicative 
messages, and message inaccuracies); 
(ii) system issues (such as processing, 
connectivity, and hardware problems); 
(iii) any clock synchronization protocol 
utilized; (iv) for the clocks used to 
generate the timestamps described in 
Rule 614(d)(4), clock drift averages and 
peaks and number of instances of clock 
drift greater than 100 microseconds; and 
(v) vendor alerts (such as holiday 
reminders and testing dates). All 
information posted pursuant to 
proposed Rule 614(d)(6) must be 
publicly posted and must remain free 
and accessible (without any 
encumbrances or restrictions) by the 
general public on the website for a 
period of not less than three years from 
the initial date of posting. 

(ii) Final Rule and Response to 
Comments 

The Commission received several 
comments regarding proposed Rules 
614(d)(5) and (6).1023 Five commenters 
supported the proposed Rules.1024 One 
commenter objected to the proposed 
rules.1025 One commenter requested 
guidance from the Commission relating 
to broker-dealers’ use of the required 
information.1026 

Several commenters supported 
requiring competing consolidators to 
disclose the information required by the 
proposed rules,1027 and some 
commenters said this information 
would be useful in choosing a 
competing consolidator.1028 One 
commenter said that such transparency 
could help keep costs down,1029 and 
another commenter stated that the 
publication of performance metrics, in 
combination with competition, would 
‘‘advance the objective of promoting 
useful and widely available market data 
for a range of market participants.’’ 1030 

One commenter indicated that the 
information and frequency with which 
it would be provided were acceptable 
but suggested benchmark testing instead 
of information disclosures.1031 The 
commenter said that benchmark tests 
would better demonstrate a competing 
consolidator’s capabilities without 
revealing proprietary information.1032 

One commenter believed that the 
requirement to disclose performance 
statistics as well as provide 
transparency into the performance of 
competing consolidator systems would 
deter potential competing consolidators 
from registration.1033 Another 
commenter asked the Commission to 
issue guidance outlining a broker- 
dealer’s obligations with respect to 
review of the monthly performance 
metrics prior to and after selection of a 
competing consolidator, and 
reevaluation of its chosen competing 
consolidator based on such metrics or 
other information.1034 

The Commission is adopting Rules 
614(d)(5) and (6) as proposed.1035 The 
Commission believes that this 
information will be useful to market 
participants in evaluating competing 
consolidators. The Commission believes 
that the public disclosure of this 
information—particularly the system 
availability and network delay statistics 
and data quality and system issues— 
will encourage competing consolidators 
to provide consolidated market data 
products in a stable and resilient 
manner and will allow market 
participants to hold them accountable 
for their performance metrics. 

The Commission does not believe that 
these disclosures will deter potential 
competing consolidators from 
registering because the disclosures 
should help competing consolidators to 
market themselves to potential 
subscribers. This information will be 
used by market participants to evaluate 
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1036 See supra notes 104–105 and accompanying 
text. 

1037 See Section 17(a)(1) of the Exchange Act, 15 
U.S.C. 78q(a)(1). 

1038 In this context, ‘‘promptly’’ or ‘‘prompt’’ 
means making reasonable efforts to produce records 
that are requested by the staff during an 
examination without delay. The Commission 
believes that in many cases a competing 
consolidator could, and therefore will be required 
to, furnish records immediately or within a few 
hours of a request. The Commission expects that 
only in unusual circumstances would a competing 
consolidator be permitted to delay furnishing 
records for more than 24 hours. Accord Regulation 
Crowdfunding, Securities Act Release No. 9974, 
Securities Exchange Act Release No. 76324 (Oct. 30, 
2015), 80 FR 71387, 71473 n. 1122 (Nov. 15, 2015) 
(similarly interpreting the term ‘‘promptly’’ in the 
context of Regulation Crowdfunding Rule 404(e)); 
Security Based Swap Data Repository Registration, 
Duties, and Core Principles, Securities Exchange 
Act Release No. 74246 (Feb. 11, 2015), 80 FR 14438, 
14500, n. 846 (Mar. 19, 2015) (similarly interpreting 

the term ‘‘promptly’’ in the context of Exchange Act 
Rule 13n–7(b)(3)); Registration of Municipal 
Advisors, Securities Exchange Act Release No. 
70462 (Sept. 20, 2013), 78 FR 67468, 67578–79 n. 
1347 (Nov. 12, 2013) (similarly interpreting the 
term ‘‘prompt’’ in the context of Exchange Act Rule 
15Ba1–8(d)). 

1039 See Data Boiler Letter I at 54. 
1040 Id. 
1041 Id. 
1042 See Section 17(a)(1) of the Exchange Act, 15 

U.S.C. 78q(a)(1). 
1043 See supra note 1032. 

1044 See Data Boiler Letter I at 55. 
1045 See id. at 56. 
1046 See Clearpool Letter at 4; ACS Execution 

Services Letter at 6. 

competing consolidator performance. 
Competing consolidators could also use 
these disclosures to evaluate their 
competitors, which could motivate them 
to make changes to better serve their 
subscribers or attract new ones. 

Finally, the Commission believes that 
the information disclosed under these 
provisions—such as performance 
statistics, system availability, and data 
quality issues—can help a broker-dealer 
assess whether a potential competing 
consolidator can meet the broker- 
dealer’s performance and operational 
needs and should help to facilitate a 
broker-dealer’s ability to achieve and 
analyze best execution.1036 For these 
reasons, the Commission encourages 
these disclosures to be provided in a 
manner facilitating comparison across 
competing consolidators and their 
consolidated market data products. 

(d) Rules 614(d)(7) and (8): Maintenance 
and Provision of Information for 
Regulatory Purposes 

(i) Proposal 
Proposed Rule 614(d)(7) required each 

competing consolidator to keep and 
preserve at least one copy of all 
documents, including all 
correspondence, memoranda, papers, 
books, notices, accounts, and such other 
records as shall be made or received by 
it in the course of its business as such 
and in the conduct of its business.1037 
The proposed rule required competing 
consolidators to keep these documents 
for a period of no less than five years, 
the first two years in an easily accessible 
place. 

Proposed Rule 614(d)(8) required each 
competing consolidator to, upon request 
of any representative of the 
Commission, promptly furnish to the 
possession of such representative copies 
of any documents required to be kept 
and preserved by it.1038 

(ii) Final Rule and Response to 
Comments 

The Commission received two 
comments on proposed Rules 614(d)(7) 
and (8) from the same commenter.1039 
The commenter stated that the 
document retention and recording time 
periods of proposed Rule 614(d)(7) were 
acceptable.1040 In response to proposed 
Rule 614(d)(8), the commenter 
suggested that the Commission require 
benchmark testing instead of paper 
documents.1041 

The Commission is adopting Rules 
614(d)(7) and (8) as proposed. These 
requirements will facilitate the 
Commission’s oversight of competing 
consolidators and the national market 
system. These provisions are similar to 
those used by the Commission in other 
contexts.1042 The Commission does not 
believe that ‘‘benchmark testing’’ is 
applicable to the Commission’s record 
retention requirements because these 
requirements address the records to 
retain, how long to retain them, and to 
whom the records should be furnished, 
not how competing consolidators 
should demonstrate the capability of 
their systems.1043 

(e) Form CC 

(i) Proposal 

The Commission proposed Form CC 
to require competing consolidators to 
provide information and/or reports in 
narrative form to the Commission and to 
make such information public. The 
proposed form required a competing 
consolidator to indicate the purpose for 
which it is filing the form (i.e., initial 
report, material amendment, annual 
amendment, or notice of cessation) and 
to provide information in four 
categories: (1) General information, 
along with contact information; (2) 
business organization; (3) operational 
capability; and (4) services and fees. The 
Commission explained that the 
requested information would assist the 
Commission in understanding the 
competing consolidator’s overall 
business structure, technological 
reliability, and services offered, and 
would better ensure consistent 

disclosures across competing 
consolidators. 

(ii) Final Rule and Response to 
Comments 

The Commission received multiple 
comments from one commenter on 
proposed Form CC. In response to the 
Commission’s question as to whether 
the instructions to Form CC were 
sufficiently clear, one commenter asked 
when a Form CC needed to be filed ‘‘in 
order to give [the] regulator sufficient 
time to review before authorizing it to 
operate?’’ 1044 Under Rule 614(a)(1)(i), 
no competing consolidator may receive 
the data content underlying 
consolidated market data and generate a 
consolidated market data product for 
dissemination unless an initial Form CC 
has been filed with the Commission and 
become effective. Therefore, Form CC 
needs to be filed prior to a competing 
consolidator beginning operations. 
Further, as described in Rule 
614(a)(1)(iii), the Commission may 
declare an initial Form CC ineffective no 
later than 90 calendar days from the 
date of filing with the Commission. 

The Commission also asked whether 
competing consolidators would bundle 
their products and/or services and if so, 
whether this should be required to be 
disclosed on Form CC. One commenter 
responded that bundling would be 
likely but did not specify whether it 
should be disclosed on Form CC.1045 
Two commenters stated that the 
Commission should not to allow 
competing consolidators to link their 
pricing to other areas of business.1046 

In the Proposing Release, the 
Commission stated that the information 
in Section V of Form CC—which 
includes Exhibit F (a description of all 
consolidated market data products), 
Exhibit G (a description and 
identification of any fees or charges for 
the use of the competing consolidator 
with respect to consolidated market 
data), and Exhibit H (a description of 
any co-location and related services, 
and the terms and conditions for co- 
location, connectivity and related 
services)—would assist market 
participants in determining whether to 
become a subscriber of a competing 
consolidator by requiring the 
availability of information regarding the 
services offered and fees charged for 
consolidated market data. The Form CC 
disclosures will require the disclosure 
of fees and services related to 
consolidated market data products that 
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1047 In this regard, concerns regarding linked 
pricing or conditioning availability could exist in 
the context of a competing consolidator affiliated 
with a registered broker-dealer that offers execution 
services to broker-dealer clients. For example, if the 
registered broker-dealer linked the pricing for, or 
conditioned the availability of the services of an 
affiliated competing consolidator to, the execution 
services offered by the registered broker-dealer to a 
broker-dealer client, and the registered broker- 
dealer was an execution venue included on the 
broker-dealer client’s report required by Rule 606(a) 
of Regulation NMS, the material aspects of such an 
arrangement must be disclosed by the broker-dealer 
client pursuant to Rule 606(a)(1)(iv) of Regulation 
NMS. See also Securities Exchange Act Release No. 
84528, 83 FR 58338, 58376 n. 397 and 
accompanying text. In addition, in such a scenario, 
the broker-dealer client of the registered broker- 
dealer with an affiliated competing consolidator 
would continue to be obligated to seek the best 
execution for its customers’ orders. See supra 
Section I.E. 

1048 Data Boiler Letter I at 4. 
1049 See supra Section III.B.10. 

1050 Data Boiler Letter I at 55. 
1051 See infra Section III.F. 
1052 See infra Section III.F and text accompanying 

notes 1302–1312. 

1053 See supra Section III.C.7(a)(iv). 
1054 See Clearpool Letter at 4; ACS Execution 

Services Letter at 5, 6; RBC Letter at 6; TechNet 
Letter II at 1–2. 

1055 TechNet Letter II at 1–2. 

may be bundled by a competing 
consolidator. The Commission does not 
believe that competing consolidators 
should be prohibited from linking their 
pricing of consolidated market data 
products to other areas of their 
business.1047 The Commission believes 
that the transparency resulting from the 
disclosures provided on Form CC will 
facilitate competition across similar 
products and/or services and help to 
protect market participants from unfair 
and unreasonable pricing. 

Further, the Commission asked 
whether Form CC should require any 
additional information or whether any 
proposed items should be removed. One 
commenter responded that the NBBO 
should not be interfered with or 
influenced by competing consolidators 
‘‘with ties to foreign government 
officials’’ and that Form CC should have 
disclosure of any such ties.1048 Form CC 
requires specific information about the 
owners and operators of a competing 
consolidator. If a ‘‘foreign government 
official’’ were an owner of 10 percent or 
more of a competing consolidator’s 
stock or directly or indirectly controls 
the management of policies of the 
competing consolidator, such person 
would have to be identified in Exhibit 
A to Form CC. If a ‘‘foreign government 
official’’ were an officer, director, 
governor, or other person performing 
similar functions for a competing 
consolidator, such person would have to 
be identified in Exhibit B to Form CC. 
These exhibits would provide 
disclosure of such ties. Further, as 
discussed above, all competing 
consolidators will be required to 
calculate the NBBO as set forth in Rule 
600(b)(50).1049 Competing consolidators 
could not calculate a NBBO in another 
manner. All competing consolidators 
will be regulated entities subject to 

inspection by Commission staff, which 
should deter the development of 
inaccurate NBBOs. 

This commenter also suggested a 
requirement that ‘‘all procedures’’ in the 
section on Operational Capability 
should exclude proprietary techniques 
of a competing consolidator.1050 Exhibit 
E to Form CC requires a narrative 
description of each consolidated market 
data service or function, including 
connectivity and delivery options for 
subscribers and a description of all 
procedures utilized for the collection, 
processing, distribution, publication, 
and retention of information with 
respect to quotations for and 
transactions in securities. The 
information provided in Form CC 
relating to operational capability should 
contain information that will allow 
market participants to evaluate potential 
competing consolidators. It does not 
require the public disclosure of 
proprietary information. 

The Commission is adopting Form CC 
substantially as proposed, with 
modifications to provide for the 
reporting of systems disruptions or 
intrusions, as required under Rule 
614(d)(9).1051 Form CC, as adopted, will 
include new Section VI, which will 
require a competing consolidator to 
promptly report whether a systems 
disruption or intrusion (or both) has 
occurred, and to provide information 
regarding the time and duration of the 
event, the date and time when the 
competing consolidator had a 
reasonable basis to conclude that a 
systems disruption/intrusion had 
occurred, whether and when the event 
had been resolved, whether and when 
the investigation had been closed, and 
the name of the system(s) involved. The 
revised Form CC also requires the 
competing consolidator to attach as 
Exhibit J all other information regarding 
the systems disruption or intrusion as 
required by Rule 614(d)(9)(iii) 
(including a detailed description, an 
assessment of those systems potentially 
affected, a description of the progress of 
corrective action, and when the event 
has been or is expected to be resolved). 
As discussed further below, Rule 
614(d)(9) requires a competing 
consolidator that is not required to 
comply with Regulation SCI to publicly 
disseminate certain information 
regarding systems disruptions and 
notify the Commission of systems 
disruptions and systems intrusions.1052 
Exhibit J to Form CC would be publicly 

available, although Form CC provides 
for a competing consolidator to request 
confidential treatment for information 
relating to a systems intrusion. 

In addition, Form CC, as adopted, has 
been modified to accommodate filing by 
competing consolidators that are 
affiliated with an exchange.1053 Section 
II of Form CC requires a competing 
consolidator to report whether it is 
affiliated with an exchange. Section III 
of Form CC specifies Form 1 exhibits 
related to the ownership and leadership 
of an exchange that may be provided by 
an exchange-affiliated competing 
consolidator in lieu of filing Exhibits A 
and B of Form CC. Specifically, Section 
III states that a competing consolidator 
that is affiliated with an exchange may 
provide Exhibit K of Form 1 relating to 
owners, shareholders, or partners that 
are not also members of the exchange in 
lieu of Exhibit A of Form CC, and 
Exhibit J of Form 1 relating to officers, 
governors, members of all standing 
committees, or persons performing 
similar functions in lieu of Exhibit B of 
Form CC. If the competing consolidator 
chooses not to file Exhibits A and B of 
Form CC or Exhibits J and K of Form 1, 
it must certify that the information 
requested under Exhibits A and B of 
Form CC is available on an internet 
website and provide the URL. The 
Commission believes that permitting the 
filing of Exhibit J and K of Form 1 
would lessen the burden of registration 
for an exchange-affiliated competing 
consolidator since this information has 
already been prepared and reported to 
the Commission with the affiliated 
exchange’s Form 1. 

(iii) Comments on Fees Charged by 
Competing Consolidators 

Under Form CC, competing 
consolidators are required to disclose 
the fees they charge to their subscribers 
for the consolidated market data 
product services. The Commission 
received several comments on the fees 
competing consolidators would charge 
for their consolidated market data 
products.1054 One commenter said that 
it is unclear how competing 
consolidators will price their data and 
whether such prices will be ‘‘reliable, 
resilient or well-regulated.’’ 1055 One 
commenter stated that the Commission 
should treat competing consolidator fees 
similar to SRO proposed fee changes 
and should publish on its website each 
amendment to a competing 
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1056 See Clearpool Letter at 4. See also ACS 
Execution Services Letter at 5 (stating that requiring 
competing consolidator fees to be subject to 
Commission approval would potentially reduce 
uncertainty about the cost of consolidated market 
data). 

1057 See RBC Letter at 6. 
1058 See infra Section III.E. 
1059 See Effective-Upon-Filing Adopting Release, 

supra note 17. 

1060 See supra Section III.B.9. 
1061 See infra Section III.E. for a discussion of the 

effective national market system plan(s). 
1062 SRO fees for market data other than the 

proposed consolidated market data would be 
subject to the rule filing process pursuant to Section 
19(b) of the Exchange Act and Rule 19b–4 
thereunder. 

1063 See Proposing Release, 85 FR at 16791. 

1064 See IEX Letter at 9. See also NYSE Letter II 
at 18 (stating that the Commission had not 
explained why SROs would not be permitted to 
continue to consolidate data obtained directly from 
other SROs). 

1065 See MEMX Letter at 7. 
1066 See, e.g., Securities Exchange Act Release 

Nos. 72685 (July 28, 2014), 79 FR 44889 (Aug. 1, 
2014) (notice of filing and immediate effectiveness 
of File No. SR–BATS–2014–082); 72687 (July 28, 
2014), 79 FR 44926 (Aug. 1, 2014) (notice of filing 
and immediate effectiveness of BYX–2014–012); 
72684 (July 28, 2014), 79 FR 44956 (Aug. 1, 2014) 
(notice of filing and immediate effectiveness of File 
No. SR–NASDAQ–2014–072); and 72708 (July 29, 
2014), 79 FR 45572 (Aug. 5, 2014) (notice of filing 
and immediate effectiveness of File No. SR– 
NYSEArca–2014–82). See also IEX Rule Series 
11.400. 

1067 An intermarket sweep order is a limit order 
for an NMS stock that meets the following 
requirements: (i) When routed to a trading center, 
the limit order is identified as an intermarket sweep 
order; and (ii) Simultaneously with the routing of 
the limit order identified as an intermarket sweep 
order, one or more additional limit orders, as 
necessary, are routed to execute against the full 
displayed size of any protected bid, in the case of 
a limit order to sell, or the full displayed size of 
any protected offer, in the case of a limit order to 
buy, for the NMS stock with a price that is superior 
to the limit price of the limit order identified as an 
intermarket sweep order. These additional routed 
orders also must be marked as intermarket sweep 
orders. See 17 CFR 242.600(b)(38) (Rule 600(b)(38)) 
of Regulation NMS. 

consolidator’s fees no later than 30 days 
after the amendment was filed.1056 
Another commenter suggested requiring 
competing consolidator price 
transparency for investors.1057 

Fees set by competing consolidators 
for the consolidated market data 
services they offer will be transparent as 
they must be disclosed on Exhibit G of 
Form CC. The Commission expects that 
competing consolidator fees will reflect 
the services they provide relating to 
consolidated market data products, such 
as collecting, consolidating, generating, 
and disseminating the products that 
contain the data underlying 
consolidated market data. The 
Commission, however, is not 
implementing an approval process for 
competing consolidator fees. Competing 
consolidators are not SROs and 
therefore not subject to Section 19(b) of 
the Exchange Act with respect to their 
services or fees. The Commission 
believes that competition, along with 
disclosure, should be sufficient to 
establish a fee structure based on market 
forces. On the other hand, the fees for 
the data content underlying 
consolidated market data must be 
proposed by the effective national 
market system plan(s) and are required 
to be submitted to the Commission 
pursuant to Rule 608.1058 These fees 
will be published for public comment 
and will not become effective until the 
Commission approves them by 
order.1059 

D. Self-Aggregators 

1. Proposal 
The Commission proposed to amend 

Regulation NMS to permit broker- 
dealers to ‘‘self-aggregate’’ consolidated 
market data under the decentralized 
consolidation model. Under proposed 
Rule 600(b)(83), a self-aggregator was 
defined as ‘‘a broker or dealer that 
receives information with respect to 
quotations for and transactions in NMS 
stocks, including all data necessary to 
generate consolidated market data, and 
generates consolidated market data 
solely for internal use. A self-aggregator 
may not make consolidated market data, 
or any subset of consolidated market 
data, available to any other person.’’ 

Under proposed Rule 603(b), the 
SROs would make available to self- 

aggregators the data necessary to 
generate proposed consolidated market 
data in the same manner and using same 
methods, including all methods of 
access and the same format, as other 
persons, including competing 
consolidators.1060 A self-aggregator that 
limits its use of SRO data to the creation 
of proposed consolidated market data 
would be charged only for proposed 
consolidated market data pursuant to 
the fee schedules set forth by the 
effective national market system 
plan(s).1061 A self-aggregator that uses 
an exchange’s proprietary data (e.g., full 
depth of book data) would be charged 
separately for the proprietary data use 
pursuant to the individual exchange’s 
fee schedule.1062 

2. Final Rule and Response to 
Comments 

For the reasons discussed below, the 
Commission is revising the definition of 
self-aggregator. Adopted Rule 600(b)(83) 
defines a self-aggregator as a broker or 
dealer, national securities exchange, 
national securities association, or 
investment adviser registered with the 
Commission that receives information 
with respect to quotations for and 
transactions in NMS stocks, including 
all data necessary to generate 
consolidated market data, and generates 
consolidated market data solely for 
internal use. A self-aggregator may make 
consolidated market data available to its 
affiliates that are registered with the 
Commission for their internal use. 
Except as provided in the preceding 
sentence, a self-aggregator may not 
disseminate or otherwise make available 
consolidated market data, or 
components of consolidated market 
data, as provided in § 242.600(b)(20), to 
any person. 

(a) Scope of the Definition of Self- 
Aggregator 

(i) National Securities Exchanges and 
National Securities Associations 

The Commission requested comment 
on several questions relating to self- 
aggregators, including whether entities 
other than broker-dealers should be 
allowed to act as self-aggregators.1063 
One commenter argued that exchanges 
should be permitted to act as self- 
aggregators of consolidated market data 
because they use data to aid in matching 

trades or routing orders to other markets 
through their affiliated routing 
brokers.1064 Another commenter stated 
that exchanges must receive and process 
data to comply with Regulation NMS 
and that allowing exchanges to act as 
self-aggregators would provide 
exchanges with flexibility to use NMS 
data made available by the SROs or 
exchange proprietary data products.1065 

The national securities exchanges are 
SROs registered with and overseen by 
the Commission. The national securities 
exchanges currently aggregate market 
data obtained from the exclusive SIPs 
and from proprietary data feeds to 
perform several exchange functions, 
including order handling and execution, 
order routing, and regulatory 
compliance.1066 Among other things, 
exchanges must determine protected 
quotations on other markets for 
purposes of complying with order 
protection requirements of Rule 611 and 
the locked and crossed markets 
prohibition in Rule 610(d), including 
identifying where to route intermarket 
sweep orders.1067 Exchanges also must 
know the NBBO for purposes of order 
types that are priced based on the 
NBBO, and must determine the NBB for 
purposes of complying with Rule 201 of 
Regulation SHO. To help exchanges 
perform these functions, the 
Commission believes that national 
securities exchanges should be 
permitted to act as self-aggregators. As 
self-aggregators, national securities 
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1068 The commenter noted that routing broker- 
dealers do not aggregate data themselves but receive 
it from their affiliated exchanges. See IEX Letter at 
9. 

1069 A broker-dealer that an exchange uses for 
outbound order routing generally is regulated as a 
facility of the exchange. See Securities Exchange 
Act Release No. 63241 (Nov. 3, 2010), 75 FR 69792, 
69799 (Nov. 15, 2010) (stating that, in general, the 
outbound order routing service provided to 
exchanges by broker-dealers is regulated as a 
facility of the exchange). 

1070 See, e.g., MFA Letter; AHSAT Letter. 

1071 See AHSAT Letter at 3. 
1072 Id. 
1073 See id. See also IEX Letter at 9 (stating that 

the ability of broker-dealers to self-aggregate will 
spur innovation by competing consolidators, which 
will be motivated to differentiate their services and 
deliver market data as efficiently as possible). 

1074 See MFA Letter at 3–4. 
1075 See id. at 4. 
1076 See Securities Exchange Act Release No. 

51808 (June 5, 2005), 70 FR 37496, 37537–38. See 
also Securities Exchange Act Release No. 37619A 
(Sept. 6, 1996), 61 FR 48290 (Sept. 12, 1996); supra 
Section I.E. 

1077 See FINRA Rule 5310, ‘‘Best Execution and 
Interpositioning.’’ 

1078 In addition, RIAs are fiduciaries to their 
advisory clients, with a fundamental obligation to 
act in the best interests of their clients and to 
provide investment advice in their clients’ best 
interests. RIAs also must seek to obtain the best 
price and execution for the securities transactions 
of their advisory clients. 

1079 Proposing Release, 85 FR at 16790. 
1080 See Data Boiler Letter I at 59. 
1081 See id. 

exchanges will have the flexibility to 
determine the optimal means for 
obtaining the market data they require 
to fulfill their regulatory obligations. 

One commenter recommended that 
exchanges be permitted to act as self- 
aggregators for purposes of consolidated 
market data used to aid in matching 
trades or routing orders to other markets 
through their affiliated routing 
brokers.1068 The Commission believes 
that national securities exchanges may 
route orders to away markets, primarily 
through affiliated brokers that act as a 
facilities of the exchange and are subject 
to exchange rules.1069 Because a broker- 
dealer used by an exchange for order 
routing is a facility of the exchange, an 
exchange’s use of consolidated market 
data to route orders through an affiliated 
broker-dealer generally would be an 
‘‘internal use’’ of consolidated market 
data by the exchange. An exchange that 
routes orders using an unaffiliated 
broker-dealer would not provide that 
unaffiliated broker-dealer with 
consolidated market data. The 
Commission understands that the 
exchange would either send the routing 
broker a directed order or would allow 
the broker to make the routing decision. 
In either case, the exchange would not 
provide the unaffiliated routing broker 
with consolidated market data for 
purposes of routing orders. 

Like the national securities 
exchanges, FINRA is an SRO registered 
with and overseen by the Commission. 
FINRA requires market data to perform 
its regulatory oversight functions, 
including surveillance of the U.S. equity 
and options markets. The Commission 
believes that FINRA should have the 
same flexibility as the national 
securities exchanges to determine how 
it will obtain consolidated market data. 
Accordingly, the Commission is 
modifying the proposed definition of 
self-aggregator to include national 
securities associations as well as 
national securities exchanges. 

(ii) Investment Advisers and Other 
Market Participants 

Some commenters argued that entities 
other than broker-dealers should be 
permitted to be self-aggregators.1070 One 

commenter, a proprietary trading firm, 
stated that because self-aggregated data 
would only be used internally, it did not 
appear to be necessary for a self- 
aggregator to be a broker-dealer.1071 The 
commenter further stated that ‘‘the 
primary ability needed to act as a self- 
aggregator is technical skill, whereas the 
qualifications of a broker dealer are 
primarily financial, regulatory, and 
legal.’’ 1072 The commenter also 
suggested that permitting additional 
entities to act as self-aggregators would 
help to promote competitive forces.1073 
One commenter stated that preventing 
registered investment advisers and other 
non-broker-dealer direct consumers of 
market data from acting as self- 
aggregators would be as disruptive to 
the current market data infrastructure as 
preventing broker-dealers from self- 
aggregating market data for their own 
use.1074 This commenter further stated 
that many non-broker-dealer market 
participants currently subscribe directly 
to proprietary data feeds from exchanges 
to facilitate their trading activity and 
reduce latency.1075 

Market participants that currently 
self-aggregate consolidated market data 
using the exchanges’ proprietary data 
feeds will be able to continue to do so 
under the adopted rules. Broker-dealers 
were not proposed to be permitted to act 
as self-aggregators because of their 
technical ability to consolidate market 
data but because of the important 
functions they perform in the national 
market system. Broker-dealers are the 
only entities that can be members and 
direct customers of exchanges. Broker- 
dealers execute customer orders and are 
subject to specific requirements under 
Regulation NMS related to the routing 
and execution of orders in the national 
market system, including Rules 611 and 
610(d). In addition, broker-dealers are 
subject to the duty of best execution, 
which requires a broker-dealer to seek to 
obtain the most favorable terms 
available under the circumstances for its 
customer orders.1076 Broker-dealers also 
are subject to FINRA rules requiring 
them to use reasonable diligence to 
ascertain the best market for a security 
and to buy or sell in that market so that 

the resultant price to the customer is as 
favorable as possible under prevailing 
market conditions.1077 Broker-dealers 
use consolidated market data to fulfill 
these regulatory obligations, and 
allowing broker-dealers to act as self- 
aggregators could assist them in 
fulfilling these obligations. 

With respect to the commenter’s 
assertion that allowing additional non- 
registered entities to act as self- 
aggregators would promote competitive 
forces, the Commission believes that the 
presence of competing consolidators 
will foster a competitive environment 
for consolidated market data. However, 
the Commission believes that certain 
non-broker-dealers should also be 
permitted to act as self-aggregators, 
including RIAs and, as discussed above, 
SROs. Today, some RIAs may aggregate 
consolidated market data to facilitate 
their electronic trading systems or 
strategies. The Commission believes that 
RIAs, which are subject to Commission 
oversight and examination, should 
continue to be allowed to act as self- 
aggregators to enable them to continue 
to consolidate data for their trading 
strategies if they so choose.1078 

(iii) Self-Aggregators and Market Data 
Vendors 

The Proposing Release stated that ‘‘[a] 
vendor providing hardware, software, 
and/or other services for the purposes of 
self-aggregation would not be a 
competing consolidator unless it 
collected and aggregated proposed 
consolidated market data in a 
standardized format within its own 
facility (e.g., not that of a broker-dealer 
customer) and resold that configuration 
of proposed consolidated market data to 
a customer.’’ 1079 One commenter stated 
that the definition of self-aggregator 
could be flawed.1080 The commenter 
asked whether aggregating consolidated 
market data in a public cloud would be 
a self-aggregator’s own facility, what 
constituted a standard format, and 
whether reselling a variated version of 
consolidated market data would be 
permitted.1081 The commenter 
suggested that competing consolidators 
might not be able to earn a reasonable 
return on their investment and that the 
proposal was unfair to competing 
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1082 See id. 
1083 See id. at 60. 
1084 See also supra Section III.C.7(a)(iii) for a 

discussion of data vendors and competing 
consolidator registration. 

1085 See Proposing Release, 85 FR at 16790. 
1086 See Proposing Release, 85 FR at 16790. 

1087 See id. at 16791. 
1088 See SIFMA Letter at 12. 
1089 See FIA–PTG Letter at 1–2. See also SIFMA 

Letter at 12 (broker-dealers should be able to 
continue their established practice of sharing 
consolidated market data with affiliated entities 
rather than being required to register as competing 
consolidators or to develop and maintain redundant 
consolidated data sets for each affiliate user within 
the organization); Susquehanna Letter at 5 
(precluding self-aggregating broker-dealers from 
sharing market data with affiliates would be a 
‘‘significant departure from current practices’’ and 
‘‘unnecessarily disruptive to the current market 
data infrastructure landscape’’). 

1090 See SIFMA Letter at 12. See also STANY 
Letter II at 7 (stating that self-aggregators should 
include broker-dealer affiliated organizations to 
avoid significant changes to how firms currently 
consume and manage data). 

1091 See MFA Letter at 5. 
1092 See Susquehanna Letter at 5. In addition, the 

commenter argued that ‘‘self-aggregator 
organizations should not be faced with the 
disruptive and needlessly costly and burdensome 
choice of (1) developing and maintaining redundant 
consolidated data sets for each respective user 
within the organization, (2) registering as a CC and 
assum[ing] the related obligations and liabilities 
even though it never wanted to be in that business, 
or (3) subscribing to the outside services of 
registered CCs (again on a redundant basis for each 
entity within the organization), whose quality and/ 
or cost efficiency may be less, and over whom such 
organization would have less control to customize 
or improve services, or to remediate problems.’’ Id. 
at 6. 

1093 See Susquehanna Letter at 4. 
1094 See IEX Letter at 9. One commenter 

expressed the view that sharing consolidated 
market data within a single affiliated entity 
organization, under common beneficial ownership 
and senior hierarchical management, is not 
performing the functions of a competing 
consolidator because the consolidated market data 
is not intended for public dissemination in 
connection with commercial competition of 
exchange data feeds. See Susquehanna Letter at 5– 
6. 

1095 See Data Boiler Letter I at 60. 
1096 For example, broker-dealers execute customer 

orders and must comply with Regulation NMS 
related to the routing and execution of orders in the 
national market system, including Rules 611 and 
610(d). In addition, broker-dealers are subject to the 
duty of best execution. RIAs and SROs also have 
regulatory obligations, as discussed above in 
Sections III.D.2(a)(ii) and III.D.2(a)(i), respectively. 

consolidators and biased towards self- 
aggregators.1082 The commenter also 
questioned whether market data 
vendors would be self-aggregators and 
urged the Commission to respect the 
commercial autonomy of private data 
vendors.1083 

Under Rule 600(b)(83), as adopted, a 
self-aggregator may use consolidated 
market data solely for its internal use. A 
market data vendor could not be a self- 
aggregator because its function is to 
disseminate data to its subscribers.1084 
With respect to the commenter’s 
question regarding the sale of a variated 
version of consolidated market data, as 
discussed in the Proposing Release, a 
self-aggregator that redistributed or re- 
disseminated consolidated market data, 
or any subset of proposed consolidated 
market data, would be performing the 
functions of a competing consolidator 
and would be required to register as a 
competing consolidator.1085 With 
respect to the commenter’s question 
regarding whether a vendor aggregating 
consolidated market data in a public 
cloud would be using its own facility, 
the Commission believes it would to the 
extent the vendor is contracting for its 
own use of the public cloud, but not if 
the vendor is contracting on behalf of 
individual self-aggregator customers. 
However, the determination of whether 
a vendor is facilitating its customer’s 
self-aggregation or is acting as a 
competing consolidator will depend on 
an assessment of the individual facts 
and circumstances of its business and 
its arrangements with its customers. In 
this regard, the Commission believes 
that a key factor in this determination 
will be the degree of customization in 
the product or service that the vendor 
provides because a highly customized 
product or service would suggest that 
the vendor is fulfilling the highly 
specialized and specific needs of its 
client. Thus, a vendor that provides 
meaningfully customized products or 
services to its customers likely would be 
facilitating its customer’s self- 
aggregation and not acting as a 
competing consolidator.1086 A vendor 
that provides a standardized 
consolidated market data product to its 
customers, however, likely would be 
acting as a competing consolidator. 
With respect to the comment regarding 
a competing consolidator’s ability to 
make a return on its investment, the 

viability of the decentralized model is 
discussed in Section III.B.3, supra. 

(b) Permitted Uses of Self-Aggregated 
Data 

(i) Sharing Consolidated Market Data 
With Affiliates 

The Commission requested comment 
on whether the restriction preventing 
self-aggregators from providing 
consolidated market data or a subset 
thereof to customers or affiliates 
reflected a significant departure from 
current practices.1087 One commenter 
stated that broker-dealers that self- 
aggregate typically share consolidated 
market data with affiliates,1088 and 
another stated that requiring self- 
aggregators either to register as 
competing consolidators or to maintain 
separate and redundant market data sets 
for each affiliated entity could be costly 
and disruptive.1089 Some commenters 
recommended that the Commission 
allow self-aggregators to share market 
data with affiliated entities to avoid 
significant changes to how firms 
currently consume and manage data.1090 
One commenter stated that the proposal 
would raise costs for firms affiliated 
with a self-aggregator,1091 and another 
stated that requiring each affiliated 
entity to aggregate and build its own 
market data systems would be a 
needless drain of resources.1092 This 
commenter further stated that self- 
aggregators should be permitted to share 

self-aggregated data with their affiliates 
because a market maker should be able 
to know when facilitating interest for an 
agency affiliate that its view of the 
quoted market is consistent with that of 
the affiliate.1093 Another commenter 
suggested that the Commission allow 
self-aggregators to use consolidated 
market data in handling and routing 
orders on behalf of the broker-dealer’s 
customers, including in cases where 
customer business is conducted through 
an affiliate, without being required to 
pay separate fees for that purpose.1094 
However, one commenter stated that 
permitting a self-aggregator to 
disseminate consolidated market data to 
its affiliates would allow the self- 
aggregator to perform the function of a 
competing consolidator without the 
burdens of being a competing 
consolidator.1095 

The Commission believes that self- 
aggregators should be permitted, as an 
internal use, to make consolidated 
market data available to their affiliates 
that are registered with the Commission. 
A broker-dealer or RIA that is affiliated 
with a self-aggregator may require 
consolidated market data to fulfill its 
regulatory obligations, as described 
above. In addition, as noted above, the 
Commission has the authority to 
examine the registered affiliated entities 
of a self-aggregator and would be able to 
determine how the self-aggregator 
provides consolidated market data to a 
registered affiliate and how the 
registered affiliate uses that data. 
Therefore, a self-aggregator will be 
permitted to share consolidated market 
data only with affiliates that are 
registered with the Commission. 

An affiliate of a self-aggregator that is 
not registered with the Commission, 
however, may not have the same 
regulatory obligations as registered 
entities,1096 and the Commission does 
not have the authority to examine a self- 
aggregator’s unregistered affiliates. In 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00084 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18679 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

1097 See supra Section III.C.7(a)(iv). 
1098 See SIFMA Letter at 12 (stating that broker- 

dealers that self-aggregate should be permitted to 
display their data to their customers, subject to the 
requirements of the Vendor Display Rule, without 
being required to register as a competing 
consolidator or Regulation SCI entity); TD 
Ameritrade Letter at 12 (stating that registered 
broker-dealers should be allowed to use self- 
aggregated consolidated market data for display to 
their brokerage clients, without further sale or 
redistribution to unaffiliated third parties; the 
proposal would require a broker-dealer self- 
aggregator that wishes to provide its self-aggregated 
data to its clients to invest time and resources into 
becoming a competing consolidator compliant with 
Regulation SCI requirements, or to buy consolidated 
market data from competing consolidators for 
display purposes); Schwab Letter at 2, 6–7 (stating 
that self-aggregators should be allowed to share 
consolidated data with their customers on a not-for- 
profit and non-redistribution basis, but not with 
external parties, and should not be required to 
comply with Regulation SCI because they are not 
holding themselves out as a ‘‘public utility’’). 

1099 See Schwab Letter at 7. See also TD 
Ameritrade Letter at 11–12 (stating that the internal- 
use limitation on self-aggregated data could 
disadvantage retail investors because a broker- 
dealer would be compelled to purchase 
consolidated data from a competing consolidator, 
and those able to pay the competing consolidator 
for faster speeds could ‘‘get to the market’’ more 
quickly). 

1100 See Schwab Letter at 6. 

1101 TD Ameritrade Letter at 12. The commenter 
noted that broker-dealers are subject to FINRA Rule 
4370 (establishing requirements for designing 
business continuity plans which require data 
backup and recovery, mission critical systems, and 
alternate location requirements, among others) and 
FINRA Rule 4380 (requiring mandatory 
participation in FINRA business continuity and 
disaster recovery (‘‘BC/DR’’) Testing under 
Regulation SCI if determined necessary by FINRA). 
See id. at n. 36. 

1102 The Commission has revised the definition of 
self-aggregator to further clarify that a self- 
aggregator may not disseminate or otherwise make 
available consolidated market data, or components 
of consolidated market data, as provided in 
§ 242.600(b)(20), to any person other than an 
affiliate that is registered with the Commission. 

1103 Competing consolidators will be registered 
with the Commission and will be subject to systems 
integrity and operational capability standards that 
will help to ensure the accuracy and availability of 
the consolidated market data that they produce. See 
infra Section III.F. Competing consolidators also 
will have certain responsibilities and obligations, 
including obligations to disclose publicly 
operational information and performance metrics, 
which will help to ensure transparency, 
accountability, and oversight, and obligations to 
ensure the integrity, quality, and resiliency of 
consolidated market data. See supra Section III.C.8. 
Self-aggregators, by contrast, will not be subject to 
similar requirements in the collection, 
consolidation, or generation of consolidated market 
data because they will not disseminate consolidated 
market data or otherwise make consolidated market 
data available to persons other than affiliates 
registered with the Commission. 

1104 Nasdaq Letter IV at 57, n. 80. 
1105 Section 6(b)(4) of the Exchange Act. 
1106 Section 6(b)(5) of the Exchange Act. See also 

Rule 603 of Regulation NMS. 
1107 Section 6(b)(8) of the Exchange Act. 
1108 See Proposing Release, 85 FR at 16791. 
1109 See Clearpool Letter at 10. 
1110 See FINRA Letter at 8. See also Data Boiler 

Letter I at 59 (stating that the latency advantage 
would be material). 

1111 See FINRA Letter at 8–9. See also Angel 
Letter at 8 (suggesting that the Commission embargo 
the exchanges from releasing any data until the 
consolidators have had sufficient time to process 
the data to create a more level playing field); 
Healthy Markets Letter at 3 (suggesting that the 
Commission remove the latency advantage of 
exchange proprietary data feeds by requiring all 

Continued 

addition, as discussed above, the 
Commission believes the widespread 
dissemination of consolidated market 
data must be subject to Commission 
oversight and, accordingly, must be 
performed by competing consolidators. 
Competing consolidators will be subject 
to the registration, disclosure, and other 
regulatory requirements in Rule 614 and 
Form CC.1097 

(ii) Sharing Consolidated Market Data 
With Customers 

Several commenters stated that 
broker-dealers that self-aggregate should 
be permitted to display their self- 
aggregated data to their customers 
without registering as a competing 
consolidator or becoming a Regulation 
SCI entity.1098 One commenter stated 
that if brokers are not permitted to share 
consolidated market data with their 
customers, proprietary traders and high 
frequency firms would add to their 
significant data cost advantage over 
retail investors and the two-tiered data 
system would be preserved.1099 The 
commenter further stated that the 
Commission should allow self- 
aggregators to display consolidated 
market data to their customers to 
encourage competition among the 
competing consolidators, enable retail 
investor access to data with the least 
amount of latency without additional 
cost, and allow broker-dealers to share 
with their customers the same view of 
the same core data.1100 Another 
commenter stated that registered broker- 

dealers should be allowed to share self- 
aggregated consolidated market data 
with their brokerage clients without 
registering as competing consolidators, 
noting that the benefits of Regulation 
SCI compliance are ‘‘inherent in the 
registered broker-dealer regulatory 
regime for continuity of operations and 
display of the data.’’ 1101 

Under the amendments, self- 
aggregators will not be permitted to 
disseminate or otherwise share or make 
available consolidated market data to 
any persons, including their customers 
or clients.1102 The dissemination of 
consolidated market data entails a 
different process from self-aggregating 
consolidated market data for internal 
uses (e.g., for order handling, routing, 
and execution). Self-aggregators are not 
subject to the regulatory regime 
established for competing consolidators, 
which is designed to ensure that 
consolidated market data is reliable, 
resilient, and accurate. The Commission 
believes that entities that deliver 
consolidated market data to third parties 
should be subject to such standards.1103 

The Commission believes that 
investors and other non-registered 
entities should receive consolidated 
market data from entities that are 
subject to a regulatory regime that is 
designed to ensure the data they receive 
is reliable, resilient, and accurate and 
that they are able to assess such 
reliability, resiliency, and accuracy on 

an ongoing basis. Self-aggregators are 
not subject to such standards or 
requirements and therefore will not be 
permitted to disseminate or otherwise 
make available self-aggregated 
consolidated market data with 
customers, clients, or non-registered 
affiliates. 

(c) Self-Aggregators and Market Data 
Fees 

One commenter stated that exchanges 
seeking the business of self-aggregators 
might offer ‘‘enterprise license’’ pricing 
packages that would allow a firm and all 
of its affiliates to receive proprietary 
data for one price, effectively allowing 
the self-aggregator to share data with its 
affiliates.1104 An exchange seeking to 
establish ‘‘enterprise license’’ pricing 
packages for proprietary data would be 
required to file those proposed fees with 
the Commission pursuant to Section 
19(b) of the Exchange Act and Rule 19b– 
4 thereunder, and such fees must satisfy 
the statutory standards of being an 
equitable allocation of reasonable fees, 
dues, and other charges,1105 not being 
unfairly discriminatory,1106 and not an 
undue burden on competition.1107 

(d) Two-Tiered Market and Potential 
Advantages of Self-Aggregators 

The Commission requested comment 
on the potential latency advantage of 
self-aggregators.1108 One commenter 
stated that self-aggregators’ latency 
advantage would not be material.1109 In 
contrast, another commenter stated that 
the latency advantage would not be 
minor, given the time increments 
currently used in the market and the 
likelihood of finer increments over 
time.1110 The commenter questioned 
whether the Commission had 
considered eliminating the self- 
aggregator category and requiring all 
market participants to receive data from 
one or more competing consolidators, or 
requiring SROs to delay the provision of 
data to match the latencies introduced 
by competing consolidators.1111 One 
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market participants to receive data from SIP 
distributors). 

1112 See NBIM Letter at 4. 
1113 The commenter stated that self-aggregators 

would be able to receive the data necessary to 
generate consolidated market data at the price 
established by the effective national market system 
plan(s), while market participants that receive 
consolidated market data from competing 
consolidators might have to pay a premium over 
that amount to compensate the competing 
consolidator for its services. See MFA Letter at 4. 

1114 See, e.g., FINRA Letter at 8; NYSE Letter II 
at 23 (stating that the proposal would continue the 
two-tiered structure, with participants that can 
afford to act as self-aggregators able to obtain and 
use that data faster than those relying on competing 
consolidators); STANY Letter II at 6 (stating that the 
proposal would replace the existing two-tiered 
structure between SIPs and proprietary data feeds 
with, at minimum, a different two-tiered structure 
between self-aggregators and competing 
consolidators); Nasdaq Letter IV at 3 (stating that 
self-aggregation would add market-wide disparities 
in terms of data content and speed). 

1115 Self-aggregators could have a cost advantage 
over market participants that receive consolidated 
market data from a competing consolidator because 
self-aggregators will not be required to compensate 
a competing consolidator for its services. At the 
same time, a self-aggregator will need to have the 
systems capability to collect, consolidate, and 
generate consolidated market data, and it may use 
a vendor to establish connectivity to an SRO or to 
perform aggregation or other functions necessary for 
generating consolidated market data. As a result, 
any potential cost advantage of a self-aggregator 
over market participants that purchase consolidated 
market data from competing consolidators may not 
be significant. 

1116 See infra Section V.C.4(b). 
1117 See MFA Letter at 5. 

1118 See infra Section III.E.2(c). 
1119 See Governance Order, infra note 1128. 

commenter stated that, because of ‘‘the 
additional inherent latency in third- 
party aggregation,’’ it is unlikely that 
broker-dealer algorithms would be 
competitive without self- 
aggregation.1112 Another commenter 
stated that the proposal would create a 
tiered market in which broker-dealers 
have systematically better and more 
timely access to market data than 
registered investment advisers and 
noted that self-aggregators would have 
both a speed and potential cost 
advantage over those who receive 
consolidated market data from 
competing consolidators.1113 Other 
commenters similarly argued that the 
proposal would create a two-tiered 
market data system comprising self- 
aggregators and those who receive data 
from competing consolidators.1114 

The Commission acknowledges that, 
unlike self-aggregators, competing 
consolidators would need to transmit 
consolidated market data to their 
customers, but does not believe that this 
would lead to the development of a two- 
tiered market. Latency sensitive 
customers of competing consolidators 
are likely to be co-located in the same 
data centers as their competing 
consolidators, so the transmission time 
between the servers of the competing 
consolidator and its customer will be 
exceedingly small. In many cases, self- 
aggregators may be located in the same 
data centers, and the potential latency 
differential between a self-aggregator 
and competing consolidator resulting 
from the extra hop that competing 
consolidators add to the process of data 
consolidation and dissemination could 
amount only to the period of time it 
takes to send a message from one server 
(i.e., a competing consolidator’s server) 
that is located in close proximity to 
another server (i.e., a subscriber’s 

server) and connected via a cross 
connect. 

The Commission expects that market 
participants that elect to aggregate 
consolidated market data, whether 
competing consolidators or self- 
aggregators, will innovate and compete 
aggressively on the efficiency and cost- 
effectiveness of their aggregation 
technologies. The Commission believes 
that the development and 
implementation of the technology to 
collect, consolidate, and generate 
consolidated market data will create 
opportunities for latency efficiencies 
that are of substantially greater 
magnitude than the transmission time 
between the server of a competing 
consolidator and its customer. 
Competing consolidators, for example, 
may benefit from economies of scale 
that allow them to offer a very low- 
latency product more cost effectively 
that an individual self-aggregator. In 
some cases, a competing consolidator 
may have a latency or cost advantage, 
and in others a self-aggregator may have 
such advantages.1115 Competition may 
also impact the efficiency of choices.1116 
Therefore, the Commission does not 
believe that self-aggregators would 
necessarily have a systematic latency 
advantage over customers of competing 
consolidators. 

(e) Fees Charged by Competing 
Consolidators 

One commenter recommended that 
the Commission implement a 
mechanism for it to review or abrogate 
fees charged by competing consolidators 
to ensure that consolidated market data 
is available on terms that are fair and 
reasonable (i.e., reasonably related to 
costs) if non-broker-dealers are not 
permitted to act as self-aggregators.1117 
As discussed above, competing 
consolidator fees will be disclosed on 
Exhibit G to Form CC. The Commission 
believes that competition among 
competing consolidators, along with 
disclosure, will help to ensure that the 
fees charged by competing consolidators 
are fair and reasonable. The fees for the 

data content underlying consolidated 
market data established by the Equity 
Data Plan(s) will be filed under Rule 608 
and must comply with statutory 
standards.1118 

E. Amendment to the Effective National 
Market System Plan(s) for NMS Stocks 
Under Rule 614(e) 

The effective national market system 
plan(s) for NMS stocks will continue to 
play an important but modified role in 
the provision of consolidated market 
data to market participants.1119 Today, 
the Equity Data Plans operate the 
exclusive SIPs and therefore, directly 
collect, consolidate, and disseminate 
SIP data. Under the decentralized 
consolidation model, the effective 
national market system plan(s) for NMS 
stocks will no longer operate the 
exclusive SIPs and therefore, will not be 
directly responsible for collecting, 
consolidating, and disseminating 
consolidated market data. The plan(s) 
will, however, continue to develop and 
oversee the national market system for 
consolidated market data. 

1. Proposal 
The Commission proposed Rule 

614(e), to require the participants to the 
effective national market system plan(s) 
for NMS stocks to file an amendment to 
such plan(s) to reflect the decentralized 
consolidation model and the new role 
and functions of the plan(s). The 
Commission proposed several specific 
provisions to be included in the 
amendment, including (1) the proposed 
fees to be charged by the plan(s) for the 
data content underlying consolidated 
market data, (2) a requirement under the 
plan(s) for the application of timestamps 
by the SROs to the data content 
underlying consolidated market data, (3) 
a requirement under the plan for the 
completion of annual assessments by 
the plan participants of the performance 
of competing consolidators, and (4) a 
requirement for the development a list 
of the primary listing markets for each 
NMS stock. In addition, under proposed 
Rule 614(d)(5), the plan(s) would be 
required to develop the monthly 
performance metrics for competing 
consolidators. As proposed, the 
participants would be required to file 
this amendment pursuant to Rule 608 
within 60 calendar days from the 
effective date of Rule 614. 

2. Final Rule and Response to 
Comments 

The Commission continues to believe 
in the importance of the use of effective 
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1120 See NYSE Letter II; Nasdaq Letter IV; Better 
Markets Letter. 

1121 NYSE Letter II at 26. 
1122 Id. at 27. 
1123 Nasdaq Letter IV at 34. This commenter 

stated that the Operating Committee would set fees 
for ‘‘the sale of any proprietary data products of the 
exchanges that provide any of the newly defined 
‘core data.’ ’’ Id. The Operating Committee will not 
be setting fees for proprietary data products. The 
Operating Committee will be required to develop 
the fees for data content underlying consolidated 
market data and subsets of consolidated market 
data. Subject to Section 19(b) of the Exchange Act 
and Rule 19b–4 thereunder, each exchange would 
be responsible for establishing fees for its 
proprietary market data. While some proprietary 
DOB products may be provided by the exchanges 
to competing consolidators and self-aggregators for 
purposes of complying with Rule 603(b), the 
exchanges will have to develop fees for their 
proprietary data and the Operating Committee will 
have to develop the fees for the data content 
underlying consolidated market data. See also 
supra Section III.B.9(b). 

1124 MISU policies seek to ensure that a single 
device fee is applied to a data user that receives 
consolidated market data on multiple display 
devices. See, e.g., CTA, CTA Multiple Installations 
for Single Users (MISU) Policy (Apr. 2016), 
available at https://www.ctaplan.com/publicdocs/ 
ctaplan/notifications/trader-update/Policy%20- 
%20MISU%20with%20FAQ.pdf. MISU policies 
will need to be conformed in the decentralized 
consolidation model to reflect that consolidated 
market data users may seek to receive consolidated 
market data through more than one competing 
consolidator and/or access through multiple 
devices. 

1125 See 17 CFR 242.600(b)(19)(v) (Rule 
600(b)(19)(v)). 

1126 The amendment required by Rule 614(e) does 
not require the plan(s) to include provisions to 
decommission the exclusive SIPs. The exclusive 
SIPs will continue to collect, consolidate and 
disseminate SIP data through the transition period. 
See infra Section III.H. 

1127 See infra Section III.F (discussing 
amendment to Rule 1000 of Regulation SCI to apply 
to competing consolidators exceeding a specified 
threshold and the adoption of Rule 614(d)(9) 
establishing a tailored set of operational capability 
and resiliency obligations to all competing 
consolidators during the transition period and to 
other competing consolidators below a threshold 
thereafter). 

1128 See Securities Exchange Act Release No. 
88827 (May 6, 2020), 85 FR 28702 (May 13, 2020) 
(‘‘Governance Order’’). 

national market system plan(s) in the 
planning, development, operation, and 
regulation of the national market system 
for the dissemination of consolidated 
market data. The Commission believes 
that joint consideration by the SROs and 
other market participants on the 
Operating Committee of such plan(s) 
will help to foster a consolidated market 
data national market system that is 
prompt, accurate, reliable, and fair and 
furthers the goal of helping to ensure 
that the consolidated market data 
remains useful to investors in the future. 

The Commission received several 
comments on proposed Rule 614(e) and 
the role of the effective national market 
system plan(s) in the decentralized 
consolidation model.1120 One 
commenter questioned the need for the 
effective national market system plan(s) 
saying that retention of the plan(s) was 
‘‘illogical’’ as the SROs would no longer 
be responsible for jointly disseminating 
data.1121 This commenter described the 
current responsibility of the Operating 
Committees to include ‘‘entering into 
agreements with the exclusive 
processors, overseeing the operation of 
the exclusive processors, establishing 
the fees for the consolidated data 
disseminated by the exclusive 
processors, and overseeing the functions 
of the Administrators, which manage 
the subscriber agreements, collect fees 
and distribute revenue to SROs.’’ 1122 
Another commenter stated that the 
proposal would increase the power of 
the Operating Committee over the 
‘‘market for market data.’’ 1123 

The Commission continues to believe 
that the SROs should have joint 
responsibilities and should continue to 
have an important role in developing, 
operating, and regulating the national 
market system for the dissemination of 
consolidated market data. Therefore, 

Rule 603(b) requires the SROs to act 
jointly pursuant to one or more effective 
national market system plans for the 
dissemination of consolidated market 
data. As noted, the plan(s) will be 
responsible for: (1) Developing the fees 
for the data content underlying 
consolidated market data; (2) the billing 
and the audit process; (3) establishing 
the multiple installations, single users 
(‘‘MISU’’) policy; 1124 (4) allocating 
revenue to the SRO participants that is 
collected for the data content 
underlying consolidated market data; (5) 
considering additional regulatory, 
administrative, or self-regulatory 
organization-specific program data 
elements that may be included as 
consolidated market data in the 
future; 1125 (6) developing the list of 
primary listing exchanges; (7) 
developing the monthly performance 
metrics for competing consolidators; (8) 
assessing the operation of the 
decentralized consolidation model; and 
(9) developing an annual report that 
assesses competing consolidator 
performance for provision to the 
Commission. The Operating Committee 
is equipped under the plan(s) to develop 
the policies and rules necessary for 
developing, operating, and regulating 
the national market system for the 
dissemination of consolidated market 
data to market participants, subject to 
Commission oversight under Rule 608. 

While the SROs may not be acting 
jointly in operating the exclusive SIPs, 
they will continue to act jointly in 
planning, developing, and regulating the 
national market system for the provision 
of consolidated market data. These are 
important responsibilities for the 
operation of the national market system 
and the Commission believes that the 
national market system plan structure 
continues to be an efficient and 
necessary mechanism. Section 
11A(a)(3)(B) of the Exchange Act 
authorizes the Commission, by rule or 
order, to require the SROs to act jointly 
with respect to matters as to which they 
share authority in planning, developing, 
operating, or regulating a national 
market system (or subsystem thereof) or 

one or more facilities thereof to facilitate 
the establishment of a national market 
system. 

Rule 614(e) requires the effective 
national market system plan(s) to file an 
amendment to conform the plan(s) to 
the decentralized consolidation model, 
including several specified 
provisions.1126 The Commission is 
extending the date of the filing for the 
participants to the effective national 
market system plan(s) to file the 
amendment to the plan from within 60 
calendar days to within 150 calendar 
days, after the effectiveness of Rule 614. 
The additional time will allow the 
Operating Committee of the existing 
Equity Data Plans or of the New 
Consolidated Data Plan (if it has 
replaced the existing plans) to develop 
and file the plan amendment. 

The Commission is adopting Rule 
614(e) substantially as proposed with 
modifications to account for the 
establishment of a Regulation SCI 
competing consolidator threshold, 
which is discussed below,1127 to require 
the SROs to apply time stamps to the 
data content underlying consolidated 
market data, and for the Commission to 
make public the annual assessment on 
the Commission’s website. Further, the 
Commission received other comments 
on Rule 614(e) and the required 
amendment. These comments are 
discussed below. 

(a) Governance Order 
On May 6, 2020, the Commission 

issued an order directing the SROs to 
develop and file with the Commission a 
new effective national market system 
plan that would combine the existing 
three Equity Data Plans into single 
national market system plan, the New 
Consolidated Data Plan.1128 The New 
Consolidated Data Plan was filed with 
the Commission pursuant to Rule 608 
on August 11, 2020, and contains 
several provisions related to its 
governance that are not in the existing 
Equity Data Plan, including establishing 
a new Operating Committee structure 
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1129 New Consolidated Data Plan Notice, supra 
note 40. 

1130 See Clearpool Letter; Fidelity Letter; MFA 
Letter; RBC Letter; Schwab Letter; State Street 
Letter. 

1131 See letter from Joan C. Conley, Senior Vice 
President and Corporate Secretary, Nasdaq, to 
Vanessa Countryman, Secretary, Commission, dated 
Feb. 28, 2020, (‘‘Nasdaq Letter I’’); Cboe Letter at 
4; NYSE Letter II at 12. 

1132 The fees for the data content underlying 
consolidated market data will be proposed and filed 
with the Commission under Rule 608 of Regulation 

NMS. The effective national market system plan(s) 
will not develop fees for individual SRO data. If 
competing consolidators wish to receive SRO data 
that is beyond what is required to be provided by 
the SROs pursuant to Rule 603(b), they will have 
access to such data pursuant to individual SRO 
rules and fees. 

1133 Under Rule 603(b), each SRO must provide 
its NMS information, including all data necessary 
to generate consolidated market data, to all 
competing consolidators and self-aggregators in the 
same manner and using the same methods, 
including all methods of access and the same 
format, as such SRO makes available any 
information to any other person. The competing 
consolidators and self-aggregators would be 
responsible for establishing the connectivity and 
transmission services they use to connect to the 
SROs. 

1134 See Rule 603(a) of Regulation NMS, 17 CFR 
242.603(a). See infra Section III.E.2(c) for a 
discussion of the statutory standards for the data 
content underlying consolidated market data. 

1135 See IEX Letter at 8. See also Clearpool Letter 
at 3 (stating that it hoped the new governance 
structure of the effective national market system 
plan(s) would provide additional checks into 
controlling market data costs and help to ensure the 
reasonableness of such fees). 

1136 IEX Letter at 8. This commenter also 
suggested alternatives such as clarifying that the 
exchanges would not be permitted to impose a 
separate set of connectivity fees to competing 
consolidators and self-aggregators or charge fees for 
connectivity that are different than those charged to 
proprietary data customers. Connectivity fees will 
be developed by the exchanges. The SROs will need 
to develop new connectivity fees for competing 
consolidators and self-aggregators to receive the 
data necessary to generate consolidated market 
data. New connectivity fees will have to reflect that 

the SROs are only providing data to competing 
consolidators and self-aggregators with such 
connectivity. Further, as discussed below, the fees 
proposed by the SROs should not contain 
redistribution fees for competing consolidators 
because this would hinder their ability to compete. 

1137 See NYSE Letter II at 28; Nasdaq Letter IV at 
34; Cboe Letter at 27; ACTIV Financial Letter at 3. 
One commenter offered suggestions as to the 
governance of the effective national market system 
plan(s). See Better Markets Letter at 7. The 
Commission has not proposed further governance 
changes in this release. 

1138 ICI Letter at 11. 
1139 See Cboe Letter at 27; Nasdaq Letter IV at 10. 
1140 The commenter stated that ‘‘as a practical 

matter order-by-order depth-of-book products are 
likely the only way to enable the creation of 
consolidated market data.’’ Cboe Letter at 28. 

1141 See Nasdaq Letter IV at 10. 
1142 See Cboe Letter at 28. 
1143 The Commission believes that the use of 

effective national market system plan(s), along with 

with non-SRO members, a new voting 
structure for SRO members as well as 
non-SRO members, new conflicts of 
interest and confidentiality policies, the 
retention of an independent plan 
administrator, and the use of executive 
sessions by the Operating 
Committee.1129 The Commission 
received several comments regarding 
commenters’ views of the relationship 
between the Governance Order and the 
Market Data Infrastructure Proposing 
Release, with several commenters 
supporting the Governance Order,1130 
but others stating that the Governance 
Order and the Proposing Release are 
contradictory or inconsistent.1131 The 
Governance Order and the Proposing 
Release are not contradictory or 
inconsistent. Rather, the two proposals 
address distinct aspects of the exclusive 
SIPs and the national market system for 
NMS information. The Governance 
Order addresses the governance 
structure of the Equity Data Plans and 
particularly concerns about certain 
conflicts of interest and the allocation of 
voting power with respect to these 
Plans. The amendments address the 
content of NMS information and the 
manner in which it is collected, 
consolidated, and disseminated under 
the rules of the national market system. 

(b) Comments on the Plan’s Role in 
Developing Fees for Data Content 
Underlying Consolidated Market Data 

While the effective national market 
system plan(s) will no longer operate 
the exclusive SIPs, the Operating 
Committee of the effective national 
market system plan(s) for NMS stocks 
will continue to develop and file with 
the Commission the fees associated with 
the NMS information that is required to 
be collected, consolidated, and 
disseminated, i.e., the data content 
underlying consolidated market data. 
Specifically, the Operating Committee 
will need to propose the new fees that 
will be charged for the quotation and 
transaction information that is necessary 
to generate consolidated market data 
that is required to be made available by 
the SROs under Rule 603(b) to 
competing consolidators and self- 
aggregators.1132 The proposed new fees 

will need to reflect the following: (i) 
That consolidated market data includes 
additional new content (i.e., depth of 
book data, auction information, and 
additional information on orders of 
sizes smaller than 100 shares); (ii) that 
the effective national market system 
plan(s) is no longer operating the 
exclusive SIPs and is no longer 
performing collection, consolidation, 
and dissemination functions; and (iii) 
that the SROs are no longer responsible 
for the connectivity and transmission 
services required for providing data to 
the exclusive SIPs from the SROs’ data 
centers.1133 The proposed new fees for 
the data underlying consolidated market 
data must be fair and reasonable and not 
unfairly discriminatory 1134 and must be 
filed with the Commission pursuant to 
Rule 608 under the Exchange Act. 

Several commenters supported the 
proposal to retain the use of the 
effective national market system plan(s) 
to propose fees for the data content 
underlying consolidated market data in 
the decentralized consolidation 
model.1135 One commenter suggested 
that the effective national market system 
plan(s) also propose fees for 
connectivity ‘‘in order to avoid the 
imposition of fees that are substantially 
disproportionate to the cost of providing 
these connectivity methods.’’ 1136 

Four commenters questioned the role 
of the Operating Committee of the 
effective national market system plan(s) 
in developing fees for the data content 
underlying consolidated market 
data.1137 One commenter stated that the 
exchanges would ‘‘continue to have 
pricing power over a fundamental 
component of the NMS.’’ 1138 Two 
commenters argued that such a 
responsibility would be inconsistent 
with Section 19(b) of the Exchange 
Act.1139 Specifically, one commenter 
stated that fees for exchange facilities, 
including proprietary market data 
products, are considered part of the 
SROs’ rules and subject to the Section 
19(b) rule filing process.1140 The other 
commenter stated that the Exchange Act 
authorizes the exchanges to set their 
own fees for market data products.1141 
One of the commenters further pointed 
out that an SRO would run afoul of the 
Exchange Act if it charged certain 
classes of customers a price for its 
proprietary products that is different 
from the pricing established pursuant to 
its effective fee schedule.1142 

The Commission believes that the 
effective national market system plan(s) 
should continue to have an important 
role in the operation, development, and 
regulation of the national market system 
for the collection, consolidation, and 
dissemination of consolidated market 
data. The development, and proposal 
under Rule 608, of the fees for the data 
underlying consolidated market data, 
along with the other responsibilities 
described above, are critical for the 
successful operation of the national 
market system. The development of the 
fees for information required to be made 
available by the SROs pursuant to Rule 
603(b) of Regulation NMS to competing 
consolidators and self-aggregators is an 
integral component of the national 
market system.1143 
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the new governance structure required by the 
Governance Order, will help to ensure broad 
participation in the development, operation, and 
regulation of the national market system. See infra 
note 1185 and accompanying text. 

1144 One commenter stated that the Operating 
Committee would be establishing fees for exchange 
proprietary data products, which the commenter 
stated would greatly increase the power of the 
Operating Committee. See Nasdaq Letter IV at 34. 
However, the Operating Committee will only be 
developing fees for data content underlying 
consolidated market data products, not the 
exchanges’ fees for proprietary data products. 

1145 See ACTIV Financial Letter at 3. 

1146 Id. See also Schwab Letter at 6 (stating that 
competing consolidators would be unlikely to 
commit to a business without confidence that the 
prices charged do not put then at a competitive 
disadvantage); ICI Letter at 11. 

1147 See Effective-Upon-Filing Adopting Release, 
supra note 17. 

1148 See Nasdaq Letter IV at 34. This commenter 
also suggested that the Operating Committee would 
reduce fees for proprietary market data, which the 
commenter stated would limit access to new 
proprietary data products. The commenter 
continued that this would be inconsistent with 
Section 11A(a)(2) of the Exchange Act by 
undermining the public interest and protection of 
investors. The Operating Committee would not be 
establishing fees for proprietary data products. 

1149 See Nasdaq Letter IV at 34. 

1150 As described below, the proposed new fees 
for the data content underlying consolidated market 
data must be fair and reasonable and not unfairly 
discriminatory and must be filed with the 
Commission pursuant to Rule 608 under the 
Exchange Act. See Section III.E.2(c). 

1151 See Cboe Letter at 29. 
1152 See NYSE Letter II at 27. 
1153 Id. 

The Equity Data Plans have been 
developing fees for SIP data for many 
years. It is one of their main 
responsibilities. The Commission 
disagrees with comments that the 
plan(s) will be developing fees for 
exchange data and that the development 
of fees by the plan(s) will be 
inconsistent with Sections 6 and 19 of 
the Exchange Act. The Commission is 
exercising its authority under Section 
11A of the Exchange Act to expand the 
content of core data to include new data 
elements that the Commission believes 
are necessary to enhance the usefulness 
of the NMS information that is 
disseminated within the national market 
system. Therefore, the fees for data 
content underlying consolidated market 
data, as now defined, are subject to the 
national market system process that has 
been established—specifically the 
effective national market system plan(s) 
will develop the fees for data content 
underlying consolidated market data 
and seek Commission approval for such 
fees pursuant to the notice and 
comment process under Rule 608. The 
amended rules, however, do not permit 
the plan(s) to develop fees for 
connectivity to the individual SROs. 
These fees must be filed by individual 
SROs with the Commission and 
approved pursuant to Section 19(b) of 
the Exchange Act and Rule 19b–4 
thereunder, and are subject to the 
substantive requirements of Sections 6 
and 15A of the Exchange Act, 
respectively for exchanges and national 
securities associations, as well as 
Section 19(b) of the Exchange Act. 

The plan(s) will not be developing 
fees for an SRO’s proprietary data 
products.1144 As the Commission 
discussed in the Proposing Release, the 
SROs may continue to develop 
proprietary data products and must 
propose fees for such products subject 
to the requirements of Sections 6(b), 
15A(b), and 19(b) of the Exchange Act. 

One commenter expressed concern 
about the ability of the SROs, some of 
which may become competing 
consolidators, to develop fees.1145 This 
commenter noted the new governance 

provisions on voting but stated that if 
the SROs could arbitrarily set fees 
charged to their competitors and ‘‘jam 
them through’’ the Operating Committee 
then no firm would be able to compete 
effectively and it would be doubtful that 
any firm would become a competing 
consolidator without assurances that the 
fees would be fair, reasonable, and do 
not unduly benefit one participant.1146 

The fees for data content underlying 
consolidated market data will be filed 
with the Commission pursuant to Rule 
608. These fees will be subject to the 
procedure set forth in Rule 608(b)(1) 
and (2), including an opportunity for 
public comment and Commission 
approval by order before such fees can 
become effective. This regulatory 
process set forth in Rule 608 allows 
commenters to provide their views 
about any proposed fee before they are 
charged and allows the Commission to 
consider commenters’ views before such 
fees becomes effective.1147 

One commenter stated that the 
Operating Committee would have no 
experience in undertaking a cost 
allocation between the data underlying 
consolidated market data and 
proprietary data.1148 This commenter 
stated that directing the Operating 
Committee to engage in cost allocation 
without standards is arbitrary because 
the Operating Committee would be 
unable to predict whether its cost 
allocation decisions and permissible 
rates of return would be consistent with 
the Exchange Act.1149 

The Commission disagrees with the 
commenter that the Operating 
Committee is ill-suited to allocate costs 
to develop fees for the data content 
underlying consolidated market data or 
that the exchanges cannot develop 
reasonable fees for proprietary data 
products that contain data content 
underlying consolidated market data. 
The Operating Committee(s) have plenty 
of experience in developing fees for SIP 
data that contain different cost 
elements, and any future Operating 
Committee, which will comprise many 

of the same participants, should be well- 
suited to develop fees for the data 
content underlying consolidated market 
data, with the expectation that the 
Operating Committee can leverage the 
experience and knowledge from 
operating today’s Equity Data Plans. The 
SROs and the Equity Data Plans each 
develop fees for market data—the SROs 
develop fees for proprietary data and the 
Equity Data Plans develop fees for SIP 
data. The Operating Committees have to 
evaluate, develop, and propose SIP data 
fees and the exchanges have to evaluate, 
develop, and propose proprietary data 
fees for the proprietary data products 
that they decide to offer. This dynamic 
will not change in the decentralized 
consolidation model. The effective 
national market system plan(s) will 
develop fees for the data content 
underlying consolidated market 
data,1150 and the SROs will develop fees 
for proprietary data, each of which may 
contain some of the same underlying 
data content. 

One commenter stated that the 
proposal to retain the use of the 
effective national market system plan(s) 
is at odds with how the Commission 
considered a competing consolidator 
model in the context of adopting 
Regulation NMS.1151 Another 
commenter suggested that the 
Commission rethink the use of effective 
national market system plan(s) and 
instead allow the exchanges to develop 
their individual fees for data content 
underlying consolidated market 
data.1152 This commenter questioned 
the need for the effective national 
market system plan(s) because the SROs 
would no longer be jointly operating an 
exclusive SIP and therefore no longer 
involved in the collection, 
consolidation, or dissemination of 
consolidated market data. The 
commenter stated that it would be more 
efficient and would eliminate the need 
for the plan(s) to determine fees for a 
competitor’s data.1153 

As to the questions about the 
Commission’s past analysis of a 
competing consolidator model that was 
discussed in the context of adopting 
Regulation NMS, the Commission was 
analyzing a different competing 
consolidator model—one that would 
have eliminated the use of effective 
national market system plan(s). The 
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1154 See Securities Exchange Act Release No. 
49325 (Feb. 26, 2004), 69 FR 11126, 78 (Mar. 9, 
2004) (‘‘Regulation NMS Proposing Release’’). 

1155 Sections 11A(c)(1)(C) and 11A(c)(1)(D) and 
Rule 603(a) of Regulation NMS. 

1156 See also supra note 826. 
1157 See Rule 603(b) of Regulation NMS. 
1158 Historically, the Commission has stated that 

one method for assessing the fairness and 
reasonableness of fees charged by an exclusive 
processor, as defined in Exchange Act Section 
3(a)(22)(B), is to show a reasonable relation to the 
costs. See Market Information Concept Release, 
supra note 22, at 70627 (‘‘[T]he fees charged by a 
monopolistic provider (such as the exclusive 
processors of market information) need to be tied 
to some type of cost-based standard in order to 
preclude excessive profits if fees are too high or 
underfunding or subsidization if fees are too low.’’). 
See also Proposing Release at 16770, note 439 and 
accompanying text. Several exchanges have filed 
proposed connectivity fees and have provided 
information about costs related to such connectivity 
to demonstrate compliance with statutory 
standards. Cf. Securities Exchange Act Release Nos. 
86626 (Aug. 9, 2019), 84 FR 41793 (Aug. 15, 2019) 
(SR–IEX–2019–07); 87875 (Dec. 31, 2019), 85 FR 
770 (Jan. 7, 2020) (SR–MIAX–2019–51); 87876 (Dec. 
31, 2019), 85 FR 757 (Jan. 7, 2020) (SR–PEARL– 
2019–36); 87877 (Dec. 31, 2019), 85 FR 738 (Jan. 7, 
2020) (SR–EMERALD–2019–39); 88161 (Feb. 11, 
2020), 85 FR 8968 (Feb. 18, 2020) (SR–BOX–2020– 
03). 

1159 See, e.g., SIFMA Letter; Nasdaq Letter IV; 
Cboe Letter; NYSE Letter II; BlackRock Letter; 
Fidelity Letter; State Street Letter; Schwab Letter; 
ICI Letter; MFA Letter; Citadel Letter; Virtu Letter; 
AHSAT Letter; Proof Trading Letter; Wharton 
Letter; ACTIV Financial Letter; Clearpool Letter; 
STANY Letter II. 

1160 See, e.g., STANY Letter II; NYSE Letter II; 
Cboe Letter; Schwab Letter; IDS Letter I; ACTIV 
Financial Letter. 

1161 See STANY Letter II; IDS Letter I; ACTIV 
Financial Letter. 

1162 See NYSE Letter II; Cboe Letter. 
1163 See supra note 649 and accompanying text. 

Regulation NMS competing consolidator 
alternative eliminated the use of 
effective national market system plans, 
and the Commission expressed concerns 
about the lack of competitive forces in 
setting data fees because each SRO 
would be establishing its own 
individual fees for NMS information. 
The Commission stated that payment of 
every SRO’s fees would be mandatory 
and would afford little room for 
competitive forces to influence the level 
of fees. Further, the Commission stated 
that such a model would require it to 
review ‘‘at least ten separate fees’’ for 
the individual SROs and that it was 
unlikely that any SRO would 
voluntarily propose to lower its own 
fees. The Commission also had stated 
that the fees established under the 
Equity Data Plans reflected broad 
industry consensus and that such 
‘‘consensus underlying a single fee for a 
Network’s stream of data would be 
lost’’ 1154 in the competing consolidator 
model that it was then analyzing. 

In contrast, the decentralized 
consolidation model that the 
Commission proposed, and as adopted, 
retains the effective national market 
system plan structure. The Commission 
believes today, as it did when it was 
considering Regulation NMS, that 
elimination of the use of an effective 
national market system plan(s) would 
not further the goals of the national 
market system because the Commission 
still believes that the effective national 
market system plan structure is the 
appropriate method for developing, 
operating, and regulating the national 
market system. The suggestion that the 
Commission eliminate the effective 
national market system plan(s) structure 
and allow the SROs to develop 
individual fees for their data content 
that is used to develop consolidated 
market data was dismissed by the 
Commission when it considered the 
competing consolidator proposal in the 
context of Regulation NMS. The 
Commission believes that the same 
shortcomings, described above, will 
occur similarly today if the plan(s) were 
not developing the fees for the data 
underlying consolidated market data. 

(c) Comments on Fees for Consolidated 
Market Data 

There will be several fee components 
related to the collection, consolidation 
and dissemination of consolidated 
market data and consolidated market 
data products. The effective national 
market system plan(s) will propose and 

file with the Commission, pursuant to 
Rule 608, the fees for the data content 
underlying consolidated market data. 
The fees for the data content underlying 
consolidated market data must satisfy 
the statutory standards of being fair, 
reasonable and not unreasonably 
discriminatory.1155 As described further 
below, the Commission has historically 
assessed fees for data such as the data 
content underlying consolidated market 
data using a reasonably related to cost 
standard. 

Further, the SROs will have to 
develop and propose their own fees for 
connectivity. Individual SRO 
connectivity fees must be filed with the 
Commission pursuant to Section 19(b) 
of the Exchange Act and Rule 19b–4 
thereunder and satisfy the statutory 
requirements under Sections 6 and 15A 
of the Exchange Act.1156 Connectivity to 
all of the SROs for purposes of receiving 
the data content underlying 
consolidated market data is necessary 
under Rule 603(b) and the SROs are the 
sole providers of such access. Because 
of the mandatory nature of connectivity 
to all of the SROs for purposes of 
providing the information necessary to 
generate consolidated market data,1157 
the Commission believes that one 
method for demonstrating that such fees 
are fair and reasonable and not 
unreasonably discriminatory is by 
demonstrating that they are reasonably 
related to costs.1158 

Finally, competing consolidators will 
establish fees for their consolidated 
market data products. These fees will be 
disclosed on Exhibit G of Form CC. 
Competing consolidators’ fees for their 
services related consolidated market 

data products may include fees for 
aggregation and generation of 
consolidated market data products and 
transmission of such products to 
subscribers. Competing consolidators’ 
fees may include the fees for the data 
content underlying consolidated market 
data as well as fees for connectivity to 
the SROs, or the fees for data content 
underlying consolidated market data 
may be charged directly to the end 
users. 

The Commission received several 
comments on the anticipated fees for the 
data content underlying consolidated 
market data.1159 Some commenters 
stated that understanding the 
anticipated fees for data content 
underlying consolidated market data is 
necessary to analyzing the implications 
of the decentralized consolidation 
model 1160 and necessary to evaluating 
whether entities would decide to make 
the business decision to act as a 
competing consolidator.1161 Two 
commenters argued that the failure to 
describe anticipated fees violates the 
APA by denying commenters the ability 
to assess the proposal and impairing the 
Commission in its ability to conduct a 
cost-benefit analysis.1162 

The Commission disagrees. Fees 
proposed by the plan(s) for the data 
content underlying consolidated market 
data will be a fixed cost that will be 
imposed on all competing consolidators 
and self-aggregators. These entities can 
develop business plans on whether to 
enter this business based on other 
information, such as the technology that 
will be necessary to aggregate, generate, 
and disseminate consolidated market 
data, and their expected subscribers. 
The Commission believes that there is 
sufficient information available to 
potential entrants to assess the costs and 
benefits of acting as a competing 
consolidator.1163 

Further, in the Proposing Release, the 
Commission described the anticipated 
new fees for the data underlying 
consolidated market data as needing to 
reflect the following: (i) That 
consolidated market data includes new 
content described above, including 
depth of book data, auction information, 
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1164 See supra Section II.B. 
1165 See AHSAT Letter (‘‘The Commission should 

take care that SROs do not design their fee structure 
to unduly target competing consolidators in 
practice, especially when SROs are likely to operate 
their own competing consolidators . . . In this way 
profit-motivated SROs that are allowed to charge 
competing consolidators might find ways to make 
them uneconomic, thereby eliminating the 
competitiveness presented by the new consolidated 
data feeds.’’). 

1166 See infra note 1172 and accompanying text. 

1167 See BlackRock Letter; Fidelity Letter; State 
Street Letter; ICI Letter; Virtu Letter; SIFMA Letter. 

1168 See BlackRock Letter; ICI Letter. 
1169 See Schwab Letter; ICI Letter; SIFMA Letter; 

AHSAT Letter. One commenter argued that current 
market data fees have no relationship to cost and 
that the proposal provided no mechanism to 
connect SIP fees to cost. See Proof Trading Letter. 

1170 See Nasdaq Letter IV at 9, 22. 
1171 Id. 
1172 Currently, the exclusive SIPs are subject to 

Exchange Act Section 11A(c)(1)(C) (as implemented 
by Rule 603(a)(1)), which requires that exclusive 
processors (which include the exclusive SIPs and 
SROs when they distribute their own data) must 
assure that all securities information processors 
may obtain on fair and reasonable terms 
information with respect to quotations for and 
transactions in securities, which includes 
consolidated market data. See 15 U.S.C. 78k– 
1(c)(1)(C). See also 17 CFR 242.603(a)(1). Section 
11A(c)(1)(D), in turn (as implemented by Rule 
603(a)(2)), requires that the SROs provide such data 
to broker-dealers and others on terms that are not 
unreasonably discriminatory. See 15 U.S.C. 78k– 
1(c)(1)(D). See also 17 CFR 242.603(a)(2). As 
competing consolidators will be securities 
information processors, Exchange Act Section 
11(A)(c)(1)(C) will continue to apply. Similarly, 
self-aggregators are broker-dealers, SROs, or RIAs 
(i.e., others) and thus Exchange Act Section 
11A(c)(1)(D) will continue to apply. 

1173 See 15 U.S.C. 78k–1(c). See also Rules 
603(a)(1) and (2), 608 of Regulation NMS, 17 CFR 
242.603(a)(1) and (2), 608; Bloomberg Order, supra 
note 22, at 11–12. 

1174 Bloomberg Order, supra note 22, at 15; cf. 17 
CFR 201.700, Rule of Practice 700 (providing that 
the burden of demonstrating that a proposed rule 
change satisfies statutory standards is on the self- 
regulatory organization that proposed the rule 
change). 

1175 See Proposing Release, 85 FR at 16770. 
1176 Market Information Concept Release, supra 

note 22, at 70627. An ‘‘exclusive processor’’ is 
defined in Section 3(a)(22)(B) of the Exchange Act 
and includes any national securities exchange or 
registered securities association, which engages on 
an exclusive basis on its own behalf, in collecting, 
processing, or preparing for distribution or 
publication any information with respect to 
quotations or transactions on or effected or made by 
means of any facility of such exchange or 
quotations distributed or published by means of any 
electronic system operated or controlled by such 
association. 

1177 See Securities Exchange Act Release No. 
59039 (Dec. 2, 2008), 73 FR 74770, 74782 (Dec. 9, 
2008) (File No. SR–NYSEArca–2006–21). 

1178 Bloomberg Order, supra note 22, at 15 & n. 
63. 

1179 See Proposing Release, 85 FR at 16770. 

and additional information on orders of 
sizes smaller than 100 shares; 1164 (ii) 
that the effective national market system 
plan(s) for NMS stocks is no longer 
operating an exclusive SIP and is no 
longer performing aggregation and other 
operational functions; and (iii) that the 
SROs are no longer responsible for the 
connectivity and transmission services 
required for providing data to the 
exclusive SIPs from the SROs’ data 
centers since the exclusive SIPs will no 
longer be operated by the effective 
national market system plan(s) for NMS 
stocks. 

In addition, the Commission believes 
that the fees for the data content 
underlying consolidated market data 
should not include redistribution fees 
for competing consolidators.1165 
Competing consolidators will take the 
place of the exclusive SIPs in the 
dissemination of consolidated market 
data, which today do not pay 
redistribution fees for the consolidation 
and dissemination of SIP data. The 
Commission believes imposing 
redistribution fees on data content 
underlying consolidated market data 
that will be disseminated by competing 
consolidators would be difficult to 
reconcile with statutory standards of 
being fair and reasonable and not 
unreasonably discriminatory in the new 
decentralized model.1166 Under the new 
decentralized consolidation model, self- 
aggregators also will directly receive the 
data content necessary for generating 
consolidated market data from the SROs 
and, because by definition they are 
limited to using the data for internal 
purposes, would not be subject to fees 
for redistributing such consolidated 
market data. If the plan(s) proposed to 
impose redistribution fees on the data 
content underlying consolidated market 
data, the Commission would be 
concerned that competing consolidators 
could be subject to unreasonable 
discrimination as they would be 
required to pay higher fees for such data 
than self-aggregators would pay for the 
same data. The Equity Data Plans have 
not imposed redistribution fees on the 
exclusive SIPs and the Commission 
believes that such plan(s) should not 
impose such fees on the entities that 
will distribute consolidated market data 

in the decentralized consolidation 
model, i.e., competing consolidators. 

Several commenters stated that the 
Commission should scrutinize SRO fees 
for market data.1167 Some commenters 
requested the Commission review 
market data fees to help to ensure that 
they are fair and reasonable,1168 while a 
few stated that market data fees should 
be cost-based.1169 One commenter, 
however, stated that the proposal 
establishes a rate-making board and 
would impose cost-based regulation on 
the sale of consolidated market data.1170 
This commenter stated that the proposal 
failed to provide guidance on how to 
determine the cost of market data 
especially in light of exchange practices 
of allocating costs across products.1171 

In the Proposing Release, the 
Commission explained that it seeks to 
ensure that consolidated market data is 
widely available for reasonable fees.1172 
The Commission must assess the 
proposed fees for data content 
underlying consolidated market data 
and determine whether they are fair and 
reasonable, and not unreasonably 
discriminatory.1173 To do this, the 
Commission must have ‘‘sufficient 
information before it to satisfy its 
statutorily mandated review function’’— 
that the fees meet the statutory 
standard.1174 The Commission stated 

that fees for consolidated SIP data can 
be shown to be fair and reasonable if 
they are reasonably related to costs.1175 
The Commission cited the Market 
Information Concept Release, in which 
the Commission stated ‘‘the fees charged 
by a monopolistic provider (such as the 
exclusive processors of market 
information) need to be tied to some 
type of cost-based standard in order to 
preclude excessive profits if fees are too 
high or underfunding or subsidization if 
fees are too low. The Commission 
therefore believes that the total amount 
of market information revenues should 
remain reasonably related to the cost of 
market information.’’ 1176 The 
Commission later explained in the 
context of approving an SRO fee filing 
that, because core data must be 
purchased, their fees are less sensitive 
to competitive forces; 1177 therefore, a 
reasonable relation to costs has since 
been the principal method discussed by 
the Commission for assessing the 
fairness and reasonableness of such fees 
for core data, with the recognition that 
‘‘[t]his does not preclude the 
Commission from considering in the 
future the appropriateness of another 
guideline to assess the fairness and 
reasonableness of core data fees in a 
manner consistent with the Exchange 
Act.’’ 1178 The Commission then stated 
that the proposal did not change the 
mandatory nature of the provision of the 
data necessary to generate consolidated 
market data by the SROs.1179 

These standards have been previously 
articulated by the Commission; they are 
not new. The Commission was not 
proposing a ‘‘new cost-based 
regulation’’ or a new ‘‘rate-making 
board.’’ The Equity Data Plans have 
been establishing fees for SIP data for 
many years. The Commission proposed 
to utilize the current plan mechanism 
for establishing fees, subject to 
applicable statutory standards and 
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1180 See supra notes 1173–1179 and 
accompanying text. 

1181 See AHSAT Letter at 2. 
1182 See Clearpool Letter at 3 (‘‘It will therefore be 

important for the Commission to ensure that robust 
safeguards are in place under the new regime to 
control market data costs and prevent exchanges 
from just increasing market data prices to make up 
for any loss of revenue due to the proposed 
requirement to provide the new core data to 
competing consolidators.’’). 

1183 See Governance Order, supra note 1128. 
1184 See Effective-Upon-Filing Adopting Release, 

supra note 17. 

1185 Governance Order, supra note 1128. 
1186 See Clearpool Letter; Schwab Letter; Fidelity 

Letter; Nasdaq Letter IV; Citadel Letter. 
1187 See Schwab Letter at 6. 
1188 See Effective-Upon-Filing Adopting Release, 

supra note 17. 
1189 See Fidelity Letter at 8. 
1190 See Nasdaq Letter IV at 29. 
1191 ICI Letter at 11. 

1192 See infra Section III.H.2. 
1193 See supra note 1172 and accompanying text. 

In the Market Information Concept Release, the 
Commission said that ‘‘the total amount of market 
information revenues should remain reasonably 
related to the cost of market information.’’ Market 
Information Concept Release, supra note 22, at 28. 

1194 See Proposing Release, 85 FR at 16770; supra 
note 1172 and accompanying text. See also supra 
note 1158. 

1195 AHSAT Letter at 2. 
1196 Id. 

regulatory requirements.1180 Under Rule 
603(b), the SROs are required to make 
available all data that is necessary to 
generate consolidated market data. The 
Commission has determined that it is 
necessary to disseminate this data 
within the national market system. The 
Commission believes that consolidated 
market data will significantly enhance 
the ability of market participants to 
trade competitively and efficiently and 
will indirectly benefit investors, even if 
they do not directly consume all of the 
new data elements of consolidated 
market data, by facilitating executing 
broker-dealers’ access to information. 

One commenter cautioned the 
Commission to ensure that fee 
structures are not designed to unduly 
target competing consolidators in 
practice, especially if one or more SROs 
become competing consolidators.1181 
All fees for the data underlying 
consolidated market data must satisfy 
the statutory standards, including not 
being unreasonably discriminatory. A 
fee that unduly ‘‘targets’’ competing 
consolidators in an unfair or 
unreasonable manner would not satisfy 
statutory requirements. 

One commenter stated that it hoped 
that in a new competitive model that 
overall costs for broker-dealers would be 
lower. The commenter, however, stated 
that broker-dealers would still need to 
purchase proprietary data to get 
information that is not included in 
consolidated market data. Therefore, the 
commenter suggested that the 
Commission ensure that safeguards are 
in place to keep exchanges from 
increasing market data prices to recoup 
revenue lost from the requirement to 
provide new core data to competing 
consolidators.1182 The Commission will 
analyze fees for data content underlying 
consolidated market data consistent 
with the standards set forth above. The 
new governance structure required by 
the Governance Order,1183 as well as the 
recently adopted Effective-Upon-Filing 
Amendments,1184 will provide 
additional opportunities for interested 
market participants to participate in 
establishing effective national market 
system plan fees. In the Governance 

Order, the Commission stated that ‘‘a 
more diverse set of perspectives from 
full voting members of the operating 
committee of the New Consolidated 
Data Plan would improve the 
governance structure of the SIPs and 
help to ensure that the [O]perating 
[C]ommittee benefits from these views 
before it takes action or files plan 
amendments with the 
Commission.’’ 1185 Further, pursuant to 
the Effective-Upon-Filing Amendments, 
fees established and proposed by the 
effective national market system plan(s) 
are no longer effective upon filing but 
must be published for public comment 
and approved by the Commission before 
they can take effect. 

Several commenters discussed 
whether market data fees would be 
lower in a decentralized consolidation 
model.1186 One commenter suggested 
that if competitive forces fail to 
materialize and drive fees for 
consolidated market data down that the 
Commission should adopt a rule to 
enable it to review consolidated market 
data fees for fairness, reasonableness, 
and non-discriminatory pricing.1187 
Another commenter stated that the New 
Consolidated Data Plan, the Effective- 
Upon-Filing Amendments,1188 the 
Commission’s continued scrutiny of 
exchange fee proposals, and public 
disclosure of SRO costs were necessary 
predicates to control market data 
costs.1189 Fees for the data content 
underlying consolidated market data 
must be filed with the Commission 
pursuant to Rule 608 and must satisfy 
statutory standards. 

In addition, one commenter stated 
that the Commission failed to analyze 
how exchanges have incentives to cut 
trading fees in order to win market share 
and increase market data revenues. The 
commenter stated that the proposal 
would eliminate the incentive to reduce 
trading fees. Further, this commenter 
argued that the Commission failed to 
consider the all-in price of trading.1190 
However, another commenter stated that 
market data fees comprise ‘‘a larger- 
than-ever share’’ of overall transaction 
costs and urged the Commission to 
ensure that any new fees are consistent 
with the Exchange Act.1191 

The Commission is not considering 
the proposed fees for data content 
underlying consolidated market data in 

this release; they have not been 
developed or filed with the 
Commission, as required pursuant to 
Rule 608. The effective national market 
system plan(s) will have to develop and 
file such proposed fees with the 
Commission pursuant to Rule 608 
within 150 days of the effectiveness of 
Rule 614, as noted above 1192 and they 
must satisfy statutory standards.1193 

As discussed above, the Commission 
believes that there will be downward 
pressure on the fees for the data content 
underlying consolidated market data as 
compared to fees for proprietary data. 
The proposed new fees for the data 
content underlying consolidated market 
data, while needing to reflect additional 
new content, will be evaluated by the 
Commission for compliance with 
statutory standards and one way to 
assess compliance is to show they are 
reasonably related to costs.1194 In 
addition, proposed SRO connectivity 
fees will have to satisfy statutory 
standards in a similar manner to reflect 
the mandatory nature of such 
connectivity. Finally, the fees 
established by competing consolidators 
for their consolidated market data 
products will be subject to competitive 
market forces in the aggregation and 
transmission of such data. 

One commenter stated its ‘‘strong 
opinion’’ that ‘‘the regulated privilege of 
order protection [pursuant to Rule 611] 
be accompanied by a requirement to 
openly disseminate information 
regarding those orders at no revenue to 
the SRO or liquidity provider.’’ 1195 This 
commenter stated that this could lead to 
‘‘higher net transaction fees or even 
order placement fees,’’ but the 
commenter said that ‘‘competitive forces 
are working better with respect to net 
transaction fees than market data 
fees.’’ 1196 In the alternative, the 
commenter suggested that competing 
consolidators pay the SROs their 
marginal cost to disseminate data but 
also acknowledged that marginal costs 
may be difficult to calculate. Further, 
the commenter stated that ‘‘[t]he 
marginal cost is likely to strictly focus 
on the modest networking costs of an 
additional multicast recipient, and to 
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1197 Id. 
1198 See Fidelity Letter; State Street Letter; 

Schwab Letter; SIFMA Letter; Committee on Capital 
Markets Letter; ACTIV Financial Letter at 3. 

1199 See Committee on Capital Markets Regulation 
Letter at 3. 

1200 See supra note 1174 and accompanying text. 
1201 See Proposing Release, 85 FR at n. 616 and 

accompanying text. 
1202 See, e.g., NYSE Equities Insights, Stock 

Quotes and Trade Data: One Size Doesn’t Fit All 
(Aug. 22, 2019), available at https://www.nyse.com/ 
data-insights/stock-quotes-and-trade-data-one-size- 

doesnt-fit-all. The NYSE proposed offering different 
levels of services based on the needs of market 
participants (‘‘NYSE SIP Tiers Proposal’’). The 
Operating Committee could develop different 
products that utilize consolidated market data 
components and propose the relevant fees for such 
products. See also Feb. NYSE Letter. 

1203 As described above, the Commission is 
adopting a new definition of consolidated market 
data products, which will allow competing 
consolidators to develop market data product 
offerings that contain all consolidated market data 
or subset thereof. See Rule 600(b)(20); Section 
II.B.2. 

1204 See NYSE Letter II at 4. 
1205 See id. 
1206 See NYSE SIP Tiers Proposal, supra note 

1202. 
1207 Id. 
1208 Id. 

1209 See Governance Order, supra note 1128. 
1210 See Effective-Upon-Filing Adopting Release, 

supra note 17. 
1211 See MEMX Letter at 8. 
1212 See id. 
1213 See Nasdaq Letter IV at 37. See also id. at 39– 

40 and 60, n. 149 (stating that the proposal fails to 
address how the revenue allocation formula 
adopted as part of Regulation NMS and the new 

Continued 

exclude SRO software development or 
broader marketplace costs.’’ 1197 

This comment relates to a future 
proposed fee amendment. The 
Commission has not proposed to modify 
the revenue formula or set fees for data 
content underlying consolidated market 
data. 

(d) Comments on Transparency of 
Market Data Fees 

Several commenters stated that there 
should be enhanced transparency 
around market data fees.1198 One 
commenter suggested that the 
Commission require exchanges to 
publicly disclose, on a periodic basis, 
the cost of the equity market data 
content that they sell to competing 
consolidators in order to allow the 
Commission and the public to ensure 
that the fees for this data are fair and 
reasonable.1199 

The Commission has reviewed these 
comments and reiterates that any fees 
for data content underlying 
consolidated market data, including 
subsets of consolidated market data, 
will be set pursuant to fees that will be 
proposed and filed by the effective 
national market system plan(s) pursuant 
to Rule 608.1200 

(e) Comments on Fees for Different 
Consolidated Market Data Offerings 

In the Proposing Release, the 
Commission stated that the plan(s) 
would develop and file with the 
Commission fees for SRO data content 
required to be made available by each 
SRO to competing consolidators and 
self-aggregators for the creation of 
proposed consolidated market data and 
could also develop fees for data content 
underlying other consolidated market 
data offerings that contain subsets of the 
components of consolidated market 
data.1201 The Commission believed that 
the effective national market system 
plan(s) could develop different fees for 
data content underlying market data 
offerings that contain subsets of the data 
content underlying consolidated market 
data based upon the needs of market 
participants and cited a NYSE proposal 
to develop different levels of SIP data 
products.1202 Thus, in addition to 

developing a fee for data content 
underlying a consolidated market data 
offering that contains all of the data 
content underlying consolidated market 
data,1203 the plan could develop a fee 
for data content underlying a 
consolidated market data offering that 
contains only TOB information, 
regulatory data, and administrative data, 
or the plan could develop a fee for 
depth of book data, regulatory data, and 
administrative data but not auction 
information. As described, the proposed 
new fee schedule would include 
proposed new fees for the data content 
underlying consolidated market data, as 
well as any proposed new fees for 
consolidated market data offerings that 
reflect only a subset of consolidated 
market data. 

One commenter challenged the view 
that the plan(s) would develop different 
fees for different subsets of the data 
content underlying consolidated market 
data.1204 The commenter stated that the 
Commission could not assume that the 
Operating Committee would develop 
such fees.1205 The Commission notes 
that this commenter had developed a 
proposal similar to the suggestion for 
SIP data.1206 The commenter had 
acknowledged in its proposal that a 
‘‘one-size-fits-all’’ SIP data product was 
not meeting the needs of market 
participants 1207 and recommended that 
the Operating Committee establish 
different content products that would be 
designed to serve the needs to specific 
types of investors.1208 The Commission 
believes that the Operating Committee 
will consider the needs of investors and 
the different use cases for consolidated 
market data when developing the 
proposed fees for the data content 
underlying consolidated market data. 
The Commission recently has taken 
steps to help to ensure that the needs of 
investors are considered in the national 
market system in addition to the 
adopted rules. For example, the New 
Consolidated Data Plan is required to 

contain a new governance structure that 
has a broader representation of market 
participants involved in the operation of 
the plan,1209 and the Commission 
adopted amendments to the filing and 
review process for plan fees.1210 

One commenter, however, suggested 
that competing consolidators, not the 
Operating Committee, should be able to 
develop competing products that 
contain consolidated market data.1211 
This commenter said that competing 
consolidators could develop products to 
satisfy the needs of market 
participants.1212 Competing 
consolidators will develop consolidated 
market data products that their end 
users desire. However, the Commission 
believes that the Operating Committee 
of the effective national market system 
plan(s) needs to develop the fees 
associated with the data content 
underlying any consolidated market 
data product or subset thereof. The 
Operating Committee is well-situated to 
develop and propose such fees. 
However, competing consolidators 
could convey their subscribers’ market 
data needs to the Operating Committee 
and suggest new offerings as necessary, 
as could any person. Further, competing 
consolidators could communicate via 
the public comment process for effective 
national market system plan(s)’ 
proposed data content underlying 
consolidated market data fees that must 
be filed with the Commission pursuant 
to Rule 608. 

(f) Comments on Collection of Fees for 
Data Content Underlying Consolidated 
Market Data and Allocation of Revenues 

The effective national market system 
plan(s) would be responsible for 
collecting the fees for the data content 
underlying consolidated market data 
and underlying any consolidated market 
data offerings that contain subsets of the 
components of consolidated market 
data. The effective national market 
system plan(s) also would be 
responsible for allocating revenues 
among the SRO participants. 

One commenter stated that the 
Commission failed to address the 
revenue allocation formula in the 
Proposing Release and how it would 
work under the decentralized 
consolidation model, if at all.1213 The 
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framework for disseminating and pricing market 
data would work together, and that abandoning the 
revenue allocation formula would be arbitrary and 
capricious and therefore violate the APA). 

1214 Regulation NMS Adopting Release, supra 
note 7, at 37561–62. 

1215 See supra note 1124. 
1216 See IDS Letter I at 12. 
1217 Id. 

1218 See supra Section III.B.9(b). 
1219 See supra Section III.E.2(e). 

1220 The SROs currently submit timestamped data 
under the Equity Data Plans and the National 
Market System Plan Governing the Consolidated 
Audit Trail (‘‘CAT NMS Plan’’). See, e.g., CTA Plan, 
supra note 10, at Section VI.(c); Nasdaq UTP Plan, 
supra note 10, at Section VIII; CAT NMS Plan at 
Sections 6.3(d), 6.8, available at https://
www.catnmsplan.com/sites/default/files/2020–02/ 
CAT-2.0-Consolidated-Audit-Trail-LLC%20Plan- 
Executed_%28175745081%29_%281%29.pdf (last 
accessed Nov. 27, 2020). See also 17 CFR 242.613; 
Securities Exchange Act Release No. 78318 (Nov. 
15, 2016), 81 FR 84696, (Nov. 23, 2016) (‘‘CAT NMS 
Plan Approval Order’’). The CAT NMS Plan was 
Exhibit A to the CAT NMS Plan Approval Order. 
However, the limited liability company agreement 
of a new limited liability company named 
Consolidated Audit Trail, LLC now serves as the 
CAT NMS Plan. See Securities Exchange Act 
Release No. 87149 (Sept. 27, 2019), 84 FR 52905 
(Oct. 3, 2019). 

1221 See NYSE Letter II at 21. 
1222 See id. 

commenter stated these issues are 
needed to evaluate the proposed rules 
and that failure to address the revenue 
allocation formula was arbitrary and 
capricious. The revenue allocation 
formula was adopted in Regulation 
NMS, and the Commission stated that 
‘‘the language added to the Plans by the 
Allocation Amendment can be adjusted 
in the future pursuant to the normal 
process of Commission approved 
amendments.’’ 1214 The Commission 
believes that the Operating Committee is 
best placed to evaluate whether and, if 
so, how the revenue allocation formula 
needs to be amended to reflect the new 
content of data that is included in the 
definition of consolidated market data 
as well as the new responsibilities of the 
primary listing exchanges in collecting 
and calculating Regulatory Data. Any 
plan amendment would be developed 
by the Operating Committee and filed 
with the Commission pursuant to Rule 
608. 

(g) Comments on Accounts and Audits 
As proposed, the plan(s) would be 

responsible for overseeing accounts and 
conducting audits for purposes of 
billing, among other things. The plan(s) 
generally would also have to develop a 
harmonized approach to data billing 
protocols, including with respect to any 
unified MISU policy.1215 

One commenter stated that the 
proposal did not specify how 
contracting for data would occur under 
the plan(s), including who would enter 
into contracts with, collect fees from, 
and resolve disputes with 
customers.1216 This commenter 
questioned whether ‘‘(a) the SROs 
would charge data fees to the competing 
consolidators and then the competing 
consolidators would pass through the 
cost of data to their customers, (b) the 
SROs would charge competing 
consolidators’ customers directly for the 
SROs data, or (c) the NMS Plans would 
charge data fees to the competing 
consolidators and their customers.’’ 1217 

As stated in the Proposing Release, 
the effective national market system 
plan(s) would charge the fees for the 
data content underlying consolidated 
market data, collect the revenue, oversee 
accounts and billing, and develop 
billing protocols, including any MISU 
policies. The proposal set forth the 

responsibilities of the effective national 
market system plan(s) as to billing. The 
SROs would not be responsible for 
charging competing consolidators or 
their customers directly for consolidated 
market data. 

The Commission believes that the 
licensing, billing, and audit processes 
under the decentralized consolidation 
model could be similar to existing 
processes that are in place under the 
Equity Data Plans. For example, while 
today the Equity Data Plans provide a 
data feed to market participants, the fees 
and billing for that data are not based 
simply upon the receipt of the data feed. 
Rather, broker-dealers and other market 
participants who receive SIP data are 
billed based upon both the type of user 
(e.g., professional vs. non-professional) 
and specific use cases for the data (e.g., 
display vs. non-display). Purchasers of 
SIP data provide the administrator of 
the Equity Data Plans with information 
and attestations about the number and 
type of users and specific use cases, and 
the administrator (or its auditor) audit 
and assess this information to determine 
appropriate billing for SIP data 
purchasers. 

As discussed above, the SROs can 
comply with their obligation under Rule 
603(b) to make all data necessary to 
generate consolidated market data 
available by providing their existing 
proprietary data feeds that contain this 
information to competing consolidators 
and self-aggregators.1218 These data 
feeds may contain information that goes 
beyond what is necessary to generate 
consolidated market data, but 
competing consolidators and self- 
aggregators will not be billed based 
upon the data feed that they receive. 
Similar to the current billing, reporting 
and audit processes, the administrator 
of the effective national market system 
plan(s) could be expected to license and 
bill and, when required, employ an 
audit process to assess the usage of the 
data content made available to 
competing consolidators and self- 
aggregators under Rule 603(b) for billing 
purposes.1219 

(h) Comments on Timestamps 
As proposed, Rule 614(e)(1)(ii) 

required that the amendment to the 
effective national market system plan(s) 
for NMS stocks include provisions 
requiring the application of timestamps 
by the SRO participants on all 
consolidated market data, at the time 
the consolidated market data 
component was generated by the SRO 
participant and at the time the SRO 

participant made the consolidated 
market data available to competing 
consolidators and self-aggregators.1220 

One commenter stated that the 
proposal would require the effective 
national market system plan(s) 
participants to apply timestamps to 
consolidated market data even though 
they were not consolidating and 
disseminating consolidated market 
data.1221 The Commission has modified 
the language of Rule 614(e)(1)(ii) to 
require the SRO participants to apply 
timestamps to all information with 
respect to quotations for and 
transactions in NMS stocks that is 
necessary to generate consolidated 
market data and not to consolidated 
market data as the proposed rule 
required. Specifically, the timestamps 
applied by the SROs must be to the 
individual components of data content 
underlying consolidated market data, 
i.e., all of the individual components of 
data content underlying core data, 
regulatory data, administrative data, 
self-regulatory organization-specific 
program data, and additional elements 
defined as ‘‘consolidated market data.’’ 

This commenter also criticized the 
proposal for underestimating the 
burdens of adding timestamps.1222 The 
Commission disagrees with the 
commenter regarding the burden of 
adding timestamps. The SROs currently 
add timestamps to all elements of 
consolidated market data and thus, the 
Commission does not believe that 
ensuring that timestamps are applied in 
a consistent manner going forward 
would impose significant, if any, costs 
to the SROs. Timestamps are important 
for market participants as they provide 
the ability to measure latency and 
ensure accurate sequencing of data. The 
application of timestamps may also 
incentivize the SROs to make available 
their consolidated market data as 
quickly as possible. Therefore, the 
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1223 SRO timestamps will also assist market 
participants in their ability to assess latencies in the 
provision of consolidated market data. Under Rule 
614(d)(3), competing consolidators are required to 
make available consolidated market data products 
that include timestamps assigned by the SROs as 
well as competing consolidators. Competing 
consolidators will be required to timestamp the data 
underlying consolidated market data at specific 
intervals: (1) Upon receipt from an SRO at the SRO 
data center, (2) upon receipt at its aggregation 
mechanism, and (3) upon dissemination of 
consolidated market data to customers. See supra 
Section III.C.8(a) and the discussion of Rule 
614(d)(4). 

1224 See Clearpool Letter at 9. 

1225 TD Ameritrade Letter at 13. This commenter 
asked several questions about the expectations on 
broker-dealers in response to the annual report. See 
id. at 13–14. As discussed above, the annual report 
will not be a report on individual competing 
consolidators but rather a report on the operational 
status of the whole decentralized consolidation 
model. 

1226 See Data Boiler Letter I at 64 (‘‘How CC beat 
their competition among peers, and the overall 
industry rely less on Exchanges’ PP and SAs’ 
services are the best key performance indicators 
(KPIs).’’). 

1227 See NYSE Letter II at 28. 

1228 The term ‘‘primary listing exchange’’ is 
defined in Rule 600(b)(68). 

1229 See Data Boiler Letter I at 64. 
1230 See NYSE Letter II at 28. 

application of timestamps needs to be 
consistent and reliable.1223 

(i) Comments on Annual Assessment 
As proposed, Rule 614(e)(1)(iii) 

required the amendment to the effective 
national market system plan(s) for NMS 
stocks to reflect that the participants are 
required to conduct an annual 
assessment of the overall performance of 
competing consolidators—including 
speed, reliability, and cost of data 
provision—and provide the Commission 
with a report of such assessment on an 
annual basis. The Equity Data Plans 
play an important role in governing the 
operation of the national market system. 
The Commission believes that the 
effective national market system plan(s) 
for NMS stocks should continue in this 
important role by monitoring the overall 
performance of the provision of 
consolidated market data by competing 
consolidators to seek to ensure that the 
decentralized consolidation model is 
operating soundly and is therefore 
adopting this provision, as proposed, 
with one modification. 

As described in the Proposing 
Release, the plan must assess several 
key factors of the operation of the 
decentralized consolidation model, 
including: (1) The speed of competing 
consolidators in receiving, calculating, 
and disseminating consolidated market 
data products; (2) the reliability of the 
transmission of consolidated market 
data products; and (3) a detailed cost 
analysis of the provision of consolidated 
market data products. The effective 
national market system plan(s) would 
base their assessments on the 
information made publicly available by 
competing consolidators, including the 
information that each competing 
consolidator is required to make 
available under Rule 614. 

One commenter supported requiring 
the filing of a proposed plan 
amendment to mandate an annual 
assessment and suggested that the 
annual assessment be made public to 
further assist broker-dealers in selecting 
competing consolidators.1224 One 
commenter stated that ‘‘the Proposal 

does not indicate whether the results of 
particular assessments will be made 
publicly available to firms and what, if 
any, actions broker-dealers will be 
required to make in response to such 
assessments.’’ 1225 One commenter 
suggested that the annual report not 
review individual competing 
consolidator performance ‘‘in silo’’ by 
also reviewing at the competition.1226 

The Commission is adopting the rule, 
with the addition that the annual report 
would be made publicly available by the 
Commission. The Commission believes 
that the annual report should be made 
publicly available to provide 
transparency to investors as to the 
operation of the national market system. 
The Commission believes that the 
annual report can assist the Commission 
in monitoring and evaluating the 
operation of the national market system 
and decentralized consolidation model. 
The annual report, however, is not an 
assessment of individual competing 
consolidators but of the overall 
performance of the provision of 
consolidated market data by competing 
consolidators. Market participants that 
want to evaluate the individual 
performance of a competing 
consolidator can utilize the individual 
competing consolidator’s disclosures on 
its Form CC and the monthly 
performance metrics published by each 
competing consolidator. 

Another commenter stated that the 
SROs would incur costs associated with 
assessing competing consolidators 
although the effective national market 
system plan(s) would not have a role in 
selecting or monitoring competing 
consolidators.1227 The SROs currently 
incur costs in overseeing the national 
market system and some of these costs 
may change in the decentralized 
consolidation model, including the new 
costs associated with conducting an 
assessment and developing the annual 
report. The Commission does not 
believe that the costs should be overly 
burdensome. As stated above, the 
Operating Committee can use public 
reports of competing consolidator 
performance as well as any pertinent 
information that the plan(s) believe 

would be useful to assess competing 
consolidators and develop the annual 
report. Further, the Commission 
believes that the Operating Committee is 
well-suited to perform this assessment. 
The SROs will be making the data 
content underlying consolidated market 
data available to competing 
consolidators and establishing the 
necessary connectivity to competing 
consolidators, and as stated, the 
effective national market system plan(s) 
will continue to have important 
responsibilities in developing, 
operating, and regulating the national 
market system. The Commission 
believes that the Operating Committee 
should develop the annual report as a 
means to monitor the overall 
performance of competing consolidators 
and to seek to ensure that the national 
market system is operating soundly. 

(j) Comments on List of Primary Listing 
Exchanges 

Finally, proposed Rule 614(e)(1)(iv) 
required the amendment to the effective 
national market system plan(s) for NMS 
stocks to include a list of the primary 
listing exchanges for each NMS 
stock.1228 The primary listing exchanges 
will be required to collect, calculate, 
and make available regulatory data to 
competing consolidators and self- 
aggregators. Therefore, each primary 
listing exchange must be identified to 
determine who is responsible for 
collecting, calculating, and making 
regulatory data available. One 
commenter agreed with developing a 
list identifying the primary listing 
exchange.1229 One commenter suggested 
that the Commission develop this 
list.1230 The Commission believes that 
the plan(s) are best suited to develop the 
list and to ensure that it is kept current 
and readily accessible. The Commission 
is modifying the language of Rule 
614(e)(1)(iv) to require that the plan(s) 
develop, maintain, and publish the list. 
The Commission believes that the list of 
primary listing exchanges should be 
maintained and published so that 
market participants will know which 
exchange is responsible for providing 
regulatory data. Further, competing 
consolidators and self-aggregators will 
need to know which exchange will be 
making regulatory data available. 

(k) Regulation SCI 

The Commission is modifying Rule 
614(e) to accommodate the new 
definition of SCI competing 
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1231 See infra Section III.F. 
1232 See Proposing Release, 85 FR at 16785–89. 
1233 See Securities Exchange Act Release No. 

73639 (Nov. 19, 2014), 79 FR 72252 (Dec. 5, 2014) 
(‘‘SCI Adopting Release’’), at 72252–56 for a 
discussion of the background of Regulation SCI. 

1234 See Rule 1000. 
1235 See Proposing Release, 85 FR at 16786 

(quoting SCI Adopting Release, supra note 1233, at 
72275). 

1236 In addition, the Commission proposed to 
revise the definition of ‘‘critical SCI system’’ to 
account, among other things, for the systems of 
OPRA’s plan processor, since the competing 
consolidator model will not apply with respect to 
trading in options. See Proposing Release, 85 FR at 
16786–87. The Commission is adopting the revision 
to the definition of ‘‘critical SCI system’’ as 
proposed. See infra notes 1315–1316 and 
accompanying text. 

1237 See Proposing Release, 85 FR at 16789. 
1238 See Cboe Letter at 26; Nasdaq Letter IV at 35– 

36; Data Boiler Letter I at 57; STANY Letter II at 
6; FINRA Letter at 4, n. 14; MEMX Letter at 8; 
Fidelity Letter at 3, 10; Clearpool Letter at 9. 

1239 See FINRA Letter at 4, n. 14; MEMX Letter 
at 8; Fidelity Letter at 3, 10. See also Clearpool 
Letter at 9; STANY Letter II at 6. 

1240 See Cboe Letter at 26; Nasdaq Letter IV at 35– 
36; Data Boiler Letter I at 57; STANY Letter II at 
6. 

1241 See NYSE Letter II at 15; ACTIV Financial 
Letter at 2; IDS Letter I at 13; STANY Letter II at 
6–7; Angel Letter at 19–21. See also TD Ameritrade 
Letter at 13; Nasdaq Letter III at 4. 

1242 See also supra notes 626–629 and 641–649 
and accompanying text (discussing commenters’ 
views that a lack of sufficient economic incentives 
for potential competing consolidators and the costs 
to become a competing consolidator outweigh the 
benefits). 

1243 See supra note 1233 and accompanying text; 
Cboe Letter at 26; Nasdaq Letter IV at 35–36; 
Clearpool Letter at 9; Data Boiler Letter I at 57; 
FINRA Letter at 4, n. 14; MEMX Letter at 8; Fidelity 
Letter at 10. See also IntelligentCross Letter at 5, 
BlackRock Letter at 5; ACS Execution Services 
Letter at 5; Temple University Letter at 1–2. 

1244 See Proposing Release, 85 FR at 16808–09, 
16836–38, 16845–48 (discussing paperwork 
burdens, costs, and benefits of complying with 

consolidator classification under 
Regulation SCI. Specifically, new 
paragraph (v) of Rule 614(e) will require 
the participants to the effective national 
market system plan(s) for NMS stocks to 
file with the Commission an 
amendment that requires the plan(s) to 
calculate and publish on a monthly 
basis the consolidated market data gross 
revenues for NMS stocks as specified 
by: (1) Listed on the NYSE; (2) listed on 
Nasdaq; and (3) listed on exchanges 
other than NYSE or Nasdaq. The 
Commission believes that the plan(s) are 
best suited to calculate and publish this 
information because, as noted above, the 
effective national market system plan(s) 
will charge the fees for the data content 
underlying consolidated market data, 
collect the revenue, and oversee 
accounts and billing. Competing 
consolidators will use the calculation 
and publication of consolidated market 
data gross revenues to assess whether 
they have reached the 5% threshold 
described in Rule 1000 for SCI 
competing consolidators. As discussed 
below, the Commission believes that 
competing consolidators that reach 
these thresholds should be held to 
higher systems resiliency and integrity 
standards as required under Regulation 
SCI than competing consolidators that 
are below this threshold.1231 

F. Systems Capability: Amendment to 
Rule 1000 of Regulation SCI To Expand 
‘‘SCI Entities’’ Definition To Include 
‘‘SCI Competing Consolidator’’; 
Adoption of Rule 614(d)(9): Systems 
Integrity 

In the Proposing Release, the 
Commission stated its preliminary belief 
that competing consolidators should be 
subject to the requirements of 
Regulation SCI.1232 The Commission 
adopted Regulation SCI in November 
2014 to strengthen the technology 
infrastructure of the U.S. securities 
markets, reduce the occurrence of 
systems issues in those markets, 
improve their resiliency when 
technological issues arise, and establish 
an updated and formalized regulatory 
framework, thereby helping to ensure 
more effective Commission oversight of 
such systems.1233 The key market 
participants that are currently subject to 
Regulation SCI are called ‘‘SCI entities’’ 
and include certain SROs (including 
stock and options exchanges, registered 
clearing agencies, FINRA, and the 
Municipal Securities Regulatory Board) 

(‘‘SCI SROs’’); alternative trading 
systems that trade NMS and non-NMS 
stocks exceeding specified volume 
thresholds (‘‘SCI ATSs’’); the exclusive 
SIPs (‘‘plan processors’’); and certain 
exempt clearing agencies.1234 

As the Commission stated in the 
Proposing Release, competing 
consolidators, as sources of 
consolidated market data, would serve 
an important role in the national market 
system. The Commission explained that, 
as it had stated when adopting 
Regulation SCI, ‘‘both consolidated and 
proprietary market data systems are 
widely used and relied upon by a broad 
array of market participants, including 
institutional investors, to make trading 
decisions, and . . . if a consolidated or 
a proprietary market data feed became 
unavailable or otherwise unreliable, it 
could have a significant impact on the 
trading of the securities to which it 
pertains, and could interfere with the 
maintenance of fair and orderly 
markets.’’ 1235 For these reasons, 
Regulation SCI applies to both the 
exclusive providers of consolidated 
market data (i.e., the plan processors) 
and to proprietary market data systems, 
and is not limited to applicable systems 
of plan processors, but rather also 
includes the market data systems of any 
SCI entity, including SCI SROs. Taking 
into consideration the role of competing 
consolidators as providers of 
consolidated market data feeds that are 
likely to be widely used and relied upon 
by market participants, the Commission 
proposed to apply Regulation SCI to 
competing consolidators by including 
them within the definition of ‘‘SCI 
entity’’ and requested public 
comment.1236 In particular, among other 
things, the Commission requested 
comment on whether all of the 
obligations set forth in Regulation SCI 
should apply to competing 
consolidators or whether only certain 
requirements should be imposed, such 
as those requiring written policies and 
procedures, notification of systems 
problems, business continuity and 
disaster recovery testing (including 
testing with participants/subscribers of 

a competing consolidator), and 
penetration testing.1237 

A number of commenters supported 
applying the requirements of Regulation 
SCI to competing consolidators in some 
form.1238 In particular, a few 
commenters supported application of 
Regulation SCI to competing 
consolidators as proposed.1239 Others 
argued that competing consolidators 
should be considered to have ‘‘critical 
SCI systems’’ like the exclusive SIPs and 
thus subject to higher requirements than 
proposed.1240 Some commenters, 
however, expressed concern that the 
costs of SCI compliance would be a 
barrier to entry and could deter entities 
from seeking to become competing 
consolidators.1241 Similarly, several 
commenters, although not citing 
Regulation SCI specifically, expressed 
general skepticism about the ability to 
attract new entrants to register as 
competing consolidators, citing among 
other factors, potential lack of economic 
incentives.1242 

The Commission continues to believe 
that competing consolidators, as 
providers of consolidated market data 
products, will serve an important role in 
the national market system. Thus, 
consistent with the views of many 
commenters, the Commission believes 
that it is important to impose 
requirements to help ensure that the 
technology systems of competing 
consolidators are reliable and resilient, 
consistent with the policy goals of 
Regulation SCI.1243 The Commission is 
cognizant that Regulation SCI entails 
compliance burdens for new 
entrants 1244 and, in particular, that 
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Regulation SCI). See also Nasdaq Letter III at 4; 
NYSE Letter II at 15; Schwab Letter at 7; TD 
Ameritrade Letter at 13; ACTIV Financial Letter at 
2; IDS Letter I at 13; STANY Letter II at 6–7; Angel 
Letter at 19–21. 

1245 See Nasdaq Letter III at 4; NYSE Letter II at 
15; Schwab Letter at 7; TD Ameritrade Letter at 13; 
ACTIV Financial Letter at 2; IDS Letter I at 13; 
Angel Letter at 19–21. 

1246 As discussed in the Proposing Release, 
Regulation SCI would, among other things, require 
SCI entities, which would now include SCI 
competing consolidators (as discussed below), to 
establish, maintain, and enforce written policies 
and procedures reasonably designed to ensure that 
their key automated systems have levels of capacity, 
integrity, resiliency, availability, and security 
adequate to maintain their operational capability 
and promote the maintenance of fair and orderly 
markets, and that such systems operate in 
accordance with the Exchange Act and the rules 
and regulations thereunder and the entities’ rules 
and governing documents, as applicable. See 17 
CFR 242.1001 (Rule 1001) of Regulation SCI. 
Broadly speaking, Regulation SCI also requires SCI 
entities to take appropriate corrective action when 
systems issues occur; provide certain notifications 
and reports to the Commission regarding systems 
problems and systems changes; inform members 
and participants about systems issues; conduct 
business continuity and disaster recovery testing 
and penetration testing; conduct annual reviews of 
their automated systems; and make and keep 
certain books and records. See Rules 1002–1007 of 
Regulation SCI. 

1247 See infra Section III.H for a discussion of the 
initial transition period. 

1248 See FINRA Letter at 4, n. 14; MEMX Letter 
at 8; Fidelity Letter at 3, 10. See also Clearpool 
Letter at 9; STANY Letter II at 6. 

1249 See supra notes 1244–1245 and 
accompanying text. 

1250 See infra note 1268 and accompanying text 
(discussing that SCI competing consolidators will 
not be required to comply with Regulation SCI until 
one year after the compliance date of Rule 
614(d)(3)). 

1251 The definition of ‘‘SCI entity’’ under Rule 
1000 of Regulation SCI would be amended to 
include ‘‘SCI competing consolidators.’’ 

1252 See Rule 1000 of Regulation SCI (definition 
of ‘‘SCI ATS’’). As discussed further below, for 
those competing consolidators, that are either (i) 
newly registered and operating during the initial 
transition period, or (ii) do not otherwise satisfy the 
SCI entity definition (because they are below the 
five percent threshold for an SCI competing 
consolidator), a more tailored set of safeguards 
would apply. 

1253 See Rule 1000 of Regulation SCI. 

1254 See Proposing Release, 85 FR at 16789 
(requesting comment on whether a threshold test 
would be appropriate for competing consolidators 
subject to Regulation SCI and, if so, what such a 
threshold test should be). 

1255 See Data Boiler Letter I at 57 (arguing that 
because compliance with Regulation SCI would be 
a possible barrier to entry, the Commission should 
adopt a threshold of ten percent for requiring 
compliance and arguing also that those below the 
threshold should be encouraged to voluntarily 
adopt SCI as ‘‘best practices’’). See also infra note 
1263 and accompanying text. 

1256 Further, while the Commission believes that 
the competing consolidator model is designed to 
result in multiple viable sources of consolidated 
market data, the Commission believes that adopting 
a threshold will ensure that, if the market is largely 
reliant on a small number of competing 
consolidators for the distribution of consolidated 
market data, such competing consolidators will be 
subject to the safeguards of Regulation SCI. The 
Commission believes that this could arise if only a 
small number of entities register as competing 
consolidators, if certain competing consolidators 
dominate the market, or if competing consolidators 
subsequently exit the market resulting in a 
concentration of competing consolidators. See also 
infra notes 1315–1316 and accompanying text 
(discussing ‘‘critical SCI systems’’ and competing 
consolidators). 

1257 The adopted five percent threshold is 
consistent with the threshold level in the ‘‘Fair 
Access’’ rule (Rule 301(b)(5)) of Regulation ATS, as 
well as one of the volume threshold levels in the 
definition of SCI ATS in Rule 1000 of Regulation 
SCI. 

those costs could serve as a barrier to 
entry for potential competing 
consolidators and deter some potential 
entities from becoming competing 
consolidators, as noted by several 
commenters.1245 The Commission is 
adopting a two-pronged approach to 
competing consolidators with respect to 
Regulation SCI, as described more fully 
below. The Commission estimates that 
under this approach, due to the 
threshold levels being adopted, the 
requirements of Regulation SCI 1246 will 
apply to most competing consolidators 
following an initial transition 
period.1247 In addition, the Commission 
is adopting a tailored set of operational 
capability and resiliency obligations 
designed to help ensure that the 
provision of consolidated market data 
products is prompt, accurate, and 
reliable, that is applicable to all 
competing consolidators during the 
transition period and to competing 
consolidators that are below the adopted 
threshold thereafter. 

First, the Commission believes that 
the inclusion of certain competing 
consolidators in the definition of ‘‘SCI 
entity’’ is appropriate. Several 
commenters supported the 
Commission’s proposal to apply the 
requirements of Regulation SCI to all 
competing consolidators, emphasizing 
the importance of ensuring the 
resiliency and reliability of the 
infrastructure for market data 

dissemination.1248 However, in 
recognition of the more limited role that 
certain competing consolidators may 
play in the securities markets and to 
address the concerns of other 
commenters who believed that the 
compliance costs of Regulation SCI 
would be burdensome to potential 
competing consolidators and could pose 
a significant barrier to entry for some 
potential competing consolidators, the 
Commission has made certain 
modifications from the proposal.1249 

The Commission is adopting a 
definition of ‘‘SCI competing 
consolidator’’ that will subject 
competing consolidators to Regulation 
SCI, after a one-year transition period 
(as discussed below) (‘‘SCI CC Phase-In 
Period’’),1250 if they are above the 
adopted threshold.1251 This approach is 
similar to that taken regarding the 
definition of ‘‘SCI ATS,’’ which applies 
Regulation SCI to those ATSs that meet 
certain volume thresholds and thus 
were determined by the Commission to 
play a significant role in the securities 
markets.1252 

Specifically, an ‘‘SCI competing 
consolidator’’ will be defined in Rule 
1000 of Regulation SCI to mean ‘‘any 
competing consolidator, as defined in 
§ 242.600 which during at least four of 
the preceding six calendar months, 
accounted for five percent (5%) or more 
of consolidated market data gross 
revenue paid to the effective national 
market system plan or plans required 
under § 242.603(b) for NMS stocks (1) 
listed on the New York Stock Exchange 
LLC, (2) listed on The Nasdaq Stock 
Market LLC, or (3) listed on national 
securities exchanges other than the New 
York Stock Exchange LLC or The 
Nasdaq Stock Market LLC, as reported 
by such plan or plans pursuant to the 
terms thereof.’’ 1253 

In the Proposing Release, the 
Commission requested comment on 

whether it would be appropriate to set 
a threshold to determine which 
competing consolidators should be 
subject to Regulation SCI.1254 The 
Commission received one comment 
addressing the threshold inquiries, 
which expressed support for the 
adoption of a threshold.1255 The 
Commission believes that adopting a 
threshold to determine which 
competing consolidators are subject to 
Regulation SCI is responsive both to 
commenters who emphasized the 
importance of ensuring the resiliency, 
reliability, and integrity of the 
infrastructure for market data 
dissemination, as well as commenters 
that expressed concerns about barriers 
to entry. In adopting a threshold in the 
definition of ‘‘SCI competing 
consolidator,’’ the Commission believes 
it is establishing a reasonable scope for 
the application of Regulation SCI to 
competing consolidators. 

The adopted threshold level is 
designed to identify those entities 
which, if they were to experience a 
systems issue, could potentially affect a 
substantial number of market 
participants and impact a broad swath 
of the national market system.1256 The 
Commission believes that the 5% 
threshold level is reasonable for 
assessing materiality both generally and 
in the context of competing 
consolidated market data providers.1257 
Specifically, the Commission believes 
that the adopted threshold level is not 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00097 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18692 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

1258 Basing the threshold on a measure of the 
consolidated market data gross revenue paid to the 
plan, rather than number of subscribers, will reflect 
the value of the consolidated market data as 
determined by the plan’s fees and thus account for 
those competing consolidators that may have fewer 
subscribers but pay higher fees due to having 
mainly professional subscribers who typically trade 
at significantly higher volumes than retail 
customers, as well as those competing consolidators 
that may have a relatively high number of retail 
subscribers that pay lower fees. 

1259 Competing consolidators not subject to 
Regulation SCI will be subject to Rule 614(d)(9), as 
discussed below. 

1260 As discussed below, the Commission is also 
requiring the amendment to the effective national 
market system plan(s) to include a provision that 
requires the plan(s) to calculate and publish 
information relating to the consolidated market data 
gross revenues on a monthly basis. 

1261 Should pricing for consolidated market data 
become more granular than exists today (e.g., by 
moving from a per-tape basis to a per-listing 
exchange basis), reconsideration of the adopted 
thresholds may be appropriate. 

1262 For context, annual tape revenues reported by 
the CTA and Nasdaq UTP plans in 2019 were as 
follows: $162.9 million, $95.8 million, and $130.7 
million, Tapes A, B, C, respectively. Thus, Tape A 
accounted for 41.8% of total revenues, Tape B 
accounted for 24.6% of total revenues, and Tape C 
accounted for 33.6% of total revenues. Five percent 
of these annual figures divided by 12 (i.e., per 
month) yield monthly figures as follows: $679,000, 
$399,000, and $545,000, for Tapes A, B, and C, 
respectively. As illustrated by these figures, the 
notional value of the threshold level in the 
definition of SCI competing consolidator will vary 
for NMS stocks (i) listed on the NYSE, (ii) listed on 
Nasdaq, or (iii) listed on national securities 
exchanges other than the NYSE or Nasdaq. 
However, based on these 2019 figures, the threshold 
level for each tape represents over 1% of total 
monthly revenues across all tapes ($324,500). 
Specifically, the threshold for Tape A represents 
approximately 2.1% of total monthly revenues, the 
threshold for Tape B represents approximately 
1.2% of total monthly revenues, and the threshold 
for Tape C represents approximately 1.7% of total 
monthly revenues. See CTA, SIP Revenue 
Allocation Summary, Q1 2020 Quarterly Revenue 
Disclosure, available at https://www.ctaplan.com/ 
publicdocs/ctaplan/CTA_Quarterly_Revenue_
Disclosure_1Q2020.pdf (last accessed Nov. 27, 
2020); UTP, SIP Revenue Allocation Summary, Q1 
2020 Quarterly Revenue Disclosure, available at 
http://www.utpplan.com/DOC/UTP_Revenue_
Disclosure_Q12020.pdf (last accessed Nov. 27, 
2020). 

1263 See Data Boiler Letter I at 57 (arguing that 
those below the threshold should be encouraged to 
voluntarily adopt SCI as ‘‘best practices’’). The 
commenter did not provide further detail as to how 
it believed this threshold should be measured (e.g., 
total subscribers) or provide any rationale as to why 
this would be an appropriate threshold level. 

1264 See infra note 1271 (discussing the time 
period before a competing consolidator would be 
subject to Regulation SCI). 

1265 This time measurement period is drawn from 
the current measurement period in the definition of 
‘‘SCI ATS.’’ See Rule 1000 of Regulation SCI 
(definition of ‘‘SCI ATS’’). This measurement 
period is also consistent with the measurement 
period in 17 CFR 242.301(b)(6) (Rule 301(b)(6) of 
Regulation ATS). 

1266 See supra Section III.E. 
1267 National securities exchanges are subject to 

the requirements of Regulation SCI because they are 
SCI entities. See Rule 1000 of Regulation SCI. As 
discussed above, an exchange affiliated competing 
consolidator may qualify for a conditional 
exemption from certain requirements otherwise 
applicable to national securities exchanges. See 
supra Section III.C.7(a)(iv). If an exchange qualifies 
for such an exemption, during the SCI CC Phase- 
In Period and, subsequent to such period, if it does 
not exceed the threshold in the definition of ‘‘SCI 
competing consolidator’’ in Rule 1000 of Regulation 

so high so as to exclude competing 
consolidators for which a systems issue 
could have a significant impact on 
market participants or the national 
market system as a whole and, at the 
same time, provides an opportunity for 
a competing consolidator to enter and 
grow its business prior to incurring the 
costs of compliance with Regulation SCI 
if it were to exceed the threshold 
level.1258 Notably, during this time 
competing consolidators will be subject 
to the requirements of Rule 614(d)(9) of 
Regulation NMS, as discussed below. 
The Commission recognizes that this 
threshold ultimately represents a matter 
of judgment by the Commission relating 
to the application of Regulation SCI to 
a new decentralized consolidation 
model and a new category of regulated 
entity. In the exercise of this judgment, 
the Commission has sought to identify 
a threshold level designed to ease 
barriers to entry for competing 
consolidators during the SCI CC Phase- 
In Period and for new competing 
consolidators thereafter.1259 

The adopted thresholds describe plan 
revenues by reference to current Tapes 
A, C, and B, respectively.1260 Although 
it is possible that the existing definition 
of tapes may be modified post- 
implementation, the thresholds 
acknowledge that listing exchange 
status has been, and may continue to be, 
relevant as the plan(s) develop pricing 
for data content underlying 
consolidated market data because Tape 
A, C, and B encompass securities listed 
on NYSE, Nasdaq, and national 
securities other than NYSE and Nasdaq, 
respectively.1261 Accordingly, this 
threshold is designed to help ensure 
that any competing consolidator that 
might have material market share for the 
securities in current Tapes A, B, or C 

(where a significant number of market 
participants rely on it for such market 
data, for example, if a competing 
consolidator were to focus or specialize 
in stocks listed on a particular 
exchange), is subject to the requirements 
of Regulation SCI, even if its market 
share in stocks listed across all national 
securities exchanges is not as 
significant.1262 

Although one commenter suggested 
that the Commission adopt a ten percent 
threshold for compliance with 
Regulation SCI,1263 the Commission 
believes that such a threshold could 
exclude competing consolidators for 
which a systems issue or cybersecurity 
incident could have a significant impact 
on market participants or the national 
market system as a whole. As noted 
above, the numerical thresholds in the 
definition of ‘‘SCI competing 
consolidator’’ reflect an assessment by 
the Commission of the likely economic 
consequences of the specific numerical 
threshold included in the definition. 

The Commission believes that the 
time measurement period for calculating 
the threshold (‘‘during at least four of 
the preceding six calendar months’’), is 
appropriate for evaluating the market 
share of a competing consolidator, 
because it provides a new entrant time 
to develop their business prior to having 
to incur the costs of complying with 

Regulation SCI,1264 and it provides a 
long enough period of data on revenue 
and subscriber levels to evaluate 
reasonably a competing consolidator’s 
significance to the market.1265 It also 
mitigates a possible barrier to entry for 
some new competing consolidators. 
Further, the Commission believes that 
this time measurement period will help 
to ensure that competing consolidators 
meeting the definition of SCI competing 
consolidator are those that have 
sustained gross revenue levels at the 
threshold warranting the protections of 
Regulation SCI and is less likely to 
result in competing consolidators 
moving in and out of the scope of the 
definition than if the Commission were 
to adopt a shorter measurement period. 

The adopted definition of ‘‘SCI 
competing consolidator’’ also provides 
that consolidated market data gross 
revenue paid to the effective national 
market system plan or plans required 
under § 242.603(b) for NMS stocks (1) 
listed on the NYSE; (2) listed on 
Nasdaq; or (3) listed on exchanges other 
than NYSE or Nasdaq will be ‘‘as 
reported by such plan or plans pursuant 
to the terms thereof.’’ Competing 
consolidators will need information 
regarding the consolidated market data 
gross revenues to assess whether they 
meet the 5% threshold and are required 
to comply with Regulation SCI. 
Accordingly, as discussed above, Rule 
614(e) will provide that the amendment 
to the effective national market system 
plan(s) will have to include a provision 
that requires the plan(s) to calculate and 
publish total consolidated market data 
gross revenues for NMS stocks (1) listed 
on the NYSE, (2) listed on Nasdaq, and 
(3) listed on national securities 
exchanges other than the NYSE or 
Nasdaq, on a monthly basis.1266 

As noted above, the requirements of 
Regulation SCI will not apply to any 
competing consolidator 1267 during an 
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SCI, its exchange-affiliated competing consolidator 
would be subject to the requirements of Rule 
614(d)(9) of Regulation NMS and not subject to the 
requirements of Regulation SCI. 

1268 Rule 614(d)(3) requires competing 
consolidators to make consolidated market data 
products available to subscribers on a consolidated 
basis on terms that are not unreasonably 
discriminatory. See infra note 1356 and 
accompanying text. 

1269 See infra Section III.H (discussing the 
transition period and compliance dates). 

1270 See Rule 1000 of Regulation SCI (paragraph 
(b) of definition of ‘‘SCI competing consolidator’’). 

1271 After the SCI CC Phase-In Period discussed 
above has passed (i.e., after which paragraph (c) of 
the definition of SCI competing consolidator will no 
longer apply), any new competing consolidator 
would have at least ten months, at a minimum, 
before it would be subject to Regulation SCI, 
because the time measurement period within 
paragraph (a) of the definition of SCI competing 
consolidator (that a competing consolidator will be 
subject to Regulation SCI only if they meet the 
numerical threshold ‘‘during at least four of the 
preceding six calendar months’’) would occur prior 
to the start of the six-month ‘‘grace’’ period. For 
example, if a competing consolidator began 
operating in January of a year after the initial one- 
year SCI CC Phase-In Period, the earliest it would 
satisfy the thresholds in paragraph (a) of the 
definition of SCI competing consolidator for the 
first time would be May 1st of that year (i.e., if such 
competing consolidator satisfied the threshold 
requirement in each of January, February, March 
and April). It would then have six months from that 
time to become fully compliant with Regulation 
SCI, and thus would have to comply with the 
requirements of Regulation SCI by November 1st. 

1272 See Cboe Letter at 25–26; Nasdaq Letter IV at 
35–36; Data Boiler Letter I at 57; STANY Letter II 
at 6. 

1273 See Proposing Release, 85 FR at 16786. 
1274 Id. at 16786–87. 

1275 See Nasdaq Letter IV at 35–36; Cboe Letter at 
25–26. See also Nasdaq Letter IV at 8. 

1276 See Nasdaq Letter IV at 35–36; Cboe Letter at 
25–26; see, however, e.g., Committee on Capital 
Markets Regulation Letter at 3 (‘‘[W]ith multiple 
competing consolidators, there will no longer be a 
single point for failure capable of inducing stock 
market-wide paralysis, strengthening market 
resiliency.’’). See also NYSE Letter II at 24; FINRA 
Letter at 4. 

1277 SCI Adopting Release at 72277. 
1278 Some commenters also argued that the 

Commission’s proposal not to apply the standards 
for critical SCI systems to competing consolidators 
was based on the assumption that there will be 
multiple competing consolidators that enter the 
market. These commenters expressed doubt as to 
whether this would be the case. See Nasdaq Letter 
IV at 35–36; Cboe Letter at 25. See also Angel Letter 
at 20–21. However, the Commission notes that the 
second prong of the definition of ‘‘critical SCI 
systems’’ provides a catch-all for systems that 
‘‘[p]rovide functionality to the securities markets for 
which the availability of alternatives is significantly 
limited or nonexistent and without which there 
would be a material impact on fair and orderly 
markets.’’ See Rule 1000 of Regulation SCI 
(definition of ‘‘critical SCI system’’). As discussed 
above, the competing consolidator model is 
designed to result in multiple viable sources of 
consolidated market data, would not be initiated 
until a transition period is complete, and thus 
should not result in a single point of failure. 
However, the second prong of the definition of 
‘‘critical SCI systems’’ would apply in the event that 
availability of alternatives were significantly 
limited or nonexistent in the future. 

initial period of one year after the 
compliance date of Rule 614(d)(3) of 
Regulation NMS.1268 Instead, during 
this SCI CC Phase-In Period, competing 
consolidators will be subject to the 
requirements adopted in Rule 614(d)(9) 
of Regulation NMS, as discussed below, 
which includes requirements similar to 
some of the key provisions of Regulation 
SCI. The Commission believes that this 
phase-in period will mitigate the 
concerns raised by some commenters 
regarding potential barriers to entry by 
allowing potential competing 
consolidators to enter the market and 
develop their business and subscriber 
base, without requiring them to 
immediately shoulder the costs and 
burdens of Regulation SCI as SCI 
entities. At the same time, applying the 
requirements of Rule 614(d)(9) of 
Regulation NMS provides that 
competing consolidators are 
immediately subject to certain 
obligations to help ensure the reliability 
and resiliency of their systems during 
the SCI CC Phase-In Period. In addition, 
during this initial period, the plan 
processors would still be required to 
operate and would be SCI entities, 
subject to the requirement of Regulation 
SCI.1269 

In addition, the Commission believes 
that it is appropriate to provide 
competing consolidators who enter the 
market after the SCI CC Phase-In Period 
and meet the revenue threshold in the 
definition of ‘‘SCI competing 
consolidators’’ for the first time, a 
period of time before they are required 
to comply with the requirements of 
Regulation SCI. Thus, Rule 1000 
provides that an SCI competing 
consolidator will not be required to 
comply with the requirements of 
Regulation SCI until six months after 
satisfying the threshold in the definition 
of SCI competing consolidator for the 
first time.1270 The Commission believes 
that this six-month ‘‘grace’’ period is 
appropriate and necessary to allow an 
SCI competing consolidator the time 
needed to take steps to meet the 
requirements of the rules, rather than 
requiring compliance immediately upon 
meeting the threshold level. The 

Commission also believes that this 
additional period for compliance should 
give a new competing consolidator 
entrant the opportunity to initiate and 
develop its business by allowing 
additional time before a new competing 
consolidator must incur the costs 
associated with compliance with the 
requirements of Regulation SCI.1271 

Some commenters argued that 
competing consolidators should not 
only be subject to the standard 
requirements of Regulation SCI but 
should be held to the heightened 
requirements imposed on ‘‘critical SCI 
systems.’’ 1272 As the Commission stated 
in the Proposing Release, under the 
current consolidation model, because 
the exclusive SIPs represent single 
points of failure, they are all subject to 
heightened requirements as ‘‘critical SCI 
systems.’’ 1273 However, the competing 
consolidator model is designed to result 
in multiple viable sources of 
consolidated market data, and the 
competing consolidator model would 
not be initiated until a transition period 
is complete. Accordingly, the 
Commission believes that including 
systems of such competing 
consolidators within the scope of 
‘‘critical SCI systems’’ is unnecessary, 
because any individual competing 
consolidator would no longer be the 
sole source of a consolidated market 
data product, as each SIP is today for its 
respective securities.1274 Some 
commenters argued that, even with 
multiple competing consolidators, due 
to product differentiation, certain 
consolidators would become uniquely 
important to market participants and 
such participants would not be able to 

readily switch to another competing 
consolidator in the event of a systems 
issue.1275 As such, commenters argued 
that each competing consolidator could 
become a single point of failure for its 
customers.1276 However, in adopting the 
definition of ‘‘critical SCI systems,’’ the 
Commission explained that the 
definition is designed to ‘‘identify those 
SCI systems that are critical to the 
operation of the markets, including 
those systems that represent single 
points of failure in the securities 
markets,’’ and that the systems included 
in this category are those that, if they 
were to experience systems issues 
‘‘would be the most likely to have a 
widespread and significant impact on 
the securities markets.’’ 1277 The 
Commission does not dispute that a 
systems issue at an individual SCI 
competing consolidator could have a 
significant impact on its subscribers, but 
the Commission does not believe that 
such a systems issue would have the 
same type of widespread impact on the 
national market system that the 
Commission had contemplated in its 
definition of ‘‘critical SCI system.’’ 1278 

Second, during the one-year SCI CC 
Phase-In Period and, subsequently, for 
competing consolidators that are not SCI 
competing consolidators, the 
Commission believes that a more 
tailored approach is appropriate, and is 
adopting a framework that imposes 
requirements similar to some of the key 
provisions of Regulation SCI on these 
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1279 See supra note 1271 and accompanying text. 
While one commenter suggested that competing 
consolidators that do not meet the threshold level 
should be encouraged to voluntarily adopt SCI as 
‘‘best practices,’’ see Data Boiler Letter I at 56, the 
Commission believes that because of the 
importance of ensuring the reliable delivery of core 
market data to market participants in the securities 
markets, a more appropriate approach is to include 
in Rule 614(d)(9) requirements similar to some of 
the core provisions of Regulation SCI for competing 
consolidators that are not SCI competing 
consolidators. 

1280 Although competing consolidators that are 
not SCI entities would not be subject to the 
requirements of Regulation SCI, because of the 
similarities between the provisions of Rule 
614(d)(9) and certain parallel provisions in 
Regulation SCI (as described herein), the 
Commission notes that competing consolidators can 
look to the Regulation SCI Adopting Release in 
certain cases for further explanation and guidance 
regarding these provisions. See generally SCI 
Adopting Release, supra note 1233. See also SCI 
Adopting Release at 72289–92 (for a discussion of 
17 CFR 242.1001(a)(1) (Rule 1001(a)(1)) of 
Regulation SCI). 

1281 See infra notes 1295–1297 and accompanying 
text (discussing the definitions of systems 
disruption and systems intrusion). 

1282 See 17 CFR 242.614(d)(9)(ii)(A)(1) (Rule 
614(d)(9)(ii)(A)(1)) of Regulation NMS. 

1283 In assessing whether its consolidated market 
data systems meet the security standard of Rule 
614(d)(9)(ii)(A)(1), a relevant consideration would 
be whether any other systems provide vulnerable 
points of entry to a competing consolidator’s 
consolidated market data systems, heightening the 
risk of a systems intrusion. 

1284 However, as discussed below, the 
Commission is incorporating into the general 
policies and procedures requirement the minimum 
element that relates directly to market data in 17 
CFR 242.1001(a)(2)(v) (Rule 1001(a)(2)(v)) of 
Regulation SCI. 

1285 17 CFR 242.614(d)(9)(ii)(A)(1). See also 17 
CFR 242.1001(a)(2)(vi) (Rule 1001(a)(2)(vi)) of 
Regulation SCI. 

1286 Rule 1001(a)(2)(v) of Regulation SCI. 
1287 See, e.g., FINRA Letter at 4. 
1288 See 17 CFR 242.614(d)(9)(ii)(A)(2) (Rule 

614(d)(9)(ii)(A)(2)) of Regulation NMS. 

entities. The Commission believes that 
this two-pronged approach will help 
ensure that the automated systems of 
competing consolidators have adequate 
levels of capacity, integrity, resiliency, 
availability, and security to maintain 
operational capability, while at the same 
time allowing all competing 
consolidators to grow their business for 
an initial transition period and 
subsequently, affording new entrants a 
similar opportunity to do so, taking into 
consideration their functions, potential 
risks, and the costs and burdens 
associated with the various 
requirements of Regulation SCI.1279 

For those competing consolidators 
that (i) are newly registered and 
operating during the initial SCI CC 
Phase-In Period, or (ii) subsequently, do 
not satisfy the SCI entity definition 
because they are below the five percent 
SCI competing consolidator threshold, 
new paragraph (d)(9) of Rule 614 will 
apply. The provisions of Rule 614(d)(9) 
will subject competing consolidators 
that are not SCI competing consolidators 
to certain, but not all, obligations that 
are similar to those that apply to SCI 
entities.1280 Paragraph (d)(9)(i) of Rule 
614 contains certain definitions 
applicable to Rule 614(d)(9), which are 
discussed below.1281 Paragraph (d)(9)(ii) 
of Rule 614 relates to the obligations of 
competing consolidators with respect to 
policies and procedures. Specifically, 
competing consolidators will be 
required to establish, maintain, and 
enforce written policies and procedures 
reasonably designed to ensure: That 
their systems involved in the collection 
and consolidation of consolidated 
market data, and dissemination of 

consolidated market data products, have 
levels of capacity, integrity, resiliency, 
availability, and security adequate to 
maintain the competing consolidator’s 
operational capability and promote the 
maintenance of fair and orderly markets; 
and the prompt, accurate, and reliable 
dissemination of consolidated market 
data products.1282 Paragraph 
(d)(9)(ii)(A)(1) of Rule 614 mirrors the 
broad policies and procedures 
obligation relating to capacity, integrity, 
resiliency, availability, and security in 
Rule 1001(a)(1) of Regulation SCI, 
which is core to ensuring the 
operational capability and resiliency of 
competing consolidators.1283 

This rule does not follow the 
Regulation SCI approach of requiring 
minimum elements that are required for 
the operational capability policies and 
procedures of SCI entities.1284 For 
competing consolidators that do not 
meet the definition of SCI competing 
consolidator and pose less risk to the 
markets as discussed above, the 
Commission believes it is appropriate to 
take a more flexible approach for the 
required policies and procedures under 
17 CFR 242.614(d)(9)(ii) (Rule 
614(d)(9)(ii)). The rule affords these 
competing consolidators the flexibility 
to design and tailor their policies and 
procedures based on their own 
assessment of their policies and 
procedures obligations relating to 
capacity, integrity, resiliency, 
availability, and security in paragraph 
(d)(9)(ii)(A)(1). Importantly, paragraph 
(d)(9)(ii)(A)(1) of Rule 614 incorporates 
into the general policies and procedures 
provision the requirement that a 
competing consolidator’s policies and 
procedures be reasonably designed to 
ensure the ‘‘prompt, accurate, and 
reliable dissemination of consolidated 
market data products.’’ 1285 

Rule 1001(a)(2)(v) of Regulation SCI, 
which relates to BC/DR plans, 
specifically requires SCI entities to have 
BC/DR plans that ‘‘include maintaining 
backup and recovery capabilities 
sufficiently resilient and geographically 

diverse and that are reasonably designed 
to achieve next business day resumption 
of trading and two-hour resumption of 
critical SCI systems following a wide- 
scale disruption.’’ 1286 Like the other 
minimum elements enumerated in Rule 
1001(a)(2) of Regulation SCI, the 
Commission is not adopting this 
requirement for competing 
consolidators who do not meet the 
thresholds in the definition of SCI 
competing consolidator. 

Some commenters noted the impact 
that the impairment of a competing 
consolidator’s data could have on its 
subscribers and stated the importance 
for subscribers to retain backup 
competing consolidators.1287 Competing 
consolidators that are not SCI entities 
may choose to adhere voluntarily with 
the provisions in Regulation SCI related 
to BC/DR plans. Many market 
participants that receive consolidated 
market data products from a competing 
consolidator, whether an SCI competing 
consolidator or not, will take steps to 
assess the reliability and resilience of 
the competing consolidator, such as 
understanding the backup capabilities 
of a competing consolidator, as well as 
reviewing contract terms, due diligence, 
and monitoring. After such an 
assessment and evaluating the needs of 
their business and their customers, 
some market participants may choose to 
maintain connections to backup 
competing consolidators (i.e., from a 
secondary source) that would be able to 
immediately provide such market 
participants with consolidated market 
data if their primary competing 
consolidator was unable to do so. 

Paragraph (d)(9)(ii)(A)(2) of Rule 614 
provides that the policies and 
procedures under paragraph 
(d)(9)(ii)(A)(1) will be deemed to be 
reasonably designed if they are 
consistent with current industry 
standards, which would be comprised 
of information technology practices that 
are widely available to information 
technology professionals in the financial 
sector and issued by an authoritative 
body that is a U.S. governmental entity 
or agency, association of U.S. 
governmental entities or agencies, or 
widely recognized organization. 
Compliance with such current industry 
standards, however, will not be the 
exclusive means to comply with the 
requirements of paragraph (d)(9)(ii)(A) 
of Rule 614.1288 This provision mirrors 
the safe harbor relating to industry 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00100 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18695 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

1289 See SCI Adopting Release at 72298–03 
(discussing Rule 1001(a)(4) of Regulation SCI). 
Concurrent with the adoption of Regulation SCI, 
Commission staff issued guidance providing 
examples of industry standards. See Staff Guidance 
on Current SCI Industry Standards (Nov. 19, 2014), 
available at http://www.sec.gov/rules/final/2014/ 
staff-guidance-current-sci-industry-standards.pdf. 

1290 See 17 CFR 242.614(d)(9)(ii)(B) (Rule 
614(d)(9)(ii)(B)) of Regulation NMS. 

1291 See SCI Adopting Release at 72291–92 
(discussing Rule 1001(a)(3) of Regulation SCI). 

1292 See Rule 614(d)(9)(ii)(B) of Regulation NMS. 
The Commission notes that Rule 614(d)(9) does not 
define responsible personnel, as it believes it is 
likely that a competing consolidator would define 
this and other key terms in its policies and 
procedures, which pursuant to paragraph 
(d)(9)(ii)(A)(1) must be reasonably designed. The 
Commission also notes that competing 
consolidators may look to the definitions of this and 
other terms in Rule 1000 of Regulation SCI as 
guidance in developing their own definitions. 

1293 See SCI Adopting Release at 72314–16 
(discussing Rule 1001(c) of Regulation SCI). 

1294 See Rule 614(d)(9)(iii) of Regulation NMS. 

1295 See Rule 614(d)(9)(i) of Regulation NMS. 
1296 See id. 
1297 See Rule 1000 of Regulation SCI. 
1298 See Securities Exchange Act Release No. 

69077 (Mar. 8, 2013), 78 FR 18084, 03 (Mar. 25, 
2013) (Regulation SCI Proposing Release describing 
examples of systems compliance issues). 

1299 See SCI Adopting Release at 72287 
(describing the definition of ‘‘systems compliance 
issue), 72304 (discussing the requirement to have 
policies and procedures to achieve systems 
compliance). 

1300 See 17 CFR 242.614(d)(9)(iii)(A) (Rule 
614(d)(9)(iii)(A)) of Regulation NMS. 

1301 See SCI Adopting Release at 72316–17 
(discussing Rule 1002(a) of Regulation SCI). See 
also SCI Adopting Release at 72315–16 (discussing 
the triggering standard for SCI event obligations). 

1302 See 17 CFR 242.614(d)(9)(iii)(B) (Rule 
614(d)(9)(iii)(B)) of Regulation NMS. 

1303 See SCI Adopting Release at 72331–36 
(discussing Rule 1002(c) of Regulation SCI). 

1304 The Commission expects that there are 
various methods by which a competing 
consolidator may publicly disseminate this 
information including, but not limited to, a 

Continued 

standards in 17 CFR 242.1001(a)(4) 
(Rule 1001(a)(4)) of Regulation SCI.1289 

Competing consolidators will also be 
required to review periodically the 
effectiveness of the policies and 
procedures required by paragraph 
(d)(9)(ii)(B) of Rule 614 and take prompt 
action to remedy deficiencies in such 
policies and procedures.1290 This 
requirement in paragraph (d)(9)(ii)(B) of 
Rule 614 mirrors the requirement for 
periodic review found in 17 CFR 
242.1001(a)(3) (Rule 1001(a)(3)) of 
Regulation SCI.1291 

In addition, competing consolidators 
will be required to establish, maintain, 
and enforce reasonably designed written 
policies and procedures that include the 
criteria for identifying responsible 
personnel, the designation and 
documentation of responsible 
personnel, and escalation procedures to 
inform quickly responsible personnel of 
potential systems disruptions and 
systems intrusions; and periodically 
review the effectiveness of the policies 
and procedures, and take prompt action 
to remedy deficiencies.1292 This 
paragraph (d)(9)(ii)(C) of Rule 614 
maintains the framework found in 17 
CFR 242.1001(c) (Rule 1001(c)) of 
Regulation SCI that requires an SCI 
entity to have policies and procedures, 
including escalation procedures, for 
identifying and designating responsible 
personnel who are responsible for 
assessing whether systems disruptions 
or systems intrusions have in fact 
occurred.1293 

Paragraph (d)(9)(iii) of Rule 614 
relates to the obligations of competing 
consolidators with respect to systems 
disruptions and systems intrusions.1294 
These provisions are similar to the SCI 
event obligations found in 17 CFR 
242.1002 (Rule 1002) of Regulation SCI, 

with certain changes as discussed 
below. Systems disruption is defined in 
17 CFR 242.614(d)(9)(i) (Rule 
614(d)(9)(i)) to mean an event in a 
competing consolidator’s systems 
involved in the collection and 
consolidation of consolidated market 
data, and dissemination of consolidated 
market data products, that disrupts, or 
significantly degrades, the normal 
operation of such systems.1295 Systems 
intrusion is defined in Rule 614(d)(9)(i) 
to mean any unauthorized entry into a 
competing consolidator’s systems 
involved in the collection and 
consolidation of consolidated market 
data and dissemination of consolidated 
market data products.1296 These 
definitions mirror the definitions of 
those terms in Regulation SCI but are 
narrower in that they only focus on a 
competing consolidator’s consolidated 
market data systems.1297 

As a general matter, Rule 614(d)(9)(iii) 
only covers systems disruptions and 
systems intrusions and, unlike Rule 
1002 of Regulation SCI, does not cover 
systems compliance issues. The 
Commission believes that this is 
appropriate as the regulatory framework 
for competing consolidators is largely 
limited to broad operational principles 
and targeted disclosures. One of the 
goals of imposing obligations related to 
systems compliance issues on SCI 
entities was to address past instances in 
which self-regulatory rule filings filed 
by some SCI entities were inconsistent 
with how their technology systems 
operated in practice.1298 Systems 
compliance issues were included within 
the scope of Regulation SCI to help 
ensure an SCI entity’s operational 
compliance with its own rules and 
governing documents (i.e., to prevent 
systems from operating in a manner 
inconsistent with the rules and 
governing documents of an entity).1299 
In contrast, competing consolidators 
will not have similar requirements (e.g., 
to file detailed rule filings) with respect 
to the operation of their automated 
systems. 

Under paragraph (d)(9)(iii)(A) of Rule 
614, competing consolidators will be 
required to, upon responsible personnel 
having a reasonable basis to conclude 
that a systems disruption or systems 

intrusion of consolidated market data 
systems has occurred, begin to take 
appropriate corrective action which 
must include, at a minimum, mitigating 
potential harm to investors and market 
integrity resulting from the event and 
devoting adequate resources to remedy 
the event as soon as reasonably 
practicable.1300 This provision mirrors 
the corrective action obligations of SCI 
entities found in 17 CFR 242.1002(a) 
(Rule 1002(a)) of Regulation SCI, 
including the obligations of responsible 
personnel in assessing whether or not a 
systems issue has occurred.1301 

In addition, promptly upon 
responsible personnel having a 
reasonable basis to conclude that a 
systems disruption (other than a system 
disruption that has had, or the 
competing consolidator reasonably 
estimates would have, no or a de 
minimis impact on the competing 
consolidator’s operations or on market 
participants) has occurred, a competing 
consolidator will be required to 
disseminate publicly information 
relating to the event (including the 
system(s) affected and a summary 
description); and, when known, 
promptly publicly disseminate 
additional information relating to the 
event (including a detailed description, 
an assessment of those potentially 
affected, a description of the progress of 
corrective action, and when the event 
has been or is expected to be resolved); 
and until resolved, provide regular 
updates with respect to such 
information.1302 These requirements in 
paragraph (d)(9)(iii)(B) of Rule 614 are 
broadly similar to 17 CFR 242.1002(c) 
(Rule 1002(c))’s information 
dissemination provisions in Regulation 
SCI with several important 
distinctions.1303 First, unlike in 
Regulation SCI, the dissemination of 
information requirement in paragraph 
(d)(9)(iii)(B) of Rule 614 is not limited 
to dissemination to ‘‘members or 
participants,’’ as is the case for SCI 
entities in Rule 1002(c) of Regulation 
SCI. Instead, competing consolidators 
are required to disseminate ‘‘publicly’’ 
this information.1304 The Commission 
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‘‘systems status’’ web page of the competing 
consolidator that is easily and clearly locatable from 
the competing consolidator’s home web page and 
accessible at no cost to the public, or a messaging 
service that anyone can subscribe to without cost 
that will provide, without delay, alerts to 
subscribers regarding the competing consolidator’s 
systems status. 

1305 For example, paragraph (d)(9)(iii)(B) of Rule 
614 requires only ‘‘an assessment of those 
potentially affected’’ by an event, while Rule 
1002(c) of Regulation SCI requires an SCI entity’s 
‘‘current assessment of the types and number of 
market participants potentially affected by’’ an 
event. 

1306 See Proposing Release, 85 FR at 16777, 
16781, 16783–84 (explaining that the required 
information on Form CC and published 
performance metrics will help the Commission and 
market participants to evaluate the resiliency and 
technological reliability of a competing 
consolidator’s systems); see also supra Sections 
III.C.7(c) and (d). 

1307 See 17 CFR 242.614(d)(9)(iii)(C) (Rule 
614(d)(9)(iii)(C)) of Regulation NMS. 

1308 Rule 614(d)(9)(iii)(B) does not require 
competing consolidators to publicly disseminate 
information relating to systems intrusions. 
However, Rule 614(d)(9)(iii)(C) requires information 
relating to a system intrusion to be filed with the 
Commission on Form CC, which will be publicly 
available, though competing consolidators may seek 
confidential treatment for such information. See 
supra note 1052 and accompanying text. 

1309 Regulation SCI contains a detailed framework 
that SCI entities must follow to notify the 
Commission about SCI events, including prescribed 
timelines to provide the Commission with initial 
report, updates, and final reports regarding SCI 
events. See 17 CFR 242.1002 (Rule 1002 of 
Regulation SCI). 

1310 See supra Sections III.C.7(c) and (d). 
1311 As stated in the Proposing Release and 

discussed above, the requirements to provide 
information on Form CC and publish performance 
metrics are designed to facilitate the Commission’s 
oversight of competing consolidators and help 
ensure the resiliency and technological reliability of 
a competing consolidator’s systems. See Proposing 
Release, 85 FR at 16777, 16781, 16783–84; see also 
supra Sections III.C.7(c) and (d). 

1312 See 17 CFR 242.1002(c)(2) (Rule 1002(c)(2)) 
of Regulation SCI; SCI Adopting Release at 72334. 

1313 See Rule 614(d)(9)(iv) of Regulation NMS. 

believes this is appropriate because, as 
discussed above, market participants 
will be looking to the reliability and 
resilience of respective competing 
consolidators in deciding which 
competing consolidator(s) to use as its 
source of consolidated market data 
products. By requiring public 
dissemination of any systems issues, all 
market participants, whether or not they 
are ‘‘members or participants’’ of the 
competing consolidator, will be able to 
access this information and use it, in 
combination with the competing 
consolidators’ published performance 
metrics, in assessing the reliability and 
resilience of the various competing 
consolidators they may be considering. 

In addition, the public dissemination 
requirement in paragraph (d)(9)(iii)(B) of 
Rule 614 contains a simplified 
framework when compared to Rule 
1002(c) of Regulation SCI 1305 and only 
applies to systems disruptions. The 
Commission believes that this 
streamlined approach is appropriate to 
limit burdens for these competing 
consolidators (as compared to the 
parallel requirements for SCI competing 
consolidators), and the Commission 
believes that the new requirements for 
competing consolidators described 
above that will require public disclosure 
of metrics and other information—such 
as information on system availability, 
network delay statistics, data quality, 
and systems issues—help to achieve 
some of the same goals of public 
transparency and help to ensure the 
resiliency of competing consolidators’ 
systems as the information 
dissemination provisions of Regulation 
SCI.1306 Similar to Regulation SCI’s 
requirements for systems disruptions, 
paragraph (d)(9)(iii)(B) of Rule 614 
includes a provision that exempts 
information dissemination for a ‘‘system 
disruption that has had, or the 
competing consolidator reasonably 

estimates would have, no or a de 
minimis impact on the competing 
consolidator’s operations or on market 
participants.’’ 

Concurrent with public dissemination 
of information relating to a systems 
disruption, competing consolidators 
will also be required to provide the 
Commission notification of such event, 
including the information required to be 
publicly disseminated.1307 In addition, 
competing consolidators will be 
required to notify the Commission 
promptly upon responsible personnel 
having a reasonable basis to conclude 
that a systems intrusion (other than a 
system intrusion that has had, or the 
competing consolidator reasonably 
estimates would have, no or a de 
minimis impact on the competing 
consolidator’s operations or on market 
participants) has occurred. Notifications 
regarding systems disruptions and 
systems intrusions that competing 
consolidators must provide to the 
Commission under this provision 
include information relating to the event 
(including the system(s) affected and a 
summary description); when known, 
additional information relating to the 
event (including a detailed description, 
an assessment of those potentially 
affected, a description of the progress of 
corrective action and when the event 
has been or is expected to be resolved); 
and until resolved, regular updates with 
respect to such information. This is the 
same information that paragraph 
(d)(9)(iii)(B) of Rule 614 will require 
competing consolidators to disseminate 
publicly for systems disruptions.1308 
Paragraph (d)(9)(iii)(C) of Rule 614 does 
not require competing consolidators to 
adhere to the detailed framework for 
notifying the Commission of SCI events 
under Regulation SCI.1309 Rather, the 
rule requires competing consolidators to 
provide, concurrent with public 
dissemination of information relating to 
a systems disruption, or promptly upon 
responsible personnel having a 
reasonable basis to conclude that a non- 
de minimis systems intrusion has 

occurred, the Commission notification 
of such event and, until resolved, 
updates of such event. 

The Commission believes that this 
streamlined Commission notification 
requirement via Form CC, in 
combination with other requirements 
for competing consolidators that require 
disclosure of other information on Form 
CC and through performance 
metrics,1310 help to achieve the goal of 
keeping the Commission informed of 
the nature and frequency of issues that 
occur affecting the systems of competing 
consolidators that are not SCI 
entities.1311 

Unlike the information that is filed 
with the Commission on Form SCI, 
which is treated as confidential subject 
to applicable law, Form CC, including 
any information about systems 
disruption and systems intrusions, will 
be publicly available. The Commission 
recognizes that information regarding 
systems intrusions may be sensitive, 
and making such information publicly 
available could compromise the security 
of the systems or an investigation into 
the systems intrusion. Because Rule 
614(d)(9) does not otherwise require 
public dissemination of such events, 
Form CC will permit competing 
consolidators to seek confidential 
treatment of Commission notifications 
related to systems intrusions. Unlike 
Rule 614(d)(9), Regulation SCI requires 
public dissemination of information 
relating to systems intrusions. However, 
the Commission similarly recognized 
the potentially sensitive nature of 
information relating to systems 
intrusions and provided a limited 
exception allowing SCI entities to delay 
dissemination of any information about 
a systems intrusion if dissemination 
would compromise the security of SCI 
systems or an investigation into the 
systems intrusion.1312 

Section 242.614(d)(9)(iv) (Rule 
614(d)(9)(iv)) will require competing 
consolidators to participate in the 
industry- or sector-wide coordinated 
testing of BC/DR plans required of SCI 
entities pursuant to paragraph (c) of 17 
CFR 242.1004 (Rule 1004) of Regulation 
SCI.1313 Section 242.1004(c) (Rule 
1004(c)) of Regulation SCI relates to the 
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1314 See SCI Adopting Release at 72354–55 
(discussing Rule 1004(c) of Regulation SCI). 

1315 See Proposing Release, 85 FR at 16786–87. 
1316 But see supra notes 1272–1278 and 

accompanying text (discussing commenters 
concerns that competing consolidators would not 
have critical SCI systems under Regulation SCI, 
unlike plan processors today). 

1317 The CAT NMS Plan defines ‘‘Central 
Repository’’ as ‘‘the repository responsible for the 
receipt, consolidation, and retention of all 
information reported to the CAT pursuant to SEC 
Rule 613 and this Agreement.’’ CAT NMS Plan, 
supra note 1220, at Section 1.1. 

1318 The CAT NMS Plan defines ‘‘Securities 
Information Processor’’ or ‘‘SIP’’ as having ‘‘the 
same meaning provided in Section 3(a)(22)(A) of 
the Exchange Act.’’ Id. at Section 1.1. 

1319 The CAT NMS Plan defines ‘‘NMS Plan’’ as 
having ‘‘the same meaning as ‘National Market 
System Plan’ provided in SEC Rule 613(a)(1) and 
SEC Rule 600(b)(43).’’ Id. at Section 1.1. 

1320 Id. at Section 6.5(a)(ii). Section 6.5(a)(ii) 
specifically enumerates the following ‘‘SIP Data’’ 
elements: ‘‘(A) information, including the size and 
quote condition, on quotes including the National 
Best Bid and National Best Offer for each NMS 
Security; (B) Last Sale Reports and transaction 
reports reported pursuant to an effective transaction 
reporting plan filed with the SEC pursuant to, and 
meeting the requirements of, SEC Rules 601 and 
608; (C) trading halts, Limit Up/Limit Down price 
bands, and Limit Up/Limit Down indicators; and 
(D) summary data or reports described in the 
specifications for each of the SIPs and disseminated 
by the respective SIP.’’ Id. 

1321 See FINRA Letter at 11; TD Ameritrade Letter 
at 15; Fidelity Letter at 11; Data Boiler Letter I at 
64–65. 

1322 See FINRA Letter at 12. 
1323 See id. 
1324 Fidelity Letter at 11. 
1325 See Proposing Release, 85 FR at 16794. 

1326 See FINRA Letter at 12. 
1327 See id. at n. 50. 
1328 TD Ameritrade at 15. Finally, another 

commenter suggested that instead of receiving data 
from competing consolidators, CAT should directly 
access the ‘‘real-time analytical platform’’ of SROs 
and competing consolidators in order to analyze 
and monitor trading in real-time, stating that 
‘‘CAT’s ‘T+5 Regulatory Access’ is too late. . . .’’ 
Data Boiler Letter I at 64. As described above, 
Section 6.5(a)(ii) of the CAT NMS Plan requires the 
Central Repository to collect (from a SIP or 
pursuant to a NMS plan) all data, including SIP 
data. This requires the Central Repository to collect 
consolidated data, not individual SRO feeds for the 
Central Repository to consolidate. Therefore, the 
Commission believes this comment is beyond the 
scope of the present rulemaking. 

1329 17 CFR 242.613(a)(1)(v) (Rule 613(a)(1)(v)) 
provides that the CAT NMS Plan must include ‘‘the 
flexibility and scalability of the systems used by the 
central repository to collect, consolidate, and store 
consolidated audit trail data, including the capacity 
of the consolidated audit trail to efficiently 
incorporate, in a cost effective manner, 
improvements in technology, additional capacity, 
additional order data, information about additional 
securities or transactions, changes in regulatory 
requirements, and other developments.’’ See also 
CAT NMS Plan, supra note 1220, at Appendix D, 
Section 1.1. (stating ‘‘The Central Repository must 
be designed and sized to ingest, process, and store 
large volumes of data. The technical infrastructure 
needs to be scalable, adaptable to new requirements 
and operable within a rigorous processing and 
control environment.’’). 

coordination of BC/DR testing required 
by Rule 1004 of Regulation SCI on an 
industry- or sector-wide basis with other 
SCI entities.1314 Because the 
consolidated market data, in total, 
provided by competing consolidators is 
essential to testing the systems of SCI 
entities, and because the SCI entities 
and their members or participants who 
are designated to participate in the 
testing required by Rule 1004 of 
Regulation SCI may rely on different 
competing consolidators to supply 
consolidated market data products, the 
Commission believes that it is 
appropriate that all competing 
consolidators be required to participate 
in the industry- or sector-wide testing 
required by paragraph (c) or Rule 1004 
of Regulation SCI. 

Finally, the Commission proposed 
certain changes to Rule 1000 of 
Regulation SCI’s definition of ‘‘critical 
SCI system.’’ 1315 These changes are 
being adopted as proposed. First, the 
Commission proposed to revise the 
phrase ‘‘the provision of consolidated 
market data’’ in paragraph (1)(v) of the 
definition of ‘‘critical SCI systems’’ to 
‘‘the provision of market data by a plan 
processor.’’ In addition, to avoid 
confusion with the term ‘‘consolidated 
market data,’’ that phrase was replaced 
with ‘‘market data’’ in the definition of 
‘‘critical SCI systems.’’ The Commission 
did not receive any comment on the 
proposed revisions to the definition of 
‘‘critical SCI system’’ and is adopting 
these changes to such definition as 
proposed for the reasons set forth in the 
proposal.1316 

G. Effects on the National Market 
System Plan Governing the 
Consolidated Audit Trail 

In the Proposing Release, the 
Commission described the anticipated 
effect on the CAT NMS Plan. 
Specifically, the CAT NMS Plan 
requires the Central Repository 1317 to 
‘‘collect (from a SIP 1318 or pursuant to 

an NMS Plan 1319) and retain on a 
current and continuing basis . . . all 
data, including the following 
(collectively, ‘SIP Data’).’’ 1320 Because 
consolidated market data includes 
information beyond what is provided in 
SIP data—such as orders in new round 
lot sizes, depth of book data, and 
auction information—the scope of the 
consolidated market data collected and 
retained by the Central Repository 
would increase. In addition, the Central 
Repository may have to collect the data 
from a different source. 

The Commission received four 
comments on the effect of the 
decentralized consolidation model on 
the CAT NMS Plan.1321 One commenter 
stated that significant changes to the 
content or source of data collected by 
CAT, such as those proposed, could 
impact the CAT implementation 
timeline, especially if the changes occur 
while CAT implementation is still in 
progress.1322 Therefore, the commenter 
recommended that the expanded 
content in consolidated market data and 
the decentralized consolidation model 
be implemented after CAT has been 
fully implemented.1323 Another 
commenter suggested that the 
Commission review the choice of 
competing consolidator as the Central 
Repository’s source of consolidated 
market data.1324 

Additionally, in response to a 
question raised by the Commission in 
the Proposing Release asking whether 
CAT should receive consolidated 
market data from one, all, or a subset of 
competing consolidators,1325 one 
commenter noted its preliminary belief 
that the Central Repository should 
receive only consolidated market data 
from one competing consolidator with a 
connection to an additional competing 
consolidator as a back-up source of data 

in the event of a systems disruption at 
the selected competing consolidator.1326 
The commenter also stated that whether 
CAT uses a single or multiple 
competing consolidators would raise 
concerns about increased 
complexity.1327 Another commenter 
expressed concern about conflicting 
data produced by competing 
consolidators. Assuming CAT takes in 
data from every competing consolidator, 
the commenter asked how CAT would 
handle conflicting data it received from 
the competing consolidators and how 
industry participants would be expected 
to respond to such conflicting data.1328 

The Commission does not believe that 
implementation of the amendments 
discussed herein should be delayed 
until CAT has been fully implemented. 
The systems used by the Central 
Repository must be adaptable to permit 
incorporation of improved technologies, 
additional order data, and changes in 
regulatory requirements; 1329 therefore, 
the Central Repository should be 
capable of incorporating the changes 
added by the amendments discussed 
herein. The Commission expects the 
CAT NMS Plan Operating Committee to 
develop plans for the necessary changes 
to the Central Repository. As discussed 
in the following section, there will be a 
transition period for switching from the 
exclusive SIPs to the decentralized 
consolidation model. During this time, 
the CAT NMS Plan Operating 
Committee can integrate the necessary 
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1330 See CAT NMS Plan, supra note 1220, at 
Article IV. 

1331 Proposing Release, 85 FR at 16794. 

1332 See supra Section II.C.2(c). Data about OTC 
equity securities is not included in consolidated 
market data. Therefore, as stated in the Proposing 
Release, the Central Repository may have to obtain 
this data from a different source. Proposing Release, 
85 FR at 16794. 

1333 The Proposing Release described how the 
SROs may use existing proprietary data feeds to 
provide consolidated market data but that they also 
may decide to develop new dedicated data feeds. 

1334 Proposing Release, 85 FR at 16795. 
1335 NYSE Letter II at 15–16. 
1336 Id. at 16. The commenter also said that the 

Commission has not considered what would 
happen if the initial implementation phase does not 
create sufficient competition. Id. at 13. 

changes into the Central Repository 
requirements in a manner consistent 
with its change management policies. 

With respect to the comment stating 
that the Central Repository should only 
receive consolidated market data from a 
single competing consolidator, with a 
connection to a back-up competing 
consolidator in the event of a systems 
disruption, and the comment asking 
how CAT would reconcile conflicting 
data across all of the competing 
consolidators, the Commission is not 
requiring the Central Repository to 
subscribe to multiple competing 
consolidators. Whether CAT uses a 
single competing consolidator or 
multiple competing consolidators to 
receive all of consolidated market data 
is a choice that should be made by the 
CAT NMS Plan Operating Committee in 
its management of CAT in order to 
comply with its obligations under the 
CAT NMS Plan.1330 In addition, the 
CAT NMS Plan Operating Committee 
has the experience and is well 
positioned to determine the best and 
most reliable sources of data while at 
the same time minimizing any costs that 
may be associated with multiple 
sources. In response to the commenter 
suggesting that the Commission review 
the Operating Committee’s selection of 
a competing consolidator for the Central 
Repository, the CAT NMS Plan 
Operating Committee will have to select 
a competing consolidator that would 
allow it to comply with its obligations 
under the CAT NMS Plan, which is 
subject to Commission oversight. 

Notwithstanding the modification to 
allow competing consolidators to 
develop consolidated market data 
products that may not contain all 
elements of consolidated market data, 
the Commission believes that because 
Section 6.5(a)(ii) of the CAT NMS Plan 
requires the Central Repository to 
collect and retain ‘‘all data’’ from ‘‘a SIP 
or pursuant to an NMS Plan,’’ the 
Central Repository will be required to 
collect and retain all elements of 
consolidated market data. In the 
Proposing Release, the Commission 
stated that ‘‘the Central Repository 
would be required to collect and retain 
consolidated market data’’ and that ‘‘the 
scope of the consolidated data collected 
and retained by the CAT Central 
Repository would be expanded’’ as a 
result of the proposed amendments.1331 
The requirement in Section 6.5(a)(ii) 
that the Central Repository collect and 
retain ‘‘all data’’ from ‘‘a SIP or pursuant 
to an NMS Plan’’ requires the Central 

Repository to collect and retain all 
elements of consolidated market data. 
Moreover, the Commission is not 
reducing the scope of information that 
is required to be collected and retained 
by the Central Repository. Therefore, the 
Central Repository must continue to 
collect and retain ‘‘all data’’ that it 
currently collects and retains, such as 
information regarding quotations and 
transactions in OTC equity securities 
that it collects pursuant to the Nasdaq 
UTP Plan.1332 

H. Transition Period and Compliance 
Dates 

1. Proposal 
In the Proposing Release, the 

Commission stated that a transition 
period would be necessary to 
implement the decentralized 
consolidation model. The Commission 
described the following things that 
would have to occur to implement the 
decentralized consolidation model: (1) 
The SROs may need development time 
to create new separate data feeds for 
consolidated market data; 1333 (2) the 
SROs would need to make adjustments 
to their data collection and processing 
systems to integrate regulatory data into 
their new or existing data feeds; (3) 
firms intending to act as competing 
consolidators or self-aggregators would 
need time to register, develop or modify 
systems, establish pricing, and make 
other preparations; and (4) market 
participants would need some period of 
time for implementation and testing of 
any new data feeds, and would need a 
consistent and reliable source of 
consolidated market data as these 
changes are being implemented. The 
Commission stated that, during the 
transition period, the exclusive SIPs 
should continue their operations until 
such time as the Commission considers 
and approves an effective national 
market system plan amendment that 
would effectuate a cessation of their 
operations as exclusive SIPs. 

The Commission stated that to 
approve this plan amendment, the 
Commission would need to consider the 
operational readiness of competing 
consolidators and self-aggregators and 
that sufficient operational readiness 
would only be achieved once 
consolidated market data generated 

under the decentralized consolidation 
model is demonstrably capable of 
supporting the various needs of users of 
consolidated market data, including 
needs for visual display, trading 
activities, and compliance with 
regulatory obligations, such as under 
Rules 603(c) and Rule 611 under 
Regulation NMS and best execution. 
The Commission would also consider 
the state of the market and the general 
readiness of the competing consolidator 
infrastructure. The Commission stated 
that considerations could include: (1) 
The status of registration, testing, and 
operational capabilities of multiple 
competing consolidators, self- 
aggregators, and market participants; (2) 
capabilities of competing consolidators 
to provide monthly performance metrics 
and other data required to be published 
pursuant to proposed Rules 614(d)(5) 
and (6); and (3) the consolidated market 
data products offered by competing 
consolidators.1334 The Commission 
requested comment on various aspects 
of the proposed transition period, 
including, but not limited to, the time 
period for SROs to make necessary 
changes to provide data content 
necessary for consolidated market data 
to competing consolidators and self- 
aggregators, the time period for broker- 
dealers to make any necessary changes, 
and how long the transition period 
should last. 

2. Final Rule and Response to 
Comments 

The Commission received several 
comments on the proposed transition 
period. One commenter described the 
proposed transition period as 
‘‘undefined and indefinite’’ and in 
violation of the APA and as granting 
‘‘unchecked decision-making authority 
outside the rulemaking process’’ to the 
Commission because market 
participants would not be able to 
comment on the Commission’s 
evaluation of whether the decentralized 
consolidation model is ready to be 
implemented.1335 This commenter 
stated that the Commission failed to 
define how it would determine 
‘‘operational readiness’’ necessary to 
terminate the transition period and did 
not consider what would happen if no 
competing consolidators register.1336 
Further, the commenter stated that the 
Commission did not place specific 
parameters around the transition period 
and that potential entrants and market 
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1337 Id. at 16. The commenter also stated that the 
inability to earn returns during the transition period 
despite the need to make substantial investments to 
become a competing consolidator or self-aggregator 
would make the failure of the decentralized 
consolidation model more likely. Id. 

1338 IDS Letter I at 8. 
1339 Id. at 9. 
1340 RBC Letter at 7. 
1341 See Clearpool Letter at 5; RBC Letter at 2. 
1342 See Clearpool Letter at 5. 
1343 See id. 
1344 See id. at 5–6. 
1345 See RBC Letter at 2. 

1346 Section 36(a)(1) of the Exchange Act 
authorizes the Commission, subject to certain 
limitations, to conditionally or unconditionally 
exempt any person, security, or transaction, or any 
class thereof, from any provision of the Exchange 
Act or rule thereunder, if necessary or appropriate 
in the public interest and consistent with the 
protection of investors. 15 U.S.C. 78mm(a)(1). The 
Commission will monitor the implementation of 
these amendments during the transition period and 
may exercise this exemptive authority, for example, 
to provide exemptions from the deadlines and 
compliance dates set forth below. 

1347 See supra note 1126 and accompanying text. 
The Operating Committee could also propose a 
revised revenue allocation formula for the fees 
collected for the data content underlying 
consolidated market data, and exchanges would 
propose any connectivity fees they intend to charge 
for the data content underlying consolidated market 
data during this time period through the Section 
19(b) rule filing process. 

1348 See 17 CFR 242.608(b)(2)(i) (Rule 
608(b)(2)(i)). 

1349 See id. 
1350 See id. 
1351 See 17 CFR 242.608(b)(2)(ii) (Rule 

608(b)(2)(ii)). 

participants would incur substantial 
costs and expenses while the 
Commission waits to see whether 
competing consolidators will 
emerge.1337 Similarly, another 
commenter stated that the proposed 
transition period incorrectly assumes 
that competing consolidators would 
form before the Commission approves 
the NMS plan amendment, explaining 
that market participants would ‘‘have no 
incentive to expend the millions of 
dollars, time, and effort to create a 
competing consolidator before the 
Commission approves the NMS 
plan.’’ 1338 This commenter also stated 
that the lack of a time limit on when the 
model would be implemented would 
result in competing consolidators, self- 
aggregators, and SROs incurring 
substantial costs to prepare only to be 
‘‘left in limbo’’ during a potential 
unlimited delay.1339 One other 
commenter requested clarification on 
the data that exclusive SIPs would be 
required to produce before competing 
consolidators have registered, and 
whether exclusive SIPs would be 
required to continue operating if they 
decide not to register as competing 
consolidators.1340 

Two commenters offered suggestions 
for the timing of the implementation of 
the decentralized consolidation 
model.1341 One of the commenters said 
that the proposal should be 
implemented in three phases.1342 The 
first phase would establish the 
decentralized consolidation model 
within one year of the approval of the 
proposed amendments.1343 In the 
second phase, which would be 
implemented within six months of the 
implementation of the first phase, core 
data would be enhanced to include 
depth of book data, auction information, 
and aggregated odd-lots. The third 
phase would address the proposed 
definitions of round lot and protected 
quote and would be completed within 
six months of the completion of the 
second phase.1344 Another commenter 
stated that the proposed changes to the 
content and speed of consolidated 
market data should be accomplished 
closely in time.1345 

The transition period will be an 
important phase in the implementation 
of the decentralized consolidation 
model and the expansion of NMS 
information. Several events during the 
transition period will serve as public 
benchmarks and provide market 
participants with information as to the 
timing of implementation. During this 
period, there would be at least two 
effective national market system plan(s) 
amendments submitted. One is required 
under Rule 614(e) and must be 
submitted within 150 days of Rule 614’s 
effectiveness; the other would be filed 
later to terminate operations of the 
exclusive SIPs. Each of these 
amendments will be filed pursuant to 
Rule 608 and subject to public comment 
that will inform Commission action. 

The Commission, however, is 
providing additional details regarding 
the transition to the decentralized 
consolidation model and the expansion 
of NMS information, including the 
sequence of key implementation steps, 
to provide greater clarity to market 
participants and respond to certain 
concerns raised by commenters. 
Specifically, as discussed further below, 
the Commission believes today’s 
amendments should be implemented in 
three phases to facilitate an orderly 
transition, to avoid unnecessary stress 
on the functioning of the market, and to 
avoid unnecessary and duplicative 
programming and development by the 
existing exclusive SIPs, SROs, and other 
market participants. The phased 
approach also establishes finite time 
limits for the steps in the transition 
process based on discrete periods of 
time from key implementation 
milestones, which addresses comments 
regarding the uncertainty around the 
details of the proposed transition 
period.1346 

Phase One. During the first phase of 
the transition period, the fees for data 
content underlying consolidated market 
data will be filed with the Commission, 
and competing consolidator 
infrastructure will be developed and 
tested. 

Plan amendments. The first key 
milestone will be the amendment to the 
effective national market system plan(s) 

required under Rule 614(e), which must 
include the fees proposed by the plan(s) 
for data underlying consolidated market 
data.1347 The proposed amendment 
must be filed with the Commission 
within 150 days of the effectiveness of 
Rule 614. Within 90 days of the date of 
publication of the proposed 
amendment, or within such longer 
period as to which the plan participants 
consent, the Commission shall, by 
order, approve or disapprove the 
amendment, or institute proceedings to 
determine whether the amendment 
should be disapproved.1348 Such 
proceedings shall include notice of the 
grounds for disapproval under 
consideration and opportunity for 
hearing and shall be concluded within 
180 days of the date of publication of 
notice of the plan or amendment. At the 
conclusion of such proceedings the 
Commission shall, by order, approve or 
disapprove the plan or amendment.1349 
The time for conclusion of such 
proceedings may be extended for up to 
60 days (up to 240 days from the date 
of notice publication) if the Commission 
determines that a longer period is 
appropriate and publishes the reasons 
for such determination or the plan 
participants consent to the longer 
period.1350 The time for conclusion of 
proceedings to determine whether a 
proposed amendment should be 
disapproved may be extended for an 
additional period up to 60 days beyond 
the period set forth in paragraph (b)(2)(i) 
of Rule 608 (up to 300 days from the 
date of notice publication) if the 
Commission determines that a longer 
period is appropriate and publishes the 
reasons for such determination or the 
plan participants consent to the longer 
period.1351 

Initial Registration and Review 
Period. The next step in the first phase 
of the transition period—the registration 
of an initial ‘‘first wave’’ of competing 
consolidators—will commence on the 
date the Commission approves the 
amendments to the effective national 
market system plan(s) required under 
Rule 614(e), including the fees for the 
SRO data content necessary to generate 
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1352 The compliance date for Rule 614(a), which 
provides the Form CC registration process 
requirements for competing consolidators, will thus 
be the date of the Commission’s approval of the 
amendments to the effective national market system 
plan(s) required under Rule 614(e). 

1353 See infra note 1360 and accompanying text. 
1354 As discussed above, some commenters 

questioned whether enough competing 
consolidators would enter the market to make the 
decentralized consolidation model viable. See 
supra Section III.B.3. The Commission believes that 
implementing a first wave of registrations to 
encourage entities that wish to act as competing 
consolidators will help to ensure that sufficient 
numbers of entities enter the market. See infra notes 
2142–2144 and accompanying text. 

1355 The compliance date for the amendments to 
Rule 603(b), which require SROs to make available 
all data content necessary to generate consolidated 
market data to competing consolidators and self- 
aggregators, will thus be 180 calendar days from the 
date of the Commission’s approval of the 
amendments to the effective national market system 
plan(s) required under Rule 614(e). 

1356 The compliance date for Rule 614(d)(3), 
which requires competing consolidators to make 
consolidated market data products available to 
subscribers on a consolidated basis on terms that 
are not unreasonably discriminatory, will thus be 
270 days from the date of the Commission’s 
approval of the amendments to the effective 
national market system plan(s) required under Rule 
614(e). 

1357 As discussed below, the transition to the new 
round lot sizes would occur later. The consolidated 
market data products offered by competing 
consolidators during the initial parallel operation 
period would be based on the current definition of 
round lot. In addition, the new revenue allocation 
formula would be coded and tested during phase 
two. 

1358 The Proposing Release describes in detail 
how the various components of regulatory data are 
currently calculated and disseminated, including 
the specific obligations of the primary listing 
exchanges and the existing SIPs, as well as how 
these processes and responsibilities will be 
modified under the decentralized consolidation 
model. See Proposing Release, 85 FR at 16732–33, 
16759–63. See also supra Section II.H.2. 

consolidated market data.1352 Thus, fees 
for the SRO data content necessary to 
generate consolidated market data will 
be established prior to competing 
consolidator registration. The 
Commission believes that sequencing 
the approval of the amendments to the 
effective national market system plan(s) 
to precede competing consolidator 
registration will address concerns raised 
by several commenters that 
understanding the fees for data content 
underlying consolidated market data is 
necessary for competing consolidators 
and self-aggregators to develop business 
plans and decide whether to enter the 
market in these capacities. It will also 
allow competing consolidators to 
understand plan data costs for 
customers relative to proprietary data so 
that they can better assess anticipated 
market demand. 

The registration period for the first 
wave of competing consolidators will 
begin on the date that the plan 
amendments are approved by the 
Commission and will continue for 90 
days. Pursuant to Rule 614(a)(1)(v), the 
initial Forms CC filed during this period 
will become effective, unless declared 
ineffective by the Commission, after the 
90 calendar day Commission review 
period set forth in Rule 614(a)(1)(iii). 
The Commission believes that 
establishing a first wave process for the 
initial competing consolidators will 
provide incentives for entities to register 
because only those competing 
consolidators that register during the 
first wave will be permitted to 
participate in the testing period 
discussed below. All other competing 
consolidators will have to wait until the 
Commission approves the second plan 
amendment to terminate the operation 
of the exclusive SIPs.1353 The 
Commission believes that allowing the 
entities that register during the first 
wave to operate during the testing 
period will help ease the transition to 
the decentralized consolidation model 
and limit the potential for systems or 
other operational problems within the 
national market system.1354 

Development period. Starting with the 
approval of the plan amendments, and 
simultaneous with the 180 day 
registration and review period, there 
will be a development period. During 
this time, the SROs would develop the 
capacity to make the data content 
necessary to generate consolidated 
market data available from their data 
centers. SROs will be required to make 
the data content necessary to generate 
consolidated market data available to 
competing consolidators and self- 
aggregators 180 calendar days after the 
approval of the plan amendments.1355 
Similarly, competing consolidators and 
self-aggregators would develop the 
capacity to receive the SRO data content 
and generate consolidated market data 
products during this period. 

Testing period. Following the 
development period, there will be a 90 
day testing period. During this time, 
competing consolidators and self- 
aggregators will implement the 
technological changes made during the 
development period and test capacity 
with the SROs and potential customers. 

Phase One Go-Live. Following the 
development and testing periods, there 
will be an initial go-live period where 
competing consolidators can go live on 
a rolling basis and begin to provide 
consolidated market data products to 
subscribers.1356 

Phase Two. Initial Parallel Operation 
Period. Following the phase one go-live, 
the decentralized consolidation model 
will run in parallel to the existing 
exclusive SIP model for an initial 
parallel operation period of 180 
calendar days. During this initial 
parallel operation period, the exclusive 
SIPs will continue to provide the market 
data required under the current effective 
national market system plan(s). The 
Commission believes that requiring the 
existing exclusive SIPs to continue 
disseminating the same data that they 
currently do will prevent the imposition 
of unnecessary costs—namely, any 
change to the data content the SIPs 
currently disseminate—on the existing 
exclusive SIPs immediately prior to 

their retirement. Nothing in the rules 
would prevent competing consolidators 
from providing market data to their 
subscribers during the initial parallel 
operation period.1357 This will enable 
competing consolidators to earn returns 
and recoup their development costs 
during the transition period. 

With respect to regulatory data during 
the initial parallel operation period, the 
existing SIPs will be required to 
continue to calculate and generate the 
regulatory data that they do currently— 
such as LULD price bands and messages 
regarding the triggering of a market- 
wide circuit breaker—and will provide 
this information to the primary listing 
exchanges, who will in turn make this 
information available to competing 
consolidators and self-aggregators.1358 
Similarly, the primary listing exchanges 
will continue to calculate and generate 
regulatory data as currently required— 
such as messages regarding the 
triggering of a short sale circuit breaker 
and trading halt and pause messages— 
and will make this information available 
to competing consolidators and self- 
aggregators. The Commission believes 
that this approach, which maintains the 
current status quo regarding the party 
that calculates and generates regulatory 
data during the initial parallel operation 
period, will avoid the potential 
confusion and market disruption that 
could result from multiple parties—i.e., 
the primary listing exchanges and the 
existing SIPs—generating this 
information. In addition, it would avoid 
the imposition of unnecessary costs on 
the existing SIPs immediately prior to 
their retirement that would be 
associated with other approaches, such 
as shifting the calculation and 
generation of all regulatory data to the 
primary listing exchanges at an earlier 
stage and requiring the existing SIPs to 
develop the capacity to pass this 
information through to market 
participants. Furthermore, the primary 
listing exchanges would develop and 
test the capacity to calculate and 
generate LULD price bands, market- 
wide circuit breaker trigger messages, 
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1359 See supra Section II.H (describing the 
regulatory data elements that primary listing 
exchanges will be required to provide to competing 
consolidators and self-aggregators pursuant to these 
amendments). 

1360 See supra note 1334 and accompanying text. 

1361 Aside from the difference in the timing of 
registration, the registration process and other 
requirements of Rule 614 will be the same for 
competing consolidators that do not register during 
the first wave. 

1362 See Cboe Letter at 3; NYSE Letter II at 9–10; 
Nasdaq Letter II at 35–36, 49; STANY Letter II at 
6. Another commenter stated that the existence of 
multiple consolidators is not a unique solution 
compared to an exclusive SIP distributing 
consolidated market data from multiple locations. 
See Citadel Letter at 5. 

1363 See Cboe Letter at 3. 
1364 See NYSE Letter II at 26. 
1365 See NYSE Letter II at 8–9, n. 26. 
1366 See Cboe Letter at 23 (stating the competing 

consolidator model and distributed SIP model 
could produce the same geographic latency 
benefits). 

1367 Id. at 23. 
1368 Id. at 24–25. 
1369 See id. at 25 (stating that market participants 

would have to code and connect to competing 
consolidators). 

1370 See id. See also note 892 and accompanying 
text. 

1371 See Data Boiler Letter I at 66. 

and other regulatory messages currently 
generated by the existing SIPs—the 
calculation and generation of which will 
be shifted to the primary listing 
exchanges pursuant to these 
amendments 1359—during the initial 
parallel operation period and prior to 
the retirement of the existing SIPs. After 
the initial parallel operation period 
ends, the SIPs and competing 
consolidators will continue to run in 
parallel operation as the Operating 
Committee and the Commission 
consider the retirement of the exclusive 
SIPs in the next phase. 

Continuing parallel operation and 
retirement of the exclusive SIPs. At the 
end of the initial parallel operation 
period, the Operating Committee of the 
effective national market system plan(s), 
in consultation with market participants 
including SROs, broker-dealers, 
vendors, and others that consume 
market data, will evaluate the 
performance of the decentralized 
consolidation model during the initial 
parallel operation period. Within 90 
days of the end of the initial parallel 
operation period, the Operating 
Committee will make a recommendation 
to the Commission as to whether the 
exclusive SIPs should be 
decommissioned. The Commission will 
consider an effective national market 
system plan amendment to effectuate a 
cessation of the operations of the 
exclusive SIPs and, if consistent with 
the requirements of Rule 608 and the 
Exchange Act, approve such an 
amendment. Such an approval order 
will facilitate the final completion of the 
transition over to the new decentralized 
consolidation model. 

The Commission does not agree with 
the comment that the proposal failed to 
define the ‘‘operational readiness’’ of 
the decentralized consolidation model 
that would be necessary to approve the 
cessation of operations of the exclusive 
SIPs or that the Commission has 
reserved for itself ‘‘unchecked decision- 
making authority’’ over the 
implementation of the decentralized 
consolidation model. As discussed 
above,1360 the Commission described in 
the Proposing Release the elements that 
the Commission would consider that 
would inform its decision to approve 
the plan amendment to terminate the 
centralized consolidation model and 
operation of the exclusive SIPs and 
allow the decentralized consolidation 
model to operate on its own and 

solicited comment on what additional 
factors it should consider in reaching 
this decision. Furthermore, as stated 
above, the termination of the exclusive 
SIPs would be effectuated through the 
plan amendment process under Rule 
608 and subject to public comment that 
will inform Commission action. 

Phase Three. 
Registration of additional competing 

consolidators. Following the cessation 
of the operation of the exclusive SIPs, 
other entities interested in becoming a 
competing consolidator but that did not 
register during the initial ‘‘first wave’’ 
period described above, may register as 
competing consolidators.1361 

Round lot testing and 
implementation. For a period of 90 days 
starting with the date of the cessation of 
the operation of the exclusive SIPs, the 
changes necessary to implement the 
new round lot sizes will be tested. At 
the end of the 90 day test period, the 
new round lot sizes will be 
implemented. The Commission believes 
that sequencing this step after the 
parallel operation period is important to 
avoid either: (1) Potential confusion and 
market disruption that could result from 
two different round lot structures 
operating at the same time; or (2) 
imposing reprogramming costs on the 
exclusive SIPs for a limited time period 
prior to their retirement. 

I. Alternatives to the Centralized 
Consolidation Model 

In the proposal, the Commission 
identified several alternative approaches 
to the centralized consolidation model 
that had been suggested both by 
Roundtable respondents and by several 
exchanges. These suggestions include 
the distributed SIP model, a single SIP 
for all exchange-listed securities, and a 
low-latency dedicated connection to 
existing exclusive SIP feeds. 

1. Distributed SIP Alternative 
Several commenters suggested that 

the distributed SIP alternative would 
address the issues that the Commission 
was trying to address, while retaining 
the resiliency of the centralized 
consolidation model.1362 One 
commenter stated that the Commission 
should implement a distributed SIP 

model to reduce geographic latency 
instead of the decentralized 
consolidation model, which the 
commenter stated would reduce the 
resiliency of critical market 
infrastructure.1363 Another commenter 
said that the Commission only 
considered the distributed SIP using 
information from the Market Data 
Roundtable and that market participants 
had implemented undefined changes 
that rendered the Commission’s 
consideration outdated.1364 This 
commenter also suggested that a 
distributed SIP model, with competing 
SIPs, would be subject to the oversight 
of the effective national market system 
plan(s).1365 One commenter described 
current exclusive SIP latencies and 
suggested that the introduction of a 
distributed SIP model would solve 
geographic latencies by allowing market 
participants to receive market data from 
the exclusive SIPs at the location where 
it is produced.1366 This commenter 
stated that competing consolidators 
would be unlikely to offer 
improvements in processor latency. 
This commenter provided statistics that 
geographic latency accounts for 96% of 
overall exclusive SIP latency, and 
therefore, the potential, hypothetical 
latency reduction from a competing 
consolidator with the ‘‘best-in-class 
technology’’ would be at most 4%.1367 
Further, the commenter stated that ‘‘it is 
short sighted to view SIP architecture as 
purely a latency issue’’ as the exclusive 
SIPs have been ‘‘incredibly resilient and 
have an uptime of close to 100%.’’ 1368 
The commenter said that a distributed 
SIP would provide significant resiliency 
benefits and would be easier for market 
participants to implement.1369 The 
commenter stated that the distributed 
SIP would provide the benefits of the 
competing consolidator model but 
without adding resilience concerns.1370 

Other commenters disagreed. One 
commenter stated that a distributed SIP 
would not solve the latency issue.1371 
Another commenter stated that it agreed 
with the Commission that the 
distributed SIP would increase costs 
and complexity and would not address 
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1372 See MEMX Letter at 8. 
1373 The Commission notes that the Equity Data 

Plans started considering the distributed SIP model 
in early 2018 and have not submitted any 
recommendations to the Commission for 
consideration. 

1374 See RBC Letter. 
1375 Id. 
1376 NYSE Letter II at 26. Despite the changes 

discussed by the commenter to reduce latency in 
the transmission and aggregation of SIP data, there 
is currently no competition in the market for 
consolidated market data. See NYSE Letter II at 10– 
11. This commenter also stated that the 
Commission did not consider whether the changes 
to data content or the creation of a decentralized 
consolidation model independently would have 
been sufficient to achieve the Commission’s goals. 
As discussed throughout, the amendments to the 
content of NMS information and the means by 
which it is disseminated are designed to better 
facilitate competition, to help ensure the prompt, 
accurate, reliable, and fair collection of information 
and to help ensure the fairness and usefulness of 
NMS information. The amendments to the content 
of NMS information and the amendments to adopt 

content and latency differentials in a 
competitive manner.1372 

In the Proposing Release, the 
Commission explained that a 
distributed SIP alternative was 
suggested as one possible means to 
reduce geographic latency. Under a 
distributed SIP alternative, each 
exclusive SIP would place an additional 
processor in other major data centers, 
where the additional processor would 
separately aggregate and disseminate 
consolidated market data for its 
respective tape. The SROs would submit 
their quotations and trade information 
directly to each instance of the 
exclusive SIP in each data center, and 
each exclusive SIP instance would 
consolidate and disseminate its 
respective consolidated market data 
feeds to subscribers at those data 
centers, thereby eliminating geographic 
latency. The benefit of the distributed 
SIP alternative was that consolidated 
market data would not have to travel 
multiple locations (from an exchange at 
one location to an exclusive SIP at a 
second location for consolidation and 
dissemination to a subscriber that may 
be at a third location) before reaching 
subscribers. 

Although the distributed SIP model 
could reduce the geographic latency 
inherent in the centralized 
consolidation model, the Commission 
believes that this model does not 
adequately address the problems with 
the existing model. Specifically, while 
the plan proposed pursuant to the 
Governance Order will be required to 
comply with requirements designed to 
mitigate conflicts of interest, it will not 
eliminate them. The SROs will retain 
sufficient voting power to act jointly on 
behalf of any new NMS data plan, for 
regulatory purposes. Further, the 
exchanges will continue to be permitted 
to sell proprietary data in a new 
decentralized consolidation model. 
Therefore, the Commission believes that 
the distributed SIP model lacks the 
incentives offered by the competing 
consolidator approach. The lack of 
incentives may prevent the regular 
upgrade of technology and product 
offerings and would perpetuate the need 
for end-users to obtain market data from 
multiple sources.1373 The distributed 
SIP model would continue to allow a 
single SIP to have exclusive rights to the 
dissemination of market data for the 
NMS stocks on a consolidated tape. The 
Commission does not believe that it is 

necessary for the exchanges to continue 
to control the consolidation and 
dissemination of consolidated market 
data. Further, because such a model 
lacks competition, the Commission 
believes the distributed SIP model 
would be less likely to incorporate 
technological enhancements improving 
latency and to make available more 
comprehensive and relevant product 
and service offerings. Furthermore, the 
end-users would still have to obtain 
market data from multiple SIPs because, 
as it is today, the data would not be 
consolidated across the exclusive SIPs. 

One commenter suggested a 
distributed SIP model that would allow 
for competition among SIPs subject to 
the oversight of the effective national 
market system plan(s). The 
decentralized consolidation model with 
competing consolidators is a similar 
proposal without the direct oversight of 
competing consolidators by the effective 
national market system plan(s). The 
Commission believes that the role and 
functions of the plans as outlined above 
is appropriate for the decentralized 
consolidation model. Further, this 
model would continue to suffer from 
conflicts of interest by allowing the 
effective national market system plan(s) 
controlled by the exchanges to oversee 
the dissemination of consolidated 
market data by competing consolidators. 

As to the comment regarding the 
provision of different market data 
products offered based on investors’ 
needs, the Commission acknowledged 
this suggestion in the proposal. Further, 
the Commission stated that such an idea 
could be implemented in a 
decentralized consolidation model. The 
Commission stated that the Operating 
Committee could develop different 
levels of fees for different consolidated 
market data products based on the 
needs of investors. The commenter, 
however, now states that the 
Commission cannot assume that the 
Operating Committee would create such 
a product. The Commission believes 
that if the commenter and the Operating 
Committee believe that such products 
would be useful to investors, then they 
would consider developing them in the 
decentralized consolidation model. 

2. Single SIP Alternative 
The Commission also discussed 

another suggestion to address latency 
concerns by combining the exclusive 
SIPs into a single exclusive SIP for all 
exchange-listed securities. The 
Commission stated that this alternative 
could allow for an upgrade to existing 
processor technology for the CTA/CQ 
SIP, which continues to lag the 
performance of the Nasdaq UTP SIP, 

and could eliminate certain 
inefficiencies in having two separate 
exclusive SIPs for SIP data. The 
Commission also stated that having a 
single administrator and exclusive SIP 
could ease these burdens and introduce 
benefits such as a less complex 
infrastructure and greater 
standardization. 

One commenter stated that a single 
dedicated SIP could satisfy the 
requirements of the decentralized 
consolidation model.1374 However, the 
commenter acknowledged that the 
proposal’s ‘‘use of competition to 
maintain fair prices and enhance the 
quality and speed’’ is a reasonable 
approach.1375 

In the Proposing Release, the 
Commission stated that it believed that 
the single SIP alternative suffered 
several key shortcomings: (1) It does not 
attempt to introduce competitive forces 
and, therefore, as with the distributed 
SIP alternative, would not necessarily 
be expected to fully address all forms of 
latency in a competitive data 
environment; and (2) it does not attempt 
to address geographic latency, which, as 
noted, is believed to be the most 
significant source of latency 
undermining the viability of the current 
centralized exclusive SIP model. The 
Commission did not receive any 
comments offering any persuasive 
reason as to why this conclusion was 
inadequate. Therefore, the Commission 
continues to believe that the 
decentralized consolidation model is an 
appropriate means to modernize the 
national market system and address the 
deficiencies of the current model. 

3. Other Alternatives 

Several commenters offered views on 
alternatives to the decentralized 
consolidation model. One commenter 
stated that the Proposing Release’s 
consideration of alternatives did not 
evaluate the ‘‘current state of market 
data infrastructure.’’ 1376 This 
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a decentralized consolidation model address 
different but related issues that together are 
necessary to update and modernize the national 
market system. 

1377 See NYSE Letter II at 25. 
1378 See id. 
1379 See id. 
1380 See supra Section III.E.2(a). 
1381 See NYSE Letter II at 26. 
1382 See id. This commenter, however, stated that 

the Operating Committee may not implement a fee 
schedule with different consolidated market data 
products that could meet the demand of investors. 

1383 See supra Section III.E.2(c). 
1384 RBC Letter at 5–6. 

1385 44 U.S.C. 3501 et seq. 
1386 44 U.S.C. 3507; 5 CFR 1320.11. 
1387 As explained above, exchanges that wish to 

rely upon an exemption from certain exchange 
provisions for affiliated competing consolidators 
will be required to register with the Commission on 
Form CC. See supra Section III.C.7(a)(iv). 

commenter stated that market 
participants had implemented changes 
to render the consideration of 
alternatives outdated. 

The commenter stated that the 
Commission failed to consider whether 
the changes addressed in the 
Governance Order, along with discreet 
changes in the Proposing Release, 
would be sufficient to achieve the 
Commission’s goals in the Proposing 
Release.1377 The commenter stated that 
the Commission did not explain why 
the governance changes would be 
insufficient and how the Commission 
could come to such a conclusion before 
the governance changes are 
implemented.1378 This commenter 
stated that the Commission’s failure to 
consider alternatives would violate the 
APA.1379 The Governance Order 
addresses the governance structure of 
the Equity Data Plans and particularly 
concerns about conflicts of interest and 
the allocation of voting power with 
respect to these Plans. It does not 
address the content of NMS information 
and the means by which it is 
disseminated in the national market 
system.1380 

The commenter also stated that the 
Commission failed to consider an 
alternative that it had set forth in 
response to the Governance Order.1381 
Specifically, this commenter stated that 
it had proposed creating different levels 
of SIP data products to match the 
demands of different types of 
customers.1382 The Commission 
believes that the Operating Committee 
should consider the commenter’s 
proposal for different levels of fees for 
the data content underlying 
consolidated market data.1383 

Finally, one commenter suggested 
that a single dedicated SIP could also 
improve core data content and reduce 
latency but stated that the ‘‘[p]roposal’s 
use of competition to maintain fair 
prices and enhance quality and speed is 
an approach that we believe is 
reasonable.’’ 1384 The Commission 
agrees. The decentralized consolidation 
model will introduce price and latency 

competition into the national market 
system. 

IV. Paperwork Reduction Act 
Certain provisions of the rules and 

rule amendments that the Commission 
is adopting contain ‘‘collections of 
information requirements’’ within the 
meaning of the Paperwork Reduction 
Act of 1995 (‘‘PRA’’).1385 The 
Commission published a notice 
requesting comment on the collection of 
information requirements in the 
Proposing Release and submitted 
relevant information to the Office of 
Management and Budget (‘‘OMB’’) for 
review in accordance with the PRA and 
its implementing regulations.1386 The 
title of the new collection of information 
is ‘‘Market Data Infrastructure and Form 
CC.’’ An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the agency displays a currently 
valid control number. The Commission 
has applied for an OMB Control Number 
for this collection of information. 

The Commission requested comment 
on the collection of information 
requirements in the Proposing Release. 
The Commission received comments on 
the estimates for the collection of 
information requirements included in 
the Proposing Release, which are 
discussed below. 

A. Summary of Collection of 
Information 

The rules and rule amendments 
include collection of information 
requirements within the meaning of the 
PRA. 

1. Registration Requirements and Form 
CC 

Under Rule 614(a)(1)(i), each 
competing consolidator is required to 
register with the Commission by filing 
Form CC electronically in accordance 
with the instructions contained on the 
form.1387 To file a Form CC, a 
competing consolidator needs to access 
the Commission’s EFFS and register 
each individual who will access EFFS 
on behalf of the competing consolidator. 
Rule 614(a)(1)(ii) requires any reports 
required under Rule 614 to be filed 
electronically on Form CC, include all 
of the information as prescribed in Form 
CC, and contain an electronic signature. 
Rule 614(a)(2)(i) requires competing 
consolidators to amend an effective 

Form CC and Rule 614(a)(3) requires a 
competing consolidator to provide 
notice of its cessation of operations on 
Form CC. 

2. Competing Consolidators’ Public 
Posting of Form CC 

Rule 614(c) requires each competing 
consolidator to make public on its 
website a direct URL hyperlink to the 
Commission’s website that contains 
Form CC. 

3. Competing Consolidator Duties and 
Data Collection 

Rule 614(d)(1) through (3) requires 
competing consolidators to collect from 
the SROs quotation and transaction 
information for NMS stocks, calculate 
and generate a consolidated market data 
product, and make the consolidated 
market data product available on terms 
that are not unreasonably 
discriminatory to subscribers. Rule 
614(d)(4) requires competing 
consolidators to timestamp the 
information they collect from the SROs 
pursuant to Rule 614(d)(1) upon receipt, 
upon receipt by its aggregation 
mechanism, and upon dissemination to 
subscribers. 

4. Recordkeeping 

Rule 614(d)(7) requires each 
competing consolidator to keep and 
preserve at least one copy of all 
documents, including all 
correspondence, memoranda, papers, 
books, notices, accounts, and such other 
records as shall be made or received by 
it in the course of its business as such 
and in the conduct of its business. Rule 
614(d)(8) requires each competing 
consolidator, upon request of any 
representative of the Commission to 
furnish promptly to such representative 
copies of any documents required to be 
kept and preserved by it. 

5. Reports and Reviews 

Rule 614(d)(5) requires each 
competing consolidator, within 15 
calendar days after the end of month, to 
publish prominently on its website 
monthly performance metrics, as 
defined by the effective national market 
system plan(s) for NMS stocks. 

Rule 614(d)(6) requires a competing 
consolidator, within 15 calendar days 
after the end of each month, to publish 
prominently on its website certain 
detailed information about its 
operations. 

6. Amendment to the Effective National 
Market System Plan(s) for NMS Stocks 

Rule 614(e) directs the participants of 
the effective national market system 
plan(s) for NMS stocks to file with the 
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Commission an amendment to such 
plan(s) within 150 days of the 
effectiveness of Rule 614. 

7. Collection and Dissemination of 
Information by National Securities 
Exchanges and National Securities 
Associations 

Rule 603(b) requires every national 
securities exchange on which an NMS 
stock is traded and national securities 
association to make available to all 
competing consolidators and self- 
aggregators all information with respect 
to quotations for and transactions in 
NMS stocks, including all data 
necessary to generate consolidated 
market data, in the same manner and 
using the same methods, including all 
methods of access and using the same 
format, as such exchange or association 
makes available any information with 
respect to quotations for and 
transactions in NMS stocks to any 
person. Accordingly, the SROs will be 
required to collect and make available to 
competing consolidators and self- 
aggregators the information necessary to 
generate consolidated market data. In 
addition, the primary listing exchanges 
are required to collect and make 
available pursuant to Rule 603(b) 
regulatory data as defined in Rule 
600(b)(78). 

B. Proposed Use of Information 

1. Registration Requirements and Form 
CC 

The information collected under Rule 
614(a)(1) and (2) and Form CC are used 
for purposes of registering competing 
consolidators. The information collected 
on Form CC will be used to help ensure 
that a competing consolidator’s 
disclosures comply with the 
requirements of Rule 614. The 
information on Form CC would be 
publicly available and therefore could 
be used by market participants to 
evaluate the services offered by 
competing consolidators. 

2. Competing Consolidators’ Public 
Posting of Form CC 

The collection of information under 
Rule 614(c)—which requires each 
competing consolidator to make public 
on its website a direct URL hyperlink to 
the Commission’s website that contains 
the documents enumerated in 
paragraphs (b)(2)(ii) through (v), 
including each effective initial Form CC, 
each order of ineffective initial Form 
CC, each Form CC amendment to an 
effective Form CC, and each notice of 
cessation (if applicable)—will help to 
ensure that such information is readily 
available to the public. 

3. Competing Consolidator Duties and 
Data Collection 

The information collected under 
Rules 614(d)(1) through (3) constitutes 
the main obligations of competing 
consolidators: To collect data content 
underlying consolidated market data 
and to calculate and disseminate a 
consolidated market data product, 
which will be used by market 
participants for trading. Widespread 
availability of consolidated market data 
promotes fair and efficient markets and 
facilitates the ability of brokers and 
dealers to trade more effectively and to 
provide best execution to their 
customers. 

The information collected under Rule 
614(d)(4) would help subscribers to 
determine a competing consolidator’s 
realized latency and would assist 
subscribers in choosing a competing 
consolidator or in deciding whether a 
chosen competing consolidator 
continues to meet their latency 
demands. 

4. Recordkeeping 
The Commission will use the 

information collected under Rules 
614(d)(7) and (8) in its oversight of 
competing consolidators. 

5. Reports and Reviews 
The information collected under 

Rules 614(d)(5) and (6) will provide 
transparency with respect to the 
services and performance of a 
competing consolidator and allow 
market participants to evaluate the 
merits of a competing consolidator. 

6. Amendment to the Effective National 
Market System Plan(s) for NMS Stocks 

Rule 614(e) requires the participants 
to the effective national market system 
plan(s) for NMS stocks to file an 
amendment with the Commission, 
pursuant to Rule 608, that includes 
several provisions. First, Rule 614(e)(1) 
requires that the amendment conform 
the plan(s) to reflect the provision of 
information with respect to quotations 
for and transactions in NMS stocks by 
the SROs to competing consolidators 
and self-aggregators and define the 
monthly performance metrics that 
competing consolidators must publish 
pursuant to Rule 614(d)(5). The 
information collected pursuant to this 
Rule 614(e)(1) will help to ensure that 
the plan(s) accurately reflect the new 
market data dissemination model and 
will inform market participants of the 
operation of the plan(s). In addition, the 
information that is collected pursuant to 
Rule 614(e)(1) will facilitate the 
Commission’s oversight of the plan(s). 
Finally, the information collected will 

inform competing consolidators of the 
monthly performance metrics that they 
are required to develop. 

Second, Rule 614(e)(2) requires that 
the plan(s) be amended to require the 
application of timestamps by the SROs 
to all of the information that is 
necessary to generate consolidated 
market data, including the time the 
information was generated by the 
applicable SRO and the time the SRO 
made the information available to 
competing consolidators and self- 
aggregators. Timestamps help to 
measure latencies and sequence 
information. The timestamp information 
collected will be used by competing 
consolidators and self-aggregators to 
sequence information properly and 
measure latencies relating to the 
collection, consolidation, and 
generation of consolidated market data. 

Third, Rule 614(e)(3) provides that the 
plan(s) must be amended to reflect that 
the plan(s) must conduct an assessment 
of competing consolidator performance 
and develop an annual report of such 
assessment to be provided to the 
Commission. The information collection 
will assist the Commission in 
overseeing the operation of the national 
market system. 

Fourth, Rule 614(e)(4) provides that 
the plan(s) must be amended to provide 
for the development, maintenance, and 
publication of a list that identifies the 
primary listing exchange for each NMS 
stock. This information collection will 
help to identify which primary listing 
exchange is responsible for making 
Short Sale Circuit Breaker information 
available pursuant to Rule 201(b)(3). 

Finally, Rule 614(e)(5) provides that 
the plan(s) must be amended to include 
a requirement to calculate and publish 
on a monthly basis the consolidated 
market data gross revenues for NMS 
stocks as specified by (1) listed on the 
New York Stock Exchange (NYSE); (2) 
listed on Nasdaq; and (3) listed on 
exchanges other than NYSE or Nasdaq. 
This information will be used to 
determine whether a competing 
consolidator is subject to Regulation 
SCI. 

7. Collection and Dissemination of 
Information by National Securities 
Exchanges and National Securities 
Associations 

The information collected pursuant to 
Rule 603(b) promotes fair and efficient 
markets and facilitates the ability of 
brokers and dealers to trade more 
effectively and to provide best execution 
to their customers. This information 
will be used by competing consolidators 
to develop consolidated market data 
products for market participants and by 
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1388 At the time of the Proposing Release, these 
national securities exchanges were: Cboe BYX 
Exchange, Inc.; Cboe BZX Exchange, Inc.; Cboe 
EDGA Exchange, Inc.; Cboe EDGX Exchange, Inc.; 
Cboe Exchange, Inc.; Investors Exchange LLC; Long- 
Term Stock Exchange, Inc.; Nasdaq BX, Inc.; 
Nasdaq ISE, LLC; Nasdaq PHLX LLC; Nasdaq Stock 
Market LLC; New York Stock Exchange LLC; NYSE 
American LLC; NYSE Arca, Inc.; NYSE Chicago, 
Inc.; and NYSE National, Inc. In addition, there will 

be one primary listing exchange for each NMS stock 
responsible for making regulatory data available 
and such primary listing exchange would be 
identified in the effective national market system 
plan(s). 

1389 See NYSE Letter II at 17; Nasdaq Letter IV at 
25. 

1390 See NYSE Letter II at 17. 

1391 Id. 
1392 Id. 
1393 Id. 

self-aggregators to develop consolidated 
market data that they need to make 
trading decisions. 

In addition, the primary listing 
exchanges are required to collect and 
make available pursuant to Rule 603(b) 
regulatory data as defined in Rule 

600(b)(78). The information collected is 
necessary for compliance with Federal 
securities laws. 

C. Respondents 
The collection of information titled 

Market Data Infrastructure and Form CC 
will apply to competing consolidators 

and the national securities exchanges 
and national securities associations. The 
below table summarizes the 
Commission’s initial and adopted 
estimates of the number of respondents 
for each collection of information 
requirement: 

Collection of information Applicable respondents Initial 
estimate 

Estimate for 
adopted 

rules 

Registration Requirements and Form CC .................... Entities that register pursuant to Rule 614 to act as 
competing consolidators.

8 8 

Competing Consolidators’ Public Posting of Form CC Entities that register pursuant to Rule 614 to act as 
competing consolidators.

12 8 

Competing Consolidator Duties and Data Collection ... Entities that register pursuant to Rule 614 to act as 
competing consolidators.

12 8 

Recordkeeping .............................................................. Entities that register pursuant to Rule 614 to act as 
competing consolidators.

12 8 

Reports and Reviews ................................................... Entities that register pursuant to Rule 614 to act as 
competing consolidators.

12 8 

Amendment to the Effective National Market System 
Plan(s) for NMS Stocks.

National securities exchanges and national securities 
associations that are participants to the effective 
national market system plan(s) for NMS stocks.

17 19 

Collection and Dissemination of Information by Na-
tional Securities Exchanges and National Securities 
Associations.

National securities exchanges and national securities 
associations on which NMS stocks are traded.

17 17 

1. Initial Estimate 
In the Proposing Release, the 

Commission estimated that there would 
be 12 persons who may decide to 
perform the functions of a competing 
consolidator and would have to comply 
with the information collections under 
Rule 614. In addition, the Commission 
estimated that the 16 national securities 
exchanges and one national securities 
association (the Financial Industry 
Regulatory Authority, Inc. (‘‘FINRA’’)) 
that are members of the effective 
national market system plan(s) would 
have to comply with the information 
collection under Rule 614(e).1388 

Furthermore, the Commission estimated 
that the 16 national securities exchanges 
that trade NMS stocks and one national 
securities association would have to 
comply with the information collection 
under Rule 603(b). 

(a) Comments Received on Initial 
Estimates 

Two commenters suggested that the 
estimated number of competing 
consolidators was unsupported.1389 One 
commenter argued that the different 
categories of competing consolidators 
identified by the Commission may not 
become competing consolidators for 
varying reasons.1390 Specifically, this 
commenter stated that large broker- 

dealers that currently aggregate 
proprietary market data would likely 
become self-aggregators, rather than 
competing consolidators, due to 
increased operational costs and 
regulatory scrutiny.1391 The commenter 
stated that the proposal lacked analysis 
to support the conclusion that existing 
SROs would become competing 
consolidators and that existing SROs 
would be subject to ‘‘substantial 
infrastructure costs’’ and additional 
regulatory requirements.1392 Finally, the 
commenter stated that there was no 
evidence that the SROs that operate the 
exclusive SIPs would become 
competing consolidators because SRO- 
affiliated competing consolidators 
would be subject to Section 19(b) of the 
Exchange Act while other competing 
consolidators would not.1393 
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1394 In the Proposing Release, the Commission 
described potential competing consolidators 
associated with SROs. As discussed above, the 
Commission is exempting exchanges from certain 
provisions of the Exchange Act related to the 
operation of affiliated competing consolidators. See 
supra Section III.C.7(a)(iv). One condition of the 
exemption is a requirement that such exchange 
affiliated competing consolidator file a Form CC. 
Accordingly, the adopted PRA includes paperwork 
collection estimates for the filing of Form CC by 
exchange affiliated competing consolidators. 

1395 The Commission estimated this number 
based on its knowledge of the different types of 
entities that currently collect and disseminate NMS 

information as well as from information received at 
the Roundtable and the comment file. 

1396 Currently, these national securities exchanges 
are: Cboe BYX Exchange, Inc.; Cboe BZX Exchange, 
Inc.; Cboe EDGA Exchange, Inc.; Cboe EDGX 
Exchange, Inc.; Cboe Exchange, Inc.; Investors 
Exchange LLC; Long-Term Stock Exchange, Inc.; 
MEMX LLC; MIAX Pearl, LLC; Nasdaq BX, Inc.; 
Nasdaq ISE, LLC; Nasdaq PHLX LLC; Nasdaq Stock 
Market LLC; New York Stock Exchange LLC; NYSE 
American LLC; NYSE Arca, Inc.; NYSE Chicago, 
Inc.; and NYSE National, Inc. 

1397 As noted above, the primary listing exchange 
for each NMS stock responsible for making 

regulatory data available would be identified in the 
effective national market system plan(s). 

1398 In the Proposing Release, the Commission 
preliminarily estimated that 12 respondents would 
decide to perform the functions of a competing 
consolidator, which included four SROs that would 
not be required to file Form CC. Therefore, the 
Commission estimated that eight respondents 
would be subject to the registration requirements of 
Rule 614 and Form CC. 

1399 The Commission based this estimate on the 
number of hours necessary to complete Form SIP 
because Form CC was generally based on Form SIP 
and incorporated many of the provisions of Form 

(b) Estimate for the Adopted Rules 

The Commission believes that the 
estimate of 12 persons who could 
decide to perform the functions of a 
competing consolidator should be 
adjusted downwards to eight persons. 
This revision reflects reductions in (1) 
the estimated number of competing 
consolidators associated with SROs 
from four, as proposed, to one; 1394 and 
(2) the estimated number of competing 
consolidators that would be broker- 
dealers that aggregate market data for 
internal uses from two, as proposed, to 
one. While the actual number of entities 
that decide to register as a competing 
consolidator is unknown at this time 
because this is a new type of entity, the 
Commission believes that for purposes 
of estimating the paperwork collection 

costs and burdens that eight is a 
reasonable number.1395 Of that number, 
the Commission estimates that eight of 
those persons will have to file a Form 
CC to register with the Commission as 
a competing consolidator. All 
competing consolidators will have to 
comply with the other information 
collections described above under Rule 
614. 

The Commission notes that there are 
18 national securities exchanges 1396 
and one national securities association 
that are participants in the effective 
national market system plan(s) for NMS 
stocks and would have to comply with 
the information collection under Rule 
614(e). The Commission estimates that 
there are 16 national securities 
exchanges (the securities exchanges that 
trade NMS stocks) and one national 

securities association that would have to 
comply with the information collection 
under Rule 603(b).1397 

D. Total Initial and Annual Reporting 
and Recordkeeping Burden 

1. Registration Requirements and Form 
CC 

Competing consolidators are required 
to register pursuant to Rule 614 and 
Form CC. In addition, competing 
consolidators are required to file 
amendments to Form CC pursuant to 
Rule 614(a)(2). 

(a) Initial Burden and Costs 

The Commission’s adopted estimates 
for initial burdens and costs have been 
slightly revised from the proposal. The 
tables below summarize these changes. 

Proposed 
estimates 

Adopted 
estimates 

Completion of the Initial Form CC: Number of Respondents: 
Number of Respondents Subject to the Registration Requirements of Rule 614 and Form 

CC.
8 1398 ........................... 8. 

Completion of the Initial Form CC: Number of Hours: 
Number of Hours Needed for Each Respondents to complete an Initial Form CC ............. 200 1399 ....................... 200. 
Number of Hours Needed for Each CC to Access EFFS ..................................................... 0.3 1400 ........................ 0.3. 

Total Number of Hours for Each Respondent to Complete Form CC and Access 
EFFS.

200.3 1401 .................... 200.3. 

Completion of the Initial Form CC: Total One-Time Initial Registration Burden: 
Total Burden Hours (Number of Respondents × Number of Hours to Complete Form CC 

and Access EFFS).
8 Respondents × 200.3 

Hours = 1,602.4.
8 Respondents × 200.3 

Hours = 1,602.4. 
Total Cost to Register All Respondents (Total Number of Hours × Hourly Rate) 1402 ......... 1,602.4 Hours × $467 

= $748,320.80.
1,602.4 Hours × $467 

= $748,320.80. 
Completion of the Initial Form CC: Digital Signing of Form CC: 

Number of Individuals from Each Respondent Signing Form CC ........................................ 2 .................................. 2. 
Cost of Obtaining a Digital ID ............................................................................................... $25 .............................. $25. 

Total Cost of Digitally Signing Form CC for All Respondents (Number of Signers × 
Cost of Digital ID × Number of Respondents).

2 Signers × $25 × 8 
Respondents = $400.

2 Signers × $25 × 8 
Respondents = 
$400. 

Completion of the Amendments to Form CC: 
Number of Amendments Expected to be Filed During First Year of Form CC Effective-

ness 1403.
2 .................................. 2. 

Total Estimated Number of Burden Hours per Amendment per Respondent ............... 6.0 ............................... 6.0. 
Total Cost Associated with Amendments During First Year of Form CC Effectiveness 

(Number of Amendments × Number of Hours per Amendment × Number of Re-
spondents × Attorney Hourly Rate).

2 Amendments × 6 
Hours × 8 Respond-
ents × $467 = 
$44,832.

2 Amendments × 6 
Hours × 8 Respond-
ents × $467 = 
$44,832. 

(i) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission preliminarily estimated the 
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SIP. The Commission estimated that completing 
Form SIP, which includes 20 exhibits, would take 
400 hours. See Securities Exchange Act Release No. 
63347 (Nov. 19, 2010), 75 FR 77306 (Dec. 10, 2010) 
(‘‘The Commission calculated in 2008 that Form SIP 
takes 400 hours to complete.’’). Form CC includes 
nine exhibits, and the Commission estimates that 
completing proposed Form CC would take 200 
hours, which is half the time for Form SIP. 

1400 The Commission estimated that each 
competing consolidator would initially designate 
two individuals to access EFFS, with each 
application to access EFFS taking 0.15 hours for a 
total of 0.3 hours per competing consolidator. 

1401 200 hours to complete an initial form CC + 
0.3 hours to access EFFS = 200.3 hours. 

1402 The Commission estimated that competing 
consolidators would, as a general matter, prepare 
Form CC internally and not use external service 
providers to complete the form. The Commission 
also stated that Form CC would likely be prepared 
by an attorney. The Commission based this estimate 
on the $467 hourly rate as of May 2019 for an 
assistant general counsel × 200.3 hours × 8 
respondents. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. Burden estimates may vary to the extent 
that competing consolidators utilize external 
service providers or outside counsel. The 
Commission preliminarily believed that competing 
consolidators would use in-house counsel and not 
use external service providers or outside counsel to 
file the Form CC. 

1403 The Commission preliminarily estimated that 
competing consolidators would file two 
amendments—one Material Amendment and one 
Annual Report—during its first year after the 
effectiveness of its Form CC. 

1404 See ACTIV Financial Letter. 
1405 See supra note 1394. 
1406 In addition, on an ongoing basis, each 

competing consolidator may add one individual to 
access EFFS. For example, a competing 
consolidator may have to add an individual to 
access EFFS to account for staffing changes. The 
Commission estimated that the ongoing burden 
would be 0.15 hours per competing consolidator. 

1407 The Commission considered the hour burden 
estimates for Form SDR when estimating the hour 
burdens for amendments to Form CC. As noted in 
the Proposing Release, when Form SDR was 
adopted in 2015, the Commission estimated the 
hour burden for amendments to be roughly 3% of 
the initial burden. Securities Exchange Act Release 
No. 74246, supra note 1038, at 14522. In that 
release, the initial burden was calculated to be 400 
hours per respondent and 12 hours per respondent 
for amendments. The Commission used a similar 
ratio to estimate the burdens for filers of Form CC 
because filers of Form SDR, like filers of Form CC, 

are required to file amendments annually as well 
as when certain information on Form SDR becomes 
inaccurate. Form SDR: General Instructions for 
Preparing and Filing Form SDR, available at https:// 
www.sec.gov/about/forms/formsdr.pdf (last 
accessed Nov. 27, 2020). Thus, the Commission 
estimated that the annual burden of filing one 
amendment on Form CC will be 3% of the 200 hour 
initial burden, or 6 hours. 

1408 See supra note 1402. As with the initial Form 
CC, the Commission believed the competing 
consolidators would conduct this work internally. 

1409 See id. 
1410 See id. The Commission estimated that no 

competing consolidators would cease operations in 
the first three years of the rule’s effectiveness. 

number of respondents who would be 
subject to the registration requirements 
of Rule 614 and Form CC (8), the 
number of hours for each to complete 
Form CC (200) and the number of hours 
for each to access EFFS (0.3). Based on 
these, the Commission estimated a one- 
time initial registration burden for all 
competing consolidators is 
approximately 1,602.4 burden hours 
and a total cost to register all competing 
consolidators would be $748,320.80. 

In addition to this, the Commission 
estimated the total cost for respondents 
to obtain digital IDs to access EFFS for 
the purposes of signing the Form CC at 
approximately $400 for all respondents. 

Finally, the Commission estimated 
the total burden of filing amending 
Form CC in the first year after 
effectiveness at a total of 96 hours (for 
a total cost of $44,832). 

(ii) Comments/Responses on Initial 
Burden and Costs 

One commenter stated that the ‘‘legal 
requirements would be overly 
burdensome and have little impact on 
the utility of . . . service to the 
marketplace’’ and requested the 
Commission to reduce the legal cost 
burdens by adopting a formal regulated 

entity lite regime limited to 10 hours of 
legal work.1404 

The Commission is not imposing a 
minimum level of costs, legal or 
otherwise, on competing consolidators. 
The estimates are those costs that the 
Commission believes that an entity may 
bear when registering as a competing 
consolidator. The Commission 
acknowledges that competing 
consolidators will have to bear certain 
regulatory and legal costs to be 
registered. 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission believes that, for 
reasons discussed above, the initial 
burden hour estimate included in the 
Proposing Release continues to be an 
appropriate estimate. The number of 
competing consolidators and the 
estimates do not need to be modified 
because the Commission is adjusting the 
total number of competing consolidators 
down from 12 to eight.1405 Therefore, 
the initial burden hour estimates, which 
were calculated using eight competing 
consolidators, remains the same. 

(b) Ongoing Burden and Costs 

(i) Proposed Estimates—Ongoing 
Burden and Costs 

Rule 614(a)(2) requires competing 
consolidators to amend Form CC prior 
to the implementation of material 
changes to pricing, connectivity, or 
products offered as well as annually to 
correct information that has become 
inaccurate or incomplete for any reason. 
These amendments represent the 
ongoing annual burdens of Form CC and 
proposed Rule 614(a)(2).1406 The 
Commission estimated that the ongoing 
annual burden for complying with the 
amendment requirements would be 
approximately 6.15 burden hours for 
each competing consolidator per 
amendment 1407 (for a total of 

$2,872.05), and approximately 49.2 
burden hours for all competing 
consolidators per amendment (for a total 
of $22,976.40).1408 

The Commission estimated that 
competing consolidators would have 
one Material Amendment per year and 
together with the Annual Report, the 
Commission estimated that respondents 
would be required to file on average a 
total of two amendments per year. The 
Commission estimated that each 
respondent would have an average 
annual burden of 12.3 hours (for a total 
of $5,744.10) for a total estimated 
average annual burden for all competing 
consolidators of 98.4 hours (for a total 
of $45,952.80).1409 In addition, the 
Commission estimated that obtaining a 
digital ID for an individual who signs 
the Form CC would cost approximately 
$25 each year or approximately $200 for 
all respondents. The Commission 
estimated that each respondent will 
have an average annual cost of 
$5,769.10 ($5,744.10 + $25), and for all 
respondents, a total estimated annual 
cost of $46,152.80 ($5,769.10 * 8). 

Rule 614(a)(3) would require a 
competing consolidator that ceases to 
act as such to file an amendment to 
Form CC 90 calendar days prior to 
cessation of operations. The 
Commission described a competing 
consolidator’s notice of cessation of 
acting as a competing consolidator on 
Form CC as substantially similar to its 
most recently filed Form CC, and 
therefore, since the form would already 
be complete, the burden would not be 
as great as the burden of filing an 
application for registration on Form CC. 
The Commission based its estimates for 
a notice of cessation on the estimates for 
filing an amendment on Form CC. The 
Commission estimated that the one-time 
burden of filing a Form CC notice of 
cessation would be approximately 2 
burden hours (for a total of $934).1410 

(ii) Comments/Responses on Ongoing 
Burden and Costs 

One commenter stated that competing 
consolidators would amend their fees 
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1411 See IDS Letter I at 15 (‘‘In a truly competitive 
market, competing consolidators would amend 
their fees more often than once a year, as they 
responded to market forces.’’). 

1412 36 annual burden hours = [(6 annual burden 
hours per amendment) × (6 amendments per year)]. 
The Commission monetized this amount to be 
$16,812. The Commission based this estimate on 
the $467 hourly rate as of May 2019 for an assistant 
general counsel × 36 hours. The Commission 
derived this estimate based on per hour figures from 
SIFMA’s Management & Professional Earnings in 
the Securities Industry 2013, modified by 
Commission staff to account for an 1,800-hour 
work-year and inflation, and multiplied by 5.35 to 
account for bonuses, firm size, employee benefits, 
and overhead. 

1413 288 annual burden hours = [(6 annual burden 
hours per amendment) × (6 amendments per year) 
× (8 competing consolidators)]. The Commission 
monetized this amount to be $133,632. The 
Commission based this estimate on the $467 hourly 
rate as of May 2019 for an assistant general counsel 
× 36 hours × 8 competing consolidators. The 
Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead. 

1414 See supra note 1394. 

1415 The Commission based this estimate on a 
full-time Programmer Analyst spending 
approximately 0.5 hours to publicly post the URL 
hyperlink per competing consolidator. The 
Commission estimated the monetized initial burden 
for this requirement to be $120.50. The Commission 
derived this estimate based on per hour figures from 
SIFMA’s Management & Professional Earnings in 
the Securities Industry 2013, modified by 
Commission staff to account for an 1,800-hour 
work-year and inflation, and multiplied by 5.35 to 
account for bonuses, firm size, employee benefits, 
and overhead: Programmer Analyst at $241 for 0.5 
hours = 0.5 initial burden hours per competing 
consolidator and $120.50. 

1416 The Commission estimated the monetized 
initial aggregate burden for this requirement to be 
$1,446. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Programmer Analyst at $241 for 0.5 
hours) × (12 competing consolidators)] = 6 initial 
burden hours across the competing consolidators 
and $1,446. 

1417 The Commission estimated the monetized 
initial aggregate burden for this requirement to be 
$964. The Commission derived this estimate based 
on per hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead: [(Programmer 
Analyst at $241 for 0.5 hours) × (8 competing 
consolidators)] = 4 initial burden hours across the 
competing consolidators and $964. 

1418 The Commission based this estimate on a 
full-time Programmer Analyst spending 
approximately 0.25 hours to check the 
Commission’s website when the competing 
consolidator submits an amendment to effective 
Form CCs to ensure that the Commission’s direct 
URL hyperlink that the competing consolidator has 
posted to its own website remains valid. Since the 
Commission estimated that a competing 
consolidator would file two amendments per year, 
the Commission estimated that each competing 
consolidator would incur a burden of 0.5 hours per 
year. [(0.25 hours) × (2 amendments per year)] = 0.5 
hours per year to check the URL hyperlink. The 
Commission estimated the monetized annual 
burden for this requirement to be $120.50. The 
Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead: Programmer 
Analyst at $241 for 0.5 hours = 0.5 annual burden 
hours per competing consolidator and $120.50. 

more than once a year.1411 An 
amendment to competing consolidator 
fees would require an amendment to a 
competing consolidator’s Form CC. The 
Commission has considered this 
comment and is amending its ongoing 
estimate that a competing consolidator 
will file five amendments a year, plus 
the annual report, for a total of six 
amendments per year. The Commission 
believes this estimate is reasonable 
based upon a review of amendments of 
the fee schedules of the SROs. 

(iii) Adopted Estimates—Ongoing 
Burden and Costs 

The Commission is amending its 
ongoing burden hour estimate that a 
competing consolidator will file two 
amendments per year. Based on the 
comments received, the Commission 
now estimates that a competing 
consolidator will file six amendments 
per year. 

The Commission preliminarily 
estimated that the annual burden of 
filing one amendment on Form CC 
would be six hours per competing 
consolidator. Since the Commission 
now estimates that a competing 
consolidator will file six amendments in 
a year, the Commission estimates that 
the annual burden hours incurred per 
competing consolidator to file six 
amendments per year would be 36 
hours,1412 for a total estimated average 
annual burden for all competing 
consolidators of 288 hours.1413 The 
Commission is adopting its annual 
external cost estimates as proposed.1414 
Finally, the Commission is adopting the 
ongoing burden estimate for filing a 

notice of cessation on Form CC as 
proposed. 

2. Competing Consolidators’ Public 
Posting of Form CC 

Rule 614(c) requires each competing 
consolidator to make public on its 
website a direct URL hyperlink to the 
Commission’s website that contains 
each effective initial Form CC, order of 
ineffective initial Form CC, amendments 
to effective Form CCs, and notice of 
cessation (if applicable). 

(a) Initial Burden and Costs 

(i) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission estimated an initial burden 
of 0.5 hours per competing consolidator 
to publicly post the Commission’s direct 
URL hyperlink to its website upon filing 
of the initial Form CC,1415 for an 
aggregate initial burden of 
approximately six hours for the 
competing consolidators to post 
publicly the direct URL hyperlink to the 
Commission’s website on their own 
respective websites.1416 

(ii) Comments/Responses on Initial 
Burden and Costs 

The Commission did not receive any 
comments on its initial burden hour 
estimate for the competing consolidators 
to publicly post the direct URL 
hyperlink to the Commission’s website 
on their own respective websites. 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission is adopting the 
initial burden hour per competing 
consolidator estimate as proposed 
without any changes. However, the 

Commission is revising its aggregate 
initial burden hour estimate. As 
discussed above, eight competing 
consolidators would be required to file 
amendments to effective Form CCs. The 
Commission now estimates an aggregate 
initial burden of approximately four 
hours for the competing consolidators to 
publicly post the direct URL hyperlink 
to the Commission’s website on their 
own respective websites.1417 

(b) Ongoing Burden and Costs 

(i) Proposed Estimates—Ongoing 
Burden and Costs 

For the ongoing burden and costs, the 
Commission estimated that each 
competing consolidator would check 
the Commission’s website whenever it 
files amendments to effective Form CCs 
to ensure that the Commission’s direct 
URL hyperlink that the competing 
consolidator has posted to its own 
website remains valid. Further, the 
Commission estimated that a competing 
consolidator will file two amendments 
per year, which would result in each 
competing consolidator incurring an 
ongoing burden of 0.25 hours per 
amendment, or 0.5 hours per year, to 
ensure that it has posted the correct 
direct URL hyperlink to the 
Commission’s website on its own 
website,1418 for an aggregate annual 
burden of approximately six hours for 
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1419 The Commission estimated the monetized 
aggregate annual burden for this requirement to be 
$1,446.00. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Programmer Analyst at $241 for 0.5 
hours) × (12 competing consolidators)] = 6 annual 
burden hours across the competing consolidators 
and $1,446.00. 

1420 Specifically, the commenter stated, ‘‘In a 
truly competitive market, competing consolidators 
would amend their fees more often than once a 
year, as they responded to market forces.’’ IDS 
Letter I at 15. 

1421 See supra Section IV.D.1(b)(iii). 
1422 See supra note 1418. 
1423 The Commission bases this estimate on a full- 

time Programmer Analyst spending approximately 
0.25 hours to check the Commission’s website when 
the competing consolidator submits an amendment 
to effective Form CCs to ensure that the 
Commission’s direct URL hyperlink that the 
competing consolidator has posted to its own 
website remains valid. Since the Commission 
estimates that a competing consolidator would file 

six amendments per year, the Commission 
estimates that each competing consolidator would 
incur a burden of 1.5 hours per year. (0.25 hours) 
× (6 amendments per year) = 1.5 hours per year to 
check the URL hyperlink. The Commission 
estimated the monetized annual burden for this 
requirement to be $361.50. The Commission derives 
this estimate based on per hour figures from 
SIFMA’s Management & Professional Earnings in 
the Securities Industry 2013, modified by 
Commission staff to account for an 1,800-hour 
work-year and inflation, and multiplied by 5.35 to 
account for bonuses, firm size, employee benefits, 
and overhead: Programmer Analyst at $241 for 1.5 
hours = 1.5 annual burden hours per competing 
consolidator and $361.50. 

1424 The Commission estimates the monetized 
aggregate annual burden for this requirement to be 
$2,892. The Commission derives this estimate based 
on per hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead: [(Programmer 
Analyst at $241 for 1.5 hours) × (8 competing 
consolidators)] = 12 annual burden hours across the 
competing consolidators and $2,892. 

1425 Data Boiler Letter I at 46; Data Boiler Letter 
II at 1; IDS Letter I at 13. 

1426 Data Boiler Letter I at 46; Data Boiler Letter 
II at 1. 

1427 IDS Letter I at 13, n. 38. 
1428 Id. 

the competing consolidators to do 
so.1419 

(ii) Comments/Responses on Ongoing 
Burden and Costs 

As discussed above, one commenter 
stated that competing consolidators 
would amend their fees more than once 
a year.1420 An amendment to fees would 
require an amendment to a competing 
consolidator’s Form CC. The 
Commission has considered this 
comment and is amending its ongoing 
estimate after a review of amendments 
of the fee schedules of the SROs. 

(iii) Adopted Estimates—Ongoing 
Burden and Costs 

As described above,1421 the 
Commission is amending its ongoing 
estimate that a competing consolidator 
will file two amendments per year. The 
Commission now estimates that a 
competing consolidator will file six 
amendments per year. The Commission 
believes a competing consolidator will 
file five amendments a year, plus the 
annual report, for a total of six 
amendments per year. The Commission 
believes this estimate is reasonable 
based upon a review of amendments of 
the fee schedules of the SROs. Because 
the Commission believes that a 
competing consolidator will incur an 
ongoing burden of 0.25 hours per 
amendment to ensure that it has posted 
the correct direct URL hyperlink to the 
Commission’s website on its own 
website,1422 the Commission now 
estimates that a competing consolidator 
will incur a total of 1.5 hours per year 
to ensure that it has posted the correct 
direct URL hyperlink to the 
Commission’s website,1423 for an 

aggregate annual burden of 
approximately 12 hours for all 
competing consolidators to do so.1424 
The Commission is adopting the 
ongoing burden estimate as amended. 

3. Competing Consolidator Duties and 
Data Collection 

Rules 614(d)(1) through (3) require 
competing consolidators to collect from 
the SROs quotation and transaction 
information for NMS stocks, calculate 
and generate a consolidated market data 
product, and make the consolidated 
market data product available to 
subscribers on a consolidated basis on 
terms that are not unreasonably 
discriminatory. Rule 614(d)(4) requires 
competing consolidators to timestamp 
the information with respect to 
quotations and transactions in NMS 
stocks that they collect from the SROs 
pursuant to Rule 614(d)(1) upon receipt, 
upon receipt by the aggregation 
mechanism, and upon dissemination to 
subscribers. The Commission estimated 
that five types of entities would register 
to become competing consolidators and 
would have to build systems, or modify 
existing systems, to comply with Rules 
614(d)(1) through (4): (1) Market data 
aggregation firms, (2) broker-dealers that 
currently aggregate market data for 
internal uses, (3) the existing exclusive 
SIPs (CTA/CQ and Nasdaq UTP SIPs), 
(4) entities that would be entering the 
market data aggregation business for the 
first time (‘‘new entrants’’), and (5) 
SROs. The Commission estimated that, 
apart from the SRO category, two 
respondents from each category would 
register to become a competing 
consolidator; the Commission estimated 
that four SROs would register to become 
competing consolidators. 

(a) Comments on Initial Burden and 
Costs and Annual Burden and Costs 
Generally 

The Commission received two 
comments that believed the 
Commission’s initial or ongoing burdens 
and costs associated with the operation 
of competing consolidators were too 
low.1425 One commenter said the 
Commission’s estimated initial and 
ongoing costs associated with 
competing consolidators should be 
comparable to those of the CAT.1426 The 
Commission considered this comment 
and disagrees with its assessment 
because the CAT is a different system in 
function and differs greatly in scope 
than the systems to be used by 
competing consolidators. Unlike the 
systems to be operated by competing 
consolidators, which would collect 
trade and quote information in NMS 
stocks from the SROs, and consolidate 
and disseminate such information to 
subscribers, the CAT must collect 
information for the entire lifecycle of an 
order (receipt/origination, routing, 
receipt of a routed order, modification 
or cancellation, and execution), in both 
NMS stocks and options from SROs as 
well as broker-dealers, and consolidate 
and store such information in a 
queryable database made available to 
regulators. 

The other commenter stated that the 
cost that NYSE incurred to build its 
‘‘NMS network’’ inside one data center 
to provide access to SIAC’s NMS feeds 
‘‘was substantially greater than the 
Commission’s estimation for networks 
that would extend to four data 
centers.’’ 1427 The commenter said that 
NYSE’s capital expenditure costs to 
build the NMS network were estimated 
to be $3.8 million, with ongoing costs of 
$215,000 per year.1428 The Commission 
considered this comment and believes 
the NMS network costs are informative 
but are not directly applicable to the 
costs to be incurred by competing 
consolidators to build or upgrade 
systems to comply with Rules 614(d)(1) 
through (4) because the NMS network is 
not a system that consolidates market 
data and its costs include the 
transmission of options information, 
which competing consolidators would 
not be collecting, consolidating, or 
disseminating. However, upon further 
consideration, the Commission believes 
that it is likely that competing 
consolidators would incur higher 
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1429 See supra Section III.C.8(a)(ii). See also supra 
Sections II.B.2; III.C.1(b). 

1430 See supra notes 878–880 and accompanying 
text. See also infra Section V.C.1(c). 

1431 The Commission estimated the monetized 
initial burden for this requirement to be $293,750. 
Based on discussions with a market participant, the 
Commission reached the following estimates: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] = 6 months (900 burden hours) to upgrade 
existing systems to comply with Rules 614(d)(1) 
through (4). The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. 

1432 This estimate was based on discussions with 
a market participant and the Commission’s 
understanding of hardware costs. 

1433 The Commission used the monthly market 
data access and redistribution fees currently 
charged by the CTA/CQ SIP and Nasdaq UTP SIP 
as the basis of this estimate ($14,000). 

1434 This estimate was based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. The Commission described that the 
market data aggregators would already be co-located 
at the four exchange data centers, which could 
lower the estimate. See NYSE Price List 2020, 
available at https://www.nyse.com/publicdocs/ 
nyse/markets/nyse/NYSE_Price_List.pdf (last 
accessed Nov. 27, 2020). 

1435 $414,250 = [($206,250 in initial external costs 
to modify systems to comply with Rules 614(d)(1) 
through (4)) + ($14,000 for the first month of market 
data costs) + ($194,000 in initial co-location costs 
at four exchange data centers)]. 

1436 The Commission estimated the monetized 
initial burden for this requirement to be $587,500. 
Based on discussions with a market participant, the 
Commission reached the following estimates: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] × [(2 market data aggregation firms)] = 1,800 
initial burden hours across the market data 
aggregation firms. 

1437 The Commission estimated that the market 
data aggregation firms would incur the following 
initial external costs: [($206,250 to modify systems 
to comply with Rules 614(d)(1) through (4)) + 
($14,000 to purchase market data) + ($194,000 to 
co-locate within four exchange data centers)] × [(2 
market data aggregation firms)] = $828,500. 

1438 IDS Letter I at 13, n. 38. 

1439 The Commission estimated the monetized 
initial burden for this requirement to be $697,150. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 1,050 
hours) + (Sr. Systems Analyst at $285/hour for 900 

technology-related burden hours and 
external costs associated with building 
as well as operating systems to collect, 
consolidate, and disseminate 
consolidated market data than the 
Commission estimated in the proposal. 
The Commission is increasing its 
estimates accordingly. 

As adopted, Rules 614(d)(1) through 
(3) does not require competing 
consolidators to sell a full consolidated 
market data product.1429 Competing 
consolidators that decide to offer a 
limited consolidated market data 
product may incur fewer burden hours 
and costs to build and maintain a 
system that does not have to aggregate 
and disseminate a full consolidated 
market data product. However, the 
Commission believes that there will 
continue to be demand for a full 
consolidated market data product, 
which will incentivize some competing 
consolidators to meet this demand.1430 
Therefore, the Commission is not 
reducing its estimated burden hours and 
external costs for competing 
consolidators to implement and 
maintain systems to comply with Rules 
614(d)(1) through (4) to reflect this 
change to the data they must make 
available. The Commission 
acknowledges that these burden hours 
and external costs reflect an upper 
bound and as incurred may be lower 
than these estimates for those competing 
consolidators that sell a limited 
consolidated market data product. 

(b) Initial Burden and Costs for Market 
Data Aggregation Firms 

(i) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission estimated that each market 
data aggregation firm would incur 900 
initial burden hours 1431 and $206,250 

in external costs 1432 to modify its 
systems to comply with Rules 614(d)(1) 
through (4). Additionally, the 
Commission estimated that an existing 
market data aggregator would incur 
initial external costs of $14,000 to 
purchase market data from the 
SROs,1433 and an additional initial 
external cost of $194,000 to co-locate at 
four exchange data centers,1434 for a 
total initial external cost of $414,250 per 
existing market data aggregator,1435 and 
an aggregate estimate for two market 
data aggregators of 1,800 initial burden 
hours 1436 and $828,500 in initial 
external costs.1437 

(ii) Comments/Responses on Initial 
Burden and Costs 

In response to the commenter that 
believed that the estimated costs 
incurred by potential competing 
consolidators to build or upgrade 
systems to comply with proposed Rules 
614(d)(1) through (4) should be 
increased,1438 the Commission is 
modifying its initial burden and cost 
estimates for market data aggregators, as 
discussed below. 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission is increasing its 
estimated initial costs and associated 

burden hours for market data 
aggregators to modify their systems to 
comply with Rules 614(d)(1) through 
(4). The Commission preliminarily 
believed that market data aggregators 
would not have to extensively modify 
their systems to comply with Rules 
614(d)(1) through (4) because the 
systems used by these firms already 
collect, consolidate, and disseminate 
more extensive proprietary market data 
than the data that is provided by the 
exclusive SIPs. However, the 
Commission now understands that these 
are small firms for which scaling out 
their hardware and personnel needs will 
be a significant undertaking. Most of 
these firms would have to spend 
substantial time coding for the new 
technical changes and would likely not 
have all of the components required to 
comply with Rules 614(d)(1) through 
(4). Additionally, the Commission 
initially believed that competing 
consolidators would build aggregation 
systems in a single data center; 
however, the Commission now believes 
that competing consolidators may build 
systems for aggregating data in more 
than one data center. The Commission 
believes market data aggregators would 
likely incur external costs greater than 
the Commission’s estimate to buy new 
technology (for example, hardware and 
network infrastructure). 

The Commission is increasing its 
estimated burden hours for Sr. 
Programmers and Sr. Systems Analysts 
employed by market data aggregation 
firms by three times. The Commission 
initially believed that competing 
consolidators would build aggregation 
systems in a single data center; 
however, the Commission now believes 
that competing consolidators may build 
systems for aggregating data in more 
than one data center, so the Commission 
is increasing the hours for these 
technical job categories by three times 
because competing consolidators may 
potentially build aggregation systems in 
three data centers. The Commission is 
also increasing its estimated external 
costs to be incurred by market data 
aggregation firms to purchase new 
technology to upgrade their systems to 
comply with Rules 614(d)(1) through (4) 
by three times for the same reason. The 
Commission estimates that each market 
data aggregation firm would incur 2,200 
initial burden hours to modify its 
systems to comply with Rules 614(d)(1) 
through (4),1439 and initial external 
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hours) + (Compliance Manager at $310/hour for 100 
hours) + (Director of Compliance at $489/hour for 
50 hours) + (Compliance Attorney at $366/hour for 
100 hours)] = 2,200 initial burden hours to upgrade 
existing systems to comply with Rules 614(d)(1) 
through (4). The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. 

1440 This estimate was originally based on 
discussions with a market participant and the 
Commission’s understanding of hardware costs. 
The Commission has increased this estimated cost 
by three times because the Commission believes 
competing consolidators may potentially build 
aggregation systems in three data centers. 

1441 This estimate is based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. The Commission believes that the 
market data aggregators would already be co-located 
at the four exchange data centers, which may lower 
this estimate. See NYSE Price List 2020, supra note 
1434. 

1442 As it did in the Proposing Release, the 
Commission is using the monthly market data 
access and redistribution fees charged by the CTA/ 
CQ SIP and Nasdaq UTP SIP as the basis of this 
estimate ($14,000). 

1443 The Commission estimated that each market 
data aggregation firm would incur the following 
initial external costs: [($618,750 to modify systems 
to comply with Rules 614(d)(1) through (4)) + 
($14,000 to purchase market data) + ($194,000 to 
establish co-location connectivity within four 
exchange data centers)] = $826,750. 

1444 The Commission estimated the monetized 
initial burden for this requirement to be $1,394,300. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 1,050 
hours) + (Sr. Systems Analyst at $285/hour for 900 
hours) + (Compliance Manager at $310/hour for 100 
hours) + (Director of Compliance at $489/hour for 
50 hours) + (Compliance Attorney at $366/hour for 
100 hours)] × [(2 market data aggregation firms)] = 
4,400 initial burden hours across the market data 
aggregation firms. 

1445 The Commission estimated that market data 
aggregation firms would incur the following initial 
external costs: [($618,750) to modify systems to 
comply with Rules 614(d)(1) through (4)) + ($14,000 
to purchase market data) + ($194,000 to establish 
co-location connectivity within four exchange data 
centers)] × [(2 market data aggregation firms)] = 
$1,653,500. 

1446 The Commission estimated the monetized 
initial burden for this requirement to be $293,750. 
The Commission reached the following hourly 
estimates: [(Sr. Programmer at $332/hour for 350 
hours) + (Sr. Systems Analyst at $285/hour for 300 
hours) + (Compliance Manager at $310/hour for 100 
hours) + (Director of Compliance at $489/hour for 
50 hours) + (Compliance Attorney at $366/hour for 
100 hours)] = 6 months (900 burden hours) to 
upgrade existing systems to comply with Rules 
614(d)(1) through (4). The Commission derived this 
estimate based on discussions with a market 
participant and per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for a 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. 

1447 This estimate was based on discussions with 
a market participant and the Commission’s 
understanding of hardware costs. 

1448 The Commission used the monthly market 
data access and redistribution fees currently 
charged by the CTA/CQ SIP and Nasdaq UTP SIP 
as the basis of this estimate ($14,000). 

1449 This estimate was based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. See NYSE Price List 2020, supra note 
1434. 

1450 $414,250 = [($206,250 in initial external costs 
to modify systems to comply with Rules 614(d)(1) 
through (4)) + ($14,000 for the first month of market 
data costs) + ($194,000 in initial co-location costs 
at four exchange data centers)]. 

1451 The Commission estimates the monetized 
initial burden for this requirement to be $587,500. 
Based on discussions with a market participant, the 
Commission reached the following estimates: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] × [(2 broker-dealers)] = 1,800 initial burden 
hours across the broker-dealers. 

1452 The Commission preliminarily estimates that 
broker-dealers would incur the following initial 
external costs: [($206,250 to modify systems to 
comply with Rules 614(d)(1) through (4)) + ($14,000 
to purchase market data) + ($194,000 to co-locate 
within four exchange data centers) × (2 broker- 
dealers)] = $828,500. 

1453 IDS Letter I at 13, n. 38. 

costs of $618,750 to purchase the 
necessary technology to effect such 
modifications,1440 $194,000 to establish 
co-location connectivity to the exchange 
data centers,1441 and $14,000 to 
purchase market data from the 
exchanges,1442 for a total external cost to 
each market data aggregator of 
$826,750.1443 The Commission 
estimates that the total initial burden 
hours for two market data aggregators 
would be 4,400 burden hours,1444 and 
that total initial external costs would be 
$1,653,500 for two market data 
aggregators to modify their systems to 
comply with Rules 614(d)(1) through 
(4).1445 

(c) Initial Burden and Costs for Broker- 
Dealers That Aggregate Market Data 

(i) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission estimated that each broker- 
dealer that aggregates market data for 
internal uses that chooses to become a 
competing consolidator would incur 
burden hours to upgrade its systems to 
comply with Rules 614(d)(1) through (4) 
as well as external costs associated with 
such upgrades, including co-location 
fees at the exchange data centers and the 
cost of market data. Specifically, the 
Commission estimated that each broker- 
dealer would incur 900 initial burden 
hours 1446 and $206,250 in external 
costs 1447 to modify its systems to 
comply with Rules 614(d)(1) through 
(4). Additionally, the Commission 
estimated that a broker-dealer would 
incur initial external costs of $14,000 to 
purchase market data from the 
SROs,1448 and an additional initial 
external cost of $194,000 to co-locate 
itself at four exchange data centers,1449 
for a total initial external cost of 
$414,250 per broker-dealer,1450 and an 
aggregate estimate of 1,800 initial 

burden hours 1451 and $828,500 in 
initial external costs.1452 

(ii) Comments/Responses on Initial 
Burden and Costs 

In response to the commenter that 
believed that the estimated costs 
incurred by potential competing 
consolidators to build or upgrade 
systems to comply with proposed Rules 
614(d)(1) through (4) should be 
increased,1453 the Commission is 
modifying its initial burden and cost 
estimates for broker-dealers that 
aggregate market data, as discussed 
below. 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission is increasing its 
estimated initial costs and associated 
burden hours for broker-dealers that 
aggregate market data for internal use to 
modify their systems comply with Rules 
614(d)(1) through (4). The Commission 
preliminarily believed that the initial 
burden hour and external cost estimates 
for these broker-dealers to modify their 
systems to comply with Rules 614(d)(1) 
through (4) would be similar to market 
data aggregation firms because, for both 
types of respondents, the scope of the 
systems changes and costs associated 
with becoming competing consolidators 
would be comparable. The Commission 
continues to believe this assumption is 
valid and is increasing its estimates for 
these broker-dealers as it is doing for 
market data aggregation firms. Most of 
these firms would have to spend 
substantial time coding for the new 
technical changes and would likely not 
have all of the components required to 
comply with Rules 614(d)(1) through 
(4). Additionally, the Commission 
initially believed that competing 
consolidators would build aggregation 
systems in a single data center; 
however, the Commission now believes 
that competing consolidators may build 
systems for aggregating data in more 
than one data center. The Commission 
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1454 The Commission estimated the monetized 
initial burden for this requirement to be $697,150. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 1,050 
hours) + (Sr. Systems Analyst at $285/hour for 900 
hours) + (Compliance Manager at $310/hour for 100 
hours) + (Director of Compliance at $489/hour for 
50 hours) + (Compliance Attorney at $366/hour for 
100 hours)] = 2,200 initial burden hours to upgrade 
existing systems to comply with Rules 614(d)(1) 
through (4). The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. 

1455 This estimate was originally based on 
discussions with a market participant and the 
Commission’s understanding of hardware costs. 
The Commission has increased this estimated cost 
by three times because the Commission believes 
competing consolidators may potentially build 
aggregation systems in three data centers. 

1456 This estimate is based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. See NYSE Price List 2020, supra note 
1434. 

1457 As it did in the Proposing Release, the 
Commission is using the monthly market data 
access and redistribution fees charged by the CTA/ 
CQ SIP and Nasdaq UTP SIP as the basis of this 
estimate ($14,000). 

1458 The Commission estimated that a broker- 
dealer that aggregates market data would incur the 

following initial external costs: [($618,750 to 
modify systems to comply with Rules 614(d)(1) 
through (4)) + ($14,000 to purchase market data) + 
($194,000 to establish co-location connectivity 
within four exchange data centers)] = $826,750. 

1459 The Commission estimated the monetized 
initial burden for this requirement to be $697,150. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 1,050 
hours) + (Sr. Systems Analyst at $285/hour for 900 
hours) + (Compliance Manager at $310/hour for 100 
hours) + (Director of Compliance at $489/hour for 
50 hours) + (Compliance Attorney at $366/hour for 
100 hours)] × [(1 broker-dealer that aggregates 
market data)] = 2,200 total initial burden hours. 

1460 The Commission estimated that broker- 
dealers that aggregate market data would incur the 
following total initial external costs: [($618,750) to 
modify systems to comply with Rules 614(d)(1) 
through (4)) + ($14,000 to purchase market data) + 
($194,000 to establish co-location connectivity 
within four exchange data centers)] × [(1 broker- 
dealer that aggregates market data)] = $826,750. 

1461 In the Proposing Release, the Commission 
doubled its initial burden hour and external cost 
estimates for a market data aggregation firm to reach 
its initial burden hour and external cost estimates 
for an exclusive SIP. 

1462 Based on discussions with a market 
participant, the Commission reached the following 
estimates for a market data aggregation firm: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] = 6 months (900 burden hours) to upgrade 
existing systems to comply with Rules 614(d)(1) 
through (4). The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for a 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. As noted above, the Commission 
increased this initial burden hour estimate for the 
exclusive SIPs. Therefore, the Commission 
estimated that each exclusive SIP will incur 1,800 

initial burden hours to upgrade its existing systems 
to comply with Rules 614(d)(1) through (4) (or 
$587,500, as monetized). 

1463 As noted above, the Commission estimated 
the initial external cost estimates to comply with 
Rules 614(d)(1) through (4) to be higher for 
exclusive SIPs than for market data aggregation 
firms. The Commission estimated that each 
exclusive SIP will incur $412,500 in initial external 
costs to modify its systems to comply with Rules 
614(d)(1) through (4). 

1464 The Commission used the monthly market 
data access and redistribution fees currently 
charged by the CTA/CQ SIP and Nasdaq UTP SIP 
as the basis of this estimate ($14,000). 

1465 This estimate was based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. See NYSE Price List 2020, supra note 
1434. 

1466 The Commission estimated that each 
exclusive SIP would incur the following initial 
external costs: [($412,500 to modify systems to 
comply with Rules 614(d)(1) through (4)) + ($14,000 
to purchase market data) + ($194,000 to co-locate 
within four exchange data centers)] = $620,500. 

1467 Based on discussions with a market 
participant, the Commission reached the following 
estimates for a market data aggregation firm: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] = 900 initial burden hours across the market 
data aggregation firms. As noted above, the 
Commission increased this initial burden hour 
estimate to apply to the exclusive SIPs. Therefore, 
the Commission preliminarily estimated that each 
exclusive SIP will incur 1,800 initial burden hours 
to upgrade its existing systems to comply with 
Rules 614(d)(1) through (4) (or $587,500, as 
monetized). The aggregate initial burden hour 
estimate for two exclusive SIPs would be [(1,800 
initial burden hours) × (2 exclusive SIPs)] = 3,600 
initial burden hours. 

1468 The Commission preliminarily estimated that 
the exclusive SIPs would incur the following initial 
external costs: [($412,500 to modify systems to 
comply with Rules 614(d)(1) through (4)) + ($14,000 
to purchase market data) + ($194,000 to co-locate 
within four exchange data centers)] × [(2 exclusive 
SIPs)] = $1,241,000. 

1469 IDS Letter I at 13, n. 38. 

believes broker-dealers that aggregate 
market data would likely incur external 
costs greater than the Commission’s 
estimate to buy new technology (for 
example, hardware and network 
infrastructure). The Commission is also 
revising its total initial burden hour and 
external cost estimates across all broker- 
dealers that aggregate market data to 
reflect a reduction in the number of 
potential competing consolidators that 
are broker-dealers that aggregate market 
data. 

As it did for its market data 
aggregation firm estimates, the 
Commission is increasing its estimated 
burden hours for Sr. Programmers and 
Sr. Systems Analysts by three times as 
well as its estimated external costs to be 
incurred by broker-dealers that 
aggregate market data to purchase new 
technology to upgrade their systems to 
comply with Rules 614(d)(1) through 
(4). The Commission estimates that each 
broker-dealer that aggregates market 
data would incur 2,200 initial burden 
hours to modify its systems to comply 
with Rules 614(d)(1) through (4),1454 
and initial external costs of $618,750 to 
purchase the necessary technology to 
effect such modifications,1455 $194,000 
to establish co-location connectivity to 
the exchange data centers,1456 and 
$14,000 to purchase market data from 
the exchanges,1457 for a total external 
cost to each broker-dealer that 
aggregates market data of $826,750.1458 

The Commission estimates that the total 
initial burden hours for one broker- 
dealers that aggregates market data 
would be 2,200 burden hours,1459 and 
that total initial external costs would be 
$826,750 for one broker-dealer that 
aggregates market data to modify its 
systems to comply with Rules 614(d)(1) 
through (4).1460 

(d) Initial Burden and Costs for 
Exclusive SIPs 

(i) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission estimated that the 
exclusive SIPs may have to make a 
greater scope of changes to become 
competing consolidators than market 
data aggregation firms. For this reason, 
the Commission estimated initial 
burden hour and external cost estimates 
that were higher than those estimated 
for market data aggregation firms.1461 
Specifically, the Commission estimated 
that each exclusive SIP would incur 
1,800 initial burden hours 1462 and 

$412,500 in external costs 1463 to modify 
its systems to comply with Rules 
614(d)(1) through (4). Additionally, the 
Commission estimated that an exclusive 
SIP would incur initial external costs of 
$14,000 to purchase market data from 
the SROs,1464 and an additional initial 
external cost of $194,000 to co-locate 
itself at four exchange data centers,1465 
for a total initial external cost of 
$620,500 per existing exclusive SIP,1466 
and an aggregate estimate of 3,600 
initial burden hours 1467 and $1,241,000 
in initial external costs.1468 

(ii) Comments/Responses on Initial 
Burden and Costs 

In response to the commenter that 
believed that the estimated costs 
incurred by potential competing 
consolidators to build or upgrade 
systems to comply with proposed Rules 
614(d)(1) through (4) should be 
increased,1469 the Commission is 
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1470 See supra note 1461. 
1471 The Commission estimated the monetized 

initial burden for this requirement to be $1,394,300. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 2,100 
hours) + (Sr. Systems Analyst at $285/hour for 
1,800 hours) + (Compliance Manager at $310/hour 

for 200 hours) + (Director of Compliance at $489/ 
hour for 100 hours) + (Compliance Attorney at 
$366/hour for 200 hours)] = 4,400 initial burden 
hours to upgrade existing systems to comply with 
Rules 614(d)(1) through (4). The Commission 
derived this estimate based on per hour figures from 
SIFMA’s Management & Professional Earnings in 
the Securities Industry 2013, modified by 
Commission staff to account for an 1,800-hour 
work-year and inflation, and multiplied by 5.35 to 
account for bonuses, firm size, employee benefits, 
and overhead. 

1472 This estimate was originally based on 
discussions with a market participant and the 
Commission’s understanding of hardware costs. 
The Commission has increased this estimated cost 
by three times because the Commission believes 
competing consolidators may potentially build 
aggregation systems in three data centers. 

1473 This estimate is based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. See NYSE Price List 2020, supra note 
1434. 

1474 As it did in the Proposing Release, the 
Commission is using the monthly market data 
access and redistribution fees charged by the CTA/ 
CQ SIP and Nasdaq UTP SIP as the basis of this 
estimate ($14,000). 

1475 The Commission estimated that each 
exclusive SIP would incur the following initial 
external costs: [($1,237,500 to modify systems to 
comply with Rules 614(d)(1) through (4)) + ($14,000 
to purchase market data) + ($194,000 to establish 
co-location connectivity within four exchange data 
centers)] = $1,445,500. 

1476 The Commission estimated the monetized 
initial burden for this requirement to be $1,394,300. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 2,100 
hours) + (Sr. Systems Analyst at $285/hour for 
1,800 hours) + (Compliance Manager at $310/hour 
for 200 hours) + (Director of Compliance at $489/ 
hour for 100 hours) + (Compliance Attorney at 
$366/hour for 200 hours)] × [(2 exclusive SIPs)] = 
8,800 initial burden hours across the exclusive SIPs. 

1477 The Commission estimated that the exclusive 
SIPs would incur the following initial external 
costs: [($1,237,500 to modify systems to comply 
with Rules 614(d)(1) through (4)) + ($14,000 to 
purchase market data) + ($194,000 to establish co- 
location connectivity within four exchange data 
centers)] × [(2 exclusive SIPs)] = $2,891,000. 

1478 Based on discussions with a market 
participant, the Commission reached the following 
estimates for a market data aggregation firm: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] = 6 months (900 burden hours) to upgrade 
existing systems to comply with Rules 614(d)(1) 
through (4). The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. As noted above, the Commission 
increased this initial burden hour estimate to apply 
to the new entrants. Therefore, the Commission 
estimated that each new entrant would incur 3,600 
initial burden hours to build systems to comply 
with Rules 614(d)(1) through (4) (or $1,175,000, as 
monetized). 

1479 As noted above, the Commission increased its 
initial external cost estimates for market data 
aggregation firms to apply to new entrants. In 
particular, the Commission estimated that each new 
entrant will incur $825,000 in initial external costs 
to build systems to comply with Rules 614(d)(1) 
through (4). 

1480 The Commission used the monthly market 
data access and redistribution fees currently 
charged by the CTA/CQ SIP and Nasdaq UTP SIP 
as the basis of this estimate ($14,000). 

1481 This estimate was based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. See NYSE Price List 2020, supra note 
1434. 

1482 The Commission estimated that each new 
entrant would incur the following initial external 
costs: [($825,000 to build systems to comply with 
Rules 614(d)(1) through (4)) + ($14,000 to purchase 
market data) + ($194,000 to co-locate within four 
exchange data centers)] = $1,033,000. 

modifying its initial burden and cost 
estimates for the exclusive SIPs, as 
discussed below. 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission is increasing its 
estimated initial costs and associated 
burden hours for exclusive SIPs that 
choose to become competing 
consolidators to upgrade their systems 
to comply with Rules 614(d)(1) through 
(4). The Commission preliminarily 
believed that the exclusive SIPs would 
have to make a greater scope of changes 
to become competing consolidators than 
market data aggregation firms. For this 
reason, the Commission preliminarily 
estimated initial burden hour and 
external cost estimates that were higher 
than those estimated for market data 
aggregation firms.1470 The Commission 
continues to believe that exclusive SIPs 
will have to make greater changes to 
their systems than market data 
aggregation firms to comply with Rules 
614(d)(1) through (4). However, like 
market data aggregation firms, exclusive 
SIPs will have to spend substantial time 
coding for the new technical changes 
and would likely not have all of the 
components required to comply with 
Rules 614(d)(1) through (4). 
Additionally, the Commission initially 
believed that competing consolidators 
would build aggregation systems in a 
single data center; however, the 
Commission now believes that 
competing consolidators may build 
systems for aggregating data in more 
than one data center. The Commission 
believes exclusive SIPs would likely 
incur external costs greater than the 
Commission’s estimate to buy new 
technology (for example, hardware and 
network infrastructure). 

As it did for its market data 
aggregation firm estimates, the 
Commission is increasing its estimated 
burden hours for Sr. Programmers and 
Sr. Systems Analysts employed by each 
exclusive SIP by three times, as well as 
its estimated external costs to be 
incurred by the exclusive SIPs to 
purchase new technology to upgrade 
their systems to comply with Rules 
614(d)(1) through (4). The Commission 
estimates that each exclusive SIP would 
incur 4,400 initial burden hours to 
modify its systems to comply with Rules 
614(d)(1) through (4),1471 and initial 

external costs of $1,237,500 to purchase 
the necessary technology to effect such 
modifications,1472 $194,000 to establish 
co-location connectivity to the exchange 
data centers,1473 and $14,000 to 
purchase market data from the 
exchanges,1474 for a total external cost to 
each exclusive SIP of $1,445,500.1475 
The Commission estimates that the total 
initial burden hours for two exclusive 
SIPs would be 8,800 burden hours,1476 
and that total initial external costs 
would be $2,891,000 for two exclusive 
SIPs to modify their systems to comply 
with Rules 614(d)(1) through (4).1477 

(e) Initial Burden and Costs for New 
Entrants 

(i) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission estimated that each new 
entrant would incur 3,600 initial burden 

hours 1478 and $825,000 in external 
costs 1479 to build systems to comply 
with Rules 614(d)(1) through (4). 
Additionally, the Commission estimated 
that a new entrant would incur initial 
external costs of $14,000 to purchase 
market data from the SROs,1480 and an 
additional initial external cost of 
$194,000 to co-locate itself at four 
exchange data centers,1481 for a total 
initial external cost of $1,033,000 per 
new entrant,1482 and an aggregate 
estimate of 7,200 initial burden 
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1483 Based on discussions with a market 
participant, the Commission reached the following 
estimates for a market data aggregation firm: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] = 900 initial burden hours. As noted above, 
the Commission increased the per market data 
aggregation firm initial burden hour estimate to 
apply to the new entrants. The Commission 
estimated that each new entrant would incur 3,600 
initial burden hours to build systems to comply 
with Rules 614(d)(1) through (4) (or $1,175,000, as 
monetized). [(3,600 burden hours) × (2 new 
entrants] = 7,200 hours (or $2,350,000 as 
monetized). 

1484 The Commission estimated that each new 
entrant would incur the following initial external 
costs: [($825,000 to build systems to comply with 
Rules 614(d)(1) through (d)(4)) + ($14,000 to 
purchase market data) + ($194,000 to co-locate 
within four exchange data centers) × (2 new 
entrants)] = $1,033,000. [($1,033,000 in initial 
external costs) × (2 new entrants)] = $2,066,000. 

1485 IDS Letter I at 13, n. 38. 
1486 The Commission’s assumption is supported 

by a commenter, which stated, ‘‘The incumbent 
SIPs, the Securities Industry Automation 
Corporation (‘SIAC’) and Nasdaq UTP, will have a 
significant competitive advantage over new entrants 
should they chose [sic] to transition to Competing 

Consolidators. For example, the incumbent SIPs 
will benefit from utilizing the existing 
infrastructure, which was funded by industry 
participants, to transform to a Competing 
Consolidator.’’ MIAX Letter p. 2–3. 

1487 The Commission estimated the monetized 
initial burden for this requirement to be $2,788,600. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 4,200 
hours) + (Sr. Systems Analyst at $285/hour for 
3,600 hours) + (Compliance Manager at $310/hour 
for 400 hours) + (Director of Compliance at $489/ 
hour for 200 hours) + (Compliance Attorney at 
$366/hour for 400 hours)] = 8,800 initial burden 
hours to build systems to comply with Rules 
614(d)(1) through (4). The Commission derived this 
estimate based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. 

1488 This estimate was originally based on 
discussions with a market participant and the 
Commission’s understanding of hardware costs. 
The Commission has increased this estimated cost 
by three times because the Commission believes 
competing consolidators may potentially build 
aggregation systems in three data centers. 

1489 This estimate is based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. See NYSE Price List 2020, supra note 
1434. 

1490 As it did in the Proposing Release, the 
Commission is using the monthly market data 

access and redistribution fees charged by the CTA/ 
CQ SIP and Nasdaq UTP SIP as the basis of this 
estimate ($14,000). 

1491 The Commission estimated that each new 
entrant would incur the following initial external 
costs: [($2,475,000 to build systems to comply with 
Rules 614(d)(1) through (4)) + ($14,000 to purchase 
market data) + ($194,000 to establish co-location 
connectivity within four exchange data centers)] = 
$2,683,000. 

1492 The Commission estimated the monetized 
initial burden for this requirement to be $5,577,200. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 4,200 
hours) + (Sr. Systems Analyst at $285/hour for 
3,600 hours) + (Compliance Manager at $310/hour 
for 400 hours) + (Director of Compliance at $489/ 
hour for 200 hours) + (Compliance Attorney at 
$366/hour for 200 hours)] × [(2 new entrants)] = 
17,600 initial burden hours across the new entrants. 

1493 The Commission estimated that the new 
entrants would incur the following initial external 
costs: [($2,475,000 to build systems to comply with 
Rules 614(d)(1) through (4)) + ($14,000 to purchase 
market data) + ($194,000 to establish co-location 
connectivity within four exchange data centers)] × 
[(2 new entrants)] = $5,366,000. 

1494 See supra note 1394. 
1495 Based on discussions with a market 

participant, the Commission reached the following 
estimates for a market data aggregation firm: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] = 6 months (900 burden hours) to upgrade 
existing systems to comply with Rules 614(d)(1) 
through (4). The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. As it did for its new entrant estimates, 
the Commission increased this initial burden hour 
estimate to apply to the SROs. Therefore, the 
Commission estimated that each SRO will incur 
3,600 initial burden hours to build systems to 
comply with Rules 614(d)(1) through (4) (or 
$1,175,000, as monetized). 

1496 As it did for its new entrant estimates, the 
Commission increased its initial external cost 
estimates for market data aggregation firms to apply 
to the SROs. Therefore, the Commission estimated 
that each SRO will incur $825,000 in initial 
external costs to build systems to comply with 
Rules 614(d)(1) through (4). 

hours 1483 and $2,066,000 in initial 
external costs.1484 

(ii) Comments/Responses on Initial 
Burden and Costs 

In response to the commenter that 
believed that the estimated costs 
incurred by potential competing 
consolidators to build or upgrade 
systems to comply with proposed Rules 
614(d)(1) through (4) should be 
increased,1485 the Commission is 
modifying its initial burden and cost 
estimates for new entrants, as discussed 
below. 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission is increasing its 
estimated initial costs and associated 
burden hours for new entrants that 
choose to become competing 
consolidators to build systems to 
comply with Rules 614(d)(1) through 
(4). The Commission preliminarily 
estimated initial burden hour and 
external cost estimates for new entrants 
that are higher than those estimated for 
the potential entities, other than SROs, 
that may choose to become competing 
consolidators. Because new entrants 
would be wholly new to the business of 
consolidating market data, the 
Commission continues to believe that 
new entrants would incur substantially 
higher burden hours and external costs 
to build new systems to comply with 
Rules 614(d)(1) through (4) than 
potential competing consolidators that 
already collect and aggregate market 
data.1486 Additionally, the Commission 

initially believed that competing 
consolidators would build aggregation 
systems in a single data center; 
however, the Commission now believes 
that competing consolidators may build 
systems for aggregating data in more 
than one data center. The Commission 
is increasing its estimated initial burden 
hours for new entrants to build systems 
to comply with Rules 614(d)(1) through 
(4). The Commission also believes new 
entrants would likely incur external 
costs greater than the Commission’s 
estimate to buy new technology (for 
example, hardware and network 
infrastructure). 

As it did for its market data 
aggregation firm estimates, the 
Commission is increasing its estimated 
burden hours for Sr. Programmers and 
Sr. Systems Analysts by three times for 
new entrants, as well as its estimated 
external costs to be incurred by new 
entrants to purchase new technology to 
upgrade their systems to comply with 
Rules 614(d)(1) through (4). The 
Commission estimates that each new 
entrant would incur 8,800 initial burden 
hours to build systems to comply with 
Rules 614(d)(1) through (4),1487 and 
initial external costs of $2,475,000 to 
purchase the necessary technology to 
build such systems,1488 $194,000 to 
establish co-location connectivity to the 
exchange data centers,1489 and $14,000 
to purchase market data from the 
exchanges,1490 for a total external cost to 

each new entrant of $2,683,000.1491 The 
Commission estimates that the total 
initial burden hours for two new 
entrants would be 17,600 burden 
hours,1492 and that total initial external 
costs would be $5,366,000 for two new 
entrants to build systems to comply 
with Rules 614(d)(1) through (4).1493 

(f) Initial Burden and Costs for SROs 1494 

(i) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission estimated that each SRO 
would incur 3,600 initial burden 
hours 1495 and $825,000 in external 
costs 1496 to build systems to comply 
with Rules 614(d)(1) through (4). 
Additionally, the Commission estimated 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00120 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18715 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

1497 The Commission used the monthly market 
data access and redistribution fees currently 
charged by the CTA/CQ SIP and Nasdaq UTP SIP 
as the basis of this estimate ($14,000). 

1498 This estimate was based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. See NYSE Price List 2020, supra note 
1434. 

1499 The Commission estimated that each SRO 
would incur the following initial external costs: 
[($825,000 to build systems to comply with Rules 
614(d)(1) through (4)) + ($14,000 to purchase 
market data) + ($194,000 to co-locate within four 
exchange data centers)] = $1,033,000. 

1500 Based on discussions with a market 
participant, the Commission reached the following 
estimates for a market data aggregation firm: [(Sr. 
Programmer at $332/hour for 350 hours) + (Sr. 
Systems Analyst at $285/hour for 300 hours) + 
(Compliance Manager at $310/hour for 100 hours) 
+ (Director of Compliance at $489/hour for 50 
hours) + (Compliance Attorney at $366/hour for 100 
hours)] = 900 initial burden hours. As it did for its 
new entrant estimates, the Commission increased 
the per market data aggregation firm initial burden 
hour estimate to apply to the SROs. Therefore, the 
Commission estimated that each SRO would incur 
3,600 initial burden hours to upgrade its existing 
systems to comply with Rules 614(d)(1) through (4) 
(or $1,175,000, as monetized). [(3,600 burden hours) 
× (4 SROs)] = 14,400 hours (or $4,700,000 as 
monetized). 

1501 The Commission estimated that each SRO 
would incur the following initial external costs: 
[($825,000 to build systems to comply with Rules 
614(d)(1) through (4)) + ($14,000 to purchase 
market data) + ($194,000 to co-locate within four 
exchange data centers)] = $1,033,000. [($1,033,000 
in initial external costs) × (4 SROs)] = $4,132,000. 

1502 IDS Letter I at 13. 
1503 See supra note 1394. 

1504 The Commission estimates the monetized 
initial burden for this requirement to be $2,788,600. 
These estimates were initially based on discussions 
with a market participant, modified as discussed 
above: [(Sr. Programmer at $332/hour for 4,200 
hours) + (Sr. Systems Analyst at $285/hour for 
3,600 hours) + (Compliance Manager at $310/hour 
for 400 hours) + (Director of Compliance at $489/ 
hour for 200 hours) + (Compliance Attorney at 
$366/hour for 400 hours)] = 8,800 initial burden 
hours to build systems to comply with Rules 
614(d)(1) through (4). The Commission derived this 
estimate based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. 

1505 This estimate was originally based on 
discussions with a market participant and the 
Commission’s understanding of hardware costs. 

The Commission has increased this estimated cost 
by three times because the Commission believes 
competing consolidators may potentially build 
aggregation systems in three data centers. 

1506 This estimate is based on an estimated 
$48,500 in initial co-location fees as calculated from 
NYSE Price List 2020, multiplied by four exchange 
data centers. See NYSE Price List 2020, supra note 
1434. 

1507 As it did in the Proposing Release, the 
Commission is using the monthly market data 
access and redistribution fees charged by the CTA/ 
CQ SIP and Nasdaq UTP SIP as the basis of this 
estimate ($14,000). 

1508 The Commission estimates that each SRO 
would incur the following initial external costs: 
[($2,475,000 to build systems to comply with Rules 
614(d)(1) through (4)) + ($14,000 to purchase 
market data) + ($194,000 to establish co-location 
connectivity within four exchange data centers)] = 
$2,683,000. 

1509 The Commission estimates the total 
monetized initial burden for this requirement to be 
$2,788,600. These estimates were initially based on 
discussions with a market participant, modified as 
discussed above: [(Sr. Programmer at $332/hour for 
4,200 hours) + (Sr. Systems Analyst at $285/hour 
for 3,600 hours) + (Compliance Manager at $310/ 
hour for 400 hours) + (Director of Compliance at 
$489/hour for 200 hours) + (Compliance Attorney 
at $366/hour for 400 hours)] × [(1 SRO)] = 8,800 
total initial burden hours. 

1510 The Commission estimates that SROs would 
incur the following total initial external costs: 
[($2,475,000 to build systems to comply with Rules 
614(d)(1) through (4)) + ($14,000 to purchase 
market data) + ($194,000 to establish co-location 
connectivity within four exchange data centers)] × 
[(1 SRO)] = $2,683,000. 

that an SRO would incur initial external 
costs of $14,000 to purchase market data 
from the SROs,1497 and an additional 
initial external cost of $194,000 to co- 
locate itself at four exchange data 
centers,1498 for a total initial external 
cost of $1,033,000 per SRO,1499 and an 
aggregate estimate of 14,400 initial 
burden hours 1500 and $4,132,000 in 
initial external costs.1501 

(ii) Comments/Responses on Initial 
Burden and Costs 

In response to the commenter that 
believed that the estimated costs 
incurred by potential competing 
consolidators to build or upgrade 
systems to comply with proposed Rules 
614(d)(1) through (4) should be 
increased,1502 the Commission is 
modifying its initial burden and cost 
estimates for SROs, as discussed below. 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission is increasing its 
estimated initial costs and associated 
burden hours for SROs that choose to 
become competing consolidators to 
build systems to comply with Rules 
614(d)(1) through (4).1503 The 
Commission initially believed and 
continues to believe that these entities 
would have to build new systems to 

comply with Rules 614(d)(1) through (4) 
and thus would incur initial burden 
hours that are similar to new entrants. 
Because SROs that do not operate 
exclusive SIPs would be wholly new to 
the business of consolidating market 
data, these entities would likely incur 
substantially higher burden hours and 
external costs to build new systems to 
comply with Rules 614(d)(1) through (4) 
than potential competing consolidators 
that already collect and aggregate 
market data. Additionally, the 
Commission initially believed that 
competing consolidators would build 
aggregation systems in a single data 
center; however, the Commission now 
believes that competing consolidators 
may build systems for aggregating data 
in more than one data center. The 
Commission is increasing its estimated 
initial burden hours for SROs to build 
systems to comply with Rules 614(d)(1) 
through (4). The Commission also 
believes that SROs would likely incur 
external costs greater than the 
Commission’s estimate to buy new 
technology (for example, hardware and 
network infrastructure). The 
Commission is also revising its total 
initial burden hour and external cost 
estimates across these entities to reflect 
a reduction in the number of such 
competing consolidators. 

As it did for its market data 
aggregation firm estimates, the 
Commission is increasing its estimated 
burden hours for Sr. Programmers and 
Sr. Systems Analysts by three times for 
SROs, as well as its estimated external 
costs to be incurred by SROs to 
purchase new technology to build 
systems to comply with Rules 614(d)(1) 
through (4). The Commission estimates 
that each SRO would incur 8,800 initial 
burden hours to build systems to 
comply with Rules 614(d)(1) through 
(4),1504 and initial external costs of 
$2,475,000 to purchase the necessary 
technology to build such systems,1505 

$194,000 to establish co-location 
connectivity to the exchange data 
centers,1506 and $14,000 to purchase 
market data from the exchanges,1507 for 
a total external cost to each SRO of 
$2,683,000.1508 The Commission 
estimates that the total initial burden 
hours for one SRO would be 8,800 
burden hours 1509 and that total initial 
external costs would be $2,683,000 for 
one SRO to build systems to comply 
with Rules 614(d)(1) through (4).1510 

(g) Ongoing Burden and Costs for 
Competing Consolidators 

(i) Proposed Estimates—Ongoing 
Burden and Costs 

In the Proposing Release, the 
Commission estimated that once a 
competing consolidator’s system had 
been built, all types of entities that 
could become a competing 
consolidators (i.e., existing market data 
aggregation firms, broker-dealers that 
aggregate market data, exclusive SIPs, 
new entrants, and SROs) would incur 
annual ongoing burden hours and 
external costs to operate and maintain 
their systems to comply with Rules 
614(d)(1) through (4) and that the 
annual ongoing burdens would be 
similar for all types of competing 
consolidators because such systems 
would likely be similar in nature. 
Therefore, the Commission estimated 
the same annual ongoing burden hours 
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1511 The Commission estimated that once a 
competing consolidator’s infrastructure was in 
place, the burden of operating and maintaining the 
infrastructure would be less than the burdens 
associated with establishing the infrastructure. The 
Commission estimated the monetized initial burden 
for this requirement to be $176,250. The 
Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead: [(Sr. Programmer 
at $332 for 210 hours) + (Sr. Systems Analyst at 
$285 for 180 hours) + (Compliance Manager at $310 
for 60 hours) + (Director of Compliance at $489 for 
30 hours) + (Compliance Attorney at $366 for 60 
hours)] = 540 burden hours per entity and $176,250. 

1512 This estimate was based on the initial 
external cost estimate for a market data aggregation 
firm to modify its systems to comply with Rules 
614(d)(1) through (4), but reduced because the 
Commission estimated that once a competing 
consolidator’s infrastructure was in place, the 
burden of operating and maintaining the 
infrastructure would be less than the burdens 
associated with establishing the infrastructure. 

1513 The Commission used the monthly market 
data access and redistribution fees currently 
charged by the CTA/CQ SIP and Nasdaq UTP SIP 
as the basis of this estimate ($14,000), multiplied 
by 12 months. 

1514 This estimate was based on an estimated 
$95,890 in monthly co-location fees as calculated 
from NYSE Price List 2020, multiplied by four 
exchange data centers over 12 months. The 
Commission estimated that the market data 
aggregators would already be co-located at the four 
exchange data centers, which may lower this 
estimate for this category of respondent. See NYSE 
Price List 2020, supra note 1434. 

1515 $4,894,445 = [($123,725 to operate and 
maintain systems to comply with Rules 614(d)(1) 
through (4)) + ($168,000 in monthly market data 
fees over 12 months) + ($4,602,720 to co-locate 
within four exchange data centers over 12 months)]. 

1516 The Commission estimated the monetized 
annual ongoing burden for this requirement to be 
$352,500. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Sr. Programmer at $332 for 210 hours) 
+ (Sr. Systems Analyst at $285 for 180 hours) + 
(Compliance Manager at $310 for 60 hours) + 
(Director of Compliance at $489 for 30 hours) + 
(Compliance Attorney at $366 for 60 hours)] × [(2 
market data aggregation firms/broker-dealers that 
currently aggregate market data/exclusive SIPs/new 
entrants)] = 1,080 annual ongoing burden hours and 
$352,500. 

1517 The Commission estimated that the market 
data aggregation firms/broker-dealers that currently 
aggregate market data for their own usage/exclusive 
SIPs/new entrants would incur the following 
aggregate annual ongoing external costs: [($123,725 
to operate and maintain systems to comply with 
Rules 614(d)(1) through (4)) + ($168,000 in monthly 
market data fees over 12 months) + ($4,602,720 to 
co-locate within four exchange data centers over 12 
months)] × [(2 entities)] = $9,788,890. 

1518 The Commission estimated the monetized 
initial burden for this requirement to be $353,500. 
The Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead: [(Sr. Programmer 
at $332 for 210 hours) + (Sr. Systems Analyst at 
$285 for 180 hours) + (Compliance Manager at $310 
for 60 hours) + (Director of Compliance at $489 for 
30 hours) + (Compliance Attorney at $366 for 60 
hours)] × [(4 SROs)] = 2,160 annual ongoing burden 
hours across the SROs and $705,000. 

1519 The Commission estimated that the SROs 
would incur the following initial external costs: 
[($123,725 to operate and maintain systems to 
comply with Rules 614(d)(1) through (4)) + 
($168,000 in monthly market data fees over 12 
months) + ($4,602,720 to co-locate within four 
exchange data centers over 12 months)] × [(4 SROs)] 
= $19,577,780 across the SROs. 

1520 One commenter stated that the costs to the 
industry may be significantly higher than the 
ongoing annual costs incurred by each competing 
consolidator because the proposal did not explain 
the fees the competing consolidators would charge 
investors. See Cboe Letter at 24. 

1521 IDS Letter I at 13, n. 38. 
1522 The Commission estimates the monetized 

annual ongoing burden for this requirement to be 
$418,290. These estimates were based on 

and external costs for the five types of 
entities that the Commission anticipated 
may choose to become competing 
consolidators. 

Competing consolidators would incur 
annual ongoing burden hours and 
external costs to operate and maintain 
their modified systems to comply with 
Rules 614(d)(1) through (4). Specifically, 
the Commission estimated that each 
entity would incur 540 annual ongoing 
burden hours 1511 and $123,725 in 
annual ongoing external costs 1512 to 
operate and maintain its systems to 
comply with Rules 614(d)(1) through 
(4). 

Further, the Commission estimated 
that each competing consolidator would 
incur annual ongoing external costs of 
$168,000 to purchase market data from 
the SROs,1513 and an additional annual 
ongoing external cost of $4,602,720 to 
co-locate itself at four exchange data 
centers,1514 for a total annual ongoing 
external cost of $4,894,445 per 
entity.1515 In the Proposing Release, the 
Commission estimated that there would 
be two entities per category of potential 
competing consolidators for existing 
market data aggregators, broker-dealers 

that currently aggregate market data, 
exclusive SIPs, and new entrants, and 
that for each of these categories, the 
aggregate estimates would amount to 
estimate of 1,080 annual ongoing 
burden hours 1516 and $9,797,530 in 
annual ongoing external costs.1517 In 
addition, the Commission estimated that 
there would be four SROs that would 
become a competing consolidator and 
that the SROs would incur an aggregate 
estimate of 2,160 annual ongoing 
burden hours 1518 and $19,577,780 in 
annual ongoing external costs.1519 

(ii) Comments/Responses on Ongoing 
Burden and Costs 1520 

No commenters suggested changes to 
the Commission’s estimated ongoing 
burden hours and external costs that 
competing consolidators would incur in 
maintaining and operating their systems 

to comply with Rules 614(d)(1) through 
(4). However, one commenter noted that 
the NYSE’s ongoing costs associated 
with the NMS network are $215,000 per 
year,1521 which is less than the burden 
hours and external costs the 
Commission preliminarily estimated a 
competing consolidator would incur for 
operating and maintaining a system to 
comply with Rules 614(d)(1) through 
(4). As noted earlier, the Commission 
does not believe that the NMS network 
costs are directly applicable to the 
burden hour and cost estimates 
applicable to competing consolidators to 
build and operate systems to comply 
with Rules 614(d)(1) through (4). 
However, the Commission believes it is 
reasonable to increase its ongoing 
burden hour and external cost estimates 
to operate systems to collect, 
consolidate, and disseminate 
consolidated market data. As it did for 
its initial burden hour and external cost 
estimates, the Commission is increasing 
its estimated ongoing burden hours for 
Sr. Programmers and Sr. Systems 
Analysts by three times because 
competing consolidators may 
potentially build aggregation systems in 
three data centers, so they consequently 
must maintain these systems, as well as 
its estimated external costs associated 
with operating and maintaining systems 
by three times, for the same reason. 

(iii) Adopted Estimates—Annual 
Ongoing and Costs 

The Commission continues to believe 
that all types of competing consolidators 
would incur similar ongoing, annual 
burdens once their systems have been 
built because such systems would likely 
be similar in nature. As it did for its 
revised initial burden hour and external 
cost estimates, the Commission is 
increasing by three times its estimated 
ongoing burden hours for Sr. 
Programmers and Sr. Systems Analysts 
and external ongoing technology cost 
estimates because competing 
consolidators may potentially build 
aggregation systems in three data 
centers, and would have to maintain 
these systems. The Commission is also 
revising its total ongoing burden hour 
and external cost estimates to reflect a 
reduction in the number of potential 
broker-dealers that aggregate market 
data for internal uses and SRO 
competing consolidators. 

The Commission estimates that each 
competing consolidator would incur 
1,320 ongoing, annual burden hours 1522 
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discussions with a market participant, modified as 
discussed above: [(Sr. Programmer at $332/hour for 
630 hours) + (Sr. Systems Analyst at $285/hour for 
540 hours) + (Compliance Manager at $310/hour for 
60 hours) + (Director of Compliance at $489/hour 
for 30 hours) + (Compliance Attorney at $366/hour 
for 60 hours)] = 1,320 ongoing, annual burden hours 
per competing consolidator to operate and maintain 
systems to comply with Rules 614(d)(1) through (4). 
The Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead. 

1523 This estimate was originally based on 
discussions with a market participant and the 
Commission’s understanding of hardware costs. 
The Commission has increased this estimated cost 
by three times because the Commission believes 
that competing consolidators would have to 
maintain aggregation systems in three data centers. 

1524 This estimate was based on an estimated 
$95,890 in monthly co-location fees as calculated 
from NYSE Price List 2020, multiplied by four 
exchange data centers over 12 months. 

1525 As it did in the Proposing Release, the 
Commission used the monthly market data access 
and redistribution fees currently charged by the 
CTA/CQ SIP and Nasdaq UTP SIP as the basis of 
this estimate ($14,000), multiplied by 12 months. 

1526 The Commission estimates that each market 
data aggregation firm/broker-dealer that aggregates 
market data/exclusive SIP/new entrant/SRO would 
incur the following ongoing, annual external costs: 
[($371,175 to operate and maintain systems to 
comply with Rules 614(d)(1) through (4)) + 
($168,000 to purchase market data) + ($4,602,720 
for co-location connectivity within four exchange 
data centers)] = $5,141,895. 

1527 The Commission estimates the total 
monetized annual ongoing burden for this 
requirement to be $836,580. These estimates were 
based on discussions with a market participant, 
modified as discussed above: [(Sr. Programmer at 
$332/hour for 630 hours) + (Sr. Systems Analyst at 
$285/hour for 540 hours) + (Compliance Manager 
at $310/hour for 60 hours) + (Director of 
Compliance at $489/hour for 30 hours) + 
(Compliance Attorney at $366/hour for 60 hours)] 
× [(2 market data aggregation firms/exclusive SIPs/ 
new entrants] = 2,640 total ongoing, annual burden 
hours to operate and maintain systems to comply 
with Rules 614(d)(1) through (4) for each of these 
categories of competing consolidator. The 
Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead. 

1528 The Commission estimates the total annual 
ongoing external cost for market data aggregation 
firms/exclusive SIPs/new entrants would be: 
[($371,175 to operate and maintain systems to 
comply with Rules 614(d)(1) through (4)) + 
($168,000 to purchase market data) + ($4,602,720 
for co-location connectivity within four exchange 
data centers)] × [(2 market data aggregation firms/ 
exclusive SIPs/new entrants)] = $10,283,790 for 
each of these categories of competing consolidator. 

1529 The Commission estimates the total 
monetized annual ongoing burden for this 
requirement to be $418,290. These estimates were 
based on discussions with a market participant, 
modified as discussed above: [(Sr. Programmer at 
$332/hour for 630 hours) + (Sr. Systems Analyst at 
$285/hour for 540 hours) + (Compliance Manager 
at $310/hour for 60 hours) + (Director of 
Compliance at $489/hour for 30 hours) + 
(Compliance Attorney at $366/hour for 60 hours)] 
× [(1 broker-dealer that aggregates market data/ 
SRO)] = 1,320 total ongoing, annual burden hours 
to operate and maintain systems to comply with 
Rules 614(d)(1) through (4) for each of these 
categories of competing consolidator. The 
Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead. 

1530 The Commission estimates the total annual 
ongoing external cost for broker-dealers that 
aggregate market data/SROs would be: [($371,175 to 
operate and maintain systems to comply with Rules 
614(d)(1) through (4)) + ($168,000 to purchase 
market data) + ($4,602,720 for co-location 
connectivity within four exchange data centers)] × 
[(1 broker-dealer that aggregates market data/SRO)] 
= $5,141,885 for each of these categories of 
competing consolidator. 

1531 The Commission based this estimate on the 
$218 hourly rate as of May 2019 for a paralegal × 
40 hours. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead. 

1532 See Security Based Swap Data Repository 
Registration, Duties, and Core Principles, Securities 
Exchange Act Release No. 74246 (Feb. 11, 2015), 80 
FR 14438 (Mar. 19, 2015) at 14541. 

and external costs of $371,175 to 
operate and maintain its systems to 
comply with Rules 614(d)(1) through 
(4),1523 as well as external ongoing, 
annual external costs of $4,602,720 for 
co-location connectivity to the exchange 
data centers,1524 and $168,000 to 
purchase market data from the 
exchanges,1525 for a total ongoing, 
annual external cost to each competing 
consolidator of $5,141,895.1526 

The Commission estimates that the 
total ongoing, annual external burden 
hours to be incurred by market data 
aggregation firms, exclusive SIPs and 
new entrants would be 2,640 burden 
hours,1527 for each of these categories of 

competing consolidator, as well as total 
ongoing, annual external costs of 
$10,283,790,1528 for each of these 
categories of competing consolidator. 

The Commission estimates that the 
total ongoing, annual external burden 
hours to be incurred by broker-dealers 
that aggregate market data and SROs 
would be 1,320 burden hours,1529 for 
each of these categories of competing 
consolidator, as well as total ongoing, 
annual external costs of $5,141,885,1530 
for each of these categories of competing 
consolidator. 

4. Recordkeeping 

Rule 614(d)(7) requires each 
competing consolidator to keep and 
preserve at least one copy of all 
documents made or received by it in the 
course of its business and in the 
conduct of its business. These 
documents must be kept for a period of 
no less than five years, the first two 
years in an easily accessible place. Rule 
614(d)(8) requires each competing 
consolidator to furnish promptly these 
documents to any representative of the 
Commission upon request. 

(a) Initial Burden and Costs 

(i) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission estimated that these 
requirements would create an initial 
burden of 40 hours (for a total cost of 
$8,720),1531 for a total initial burden of 
480 hours for all respondents (for a total 
cost of $104,640). These estimates were 
based on the Commission’s experience 
with recordkeeping costs and consistent 
with prior burden estimates for similar 
provisions.1532 

(ii) Comments/Responses on Initial 
Burden and Costs 

The Commission did not receive any 
comments on the estimated initial 
burdens and costs of Rules 614(d)(7) 
and (8). 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission is revising its 
preliminary estimates to account for the 
downward estimate from 12 competing 
consolidators to 8 competing 
consolidators. The Commission 
estimates that the initial burden of 40 
hours (for a total cost of $8,720) for a 
total initial burden of 320 hours for all 
respondents (for a total cost of $69,760) 
is reasonable based upon the 
Commission’s experiences with 
estimating similar provisions. 

(b) Ongoing Burden and Costs 

(i) Proposed Estimates—Ongoing 
Burden and Costs 

The Commission estimated that the 
ongoing annual burden of recordkeeping 
in accordance with Rules 614(d)(7) and 
(8) would be 20 hours per respondent 
(for a total cost of $4,360) and a total 
ongoing annual burden of 240 hours for 
all respondents (for a total cost of 
$52,320). 

(ii) Comments/Responses on Ongoing 
Burden and Costs 

The Commission did not receive any 
comments on the estimated ongoing 
burdens and costs of Rules 614(d)(7) 
and (8). 
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1533 This figure was based on the estimated initial 
paperwork burden for 17 CFR 242.606(a) (Rule 
606(a)), which requires each broker or dealer to 
make publicly available on a website a quarterly 
report on its routing of non-directed orders in NMS 
stocks that are submitted on a held basis and of 
non-directed orders that are customer orders in 
NMS securities. See Securities Exchange Act 
Release No. 84528 (Nov. 2, 2018), 83 FR 58338 
(Nov. 19, 2018) (‘‘Order Handling Disclosure 
Release’’). In the Proposing Release, the 
Commission converted the 10 hour estimate for a 
quarterly report to an estimate for a monthly report. 
In addition, the Commission added the burden of 
posting the required information to the website. The 
Commission estimated the monetized initial burden 
for this requirement to be $80,507. The Commission 
derived this estimate based on per hour figures from 
SIFMA’s Management & Professional Earnings in 
the Securities Industry 2013, modified by 
Commission staff to account for an 1,800-hour 
work-year and inflation, and multiplied by 5.35 to 
account for bonuses, firm size, employee benefits, 
and overhead: [(Sr. Programmer at $332 per hour for 
160 hours) + (Sr. Database Administrator at $342 
per hour for 20 hours) + (Sr. Business Analyst at 
$275 per hour for 20 hours) + (Attorney at $417 per 
hour for 4 hours) + (Sr. Operations Manager at $366 
per hour for 20 hours) + (Systems Analyst at $263 
per hour for 16 hours) + ($308.50 blended rate for 
Sr. Systems Analyst and Sr. Programmer for 6 
hours)] = 246 initial burden hours per competing 
consolidator and $80,507. 

1534 The Commission estimated that each 
competing consolidator would incur an initial 
external cost of $800 for an external website 
developer to create the website. 

1535 The Commission estimated the monetized 
initial aggregate burden for this requirement to be 
$966,804. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Sr. Programmer at $332 per hour for 160 
hours) + (Sr. Database Administrator at $342 per 
hour for 20 hours) + (Sr. Business Analyst at $275 
per hour for 20 hours) + (Attorney at $417 per hour 
for 4 hours) + (Sr. Operations Manager at $366 per 
hour for 20 hours) + (Systems Analyst at $263 per 
hour for 16 hours) + ($308.50 blended rate for Sr. 
Systems Analyst and Sr. Programmer for 6 hours)] 
× [(12 competing consolidators)] = 2,952 initial 
aggregate burden hours across the competing 
consolidators and $966,804. 

1536 $9,600 = ($800 for an external website 
developer to create the website) × (12 competing 
consolidators). 

1537 This figure was based on the estimated initial 
paperwork burden for Rule 606(a), which requires 
each broker or dealer to make publicly available on 
a website a quarterly report on its routing of non- 
directed orders in NMS stocks that are submitted 
on a held basis and of non-directed orders that are 
customer orders in NMS securities. See Order 
Handling Disclosure Release, supra note 1533. In 
the Proposing Release, the Commission converted 
the 10 hour estimate for a quarterly report to an 
estimate for a monthly report. In addition, the 
Commission added the burden of posting the 
required information to the website. The 
Commission estimated the monetized initial burden 
for this requirement to be $80,507. The Commission 
derived this estimate based on per hour figures from 
SIFMA’s Management & Professional Earnings in 
the Securities Industry 2013, modified by 
Commission staff to account for an 1,800-hour 
work-year and inflation, and multiplied by 5.35 to 
account for bonuses, firm size, employee benefits, 
and overhead: [(Sr. Programmer at $332 per hour for 
160 hours) + (Sr. Database Administrator at $342 
per hour for 20 hours) + (Sr. Business Analyst at 
$275 per hour for 20 hours) + (Attorney at $417 per 
hour for 4 hours) + (Sr. Operations Manager at $366 
per hour for 20 hours) + (Systems Analyst at $263 
per hour for 16 hours) + ($308.50 blended rate for 
Sr. Systems Analyst and Sr. Programmer for 6 
hours)] = 246 initial burden hours per competing 
consolidator and $80,507. 

1538 The Commission estimated that each 
competing consolidator would incur an initial 
external cost of $800 for an external website 
developer to create the website. 

1539 The Commission estimates the monetized 
initial aggregate burden for this requirement to be 
$644,056. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Sr. Programmer at $332 per hour for 160 
hours) + (Sr. Database Administrator at $342 per 
hour for 20 hours) + (Sr. Business Analyst at $275 
per hour for 20 hours) + (Attorney at $417 per hour 
for 4 hours) + (Sr. Operations Manager at $366 per 
hour for 20 hours) + (Systems Analyst at $263 per 
hour for 16 hours) + ($308.50 blended rate for Sr. 
Systems Analyst and Sr. Programmer for 6 hours)] 
× [(8 competing consolidators)] = 1,968 initial 
aggregate burden hours across the competing 
consolidators and $644,056. 

1540 $6,400 = ($800 for an external website 
developer to create the website) × (8 competing 
consolidators). 

1541 This figure was based on the estimated 
ongoing paperwork burden for Rule 606(a), which 
requires each broker or dealer to make publicly 
available on a website a report on a quarterly basis. 
In the Paperwork Reduction Act discussion for Rule 
606(a), the Commission established that the average 
annual burden for a broker-dealer to comply with 
Rules 606(a)(1)(i) through (iii) would be 10 hours. 
See Order Handling Disclosure Release, supra note 
1533. In the Proposing Release, the Commission 
converted the 10 hour estimate for a quarterly 
report to an estimate for a monthly report. In 
addition, the Commission added the burden of 
updating the website. The Commission estimated 
the monetized annual burden for this requirement 
to be $3,768.50. The Commission derived this 
estimate based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Sr. Business Analyst at $275 per hour 
for 5 hours) + (Attorney at $417 per hour for 5 
hours) + ($308.50 blended rate for Sr. Systems 
Analyst and Sr. Programmer for 1 hour)] × [(12 
months)] = 132 initial burden hours per competing 
consolidator and $45,222. 

(iii) Adopted Estimates—Ongoing 
Burden and Costs 

The Commission is revising its 
preliminary estimates to account for the 
downward estimate from 12 competing 
consolidators to eight competing 
consolidators. The Commission 
estimates that the ongoing burden of 20 
hours (for a total cost of $4,360) for a 
total initial burden of 160 hours for all 
respondents (for a total cost of $34,880) 
is reasonable based upon the 
Commission’s experiences with 
estimating similar provisions. 

5. Reports and Reviews 
Rules 614(d)(5) and (6) requires 

competing consolidators to produce 
monthly reports on performance metrics 
and systems issues. 

(a) Initial Burden and Costs 

(i) Proposed Estimates—Initial Burden 
and Costs 

The Commission estimated that the 
average one-time, initial burden to 
program systems to produce the 
monthly reports required by Rules 
614(d)(5) and (6), including keeping the 
information publicly posted and free 
and accessible (in downloadable files 
under Rule 614(d)(5)), would be 246 
hours per competing consolidator (for a 
total cost of $80,507) 1533 and $800 in 
external costs.1534 The Commission 
estimated that the total initial burden 
would be 2,952 hours (for a total cost of 

$966,804) 1535 and a total initial external 
cost of $9,600.1536 

(ii) Comments/Responses on Initial 
Burden and Costs 

The Commission did not receive any 
comments on the estimated initial 
burdens and costs of Rules 614(d)(5) 
and (6). 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission is revising its 
preliminary estimates to account for the 
downward estimate from 12 competing 
consolidators to eight competing 
consolidators. The Commission 
estimates that the initial burden of 246 
hours per competing consolidator (for a 
total cost of $80,507) 1537 and $800 in 
external costs.1538 The Commission 

estimates that the total initial burden 
would be 1,968 hours (for a total cost of 
$644,056) 1539 and a total initial external 
cost of $6,400.1540 

(b) Ongoing Burden and Costs 

(i) Proposed Estimates—Ongoing 
Burden and Costs 

The Commission estimated that each 
competing consolidator would incur an 
average burden of 11 hours to prepare 
and make publicly available a monthly 
report in the format required by Rules 
614(d)(5) and (6) (for a total cost of 
$3,768.50), or a burden of 132 hours per 
year (for a total cost of $45,222).1541 
Once a report is posted on an internet 
website, the Commission estimated that 
there would not be an additional burden 
to allow the report to remain posted for 
the period of time specified in the rules. 
The Commission estimated the total 
burden per year for all competing 
consolidators to comply with the 
monthly reporting requirement in Rules 
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1542 The Commission estimated the monetized 
annual aggregate burden for this requirement to be 
$542,664. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Sr. Business Analyst at $275 per hour 
for 5 hours) + (Attorney at $417 per hour for 5 
hours) + ($308.50 blended rate for Sr. Systems 
Analyst and Sr. Programmer for 1 hour)] × [(12 
competing consolidators)] × [(12 months)] = 1,584 
aggregate burden hours across the competing 
consolidators and $542,664. 

1543 This figure was based on the estimated 
ongoing paperwork burden for Rule 606(a), which 
requires each broker or dealer to make publicly 
available on a website a report on a quarterly basis. 
In the Paperwork Reduction Act discussion for Rule 
606(a), the Commission established that the average 
annual burden for a broker-dealer to comply with 
Rules 606(a)(1)(i) through (iii) would be 10 hours. 
See Order Handling Disclosure Release, supra note 
1533, at 58388. In the Proposing Release, the 
Commission converted the 10 hour estimate for a 
quarterly report to an estimate for a monthly report. 
In addition, the Commission added the burden of 
updating the website. The Commission estimated 
the monetized annual burden for this requirement 
to be $3,768.50. The Commission derived this 
estimate based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Sr. Business Analyst at $275 per hour 
for 5 hours) + (Attorney at $417 per hour for 5 
hours) + ($308.50 blended rate for Sr. Systems 
Analyst and Sr. Programmer for 1 hour)] × [(12 
months)] = 132 initial burden hours per competing 
consolidator and $45,222. 

1544 The Commission estimates the monetized 
annual aggregate burden for this requirement to be 
$361,776. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Sr. Business Analyst at $275 per hour 
for 5 hours) + (Attorney at $417 per hour for 5 
hours) + ($308.50 blended rate for Sr. Systems 
Analyst and Sr. Programmer for 1 hour)] × [(8 
competing consolidators)] × [(12 months)] = 1,056 
aggregate burden hours across the competing 
consolidators and $361,776. 

1545 Currently, under the Equity Data Plans, the 
SROs attach timestamps to quotation information 
and transaction information provided to the 
exclusive SIPs. See, e.g., Nasdaq UTP Plan, supra 
note 10, at Section VIII; CQ Plan, supra note 10, at 
Section VI; CTA Plan, supra note 10, at Section VI. 

1546 The Commission estimated the monetized 
burden for this requirement to be $130,860. The 
Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead: [(Attorney at $417 
for (420 × 17) hours)]. 

1547 See NYSE Letter II at 28. 
1548 The Commission reduced the initial burden 

hours by three-fourths to develop this estimate. 

614(d)(5) and (6) to be 1,584 hours (for 
a total cost of $542,664).1542 

(ii) Comments/Responses on Ongoing 
Burden and Costs 

The Commission did not receive any 
comments on the estimated ongoing 
burdens and costs of Rules 614(d)(5) 
and (6). 

(iii) Adopted Estimates—Ongoing 
Burden and Costs 

The Commission is revising its 
preliminary estimates to account for the 
downward estimate from 12 competing 
consolidators to eight competing 
consolidators. The Commission 
estimates that each competing 
consolidator would incur an average 
burden of 11 hours to prepare and make 
publicly available a monthly report in 
the format required by Rules 614(d)(5) 
and (6) (for a total cost of $3,768.50), or 
a burden of 132 hours per year (for a 
total cost of $45,222).1543 Once a report 
is posted on an internet website, the 
Commission estimates that there would 
not be an additional burden to allow the 
report to remain posted for the period of 
time specified in the rules. The 
Commission estimates the total burden 
per year for all competing consolidators 

to comply with the monthly reporting 
requirement in Rules 614(d)(5) and (6) 
to be 1,056 hours (for a total cost of 
$361,776).1544 

6. Amendment to the Effective National 
Market System Plan(s) for NMS Stocks 

Rule 614(e) requires the participants 
to the effective national market system 
plan(s) for NMS stocks to file an 
amendment with the Commission, 
pursuant to Rule 608, that includes 
several specified provisions, including 
an amendment that conforms the plan(s) 
to reflect the provision of information 
necessary to generate consolidated 
market data by the SROs to competing 
consolidators, the application of certain 
timestamps by the SROs, assessment of 
competing consolidator performance 
and the provision of an annual report, 
the development of a list that identifies 
the primary listing exchange for each 
NMS stock and the calculation and 
publication of gross revenues. 

(a) Proposed Estimates—Initial Burden 
and Costs 

In the Proposing Release, the 
Commission estimated that the 
amendment to the effective national 
market system plan(s) would impose a 
one-time burden and cost. Specifically, 
the Commission estimated that it would 
take the participants to the effective 
national market system plan(s) 
approximately 420 hours to prepare the 
amendment. The preliminary estimate 
included 210 hours for an SRO to 
comply with the timestamps 
requirement, including a review and 
any applicable change to technical 
systems and rules. Each SRO already 
employs some form of timestamping, 
and the Commission did not necessarily 
expect that the burden to comply with 
the timestamp requirement would be 
particularly burdensome.1545 The 
preliminary estimate also included 105 
hours for the participants to compose 

the form of annual report on competing 
consolidator performance. Finally, the 
preliminary estimate includes 20 hours 
for the participants to compile and 
confirm the primary listing exchange for 
each NMS stock. The initial burden 
hours for all respondents would be 420 
hours × 17 (for a total cost of 
$2,977,380).1546 

(b) Comments/Responses on Initial 
Burden and Costs 

One commenter stated that the SROs 
would continue to incur costs 
associated with the effective national 
market system plan, such as 
implementing the application of 
timestamps and assessing competing 
consolidators and developing an annual 
report.1547 This commenter, however, 
did not provide comment on the 
Commission’s preliminary estimates. 

(c) Adopted Estimates 
The Commission is modifying the 

estimates for the initial burden and 
costs to the SROs to file the amendment 
required pursuant to Rule 614(e) to 
eliminate the multiplication of the 
burden by each SRO because the 
respondents would file this amendment 
jointly, rather than individually, in 
connection with their status as 
participants in the effective national 
market system plan(s). Hence, the initial 
burden hours for all respondents would 
be 420 hours (for a total cost of 
$175,140). 

In addition, the Commission now 
believes that there would be ongoing 
burden and costs related to the 
amendment, including 245 hours for 
maintaining the required timestamps, 
conducting assessments of competing 
consolidators, preparing an annual 
report, maintaining the list of the 
primary listing exchange for each NMS 
stock, and calculating gross revenues. 
For the required timestamps, the 
Commission believes that the ongoing 
burden for such requirement to be 
minimal once the initial timestamping 
process is established. The Commission 
estimates that the ongoing burden for 
timestamping to be 50 hours.1548 The 
Commission estimates the ongoing 
burden for reviewing competing 
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1549 The Commission estimates that the ongoing 
burden for developing the annual report will be the 
same as the initial burden. 

1550 The Commission reduced the initial burden 
estimate by half because the primary listing 
exchange for an NMS stock does not typically 
change. Accordingly, the Commission believes that 
the ongoing burden of monitoring and updating the 
list to be minimal. 

1551 For example, the primary listing exchanges 
currently calculate LULD price bands and related 
information to generate synthetic LULD price 
bands. See Nasdaq, Equity Trader Alert #2016–79: 
NASDAQ Announces Improved Protections for 
Equity Markets Coming Out of Halts (‘‘Leaky 
Bands’’) (Apr. 12, 2016), available at https://
www.nasdaqtrader.com/TraderNews.aspx?id=
ETA2016-79; NYSE, Trader Update: NYSE and 
NYSE MKT: Enhanced Limit Up Limit Down 
Procedures (Aug. 1, 2016), available at https://
www.nyse.com/trader-update/history#
110000029205; Securities Exchange Act Release No. 
34–78435 (July 28, 2016), 81 FR 51239 (Aug. 3, 
2016) (SR–FINRA–2016–028). 

1552 The Commission based its estimate on the 
burden hour estimate provided in connection with 
the adoption of Regulation SHO because the 
requirements are similar to what a national 
securities exchange or national securities 
association would need to do to comply with 
proposed Rule 603(b). See Commission, Supporting 
Statement for the Paperwork Reduction Act 
Information Collection Submission for Rule 201 and 
Rule 200(g) of Regulation SHO (Sept. 5, 2019). 

1553 The Commission estimated the monetized 
initial burden for this requirement to be $70,865. 
The Commission derived this estimate based on per 
hour figures from SIFMA’s Management & 
Professional Earnings in the Securities Industry 
2013, modified by Commission staff to account for 
an 1,800-hour work-year and inflation, and 
multiplied by 5.35 to account for bonuses, firm size, 
employee benefits, and overhead: [(Compliance 
Manager at $310 for 105 hours) + (Attorney at $417 
for 70 hours) + (Sr. Systems Analyst at $285 for 20 
hours) + (Operations Specialist at $137 for 25 
hours)] = 220 initial burden hours and $70,865. 

1554 See FINRA Letter at 3–4. 

1555 See NYSE Letter II at 20–21. 
1556 See supra note 826 and accompanying text. 
1557 See supra Section II.B. 
1558 See supra Section II.H.2(a). 

consolidator performance and 
developing the annual report to be 105 
hours.1549 The Commission estimates 
the ongoing burden for maintaining the 
list of the primary listing exchange for 
each NMS stock to be 10 hours 
annually.1550 Finally, the Commission 
estimates the ongoing burden for 
calculating gross plan revenues to be 
minimal. The Equity Data Plans already 
calculate and publish revenue figures so 
the Commission believes that 
establishing a new calculation and 
publication process to be 80 hours. 

7. Collection and Dissemination of 
Information by National Securities 
Exchanges and National Securities 
Associations 

Rule 603(b) requires every national 
securities exchange on which an NMS 
stock is traded and national securities 
association to make available to all 
competing consolidators and self- 
aggregators all information with respect 
to quotations for and transactions in 
NMS stocks, including all data 
necessary to generate consolidated 
market data, in the same manner and 
using the same methods, including all 
methods of access and using the same 
formats, as such exchange or association 
makes available any information with 
respect to quotations for and 
transactions in NMS stocks to any 
person. Accordingly, the SROs would be 
required to collect the information 
necessary to generate proposed 
consolidated market data, which would 
be required to be made available under 
proposed Rule 603(b). The respondents 
to this collection of information are the 
16 national securities exchanges on 
which NMS stocks are traded and the 
one national securities association. The 
new data elements of consolidated 
market data that the national securities 
exchanges and national securities 
associations collect and must make 
available include auction information, 
depth of book data, round lot data, 
regulatory data (including LULD price 
bands), and administrative data. The 
national securities exchanges and 
national securities associations 
currently collect and/or calculate all 
data necessary to generate consolidated 
market data and provide such data 
necessary to the exclusive SIPs and to 
subscribers of the proprietary data 

feeds.1551 Therefore, as discussed 
below, the Commission believes that the 
amendments to 603(b) impose minimal 
initial and ongoing burdens on these 
respondents, including any changes to 
their systems, because they already 
collect such data. 

(a) Initial Burden and Costs 

(i) Proposed Estimates—Initial Burden 
and Costs 

The Commission estimated that a 
national securities exchange on which 
an NMS stock is traded or national 
securities association will require an 
average of 220 1552 initial burden hours 
of legal, compliance, information 
technology, and business operations 
personnel time to prepare and 
implement a system to collect the 
information necessary to generate 
consolidated market data (for a total cost 
per exchange or association of 
$70,865).1553 

(ii) Comments/Responses on Initial 
Burden and Costs 

One commenter noted that SROs 
could incur ‘‘significant cost increases’’ 
to connect and transmit data to 
competing consolidators and self- 
aggregators but did not provide specific 
comment on the Commission’s 
proposed estimates.1554 Another 
commenter argued that the Commission 
did not consider how primary listing 

exchanges responsible for calculating 
and disseminating certain regulatory 
data (such as LULD bands) would obtain 
from the other exchanges the 
information needed to perform these 
calculations, including failing to 
consider the added costs to the 
exchanges.1555 

(iii) Adopted Estimates—Initial Burden 
and Costs 

The Commission continues to believe 
the initial burden and costs it estimated 
in the Proposing Release are accurate 
based on the information it has. First, 
the Commission does not agree that the 
costs of transmitting data to competing 
consolidators and self-aggregators that 
the SROs already generate and provide 
to proprietary subscribers would be 
significant. Specifically, as explained 
above, the Commission does not believe 
that the cost to provide connectivity to 
the ADF would be significant because 
there is a low volume of trades and no 
quotes reported to the ADF meaning the 
connectivity options would not need to 
support much data capacity. 
Additionally, FINRA could seek to 
recoup costs for connectivity by 
proposing connectivity fees pursuant to 
Section 19(b) of the Exchange Act.1556 
Furthermore, the Commission’s 
modification of certain elements of the 
definition of consolidated market 
data,1557 the data necessary for the 
generation of which each national 
securities exchange and national 
securities association will need to make 
available to competing consolidators 
and self-aggregators, will not increase 
costs because the national securities 
exchanges and national securities 
association already collect and/or 
calculate all data necessary to create the 
adopted definition of consolidated 
market data. Therefore, the Commission 
is adopting the estimates for the initial 
burden and costs as proposed. 

Additionally, as explained in detail 
above,1558 the Commission does not 
believe that collecting, calculating, or 
providing regulatory data will impose 
significant burdens or costs on primary 
listing exchanges, since primary listing 
exchanges already obtain the necessary 
data from other exchanges and generate 
and provide certain regulatory 
information today. In addition, they can 
be reimbursed for the costs of providing 
regulatory data through fees established 
by the effective national market system 
plan(s). Therefore, the Commission is 
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1559 The Commission estimated the monetized 
ongoing, annual burden for this requirement to be 
$128,064. The Commission derived this estimate 
based on per hour figures from SIFMA’s 
Management & Professional Earnings in the 
Securities Industry 2013, modified by Commission 
staff to account for an 1,800-hour work-year and 
inflation, and multiplied by 5.35 to account for 
bonuses, firm size, employee benefits, and 
overhead: [(Compliance Manager at $310 for 192 
hours) + (Attorney at $417 for 48 hours) + (Sr. 
Systems Analyst at $285 for 96 hours)] = 336 initial 
burden hours and $128,064. 

1560 See FINRA Letter at 3–4. 
1561 See NYSE Letter II at 20–21. 

1562 See infra Section V.C.1(c)(iv). 
1563 See supra note 826 and accompanying text. 
1564 See supra Section II.B. 
1565 See supra Section II.H.2(a). 

adopting the estimates for the initial 
burden and costs as proposed. 

(b) Ongoing Burden and Costs 

(i) Proposed Estimates—Ongoing 
Burden and Costs 

The Commission estimated that each 
national securities exchange on which 
an NMS stock is traded and national 
securities association would incur an 
annual average burden on an ongoing 
basis of 396 hours to collect the 
information necessary to generate 
consolidated market data required by 
Rule 603(b) (for a total cost per 
exchange or association of 
$128,064).1559 

(ii) Comments/Responses on Ongoing 
Burden and Costs 

One commenter noted that SROs 
could incur ‘‘significant cost increases’’ 
to maintain connectivity to competing 
consolidators and self-aggregators but 
did not provided specific comment on 
the Commission’s proposed 
estimates.1560 Another commenter 
argued that the Commission did not 
consider how primary listing exchanges 
responsible for calculating and 
disseminating certain regulatory data 
(such as LULD bands) would obtain 
from the other exchanges the 
information needed to perform these 
calculations, including failing to 
consider the added costs to the 
exchanges.1561 

(iii) Adopted Estimates—Ongoing 
Burden and Costs 

Similar to the initial burden and 
costs, the Commission continues to 
believe the ongoing burden and costs 
are accurate based on the information it 
has. First, the Commission does not 
agree that the costs of maintaining 
connectivity to transmit data to 
competing consolidators and self- 
aggregators that the SROs already 
generate and provide to proprietary 
subscribers would be significant 
because the Commission believes that 
many competing consolidators and self- 
aggregators will be firms that already 
subscribe to SRO proprietary feeds, and 

thus, the SROs will likely not have a 
large amount of new data connections to 
service.1562 Specifically, as explained 
above, the Commission does not believe 
that the cost to maintain connectivity to 
the ADF would be significant because 
there is a low volume of trades and no 
quotes reported to the ADF meaning the 
connectivity options would not need to 
support much data capacity. 
Additionally, FINRA could seek to 
recoup costs for maintaining 
connectivity by proposing connectivity 
fees pursuant to Section 19(b) of the 
Exchange Act.1563 Furthermore, the 
Commission’s modification of certain 
elements of the definition of 
consolidated market data,1564 the data 
necessary for the generation of which 
each national securities exchange and 
national securities association will need 
to make available to competing 
consolidators and self-aggregators, will 
not increase ongoing costs because the 
national securities exchanges and 
national securities association already 
collect and/or calculate all data 
necessary to create the adopted 
definition of consolidated market data. 
Therefore, the Commission is adopting 
the estimates for the initial burden and 
costs as proposed. 

Additionally, as explained in detail 
above,1565 the Commission does not 
believe that collecting, calculating, or 
providing regulatory data will impose 
significant ongoing burdens or costs on 
primary listing exchanges, since 
primary listing exchanges already obtain 
the necessary data from other exchanges 
and generate and provide certain 
regulatory information today. In 
addition, they can be reimbursed for the 
costs of providing regulatory data 
through fees established by the effective 
national market system plan(s). 
Therefore, the Commission is adopting 
the estimates for the ongoing burden 
and costs as proposed. 

E. Collection of Information Is 
Mandatory 

The collection of information 
discussed above is a mandatory 
collection of information. 

F. Confidentiality 

1. Registration Requirements and Form 
CC 

Pursuant to Rule 614(b)(2), the 
Commission would make public via 
posting on the Commission’s website 
each: (i) Effective initial Form CC, as 
amended; (ii) order of ineffectiveness of 

a Form CC; (iii) filed Form CC 
Amendment; and (iv) notice of 
cessation. 

2. Competing Consolidator Duties and 
Data Collection and Maintenance 

The collection of information under 
Rules 614(d)(1) through (3) would be 
public. 

3. Competing Consolidators’ Public 
Posting of Form CC 

The collection of information under 
Rule 614(c) would be available to the 
public. 

4. Recordkeeping 
The collection of information relating 

to recordkeeping would be available to 
the Commission and its staff and to 
other regulators. 

5. Reports and Reviews 
The collection of information 

regarding reports and reviews under 
Rules 614(d)(5) and (6) relates to 
information that would be published on 
competing consolidator websites. 

6. Amendment to the Effective National 
Market System Plan(s) for NMS Stocks 

The amendment to the effective 
national market system plan(s) for NMS 
stocks would be required to be filed 
with the Commission pursuant to Rule 
608. Once filed, the Commission will 
publish the amendment for public 
comment. The timestamps applied by 
the SROs would be made available to 
competing consolidators and their 
subscribers. The annual report of 
competing consolidator performance 
would be submitted to the Commission. 
The list of the primary listing market for 
each NMS stock would be available to 
the public. 

7. Collection and Dissemination of 
Information by National Securities 
Exchanges and National Securities 
Associations 

Rule 603(b) would require national 
securities exchanges and national 
securities associations to collect and 
provide information to the competing 
consolidators and self-aggregators, not 
to the Commission. Therefore, no 
assurances of confidentiality are 
necessary because the information will 
be made available to the public for a fee 
from the competing consolidators. 

G. Revisions to Current Regulation SCI 
Burden Estimates and Adoption of Rule 
614(d)(9) 

1. Proposed Estimates—Burden and 
Costs 

The Commission proposed to expand 
the definition of ‘‘SCI entities’’ under 
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1566 See Rule 1000 of Regulation SCI. 
1567 Rule 1001(a) of Regulation SCI requires each 

SCI entity to establish, maintain, and enforce 
written policies and procedures for systems 
capacity, integrity, resiliency, availability, and 
security. 17 CFR 242.1001(b) (Rule 1001(b)) requires 
each SCI entity to establish, maintain, and enforce 
written policies and procedures to ensure that its 
SCI systems operate in a manner that complies with 
the Exchange Act, the rules and regulations 
thereunder, and the SCI entity’s rules and governing 
documents, as applicable. Rule 1001(c) requires 
each SCI entity to establish, maintain, and enforce 
written policies and procedures for the 
identification, designation, and documentation of 
responsible SCI personnel and escalation 
procedures. Rule 1002(a) requires each SCI entity to 
begin to take appropriate corrective action upon any 
responsible SCI personnel having a reasonable basis 
to conclude that an SCI event has occurred. 17 CFR 
242.1002(b) (Rule 1002(b)) requires each SCI entity 
to notify the Commission of certain SCI events. Rule 
1002(c) requires each SCI entity, with certain 
exceptions, to disseminate information about SCI 
events to affected members or participants and 
disseminate information about major SCI events to 
all members or participants. 17 CFR 242.1003(a) 
(Rule 1003(a)) requires each SCI entity to notify the 
Commission of material systems changes quarterly. 
17 CFR 242.1003(b) (Rule 1003(b)) requires each 
SCI entity to conduct annual SCI reviews. Rule 
1004 requires each SCI entity to designate certain 
members or participants for participation in 
functional and performance testing of the SCI 
entity’s business continuity and disaster recovery 
plans and to coordinate such testing with other SCI 
entities. Rules 1005 and 1007 set forth 
recordkeeping requirements for SCI entities. Rule 
1006 requires, with certain exceptions, that each 
SCI entity electronically file required notifications, 
reviews, descriptions, analysis, or reports to the 
Commission on Form SCI. For a complete analysis 
of Regulation SCI under the PRA, see SCI Adopting 
Release, supra note 1037, at 18141; Proposed 
Collection; Comment Request; Extension: 
Regulation SCI, Form SCI; SEC File No. 270–653, 
OMB Control No. 3235–0703, 83 FR 34179 (‘‘2018 
PRA Extension’’). For further details regarding the 
requirements of Regulation SCI, see SCI Adopting 
Release, supra note 1233. 

1568 See 2018 PRA Extension, supra note 1567, at 
34180. 

1569 Id. 

1570 See Proposing Release, 85 FR at 16808. 
1571 See 2018 PRA Extension, supra note 1567. 

The Commission estimated that six of the 12 
entities that may register as competing 
consolidators were already SCI entities. Thus, the 
Commission estimated that there would be an 
average of approximately 50 SCI entities each year. 

1572 Id. The burden estimates for SCI entity 
respondents included initial burdens for new SCI 
entities and ongoing burdens for all SCI entities. 

1573 Id. 

1574 The ongoing paperwork burden estimates in 
the PRA Extension do not distinguish between 
different categories of SCI entities but rather 
provide an average for all SCI entities. 

1575 See Proposing Release, 85 FR at 16809. 
1576 See 2018 PRA Extension, supra note 1567. 
1577 See IDS Letter I at 13 and STANY Letter II 

at 6–7. See supra note 1572. 
1578 IDS Letter I at 13. 

Regulation SCI 1566 to include 
competing consolidators, which would 
subject them to the requirements of 
Regulation SCI. The rules under 
Regulation SCI impose ‘‘collection of 
information’’ requirements within the 
meaning of the PRA.1567 

In 2018, there were an estimated 42 
entities that met the definition of SCI 
entity and were subject to the collection 
of information requirements of 
Regulation SCI (‘‘respondents’’).1568 At 
that time, an estimate of approximately 
two entities would become SCI entities 
each year, one of which would be an 
SRO. Accordingly, under these 
estimates, over the following three 
years, there would be an average of 
approximately 44 SCI entities each 
year.1569 

In the Proposing Release, the 
Commission estimated that there would 
be 12 competing consolidators that 
would be subject to Regulation SCI as 

SCI entities.1570 The Commission noted 
that some of these entities may already 
be SCI entities and subject to the 
requirements of Regulation SCI. While 
the Commission estimated that the 
number of respondents would increase 
as a result of the proposal, the 
Commission estimated that its prior 
paperwork burden estimates per entity 
under Regulation SCI generally would 
be applicable to the new competing 
consolidators because they would be 
subject to the same requirements and 
burdens as other SCI entities.1571 At the 
same time, the Commission 
acknowledged that burden estimates 
also should take into account the extent 
to which the entities that may register 
to become competing consolidators 
already comply with the requirements 
of Regulation SCI. 

In particular, the Commission 
estimated that two of the estimated 12 
competing consolidators may be the 
existing exclusive SIPs, which are 
currently subject to Regulation SCI as 
plan processors. Because these entities 
are responsible for collecting, 
consolidating, and disseminating 
proposed consolidated market data 
products to market participants and 
thus would be operating a substantially 
similar business and performing a 
similar function in their role as 
competing consolidators, the 
Commission estimated that the current 
ongoing burden estimates for existing 
SCI entities would be applicable and 
there would be no material change in 
the estimated paperwork burdens for 
these entities under Regulation SCI.1572 

The Commission also estimated that 
four of the entities that may register to 
become competing consolidators may be 
either: (i) An SRO currently subject to 
Regulation SCI; or (ii) an entity affiliated 
with an SCI SRO, formerly subject to 
Regulation SCI. The burden estimates 
for SCI entity respondents include both 
initial burdens for new SCI entities and 
ongoing burdens for all SCI entities.1573 
Because the SRO entities that would 
become competing consolidators are 
current SCI entities and are already 
required to implement the requirements 
of Regulation SCI with regard to SCI 
systems that they operate in their role as 
SCI SROs, the Commission estimated 

that these entities would not have initial 
burdens equivalent to those estimated 
for new SCI entities. At the same time, 
the Commission estimated that these 
SROs may be a national securities 
association and/or equities national 
securities exchanges that do not 
currently operate an exclusive SIP. 
Because these entities would be entering 
an entirely new business and 
performing a new function with new 
SCI systems, unlike the current 
exclusive SIPs who may register to 
become competing consolidators, the 
Commission estimated that the SRO 
entities would have some initial burden 
that would be a percentage of that 
which entirely new SCI entities would 
have. In particular, the Commission 
estimated that the initial burdens for 
existing SCI SROs who register as 
competing consolidators would be 50 
percent of the estimated initial burdens 
for entirely new SCI entities. The 
Commission also estimated that the 
ongoing paperwork burden estimates for 
all SCI entities would be applicable to 
these entities as well.1574 

The Commission estimated that the 
remaining six estimated competing 
consolidators may be entities that are 
not currently subject to Regulation SCI, 
such as market data aggregation firms, 
broker-dealers that currently aggregate 
market data for internal uses, and 
entities that would be entering the 
market data aggregation business for the 
first time.1575 The Commission 
estimated that these entities would have 
the same estimated initial paperwork 
burdens as those estimated for new SCI 
entities and the same ongoing 
paperwork burdens as all other SCI 
entities.1576 

2. Comments/Responses on Burden and 
Costs 

Two commenters stated that the 
Commission underestimated the costs of 
compliance with Regulation SCI.1577 
One commenter stated that such 
compliance would require the 
development of technology 
environments for production, disaster 
recovery, development/quality 
assurance, and customer testing, and as 
such, the initial costs would greatly 
exceed the Commission’s estimates, 
possibly by three to four times the 
amount.1578 Competing consolidators 
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1579 See SCI Adopting Release at 72273. 
1580 See STANY Letter II at 6–7. 

1581 As described in detail above, an ‘‘SCI 
competing consolidator’’ means any competing 
consolidator, as defined in § 242.600 which, during 
at least four of the preceding six calendar months, 
accounted for five percent (5%) or more of 
consolidated market data gross revenue paid to the 
effective national market system plan or plans 
required under § 242.603(b), for NMS stocks (1) 
listed on the NYSE, (2) listed on Nasdaq, or (3) 
listed on national securities exchanges other than 
the NYSE or Nasdaq. 

1582 See supra note 1570. 
1583 While the burden estimates are not being 

revised, the Commission notes that it has revised 

the number of entities that may become competing 
consolidators that are not currently subject to 
Regulation SCI. Specifically, the Commission 
estimates that there will be 4 entities not currently 
subject to Regulation SCI that will meet the 
definition of ‘‘SCI competing consolidator’’ and 
become subject to Regulation SCI, as compared to 
the 6 that the Commission estimated would become 
subject to Regulation SCI previously. 

1584 See Rule 614(d)(9)(ii)(A)(1) of Regulation 
NMS. 

1585 See Rule 614(d)(9)(ii)(B) of Regulation NMS. 

may choose to develop four separate 
environments in the interest of 
resiliency and redundancy as suggested 
by this commenter, however, Regulation 
SCI does not prescribe this approach. 
While Regulation SCI does require SCI 
entities to maintain business continuity 
and disaster recovery plans which 
would include the development of 
technology environments for disaster 
recovery, the Commission included 
paperwork burdens related to this 
requirement in its estimates. In contrast, 
non-production systems are excluded 
from the scope of Regulation SCI 1579 
and as such, burden estimates related to 
such systems are excluded from the 
Commission’s burden estimates. 
Further, as discussed in the Proposing 
Release, the Commission believes that 
the burdens for competing consolidators 
that are subject to Regulation SCI would 
be the same as those the Commission 
has previously estimated for other SCI 
entities (or a percentage thereof if 
already an SCI entity or an affiliate 
thereof as described above), as the 
requirements are the same for all SCI 
entities. The Commission’s 2018 burden 
estimates were based on the 
Commission’s experience over three 
years subsequent to Regulation SCI’s 
adoption in 2014 including, for 
example, Commission staff’s experience 
in conducting examinations of SCI 
entities and receiving and reviewing 
notifications and reports required by 
Regulation SCI. For these reasons, the 
Commission does not agree with the 
assertions of this commenter that the 
estimates of initial burdens were 
underestimated. 

Another commenter stated that the 
Commission underestimated the 
ongoing cost of compliance with 
Regulation SCI, citing a reference to 
$68,710 of initial costs and $21,810 of 
ongoing costs.1580 These estimates, 
however, were of non-paperwork related 
costs and were given in regard to a 
potential alternative that the 
Commission had considered of not 
extending all of the requirements of 
Regulation SCI to competing 
consolidators, but instead only 
imposing a broad policies and 
procedures requirement. 

3. Adopted Estimates—Burden and 
Costs 

As described above, while the 
Commission had proposed to apply the 
requirements of Regulation SCI to all 
competing consolidators, it has 
determined to adopt a two-pronged 
approach and, following the SCI CC 

Phase-In Period, will apply the 
requirements of Regulation SCI to those 
competing consolidators that meet the 
5% gross revenue threshold (‘‘SCI 
competing consolidators’’).1581 During 
the SCI CC Phase-In Period, and 
subsequently, for those competing 
consolidators that do not meet the 5% 
revenue threshold, a more tailored set of 
resiliency requirements substantially 
similar to certain of the key provisions 
in Regulation SCI will apply. 

As discussed above, the Commission 
now estimates that there would be eight 
persons who could decide to perform 
the functions of a competing 
consolidator. In the Proposing Release, 
the Commission estimated that all 12 of 
the estimated competing consolidators 
would subject to Regulation SCI as SCI 
entities.1582 However, in light of the 
reduction of the estimated competing 
consolidators to eight and the 5% 
revenue threshold that the Commission 
is adopting in the definition of ‘‘SCI 
competing consolidator,’’ the 
Commission now estimates that seven 
competing consolidators will meet this 
definition and be subject to the 
requirements of Regulation SCI. The 
Commission estimates that one 
competing consolidator will not meet 
the 5% revenue threshold test in the 
definition and will instead be subject to 
the streamlined requirements of Rule 
619(d)(9). Of the seven competing 
consolidators subject to the 
requirements of Regulation SCI, the 
Commission believes: Two may be the 
existing exclusive SIPs, which are 
currently subject to Regulation SCI as 
plan processors; one may be an existing 
SCI SRO or entity affiliated with an SCI 
SRO that is subject to Regulation SCI; 
and four may be entities not currently 
subject to Regulation SCI, such as 
market data aggregation firms, broker- 
dealers that currently aggregate market 
data for internal uses, and entities that 
would be entering the market data 
aggregation business for the first time. 
The Commission is adopting the burden 
estimates as proposed for the seven 
competing consolidators in these 
categories that will be subject to the 
requirements of Regulation SCI.1583 

The Commission estimates that one of 
the eight competing consolidators will 
not meet the definition of ‘‘SCI 
competing consolidator’’ and will be 
subject to the requirements of paragraph 
(d)(9) of Rule 619. 

(a) Summary of Collection of 
Information 

The provisions under Rule 619(d)(9) 
impose ‘‘collection of information’’ 
requirements within the meaning of the 
PRA. Paragraph (d)(9)(ii) of Rule 614 
requires competing consolidators to 
establish, maintain, and enforce written 
policies and procedures reasonably 
designed to ensure: That their systems 
involved in the collection, 
consolidation, and dissemination of 
consolidated market data have levels of 
capacity, integrity, resiliency, 
availability, and security adequate to 
maintain the competing consolidator’s 
operational capability and promote the 
maintenance of fair and orderly markets; 
and the prompt, accurate, and reliable 
dissemination of consolidated market 
data.1584 Competing consolidators will 
also be required to periodically review 
the effectiveness of the policies and 
procedures required by paragraph 
(d)(9)(ii)(B) of Rule 614, and take 
prompt action to remedy deficiencies in 
such policies and procedures. Paragraph 
(d)(9)(ii)(C) of Rule 614 will require 
competing consolidators to establish, 
maintain, and enforce reasonably 
designed written policies and 
procedures that include the criteria for 
identifying responsible personnel, the 
designation and documentation of 
responsible personnel, and escalation 
procedures to quickly inform 
responsible personnel of potential 
systems disruptions and systems 
intrusions; and periodically review the 
effectiveness of the policies and 
procedures, and take prompt action to 
remedy deficiencies.1585 Under 
paragraph (d)(9)(iii)(A) of Rule 614, 
competing consolidators will be 
required to, upon responsible personnel 
having a reasonable basis to conclude 
that a systems disruption or systems 
intrusion of systems involved in the 
collection, consolidation, and 
dissemination of consolidated market 
data has occurred, begin to take 
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1586 See Rule 614(d)(9)(iii)(A) of Regulation NMS. 
1587 See Rule 614(d)(9)(iii)(B) of Regulation NMS. 
1588 See Rule 614(d)(9)(iii)(C) of Regulation NMS. 

appropriate corrective action.1586 The 
Commission believes that competing 
consolidators will likely work to 
develop a written process for ensuring 
they are prepared to comply with the 
corrective action requirement and are 
likely also to periodically review this 
process. Rule 614(d)(9)(iii)(B) will 
require that promptly upon responsible 
personnel having a reasonable basis to 
conclude that a systems disruption 
(other than a de minimis system 
disruption) has occurred, a competing 
consolidator will be required to publicly 
disseminate information relating to the 
event; when known, promptly publicly 
disseminate additional information 
relating to the event; and until resolved, 
provide regular updates with respect to 
such information.1587 Concurrent with 
public dissemination of information 
relating to a systems disruption, 
competing consolidators will also be 
required to provide the Commission 
notification of such event, including the 
information required to be publicly 
disseminated.1588 In addition, 
competing consolidators will be 
required to notify the Commission upon 
responsible personnel having a 
reasonable basis to conclude that a 
systems intrusion (other than a de 
minimis system intrusion) has occurred. 
Notifications regarding systems 
disruptions and systems intrusions that 
competing consolidators must provide 
to the Commission under this provision 
include information relating to the 
event; when known, additional 
information relating to the event; and 
until resolved, regular updates with 
respect to such information. Rule 
614(d)(9)(iv) will require competing 
consolidators to participate in the 
industry- or sector-wide coordinated 
testing of BC/DR plans required of SCI 
entities pursuant to paragraph (c) of 
Rule 1004 of Regulation SCI. The 
Commission believes this requirement 
will involve notifying market 
participants and scheduling the 
coordinated testing. 

(b) Use of Information 
Paragraph (d)(9)(ii) of Rule 614 should 

help to advance the goal of promoting 
Commission review and oversight of 
market data infrastructure by requiring 
a competing consolidator to have 
policies and procedures that are 
reasonably designed to ensure its 
operational capability, including the 
ability to maintain effective operations; 
minimize or eliminate the effect of 
performance degradations; and help 

ensure the prompt, accurate, and 
reliable dissemination of consolidated 
market data. Because a competing 
consolidator’s operational capability can 
have the potential to impact market 
participants who rely on such 
competing consolidators for market 
data, the Commission believes that these 
policies and procedures will help 
promote the maintenance of fair and 
orderly markets. 

The requirement in paragraph 
(d)(9)(ii)(C) of Rule 614 to establish 
policies and procedures that include the 
designation and documentation of 
responsible personnel should help make 
it clear to all employees of the 
competing consolidator who the 
designated responsible personnel are for 
purposes of the escalation procedures 
and so that Commission staff can easily 
identify such responsible personnel in 
the course of its inspections and 
examinations and other interactions 
with competing consolidators. The 
Commission also believes that 
escalation procedures to quickly inform 
responsible personnel of potential 
systems disruptions and systems 
intrusions helps ensure that the 
appropriate person(s) are provided 
notice of potential systems issues so that 
any appropriate actions can be taken in 
accordance with the requirements of 
Rule 614(d)(9) without unnecessary 
delay. 

Rule 614(d)(9)(iii)(A) should help 
facilitate competing consolidators’ 
responses to systems disruptions and 
systems intrusions, including taking 
appropriate steps necessary to remedy 
the problem or problems causing such 
event and mitigate the negative effects 
of the event, if any, on market 
participants and the securities markets 
more broadly. 

Rule 614(d)(9)(iii)(B) should help to 
advance the Commission’s goal of 
promoting fair and orderly markets by 
publicly disseminating information 
about systems disruptions, allowing 
market participants to use such 
information to evaluate the event’s 
impact on their trading and other 
activities and develop an appropriate 
response, as well as to evaluate the 
performance of various competing 
consolidators. 

Rule 614(d)(9)(iii)(C) provides for a 
framework for reporting of systems 
disruptions and systems intrusions, 
which ensures the Commission’s review 
and oversight of market data 
infrastructure and fosters cooperation 
between the Commission and competing 
consolidators in responding to such 
events. The Commission also believes 
that the aggregated data from the 
reporting of systems disruptions and 

systems intrusions, in combination with 
filings from SCI competing 
consolidators under Regulation SCI, 
enhances its ability to comprehensively 
analyze the nature and types of various 
systems issues and identify more 
effectively areas of persistent or 
recurring problems across the systems of 
all competing consolidators. 

Rule 614(d)(9)(iv) should assist the 
Commission in maintaining fair and 
orderly markets in a BC/DR scenario 
following a wide-scale disruption. 

(c) Collection of Information Is 
Mandatory 

The collection of information 
discussed above is a mandatory 
collection of information. 

(d) Confidentiality 
The Commission expects that the 

written policies and procedures, 
processes, criteria, standards, or other 
written documents developed or revised 
by competing consolidators pursuant to 
Rule 614(d)(9) will be retained by 
competing consolidators in accordance 
with, and for the periods specified in, 
applicable recordkeeping requirements. 
Should such documents be made 
available for examination or inspection 
by the Commission and its 
representatives, they would be kept 
confidential subject to the provisions of 
applicable law. In addition, the 
information submitted to the 
Commission that is filed on Form CC is 
public, as discussed in detail above. The 
information publicly disseminated by 
competing consolidators pursuant to 
Rule 614(d)(9)(iii)(B) is not confidential. 

(e) Respondents 
As described above, the Commission 

estimates that, following the SCI CC 
Phase-In Period, one of the eight 
competing consolidators will not meet 
the definition of ‘‘SCI competing 
consolidator’’ and will be subject to the 
requirements of paragraph (d)(9) of Rule 
619. 

(f) Total Initial and Annual Reporting 
and Recordkeeping Burden 

As described in detail above, the 
requirements under Rule 614(d)(9) are 
substantially similar to a subset of the 
requirements of Regulation SCI. In 
particular, these provisions largely 
mirror the requirements of Regulation 
SCI Rules 1001(a)(1), (a)(2)(vi), (a)(3) 
and (4), and (c), 1002(a) and (c), and 
1004(c). Accordingly, the Commission 
believes that its 2018 burden estimates 
for these rules would be applicable to 
the corresponding requirements under 
Rule 619(d)(9). With regard to the 
Commission notification provision in 
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1589 See 2018 PRA Extension, supra note 1567. 
1590 15 U.S.C. 78c(f). 
1591 15 U.S.C. 78w(a)(2). 

1592 Here, market participants may include 
investors, including retail investors. Market 
participants that do not receive the additional 
content from expanded consolidated market data 
may benefit indirectly if the broker-dealers that 
handle their orders subscribe to the expanded 
content. The extent to which particular kinds of 
market participants will incur benefits or costs from 
these final rules is discussed more fully in the 
relevant parts of Section V.C. 

1593 Here and throughout, the phrase ‘‘gains from 
trade’’ refers to a situation in which two market 
participants would each be better off if they 
exchanged their respective property. It captures the 
idea of a potential welfare benefit that could be 
realized if trade was allowed and possible. 
Generally, in this release the relevant property will 
be securities and cash. Market participants that post 
the orders that are traded against would also benefit 
from realizing additional gains from trade. 

1594 See infra Section V.C.1 for a complete 
discussion of related costs. 

1595 See infra Section V.C.2(b) for an analysis of 
the impact on data fees. 

paragraph (d)(9)(ii)(C), as described 
above, the Commission believes that 
this provision is significantly more 
streamlined than the requirements 
under Rule 1002(b), and therefore 
competing consolidators would incur 
only a small portion of the estimated 
burdens for Rule 1002(b). Considering 
its prior burden estimates for the 
Regulation SCI rules, the Commission 
estimates that the one competing 
consolidator subject to the requirements 
of Rule 619(d)(9) following the SCI CC 
Phase-In Period will have initial and 
ongoing burdens that are approximately 
33% of the burdens estimated for 
compliance with all of the provisions of 
Regulation SCI.1589 This estimate of 
33% includes the paperwork burdens 
estimated for Rules 1001(a)(1), (a)(2)(vi), 
(a)(3) and (4), and (c), 1002(a) and (c), 
and 1004(c) of Regulation SCI, with the 
addition of an incremental burden 
associated with notifying the 
Commission of systems disruptions and 
systems intrusions on Form CC, as 
compared to the burden estimates for all 
of the requirements of Regulation SCI 
that will be applicable to SCI competing 
consolidators. 

V. Economic Analysis 

A. Introduction and Market Failures 

1. Introduction 
Section 3(f) of the Exchange Act 

requires the Commission, whenever it 
engages in rulemaking and is required to 
consider or determine whether an action 
is necessary or appropriate in the public 
interest, to consider, in addition to the 
protection of investors, whether the 
action would promote efficiency, 
competition, and capital formation.1590 
In addition, Section 23(a)(2) of the 
Exchange Act requires the Commission, 
when making rules under the Exchange 
Act, to consider the impact such rules 
would have on competition.1591 
Exchange Act Section 23(a)(2) prohibits 
the Commission from adopting any rule 
that would impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. 

The Commission believes that the 
economic benefits of the amendments 
justify the costs. The amendments will 
generally enhance the consolidated 
market data content, reduce the latency 
of consolidated market data, and 
improve the dissemination of 
consolidated market data. This will 
reduce information asymmetries that 
exist between market participants who 

subscribe to proprietary DOB and other 
proprietary products and market 
participants who only subscribe to SIP 
data, and may allow some market 
participants who subscribe to 
proprietary DOB products to replace 
them with potentially cheaper 
consolidated market data feeds. 
Improvements to the content and 
latency of consolidated market data 
from the amendments may also help 
market participants that currently rely 
on SIP data to make more informed 
trading decisions, which will facilitate 
their ability to trade competitively and 
improve their execution quality, and 
will facilitate best execution. 

The Commission perceives three main 
benefits from the new round lot 
definition and the expanded content of 
consolidated market data, which as 
noted above includes ‘‘core data.’’ First, 
the expanded content of consolidated 
market data will enable market 
participants 1592 that currently only 
subscribe to SIP data to get additional 
content from expanded consolidated 
market data and to experience increased 
gains from trade by allowing them to 
take advantage of trading opportunities 
they may not have been aware of due to 
the lack of information in existing SIP 
data.1593 Second, the expanded content 
of consolidated market data may also 
allow these market participants to make 
more informed trading decisions and 
improve their order routing and order 
execution capabilities, potentially 
lowering investor transaction costs. 
Finally, the changes in the definition of 
the round lot will result in a narrower 
NBBO in some higher priced stocks, 
which may improve execution quality. 
A narrower NBBO could also affect the 
amount of price improvement that 
trading venues, including ATSs, 
exchanges, and internalizers could offer. 
Changes in the NBBO could also affect 
other Commission and SRO rules. 
Market participants should benefit from 
these changes independently of any 

benefits from the decentralized 
consolidation model. 

The Commission recognizes that there 
are costs to expanding the content of 
consolidated market data. They include 
costs to new competing consolidators 
related to upgrading existing 
infrastructure in order to handle the 
dissemination of the increased message 
traffic; costs relating to upgrading 
software and trading systems that 
consume consolidated market data; 
costs relating to market participants 
receiving consolidated market data from 
technological investments required to 
handle increased content and message 
traffic.1594 Expanding consolidated 
market data will also result in transfers 
among various market participants, 
including transfers from the current 
beneficiaries of asymmetric information 
associated with the uneven distribution 
of market data to market participants 
who currently do not have access to the 
additional information contained in 
proprietary DOB products and other 
proprietary products. SROs will have 
costs associated with the dissemination 
of data content underlying consolidated 
market data. 

With respect to the introduction of the 
decentralized consolidation model, the 
Commission believes that the risk of too 
few competing consolidators operating 
in the market and precluding any of the 
potential benefits from materializing is 
low, and in any event, certain benefits 
from opening up the market to 
competitive forces will materialize even 
with few competing consolidators 
because the market will now be open to 
new entrants, i.e., benefits from the 
threat of entry. The potential economic 
benefits of the decentralized 
consolidation model will include a 
reduction in the latency (as measured at 
the location of market participants using 
the data) and content differential that 
exists between SIP data and proprietary 
data feeds, improvements in innovation 
and efficiency in the consolidated 
market data delivery space, and an 
increase in market resiliency. Moreover, 
because today’s market participants 
need to subscribe to both the exclusive 
SIPs and proprietary data feeds to 
receive the same content that will be 
included in consolidated market data, 
the Commission expects the fees for 
consolidated market data will likely be 
lower than fees that market participants 
pay for equivalent data today.1595 
Finally, subscribers choosing to receive 
a subset of consolidated market data 
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1596 See infra Section V.C.2(d). 
1597 Many of the potential competing 

consolidators have already invested in this 
infrastructure for the existing business services that 
they provide (e.g., proprietary data aggregation 
services), which may reduce their implementation 
costs. 

1598 See infra Section V.C.2(d) for a discussion of 
the related costs. 

1599 This includes the indirect benefits of 
improved competition in the executing broker- 
dealer business and potential increases in market 
liquidity from additional market makers. 

1600 The expanded content of core data will 
improve the completeness and accessibility of 
Consolidated Audit Trail Data, which will facilitate 
more efficient regulatory activities using 
Consolidated Audit Trail Data. See infra Section 
V.C.4(c)(ii). 

1601 See infra Section V.C.4 for additional 
discussion of the related costs. 

1602 As explained in more detail below, because 
in certain circumstances the Commission may not 
have, and in certain cases cannot reasonably obtain, 
data that may inform the Commission on certain 
economic effects, the Commission is unable to 
quantify certain economic effects. Further, in 
certain circumstances, it may not be practicable to 
quantify the economic effects due to the number 
and type of assumptions necessary, which render 
any such quantification unreliable. 

1603 See supra Section II. 

1604 See supra Section III. 
1605 A number of commenters agreed that the 

SROs have a conflict of interest. See, e.g., 
Wellington Letter at 1; IEX Letter at 2; Fidelity 
Letter at 3. See also Proposing Release, 85 FR at 
Section III.A. and n. 267 (describing an exchange- 
led initiative to enhance the SIPs). While the new 
Equity Data Plan, required to be filed pursuant to 
the Governance Order, is required to be designed 
to address these conflicts of interest, it would not 
eliminate them. 

1606 See Governance Order, supra note 1128 at 
Section II.B.1. Commenters agreed that the 
improvements to the SIPs have not kept pace with 
the improvements in proprietary feeds. See, e.g., 
State Street Letter at 2 (‘‘Over time, improvements 
have been made to the SIPs, but those 
improvements have not kept pace with the 
alternative data feeds that the industry can and is 
often required to access’’); Wellington Letter at 1. 

1607 See id. 
1608 See id.; see also Proposing Release, 85 FR at 

n. 25. The Commission did not receive comments 
disagreeing with this characterization of the 
relationship between the exclusive SIPs and TOB 
feeds. 

1609 See Governance Order, supra note 1128, at 
Section II.B.1. 

will likely pay the same or lower fees 
than they do today for equivalent data, 
depending on the fee schedule of the 
effective market system plan(s). 

At the same time, the introduction of 
the decentralized consolidation model 
will impose direct costs on potential 
competing consolidators and SROs.1596 
Potential competing consolidators (such 
as SROs, exclusive SIPs, and current 
market data aggregators) will incur 
registration and compliance costs and 
implementation and incremental 
infrastructure costs.1597 SROs will incur 
costs as part of their SRO functions, 
which include costs to file amendments 
to the effective national market system 
plan(s) and to collect and disseminate 
the data content underlying new 
elements of consolidated market data to 
competing consolidators. 

The final rule will also impose 
indirect costs on the existing exclusive 
SIPs, certain market participants and 
investors, and on SROs.1598 The existing 
exclusive SIPs will incur a loss in 
revenue as they lose their role as the 
exclusive distributors of consolidated 
market data. The SROs might incur 
indirect costs depending on how they 
choose to provide the data content 
underlying consolidated market data. 
Finally, certain market participants will 
incur direct or indirect implementation 
costs and switching costs to use the 
consolidated market data products. 

The Commission believes that the 
interaction of expanding consolidated 
market data and implementing a 
decentralized consolidation model 
together should produce some benefits, 
including less expensive alternatives to 
proprietary DOB products for market 
participants; potential new entrants into 
the broker-dealer, market making, and 
other latency sensitive trading 
businesses; 1599 expansion of business 
opportunities for market data 
aggregators; improved regulatory 
oversight from the Consolidated Audit 
Trail; 1600 and enhancements to the 
quality of service provided by data 

vendors. Further, as noted above, the 
Commission believes that the adopted 
rule will facilitate best execution and 
reduce information asymmetries. These 
changes might impose certain costs, 
such as potentially lower revenues for 
SROs; potentially higher costs for the 
implementation of the Consolidated 
Audit Trail; potentially higher costs for 
certain market data vendors.1601 Some 
of these benefits and costs will result 
from transfers among various market 
participants. 

On balance, the amendments are 
necessary and appropriate in the public 
interest and do not impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. 

Wherever possible, the Commission 
has quantified the likely economic 
effects of the adopted rules. The 
Commission is providing both a 
qualitative assessment and quantified 
estimates of the economic effects of the 
adopted rule where feasible. The 
Commission has incorporated data and 
other information provided by 
commenters to assist it in the analysis 
of the economic effects of the adopted 
rules.1602 

2. Market Failures 
The Commission is amending Rules 

600 and 603 and adopting new Rule 614 
of Regulation NMS under the Exchange 
Act to increase the availability and 
improve the dissemination of 
information regarding quotations for 
and transactions in NMS stocks to 
market participants. First, the 
Commission is defining the terms 
‘‘consolidated market data,’’ 
‘‘consolidated market data product,’’ 
‘‘core data,’’ ‘‘regulatory data,’’ 
‘‘administrative data,’’ and ‘‘self- 
regulatory organization-specific program 
data,’’ and enhancing the content of core 
data to include certain odd-lot quote 
information, certain depth of book data, 
and information on orders participating 
in auctions.1603 Second, the 
Commission is introducing a 
decentralized consolidation model 
whereby competing consolidators will 
assume responsibility for the collection, 
consolidation, and dissemination 

functions currently performed by the 
exclusive SIPs,1604 and self-aggregators 
will be able to generate consolidated 
market data for their own use, and the 
use of their broker-dealer and registered 
investment advisor affiliates. 

The Commission understands that 
there is an inherent conflict of interest 
in that the exchanges, as voting 
members of the Equity Data Plan 
Operating Committees, may not be 
incentivized to improve the content or 
latency of SIP data.1605 For example, 
certain exchanges have developed 
proprietary data products with reduced 
latency and expanded content (i.e., 
proprietary DOB products), while not 
taking similar action on these 
committees to enhance the data 
products offered by the Equity Data 
Plans.1606 These proprietary DOB 
products have evolved to be considered 
competitive necessities by many market 
participants and are offered at 
premiums to exclusive SIP products.1607 
Similarly, some exchanges have 
developed limited TOB data products, 
offering them at a discount compared to 
the SIP data, while the exclusive SIPs 
have not developed less expensive SIP 
products.1608 The exchanges have 
continued to develop and enhance their 
proprietary market data businesses— 
which generate revenue that, unlike SIP 
data revenues, do not have to be shared 
with the other SROs—while remaining 
responsible for the governance and 
operation of the Equity Data Plans, 
including content, infrastructure, and 
pricing, as well as data consolidation 
and dissemination.1609 

The Commission believes that there 
are two additional factors related to the 
Equity Data Plan processors that may 
impede improvements to the 
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1610 See Proposing Release, 85 FR at n. 21 and 
accompanying text. 

1611 See infra Section V.B.2(b). 
1612 See Proposing Release, 85 FR at n. 42. 
1613 Commenters agreed with this assessment. 

See, e.g., BestEx Research Letter at 1 (‘‘SIP operators 
have little incentive to provide better content at 
more competitive prices with lower latency because 
it may cannibalize their own direct feed business’’) 
and 4 (‘‘The bigger the differences in content 
between direct data feeds and SIP, the more power 
exchanges have in setting their own prices for 
market data.’’). 

1614 See supra Sections I.A and I.B. 
1615 See supra Section II.C.2(c); see also id.; 

Proposing Release, 85 FR at Section III.C.1(a); infra 
Section V.B.2(c). A number of commenters agreed 
that market participants may not be able to rely on 
the SIP to trade competitively. See, e.g., DOJ Letter 
at 2 (‘‘[P]articipants that rely solely on SIP Data 
could be at a competitive disadvantage to those that 
rely on multiple sources of market information, 
including Prop Data’’); MFA Letter at 2; BlackRock 
Letter at 2; Wellington Letter at 1; IntelligentCross 
Letter at 4. 

1616 See supra Section II.C.2(b); see also 
Proposing Release, 85 FR at Section III.C.1(a). 

1617 Only limited auction-related information is 
currently included in SIP data. See supra Section 
II.G; see also Proposing Release, 85 FR at Section 
III.C.3(a). 

1618 See infra Section V.B.2(b). 
1619 A number of commenters agreed that broker- 

dealers need to purchase proprietary DOB feeds in 
order to trade competitively. See, e.g., Clearpool 
Letter at 2 (‘‘[B]roker-dealers are compelled to 
purchase the exchanges’ proprietary data feeds both 
to provide competitive execution services to clients 
and to meet best execution obligations due to the 
content of the information contained in proprietary 
data feeds, as well as the lack of latency in those 
feeds, both important considerations for brokers’’); 
State Street Letter at 2; Better Markets Letter at 1; 
T. Rowe Price Letter at 1. Commenters also agreed 
that there is a disparity between the content and 
latency of the SIP data feeds and proprietary market 
data. See, e.g., Committee on Capital Markets 
Regulation Letter at 2. 

1620 See supra notes 26–28 and accompanying 
text; infra Sections V.B.3(e), V.B.2(f). For example, 
one commenter stated ‘‘[w]e observe increasing 
concentration in the financial industry—in the asset 
manager space, the broker/dealer community, and 
in the liquidity provider/market maker space. There 
are barriers to entry based on necessary scale to be 
able to absorb the fixed costs of infrastructure, 
market data and connectivity,’’ and that 
‘‘algorithmic executions by broker/dealers cannot in 
general be competitive if they do not use direct 
feeds.’’ See NBIM Letter at 3. Additionally, there are 
indicia that exchanges may not be subject to robust 
competition with respect to market data. See infra 
Section V.B.3(b). 

1621 See Nasdaq Letter IV at 34. 

dissemination of SIP data. First, 
pursuant to Regulation NMS, each 
exclusive SIP has exclusive rights to 
collect trade and quotation data related 
to NMS stocks from multiple SROs and 
then aggregate and disseminate market 
data to market participants.1610 This 
structure may further impede 
improvements in the dissemination of 
SIP data 1611 because Equity Data Plan 
participants that govern exclusive SIPs 
do not have incentives to innovate due 
to the lack of competition in 
dissemination of SIP data. 

Second, the exclusive SIPs are either 
SROs themselves or affiliates of 
SROs.1612 This gives the SROs a dual 
role in that they serve as both existing 
plan processors and as entities selling 
directly their own proprietary market 
data products that can reach market 
participants faster than SIP data, or as 
affiliates of entities that do so. As 
discussed in the Proposing Release, this 
may create an additional conflict of 
interest that could provide incentives 
making the Equity Data Plan 
participants that oversee the Equity Data 
Plans reluctant to improve the content 
and latency of the SIP data, because a 
divergence in the usefulness of SIP data 
provided by the exclusive SIPs as 
compared to the proprietary data feeds 
increases the value of the proprietary 
market data products.1613 

The Commission is concerned that 
Regulation NMS and the Equity Data 
Plans have not kept pace with the needs 
of market participants as markets, 
trading systems, and technologies have 
changed dramatically. While the 
exchanges have developed individual 
proprietary data products to meet the 
needs of some market participants, the 
Commission believes that there should 
be improvement to, and modernization 
of, the national market system to fulfill 
the goals of Section 11A of the Exchange 
Act and to meet the current core data 
needs of all market participants. The 
Commission is concerned that the lack 
of modernization to the content and 
dissemination of SIP data compared to 
proprietary data feeds has contributed to 
the development of a two-tiered system 
in which certain market participants 
who are able to afford, and choose to 

pay for, the exchanges’ relatively more 
expensive proprietary DOB data feeds 
and associated connectivity and 
transmission offerings receive more 
content-rich data faster than those who 
do not receive these data feeds.1614 

Some market participants are unable 
to rely solely on SIP data to trade 
competitively and execute investor 
orders in today’s markets.1615 SIP data 
currently does not include some 
important data elements such as odd-lot 
quotations (except to the extent that 
odd-lot quotations are aggregated into 
round lots pursuant to exchange 
rules),1616 depth of book data, and 
information about orders participating 
in auctions.1617 Moreover, there is a 
substantial latency differential between 
market data provided via the exclusive 
SIPs and proprietary data products 
delivered by the exchanges directly to 
market participants or to market data 
aggregators as part of exchange 
proprietary data feeds.1618 The latency 
and content disparity between SIP data 
feeds and proprietary DOB data 
products has the effect of increasing the 
market participants’ demand for 
proprietary products to the extent that 
some brokers-dealers stated they view 
acquiring such products as a 
competitive necessity.1619 Additionally, 
market participants have stated that the 
higher prices charged for some exchange 
proprietary DOB feeds and associated 
connectivity and transmission limits the 
number of broker-dealers accessing 
these feeds and places those that do not 

subscribe at a competitive disadvantage 
relative to other market participants 
willing and able to spend the money to 
access these feeds.1620 

One commenter stated that all of the 
additional information provided by the 
proprietary feeds is already available to 
everyone who needs it.1621 While the 
Commission acknowledges that the 
option to subscribe to proprietary 
market data is available to all market 
participants, the Commission is 
concerned that the national market 
system needs improvement to fulfill the 
goals of Section 11A of the Exchange 
Act and to meet the current core data 
needs, including data content and 
latency, of all market participants. The 
Commission is concerned a two-tiered 
system has developed in which market 
participants that do not receive 
proprietary DOB feeds may be affected 
in their efforts to seek best execution 
and otherwise effectively compete with 
market participants that receive 
proprietary DOB data feeds. The 
Commission believes that consolidated 
market data must reflect all information 
that is important for a broad cross 
section of investors and market 
participants and must do so in a manner 
that is latency-sensitive. 

B. Baseline 
The Commission has assessed the 

likely economic effects of the final 
amendments, including benefits, costs, 
and effects on efficiency, competition, 
and capital formation, against a baseline 
that consists of the existing regulatory 
process for collecting, consolidating, 
and disseminating market data, and the 
structure of the markets for SIP data 
products and for connectivity and 
trading services. 

1. Current Regulatory Process for Equity 
Data Plans and SIP Data 

The current regulatory framework for 
SIP data relies upon a centralized 
consolidation model, whereby the SROs 
provide certain quotation and 
transaction information for each NMS 
stock to a single exclusive SIP, which 
then consolidates this data and makes it 
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1622 See Proposing Release, 85 FR at Section II.A. 
1623 Id. 
1624 See infra Section V.B.2(a). See also Proposing 

Release, 85 FR at Section II.C.1. 
1625 See Proposing Release, 85 FR at Section II.A. 
1626 See Proposing Release, 85 FR at Section 

III.C.2. 
1627 Under the Governance Order, the Operating 

Committee of the New Consolidated Data Plan 
would include non-SRO members. See Governance 
Order, supra note 1128. 

1628 The Nasdaq UTP Plan contains the 
description of its approach to the selection and 
evaluation of the processor. See Nasdaq UTP Plan, 
supra note 10, at 10. The CTA/CQ Plan does not 
contain a similar provision. See CTA Plan, supra 
note 10; CQ Plan, supra note 10. Historically, 
exchanges or exchange affiliates had always been 
selected to be plan processors. 

1629 See Proposing Release, 85 FR at Section II.A. 
and n. 43. 

1630 See Proposing Release, 85 FR at Section II.A. 
1631 See Proposing Release, 85 FR at Section 

III.C.2. 
1632 See Proposing Release, 85 FR at n. 51 and 

accompanying text; Proposing Release, 85 FR at 
Section IV.A. 

1633 See Proposing Release, 85 FR at Section III.C. 
1634 A number of commenters agreed with this 

statement. See, e.g., Clearpool Letter at 11; IEX 
Letter at 5–6; Virtu Letter at 2; DOJ Letter at 2. See 
also supra notes 1615, 1619 and accompanying text. 

1635 Commenters agreed with this assessment. 
See, e.g., MEMX Letter at 2 (acknowledging that 
‘‘information asymmetries exist between market 
participants consuming consolidated data 
disseminated through the’’ exclusive SIP feeds and 
‘‘market participants consuming proprietary data 
feeds directly from national securities exchanges’’); 
Clearpool Letter at 15; Schwab Letter at 3. 

1636 See Proposing Release, 85 FR at Section 
VI.B.2(a). The Commission believes that when 
market participants purchase proprietary data feeds 
to replace SIP data, they also almost always 
purchase SIP data as a back-up system to 
proprietary data. See also Proposing Release, 85 FR 
at n. 101. 

1637 See Proposing Release, 85 FR at n. 140. In 
addition to using proprietary DOB feeds for non- 
display purposes, these firms may also use 
proprietary DOB feeds for display purposes for their 
employees and clients. 

1638 As of the fourth quarter of 2019, there were 
approximately 2–3 million non-professional 
subscribers and approximately 0.3 million 
professional subscribers across the UTP and CTA/ 
CQ SIPs. Additionally, there were approximately 
300 non-display vendor use cases at each of the 
exclusive SIPs. See, e.g., CTA Plan, Q2 2020 CTA 
Tape A & B Quarterly Population Metrics, available 
at https://www.ctaplan.com/publicdocs/ctaplan/ 
CTAPLAN_Population_Metrics_2Q2020.pdf; 
Nasdaq UTP Plan, Q2 2020 UTP Quarterly 
Population Metrics, available at https://
www.utpplan.com/DOC/UTP_2020_Q2_Stats_with_
Processor_Stats.pdf. The Commission understands 
that there is an overlap in subscribers across the 
exclusive SIPs. 

1639 See Proposing Release, 85 FR at Section 
VI.B.2(a). Commenters agreed that many retail 
investors only view core data. See, e.g., Schwab 
Letter at 2; MEMX Letter at 3. Retail investors may 
also view proprietary TOB feeds that contain less 
content than the SIP. See infra note 1651. 

1640 One retail broker stated that it ‘‘currently 
offers depth of book products at a reasonable cost 
for those investors who find the data useful. 
Providing this data from separate feeds in specific 
circumstances for investors allows clients to choose 
what data beyond a national best bid and national 
best offer (‘‘NBBO’’) is important and useful to them 
and avoids overwhelming amounts of information.’’ 
See TD Ameritrade Letter at 6. 

available to market participants.1622 
This SIP data includes what historically 
has commonly been referred to as core 
data, as well as certain regulatory data 
related to Commission and SRO rules 
and NMS plan requirements.1623 

As discussed in more detail 
below,1624 SIP data currently includes 
transaction information for both round 
lot and odd-lot-sized transactions as 
well as quotation information for round 
lot top of book quotes for each SRO. 
Additionally, several exchanges, 
pursuant to their own rules, aggregate 
odd-lot orders into round lots and report 
such aggregated odd-lot orders as 
quotation information to the exclusive 
SIPs.1625 Thus, SIP data lacks 
information on odd-lot quotations at 
prices better than the best bid and offer 
and on depth of book quotations (i.e., 
limit orders resting at exchanges at 
prices outside of the bid and offer). 
Additionally, only limited auction- 
related information is included in SIP 
data.1626 

Currently, the Operating Committees 
of the Equity Data Plans, which are 
governed exclusively by the SROs,1627 
select the exclusive SIPs to consolidate 
and disseminate market data to market 
participants. The selection process for 
the exclusive SIPs is organized through 
a bidding process, and once selected, an 
exclusive SIP has exclusive rights to 
consolidate and disseminate market 
data for a given Equity Data Plan.1628 
Currently, SIAC (a NYSE affiliate) is the 
exclusive SIP for the CTA and CQ Plans, 
and Nasdaq Stock Market LLC is the 
exclusive SIP for the UTP Plan. 

Each exclusive SIP is physically 
located in a different data center.1629 
The exchanges’ and FINRA’s primary 
data centers are also located in different 
locations. Each exchange and FINRA 
must transmit its quotation and 
transaction information from its own 
data center to the appropriate exclusive 
SIP’s data center for consolidation, at 

which point SIP data is then further 
transmitted to market data end-users, 
which are often located in other data 
centers. The exclusive SIPs do not 
compete with each other in the 
collection, consolidation, or 
dissemination of SIP data. 

2. Current Process for Collecting, 
Consolidating, and Disseminating 
Market Data 

In addition to the provision of SIP 
data pursuant to the Equity Data Plans, 
the national securities exchanges 
separately sell their individual 
proprietary market data products 
directly to market participants via 
proprietary data feeds.1630 Proprietary 
data feeds may include SIP data 
elements and a variety of additional 
data elements and can vary in content 
from proprietary TOB products to 
proprietary DOB products.1631 In 
addition, in connection with proprietary 
data feed products, the exchanges offer 
various connectivity services (e.g., co- 
location at primary data centers, fiber 
optic connectivity, wireless 
connectivity, and point-of-presence 
connectivity at third-party data centers), 
which may result in higher speed 
transmissions.1632 Typically, 
proprietary data is transmitted directly 
from each exchange to the data center of 
the subscriber, where the subscriber’s 
broker-dealer or vendor (or the 
subscriber itself) privately consolidates 
such data with the proprietary data of 
the other exchanges. This section 
describes the current content of SIP data 
and proprietary data feeds, current 
process of data dissemination, and 
current process for costs of generating 
SIP data and proprietary data feeds. 

(a) Current Content of SIP Data and 
Proprietary Data Feeds 

As discussed in the Proposing 
Release,1633 today SIP data does not 
include some of the content that certain 
market participants rely on when 
handling customer orders and 
trading.1634 This difference in content 
creates significant information 
asymmetries between market 
participants who rely solely on SIP data 

and market participants who also rely 
on proprietary data feeds.1635 

A certain portion of market 
participants do not rely solely on SIP 
data to trade competitively in today’s 
markets and instead purchase 
proprietary data from SROs to 
supplement or even replace SIP 
data.1636 In particular, the Commission 
understands that approximately 50 to 
100 firms purchase all of the proprietary 
DOB feeds from the exchanges and do 
not rely on the SIP data for their 
trading.1637 Conversely, the number of 
users of the SIP data is much larger (in 
the millions),1638 suggesting that many 
users rely on the exclusive SIPs alone. 
The Commission believes that a large 
portion of retail investors rely solely on 
SIP data for trading decisions.1639 
However, some retail investors may use 
data derived from proprietary feeds 
from one or more exchanges in order to 
obtain additional data beyond the 
NBBO.1640 
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1641 See Proposing Release, 85 FR at Section II.A. 
1642 See Rule 602 of Regulation NMS. 
1643 See 17 CFR 242.601 (Rule 601) of Regulation 

NMS. 
1644 The national best bid and offer are 

constructed from the best bid and offer prices across 
all exchanges in which the quoted size is at least 
one round lot. See Proposing Release, 85 FR at 
Section III.C.1. 

1645 The best bids and offers on an exchange are 
determined by the best prices in which the quoted 
size is at least one round lot. Some exchanges 
aggregate odd-lot orders at better prices into round 
lots and report such aggregated orders as their best 
bid or offer at the least aggressive price of the 
aggregated orders. Typically, the best bids and 
offers on each exchange are protected quotes under 
NMS Rule 611 and cannot be traded-through. See 
Proposing Release, 85 FR at Section III.C.1(a). 

1646 See Proposing Release, 85 FR at n. 38. 
1647 See id. at n. 39. 
1648 See id. at n. 40. 
1649 See id. at n. 41. 
1650 See, e.g., Proposing Release, 85 FR at n. 19 

(for Nasdaq Global Data Products, Real-Time— 
NYSE Proprietary Market Data, and Cboe Equities 
Offerings, all describing low-latency DOB data 
products). Commenters agreed with this description 
of the market. See, e.g., DOJ Letter at 2; Committee 
on Capital Markets Regulation Letter at 2. 

1651 Examples of such proprietary TOB products 
include NYSE BBO, Nasdaq Basic, and Cboe One 
Feed. See Proposing Release, 85 FR at n. 19. NYSE 
BBO provides TOB data. Nasdaq Basic and Cboe 
One’s Summary Feed provide TOB and last sale 
information. Nasdaq Basic also provides Nasdaq 
Opening and Closing Prices and other information, 
including Emergency Market Condition event 
messages, System Status, and trading halt 
information. Cboe One also offers a Premium Feed 
that includes DOB data. Each of these products is 
sold separately by the relevant exchange group. See 
Letter from Matthew J. Billings, Managing Director, 
Market Data Strategy, TD Ameritrade, (Oct. 24, 
2018) (‘‘TD Ameritrade Letter 2018’’), available at 
https://www.sec.gov/comments/4-729/4729- 
4560068176205.pdf at 5–8 (stating that the lower 
cost of exchange TOB products, coupled with costs 
associated with the process to differentiate between 
retail professionals and non-professionals imposed 
by the Equity Data Plans, and associated audit risk, 
favors retail broker-dealer use of exchange TOB 
products). 

1652 See Proposing Release, 85 FR at n. 335. IEX 
and MEMX make proprietary data available but do 
not charge for it. See, e.g., IEX, Market Data, 
available at https://iextrading.com/trading/market- 
data/ (last accessed Jan. 8, 2020); MEMX Fee 
Schedule, available at https://
info.memxtrading.com/fee-schedule/ (last accessed 
Nov. 18, 2020). See also Ramsay Letter II. Long 
Term Stock Exchange does not offer a proprietary 
data feed, but makes information on the order book 
available on its website. See, e.g., LTSE 
Connectivity Guide, available at https://
assets.ctfassets.net/cchj2z2dcfyd/1Jp5V4TWZXzhl
8QmBWD3Ed/2f926fa4c55f6f489cceb8b77fe8e685/ 
LTSE_Connectivity_Guide.pdf (last accessed Nov. 
18, 2020). 

1653 See Alexander Osipovich, NYSE Aims to 
Speed Up Trading with Core Tech Upgrade, Wall 
Street Journal (Aug. 5, 2019), available at https:// 
www.wsj.com/articles/nyse-aims-to-speed-up- 
trading-with-core-tech-upgrade-11565002800 
(Retrieved from Factiva database). Commenters 
agreed that odd-lot quotes make up a significant 
portion of trading interest, especially in higher 
priced stocks. See, e.g., Cboe Letter at 6; Healthy 
Markets Letter I at 3; Clearpool Letter at 11–12; 
IntelligentCross Letter at 3; IEX Letter at 3–4; ICI 
Letter at 7. 

1654 See Proposing Release, 85 FR at Section 
III.C.1(a). Exchange rules specify how the 
aggregation process works in different terms and 
with different levels of specificity, but many 
exchanges aggregate odd-lots across multiple prices 
and provide them to the exclusive SIPs at the least 
aggressive price if the combined odd-lot interest is 
equal to or greater than a round lot. See Proposing 
Release, 85 FR at nn. 157, 158, 789. 

1655 See Proposing Release, 85 FR at n. 163. 
Commenters agreed that the absence of odd-lot 
quote information reduces the usefulness of the SIP. 
See, e.g., BlackRock Letter at 3. 

1656 See supra note 241. Similar staff analysis in 
the Proposing Release examining a different time 
period also showed that odd-lot trades account for 
a significant proportion of transactions. See 
Proposing Release, 85 FR at 16813. 

1657 See supra note 240. The staff analysis found 
that for the 500 top tickers by dollar volume, odd- 
lot quotes represented a significant price 
improvement over the exclusive SIP quotes. This 
analysis further found that as the price of the stock 
increased, the duration-weighted amount by which 
the odd-lot quote improved on the SIP quote 
increased as well. Similar staff analysis in the 
Proposing Release examining a different time 
period found similar results. See Proposing Release, 
85 FR at Section III.C.1(b). Analysis by one 
commenter also observed that there are frequently 
odd-lot limit orders priced better than the NBBO 
and that this is more common in higher priced 
stocks. See JP Morgan Memo to File at 2. 

As described in the Proposing 
Release,1641 SIP data consists of certain 
quotation 1642 and transaction data 1643 
that the SROs are required to provide to 
the exclusive SIPs for consolidation and 
dissemination to the public on the 
consolidated tapes. Specifically, the SIP 
data includes: (1) An NBBO; 1644 (2) the 
best bids and best offers from each 
SRO; 1645 and (3) information on trades 
such as prices and sizes. The SIP data 
also includes certain regulatory data, 
such as information required by the 
LULD Plan,1646 information relating to 
regulatory halts and MWCBs,1647 
information regarding short sale circuit 
breakers,1648 and other data, such as 
data relating to retail liquidity programs, 
market and settlement conditions, the 
financial condition of the issuer, OTC 
equities, last sale prices for corporate 
bonds, and information about 
indices.1649 

The exchanges separately sell their 
individual market data directly to 
market participants via proprietary data 
feeds. For example, the exchanges have 
developed proprietary DOB products 
that provide greater content (e.g., odd- 
lot quotations, orders at prices above 
and below the best prices, and 
information about orders participating 
in auctions, including auction order 
imbalances) at lower latencies,1650 
relative to the exclusive SIPs, for certain 
segments of the data market, such as 
automated trading systems. They have 
also developed proprietary TOB 
products that provide data that is 
generally limited to the highest bid and 
lowest offer and last sale price 
information and are typically priced 
lower than the SIP data for another 

segment of the data market that is less 
sensitive to latency (e.g., retail or non- 
professional investors and wealth 
managers that access market data 
visually).1651 Proprietary data feeds are 
available as part of exchanges’ standard 
offerings. Most exchanges offer for sale 
as part of their proprietary DOB 
products the complete set of orders at 
prices above and below the best prices 
(e.g., depth of book data), complete odd- 
lot quotation information, and 
information about orders participating 
in auctions, including auction order 
imbalances (for listing exchanges).1652 

One notable gap between SIP data and 
proprietary DOB data is that SIP data 
does not include complete odd-lot 
quotation information even though odd- 
lots represent a large share of all trades 
in the U.S. stock market and can 
represent economically significant 
trading opportunities at prices that are 
better than the prices of displayed and 
disseminated round lots.1653 While 
several exchanges aggregate odd-lot 
orders into round lots and report such 

aggregated orders as quotation 
information to the exclusive SIPs,1654 
market participants must purchase 
proprietary data feeds, available from 
the exchanges, to see the odd-lot 
quotations that are priced at or better 
than the best bid or offer.1655 

Odd-lot transactions make up a 
significant proportion of transaction 
volume in NMS stocks, including ETPs, 
and a significant proportion of odd-lot 
trades occur at prices better than the 
prevailing NBBO, especially in higher 
priced stocks. In May 2020, 
approximately 45% of all trades 
executed on exchanges and 
approximately 10% of all volume 
executed on exchange in corporate 
stocks and ETFs were odd-lot sized and 
that 40% of those transactions 
(representing approximately 35% of all 
odd-lot volume) occurred at a price 
better than the NBBO.1656 Additionally, 
a significant portion of quotation and 
trading activity occurs in odd-lots, 
particularly for frequently traded, high- 
priced tickers, and as stock prices rise, 
the difference in spreads calculated 
using the different feeds also rises, 
indicating that odd-lots are more likely 
to set the best quote as stock prices 
rise.1657 

A number of commenters also 
submitted analyses examining the 
occurrence of odd-lot trades. 
Commenter analyses generally observed 
that odd-lot trades occur frequently in 
higher priced stocks and that their 
frequency has increased over time, 
along with an increase in the average 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00135 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2

https://assets.ctfassets.net/cchj2z2dcfyd/1Jp5V4TWZXzhl8QmBWD3Ed/2f926fa4c55f6f489cceb8b77fe8e685/LTSE_Connectivity_Guide.pdf
https://assets.ctfassets.net/cchj2z2dcfyd/1Jp5V4TWZXzhl8QmBWD3Ed/2f926fa4c55f6f489cceb8b77fe8e685/LTSE_Connectivity_Guide.pdf
https://assets.ctfassets.net/cchj2z2dcfyd/1Jp5V4TWZXzhl8QmBWD3Ed/2f926fa4c55f6f489cceb8b77fe8e685/LTSE_Connectivity_Guide.pdf
https://assets.ctfassets.net/cchj2z2dcfyd/1Jp5V4TWZXzhl8QmBWD3Ed/2f926fa4c55f6f489cceb8b77fe8e685/LTSE_Connectivity_Guide.pdf
https://www.wsj.com/articles/nyse-aims-to-speed-up-trading-with-core-tech-upgrade-11565002800
https://www.wsj.com/articles/nyse-aims-to-speed-up-trading-with-core-tech-upgrade-11565002800
https://www.wsj.com/articles/nyse-aims-to-speed-up-trading-with-core-tech-upgrade-11565002800
https://www.sec.gov/comments/4-729/4729-4560068176205.pdf
https://www.sec.gov/comments/4-729/4729-4560068176205.pdf
https://info.memxtrading.com/fee-schedule/
https://info.memxtrading.com/fee-schedule/
https://iextrading.com/trading/market-data/
https://iextrading.com/trading/market-data/


18730 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

1658 Analysis from a number of commenters 
observed that odd-lot trades are more prevalent in 
high priced stocks. See, e.g., BestEx Research Letter 
at 6; Capital Group Letter at 3; Nasdaq Letter III at 
11; RBC Letter at 5. Additional commenter analysis 
observed that the percentage of odd-lot trades has 
increased over time, especially in high priced 
stocks. See, e.g., BestEx Research Letter at 6; 
Healthy Markets Letter I at 11–12. Analysis from 
one commenter also observed that the frequency of 
odd-lot trades also increased off-exchange. See 
Healthy Markets Letter I at 11–12. Commenters also 
observed that the average stock price has increased 
over time. See, e.g., Cboe Letter at 6 (‘‘The average 
price of a stock included in the S&P 500 Index was 
$44.86 at the end of 2005, compared to $140.47 at 
the end of 2019’’); Virtu Letter at 3; Citadel Letter 
at 3. Other commenters also agreed that odd-lot 
trading has increased over time, especially in high 
priced stocks. See, e.g., Fidelity Letter at 4; ACS 
Execution Services Letter at 2; Angel Letter at 13. 

1659 See, e.g., Nasdaq Letter IV at 16; Schwab 
Letter at 4; Citadel Letter at 3. 

1660 See TD Ameritrade Letter at 6–7. 
1661 See id. 
1662 See supra note 1657. See also, e.g., Nasdaq 

Letter IV at 16; JP Morgan Memo to File at 2. 
1663 See, e.g., Nasdaq Letter IV at 16; Schwab 

Letter at 4 (‘‘In the first quarter of 2020, a total of 
1.87 million, or 23 percent, of Schwab customers’ 
limit orders for stocks priced higher than $100 are 
for fewer than 100 shares’’); Citadel Letter at 3. One 
commenter also stated that retail investors tend to 
trade in lots smaller than 100 shares. See Schwab 
Letter at 4. 

1664 Commenters agreed that odd-lot information 
has become important for trading decisions. See, 
e.g., ACS Execution Services Letter at 2; Clearpool 
Letter at 11–12; IntelligentCross Letter at 4. A 
panelist at the Roundtable also stated that odd-lot 
quotation data is needed to make effective decisions 
in trading applications and to fill client orders 
effectively. See Proposing Release, 85 FR at n. 173 
and accompanying text. 

1665 See Proposing Release, 85 FR at Section 
III.C.2. 

1666 Commenters agreed that decimalization led to 
a decline in top of book liquidity. See, e.g., Schwab 
Letter at 3; ACS Execution Services Letter at 2. 

1667 See Proposing Release, 85 FR at Section 
III.C.2(d). 

1668 See Proposing Release, 85 FR at n. 270. 
Commenters stated that top of book information is 
insufficient and market participants pay for 
proprietary feeds to access depth of book 
information. See, e.g., ICI Letter at 9. 

1669 See supra note 387. Similar staff analysis in 
the Proposing Release examining a different time 
period found similar results. See Proposing Release, 
85 FR at Section III.C.2(d). Commenters also 
referenced analysis that observed there was 
significant liquidity beyond the top of book. See, 
e.g., RBC Comment Letter at 4–5 (referencing an 
analysis RBC had previously submitted to the 
Commission); IEX Letter at 5 (referencing an 

academic study by Tolga Cenesizoglu and Gunnar 
Grass, Bid- and ask-side liquidity in the NYSE limit 
order book, 38 J. Fin. Mkts. 14 (2018)). 

1670 Several commenters agreed that depth of 
book information is useful in routing and placing 
orders effectively. See, e.g., Clearpool Letter at 14; 
IntelligentCross Letter at 4; IEX Letter at 5; Schwab 
Letter at 3; Angel Letter at 9. 

1671 See infra Section V.C.1(c)(ii). Commenters 
agreed that depth of book information helps with 
placing market orders and accessing liquidity 
beyond the top of book. See, e.g., ICI Letter at 8– 
9; Schwab Letter at 3; ACS Execution Services 
Letter at 4–5; IEX Letter at 5. 

1672 One commenter believes that depth of book 
information would be valuable for retail investors 
in less liquid stocks and for placing limit orders. 
See Angel Letter at 1–9. 

1673 That is, a marketable order so large that it 
executes against all the volume at the top of the 
book and then executes against orders behind the 
top of the book. See Craig W. Holden and Stacey 
Jacobsen, Liquidity Measurement Problems in Fast 
Competitive Markets, 69 J. Fin. 1760, at Table I 
(2014) (showing that 3.3% of orders clear outside 
the NBBO). This does not necessarily mean that 
limit orders outside the NBBO are irrelevant. There 
are limitations to using the observation of trades at 
prices outside the NBBO at the time of trade 
execution as an indicator for orders that executed 
at prices outside of the NBBO at the time of trade 
order (specifically, these events are not necessarily 
the same thing). Additionally, instead of submitting 
a large marketable order that ‘‘walks the book’’, 
market participants may split a larger marketable 
order into smaller child orders, with some smaller 

stock price.1658 Commenter analysis 
also observed that odd-lot limit orders 
occur frequently in higher priced 
stocks.1659 

One commenter stated that odd-lot 
trade frequency is not a valid proxy for 
passive order interest because trade size 
is often determined by the liquidity- 
taking order and is often a result of 
algorithmic ‘‘pinging.’’ 1660 This 
commenter conducted an analysis and 
concluded that it is small liquidity- 
taking orders that are driving the 
increase in odd-lot trades.1661 This 
commenter did not observe an increase 
in the size of passive retail investor 
orders but did find a decrease in their 
execution size. The Commission 
acknowledges that algorithmic 
‘‘pinging’’ could account for a portion of 
the odd-lot trading volume that occurs 
but also believes that odd-lot-sized limit 
orders can represent a significant source 
of liquidity, especially in higher priced 
stocks. This commenter’s analysis was 
limited to the orders of retail investors, 
while the staff analysis discussed above 
and the analyses submitted by other 
commenters, which observed that odd- 
lot limit orders are a significant source 
of liquidity (especially in high-priced 
stocks), contained the orders of other 
types of traders.1662 Additionally, 
analyses from other commenters also 
observed that a significant portion of 
retail limit orders are smaller than 100 
shares, and that this is more common in 
higher priced stocks.1663 

Information on odd-lot quotes can 
help with the optimal placement and 
routing of orders across markets.1664 
Odd-lot quotation data can help market 
participants improve trading strategies 
and lower execution costs by allowing 
them to take advantage of odd-lot quotes 
that are available at prices better than 
the NBBO, possibly on a different 
exchange than where the NBBO is 
located. Odd-lot quotation data can also 
help market participants place limit 
orders at prices at or inside the NBBO. 
SIP data is unable to differentiate 
between individual round lot quotes 
and odd-lot quotes that were aggregated 
by the exchanges to be a round lot 
quote. 

Another gap between SIP data and 
proprietary DOB data is that SIP data 
currently lacks quotation information in 
NMS stocks beyond the top of book 1665 
even though the decimalization of 
securities pricing in 2001 led to a 
dispersion of quoted volume away from 
the top of book.1666 Consequently, the 
NBBO shown in SIP data became less 
informative and some market 
participants have come to view depth of 
book data as necessary to their efforts to 
trade competitively and to provide best 
execution to customer orders.1667 
Market participants interested in such 
depth of book data must rely upon the 
proprietary DOB products offered by the 
exchanges that include varying degrees 
of depth data.1668 

Staff analyzed depth of book 
quotations for corporate stocks using 
data from the week of May 4, 2020 and 
found that there is a substantial amount 
of quotation volume at several levels 
below the best bid.1669 The analysis also 

found that during active parts of the 
trading day, there is quotation interest at 
every $0.01 increment at least ten levels 
out for the most liquid stocks; for the 
least liquid stocks, there is a large gap 
between the best bid and the next 
highest bid and large gaps are generally 
also present between the next several 
bid levels. Additionally, the analysis 
found a significant percentage of the 
total notional value of all depth of book 
quotations for both liquid and illiquid 
stocks falls within the first five price 
levels. 

The Commission recognizes that 
market participants have diverse market 
data needs. Depth of book data can 
assist SORs and electronic trading 
systems with the optimal placement of 
orders across markets.1670 Specifically, 
depth of book data can help market 
participants improve trading strategies 
and lower execution costs by placing 
liquidity taking orders that are larger 
than the displayed best bid or best offer 
and achieve queue priority for liquidity 
providing orders that post at prices 
away from the best bid or offer.1671 At 
the same time, the depth of book data 
may be less valuable to a certain 
segment of market participants (e.g., 
some retail or non-professional 
customers).1672 For example, a relatively 
small portion of marketable orders 
execute at prices outside the NBBO 
indicating that some market participants 
submitting marketable orders do not 
find ‘‘walking the book’’ useful.1673 
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orders executing against liquidity providing orders 
at the top of the book and others later executing 
against liquidity providing orders that were behind 
the top of book when the first child orders 
executed. See infra Section V.B.3(e). 

1674 See supra note 466 for staff analysis; see also 
Proposing Release, 85 FR at Section III.C.3(c) and 
n. 348. Commenters agreed that an increase in the 
portion of total trading volume executed in opening 
and closing auctions makes them important 
liquidity events. See, e.g., Cboe Letter at 21; 
Clearpool Letter at 15; MEMX Letter at 5–6; IEX 
Letter at 6; Fidelity Letter at 5; Schwab Letter at 5; 
ACS Execution Services Letter at 2; Angel Letter at 
8; Data Boiler Letter I at 31. A number of 
commenters attributed the growth in auction 
volume to the increase in passive investing. See, 
e.g., Schwab Letter at 5 (‘‘The growth of passive 
investing and exchange-traded funds (ETF) has 
contributed to the growth in auctions relative to 
other trading.’’); SIFMA Letter at 5. See also 
Proposing Release, 85 FR at 16735. 

1675 Commenters agreed with this assessment. 
See, e.g., Clearpool Letter at 15; MEMX Letter at 5– 
6. 

1676 See ICI Letter at 9. 
1677 See Clearpool Letter at 15. 
1678 See, e.g., ICI Letter at 9 (‘‘Auction 

information, which includes imbalance levels 
between buy and sell orders, allows funds to decide 
whether to participate, and if so, to determine 
direction, order size and timing.’’); BlackRock Letter 
at 2 (‘‘Auction information telegraphs the direction 
and magnitude of price moves at the end of the 
day.’’); MEMX Letter at 6. 

1679 See NYSE Rule 15. 
1680 See Proposing Release, 85 FR at n. 333; see 

also UTP Plan, UTP Participant Input Specification 

(Dec. 3, 2019), available at http://
www.utpplan.com/DOC/UtpBinaryInputSpec.pdf. 

1681 See, e.g., NYSE, TAQ NYSE Order 
Imbalance—Quick Reference Card, available at 
https://www.nyse.com/publicdocs/nyse/data/TAQ_
NYSE_Order_Imbalance_QRC.pdf (last accessed 
Jan. 8, 2020). 

1682 See NYSE, Real-Time Data Imbalances, 
available at https://www.nyse.com/market-data/ 
real-time/imbalances (last accessed Jan. 8, 2020) 
(describing the NYSE Order Imbalances product). 

1683 The Nasdaq Net Order Imbalance Indicator is 
a feature of Nasdaq’s BookViewer proprietary data 
feed product rather than a stand-alone product. See 
Nasdaq, Net Order Imbalance Indicator, available at 
https://data.nasdaq.com/NOII.aspx (last accessed 
Jan. 8, 2020). 

1684 See T. Rowe Price Letter at 2. 
1685 For example, price efficiency may be limited 

if there is a delay in incorporating imbalance 
information observed in proprietary DOB feeds into 
the quote and trade prices shown by the exclusive 
SIP. See infra Section V.D.1. Price efficiency is 
greater when prices reflect current information 
faster. 

1686 See Proposing Release, 85 FR at Sections I, 
II.A; see also DOJ Letter at 2. 

1687 See Proposing Release, 85 FR at Section II.A. 
1688 Id. 
1689 See Data Boiler Letter I at 39. 
1690 See supra note 397; see also Robert P. 

Bartlett, III and Justin McCrary, How Rigged Are 
Stock Markets? Evidence from Microsecond 
Timestamps at 45 (2017), available at https://
www.law.berkeley.edu/wp-content/uploads/2019/ 
10/bartlett_mccrary_latency2017.pdf (‘‘[O]ur 
analysis suggests SIP reporting latencies generate 
remarkably little scope for exploiting the 
informational asymmetries available to subscribers 
to exchanges’ direct data fees.’’). 

Another gap between SIP data and 
proprietary DOB data is that SIP data 
includes only limited auction-related 
information. Auctions are important 
liquidity events, accounting for 
approximately 7% of daily equity 
trading volume.1674 Closing auctions 
generate prices that are used for a 
variety of market purposes, including 
setting benchmark prices for index 
rebalances and for determining NAV 
prices for mutual funds and ETFs.1675 
Auctions are important for the 
implementation of passive investment 
strategies. For example, one commenter 
stated that mutual funds and ETFs that 
utilize passive index-tracking strategies 
actively participate in closing 
auctions.1676 One commenter stated that 
reopening auctions play an important 
role in connection with security-specific 
or market-wide events, such as a limit 
up-limit down or other regulatory 
halt.1677 Auction imbalance information 
and indicative prices can help facilitate 
order placement in auctions and predict 
price movements.1678 

Today, some NYSE auction data, such 
as pre-opening indicators,1679 are 
disseminated through the CTA/CQ SIP, 
and no auction information generated 
by the other primary listing exchanges 
is distributed through the exclusive 
SIPs, except very limited LULD 
information related to auction collar 
messages.1680 Thus while the 

exchanges’ proprietary data includes 
detailed information on several aspects 
of their auctions, only a small subset of 
the auction-related information is 
included in SIP data.1681 

While all listing exchanges make 
auction information available to market 
participants through proprietary data 
feeds, only some exchanges offer this 
information through specialized feeds 
for a lower price than full DOB 
products. For instance, NYSE Order 
Imbalances is an example of such a 
proprietary auction data product offered 
by NYSE,1682 while Nasdaq does not 
offer such a specialized product.1683 

One commenter observed another gap 
in information between the exclusive 
SIPs and proprietary market data. This 
commenter observed that when market- 
wide circuit breakers tripped, 
proprietary feeds continued to 
disseminate information, such as 
information on quotes, during the halt 
while the exclusive SIPs provided 
updates that were not in real-time.1684 

Currently, the gap in information 
between data in the exclusive SIP and 
proprietary DOB products may limit the 
current level of price efficiency if 
market participants with access to 
proprietary DOB products do not 
incorporate this information into prices 
observed by exclusive SIP subscribers 
quickly enough through their trading or 
quoting activity.1685 However, the 
Commission does not know the extent 
of this possible effect because it does 
not know how quickly market 
participants that subscribe to 
proprietary DOB products incorporate 
the information contained in these feeds 
into the information contained in the 
exclusive SIP. 

(b) Current Process for Dissemination of 
SIP Data and Proprietary Data Feeds 

Today, SIP data is disseminated to 
investors and market participants 
through a centralized consolidation 
model with an exclusive SIP for each 
NMS stock, centrally collecting market 
data transmitted from the dispersed 
SRO data centers and then 
redistributing the consolidated market 
data to market participants who are 
often in different locations.1686 The 
SROs typically transmit their market 
data through fiber optic cables to the 
SIPs.1687 

Typically, proprietary data is 
transmitted directly from each exchange 
to the data center of the subscriber and 
does not first travel to a centralized 
consolidation location. Furthermore, 
unlike the standardized transmission of 
SIP data over fiber optic cable, 
proprietary data is frequently 
transmitted using low-latency wireless 
connectivity (e.g., microwave signals) or 
other forms of connectivity (often 
provided by the exchanges) that are 
faster than fiber.1688 As stated by one 
commenter, data transmission via 
microwave signals is much faster than 
via fiber optic cables, because 
‘‘microwave signals travel at the speed 
of light through air, rather than over 
fiber, which can attenuate signals.’’ 1689 

There is a significant latency 
differential between SIP data and the 
proprietary market data products that 
are delivered directly to market 
participants or to market data 
aggregators who generally have better 
connectivity, communications, and 
aggregation technology than the 
SIPs.1690 Specifically, the centralized 
consolidation model has three sources 
of latency: (a) Geographic latency; (b) 
aggregation or consolidation latency; 
and (c) transmission or communication 
latency. The latency differentials 
between SIP data and proprietary data, 
are meaningful, and market participants 
believe these differentials impact their 
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1691 See Proposing Release, 85 FR at n. 412 and 
accompanying text; Martin Scholtus et al., Speed, 
Algorithmic Trading, and Market Quality around 
Macroeconomic News Announcements, 38 J. 
Banking & Fin. 89 (2014) (‘‘This paper documents 
that speed is crucially important for high-frequency 
trading strategies based on U.S. macroeconomic 
news releases. Using order-level data on the highly 
liquid S&P 500 ETF traded on Nasdaq from January 
6, 2009, to December 12, 2011, we find that a delay 
of 300 ms or more significantly reduces returns of 
news-based trading strategies.’’); Grace Hu et al., 
Early peek advantage? Efficient price discovery with 
tiered information disclosure, 126 J. Fin. Econ. 399 
(2017) (‘‘Calibrating the speed of price discovery at 
a finer scale, we find that the first 200 milliseconds 
at 9:54:58 accounts for 89% of the one-second 
return at 9:54:58 on negative news days, and 85% 
of the one-second return at 9:54:58 on positives 
news days. In other words, most of the price 
discovery happens during the first 200 
milliseconds, faster than the blink of an eye.’’); 
Tarun Chordia et al., Low Latency Trading on 
Macroeconomic Announcements, 31 Rev. Fin. Stud. 
4650 (2018) (‘‘Specifically, trading in the direction 
of the announcement surprise results in average 
dollar profits (across market participants) of 
$19,000 per event for SPY and roughly $50,000 per 
event for ES. This translates to roughly $15 million 
in cumulative profits on average each year, which 
is trivial relative to about $4.7 trillion traded in SPY 
and $35.8 trillion notional value traded in ES in 
2012. The $15 million is also trivial compared with 
the cost of price discovery in U.S. markets, which 
at 0.67% of the market capitalization (French 2008) 
amounted to roughly $100 billion in 2006.’’). 

1692 See Proposing Release, 85 FR at Section IV.A. 
The hub-and-spoke model of the exclusive SIPs 
exacerbates this geographic latency. See supra note 
676. See also MEMX Letter at 6. 

1693 See Proposing Release, 85 FR at n. 396. 

1694 See Proposing Release, 85 FR at Section IV.A. 
1695 Id. 
1696 See Proposing Release, 85 FR at Section IV.A. 
1697 See NYSE Letter II at 10, 11. 
1698 Id. 
1699 See Proposing Release, 85 FR at n. 410. 

1700 NYSE Letter II at 10–11. 
1701 Academic literature examines the effects of 

trading speed on revenues, adverse selection, and 
liquidity. See, e.g., Matthew Baron et al., Risk and 
Return in High-Frequency Trading, 54 J. Fin. & 
Quantitative Analysis 993 (2019) (testing the 
connection between high frequency trading 
(‘‘HFT’’) latency and trading performance; the 
authors find that relative latency matters and that 
‘‘HFT firms exhibit large, persistent cross-sectional 
differences in performance, with trading revenues 
disproportionally accumulating to a few firms.’’ 
Furthermore, when HFT firms use their relative 
latency advantages to trade on news to create short- 
term arbitrage opportunities, they generate adverse 
selection on slower traders.); Bruno Biais et al., 
Equilibrium fast trading, 116 J. Fin. Econ. 292 
(2015) (arguing that fast trading technology 
‘‘provides advance access to value-relevant 
information, which creates adverse selection, 
lowering welfare,’’ and ‘‘generates a negative 
externality’’); Thierry Foucault et al., Toxic 
Arbitrage, 30 Rev. Fin. Stud. 1053 (2017) (providing 
evidence that ‘‘[a]rbitrage opportunities due to 
asynchronicities in the adjustment of prices to news 
are toxic because they expose dealers to the risk of 
trading with arbitrageurs at stale quotes.’’ The 
authors then claim that these toxic arbitrage 
opportunities that come with higher trading speed 
impair market liquidity.). 

1702 The exchanges, as a subset of SROs, sell 
proprietary data feeds to market participants. 

ability to trade and their order execution 
quality.1691 

Geographic latency refers to the time 
it takes for data to travel from one 
physical location to another. Greater 
distances usually equate to greater 
geographic latency, though geographic 
latency is also affected by the mode of 
data transmission. The Commission 
understands that geographic latency is 
typically the most significant 
component of the additional latency 
that SIP data feeds experience compared 
to proprietary data feeds.1692 The record 
in this rulemaking suggests that the 
geographic latency of SIP data may be 
up to a millisecond.1693 

Aggregation or consolidation latency 
refers to the amount of time an 
exclusive SIP takes to aggregate the 
multiple sources of SRO market data 
into SIP data and includes the time it 
takes to calculate the NBBO. This 
latency reflects the time interval 
between when an exclusive SIP receives 
data from an SRO and when it 
disseminates consolidated data to the 
end-user. Even though in recent years 
the exclusive SIPs made improvements 
to address aggregation latency, the 
proposal stated that the related latency 
differential remains; as mentioned 
above, in the second quarter of 2019, for 
Tapes A and B average quote feed and 
average trade feed aggregation latencies 

were 69 and 139 microseconds, 
respectively.1694 In the same time 
period, the Tape C aggregation latency 
was an average of 16.9 microseconds for 
quotes and 17.5 microseconds for 
trades.1695 Notably, these latency 
differentials remain even though the 
Equity Data Plans’ Operating 
Committees have made some 
improvements to certain aspects of the 
exclusive SIPs and related 
infrastructure, including improvements 
to address aggregation latency.1696 

One commenter pointed out that the 
CTA SIP has implemented 
improvements to its processing, which 
at the time that the commenter expected 
to bring the aggregation time down to 
‘‘under 20 microseconds.’’ 1697 While 
these improvements will likely reduce 
the aggregation latency of the CTA SIP, 
20 microseconds of aggregation latency 
will continue to be meaningfully slower 
than current market practice in the 
aggregation of proprietary data feeds, 
and only about as fast as the UTP SIP 
is currently. 

Transmission latency refers to the 
time interval between when data is sent 
(e.g., from an exchange) and when it is 
received (e.g., at an exclusive SIP and/ 
or at the data center of the subscriber), 
and the transmission latency between 
two fixed points is determined by the 
transmission communications 
technology through which the data is 
conveyed. Transmission latency also 
varies depending on the geographic 
distance between where the data is sent 
and where it is received. There are 
several options currently used for 
transmitting market data, such as fiber 
optics, which typically are used by the 
exclusive SIPs for receipt and 
dissemination of SIP data, and wireless 
microwave connections, which the 
exchanges offer as an alternative for 
their proprietary data feeds but not for 
SIP data.1698 Fiber optics are generally 
more reliable than wireless networks 
since the data signal is less affected by 
weather. The modes of transmission for 
SIP data are typically slower than the 
modes of transmission used for 
proprietary data. In the Proposing 
Release, the Commission stated that 
each of the CTA/CQ Plan participants 
must transmit its data through 
connectivity options that have a round- 
trip latency of at least 280 
microseconds.1699 One of the 
commenters said that ‘‘[i]n 2019, the SIP 

Operating Committee authorized two 
improvements to the CTA SIP’’ and that 
this change ‘‘will reduce what the 
Commission refers to as CTA SIP data 
‘transmission’ latency, i.e., the time 
interval between when the data is sent 
and when it is received, by over 140 
microseconds.’’ 1700 

The Commission believes that the 
benefits of greater speed on the 
timescales at which the market 
currently measures latency have mostly 
to do with being faster than one’s 
competitors. In some situations small 
latency differentials that leave enough 
time for certain market participants to 
observe and react to information before 
other, slower market participants can be 
as costly to slower market participants 
as larger latency differentials.1701 For 
example, a market participant may use 
market data to anticipate price 
movements and then place limit orders 
ahead of the price movement. In doing 
so, the market participant will end up 
in a queue of limit orders placed in the 
book, in order of time priority. If other 
market participants react the same way, 
then this market participant’s quote will 
be behind the quotes in the queue of 
those who reacted faster. If the market 
participant increases its reaction time 
but still does not end up faster than the 
trader who placed the order directly in 
front of it in the queue, then the market 
participant’s quote will have the exact 
same priority that it had at the slower 
reaction time. 

Currently, some market participants 
obtain proprietary data feeds from many 
SROs.1702 Of these market participants, 
some prefer to have consolidated 
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1703 As mentioned below, even when obtaining 
consolidated market data from market data 
aggregators, market participants also have to pay 
data fees directly to the exchanges. See infra 
Section V.B.2(c). 

1704 Market participants who consolidate market 
data independently may use other market data 
aggregators’ products and services such as software. 

1705 See, e.g., Roundtable Day One Transcript at 
128–29 (Mark Skalabrin, Redline Trading 
Solutions). 

1706 BestEx Research Letter at 8. 
1707 Companies that normalize market data take in 

raw data delivered in a variety of protocols and, 
using feed handlers, normalize it into a single 
protocol different from the one used by the original 
venue. This way a data user can receive one feed 
using one streaming protocol. See Vela’s Definitive 
Guide to Market Data, available at https://
info.tradevela.com/definitive-guide-to-market-data#
normalisation. 

1708 See, e.g., Angel Letter at 20; NYSE Letter II 
at 24; FINRA Letter at 4. 

1709 Roundtable Day One Transcript at 140 (Mark 
Skalabrin, Redline Trading Solutions). 

1710 See, e.g., Nasdaq Letter IV at 8. 
1711 For example, NYSE describes their order-by- 

order message feed, NYSE Integrate Feed, as a 
‘‘high-performance product.’’ See https://

www.nyse.com/market-data/real-time/integrated- 
feed (last accessed Sept. 21, 2020). 

1712 As an example of such costs, see What Types 
of Financial Market Data Providers Are There?, 
Exegy Blog, available at https://www.exegy.com/ 
2019/07/types-financial-market-data-providers/ 
(last accessed Sept. 21, 2020), stating that 
‘‘[e]xchanges are the most expensive provider 
option,’’ because data directly from the exchange 
comes raw and in whatever format the exchange 
uses, and this leaves the end user of the data with 
the task of ‘‘maintaining, transporting and 
processing the data.’’ Because firms that are the 
most sophisticated users of market data consume 
data directly from the exchange, these are costs they 
incur. 

1713 The market participants at this level are a 
subset of all market participants using proprietary 
data (see supra Section V.B.2(a)). Much of the text 
discusses market participants who use proprietary 
data feeds; the different levels on the continuum 
consist of differences in how those feeds are used 
even within the set of market participants who use 
proprietary data. 

1714 See Vela, supra note 1707, stating that the use 
of ‘‘. . . normalized feed of data from a vendor, 
however, can add latency, which may make it less 
suitable for latency-sensitive applications . . .’’ 

proprietary data. There are two ways 
these market participants can obtain 
consolidated data. First, market 
participants may independently create 
consolidated data by purchasing 
individual exchange proprietary market 
data products and consolidating that 
information for their own use. 

Second, market participants may 
obtain consolidated data from market 
data aggregators, which are mostly firms 
that purchase direct access to exchange 
data,1703 consolidate the data, and 
disseminate the data (after various 
levels of processing) to market 
participants.1704 Additionally, some 
market data aggregators do not purchase 
direct access to exchanges. Instead, they 
provide hardware and software for 
market data aggregation to the parties 
that have contractual relationships to 
purchase or license the market data 
enabling market participants to 
outsource the significant hardware, 
software, and personnel expertise that is 
required to consolidate the proprietary 
feeds directly. Many of the most 
sophisticated market participants in the 
market use these products, and despite 
the fact that they create an additional 
chain link between market participants 
and proprietary feeds, the Commission 
believes that these firms generally 
deliver data to market participants faster 
than the exclusive SIPs.1705 

Market participants who subscribe to 
SIP data also have two different ways of 
obtaining their data. They can either 
directly get SIP data feeds from the 
exclusive SIPs or, as stated by a 
commenter,1706 they can get SIP data 
from a third party aggregator in a 
normalized form.1707 The least latency 
sensitive market participants are the 
most likely to receive SIP data in this 
normalized form. 

Some commenters stated that the 
need for backup data feeds is an 
important cost in obtaining access to 

market data.1708 The Commission 
believes that today, many market 
participants use the exclusive SIPs as a 
backup, and maintain a subscription to 
the exclusive SIP feeds despite using 
proprietary data for trading decisions 
partly for this reason. The exclusive 
SIPs themselves maintain a 
geographically diverse backup system 
consistent with Regulation SCI. One 
participant in the Market Data 
Roundtable stated that the exclusive 
SIPs are ‘‘expensive for a backup 
feed.’’ 1709 

(c) Current State of Utilization of Market 
Data 

One commenter stated that the 
introduction of different levels of 
quality in core data consolidation and 
dissemination would introduce new 
‘‘tiers’’ into the market beyond the two 
tiers of those who use proprietary DOB 
feeds and those who do not.1710 The 
Commission does not believe that 
differing tiers of market data access 
sophistication and technology represent 
changes to the market, given current 
market practice. Market participants 
have different levels of sophistication in 
receiving and processing real time 
market data, because of differences in 
the cost of maintaining data processing 
systems and in the data needs of various 
trading and investment strategies. More 
sophisticated firms use advanced data 
access methods and technologies, and 
generally seek to reduce latency and 
improve the way in which the data can 
be used. Other market participants trade 
latency for lower costs, and this has 
resulted in a continuum of different 
levels of latency and processing quality 
in the market. 

The most competitive executing 
broker-dealers, market makers, and 
traders using highly latency sensitive 
strategies define market practice at the 
highest-cost, lowest-latency end of the 
continuum. These market participants 
typically invest significantly more 
resources in reducing latency and 
increasing processing speed than any 
other kind of market participant. This 
group typically purchases co-location 
services at all major data centers, along 
with the highest capacity connectivity 
services and the most raw and 
unprocessed exchange proprietary data 
feeds.1711 Many market participants in 

this group maintain their competitive 
advantage by performing all major steps 
related to data connection and 
processing within their own business. 
That is, they arrange connectivity, 
software, hardware, and transmission 
necessary to receive and process market 
data on their own without employing 
the services of outside vendors. As a 
result, there are highly significant 
technological, infrastructure, and 
personnel costs to building and 
maintaining such a system for data 
processing.1712 Therefore, the 
Commission believes that there are 
relatively few market data users at this 
level.1713 

Market participants that seek to 
reduce the costs of maintaining this 
high level of capability in market data 
access make a variety of cost saving 
adjustments. For example, market 
participants may decide to employ 
vendors to assist in the most difficult or 
sophisticated aspects of the process, 
such as microwave transmission and 
hardware. These market participants 
may also use software vendors to 
aggregate proprietary data, and may also 
employ vendors to assist in connecting 
to the data feeds. While using such 
vendors can reduce cost, this can 
sometimes come at the expense of 
adding latency.1714 This can happen 
because market participants may base 
their competitive advantage on the 
development of technology, which 
might be superior to what is available 
from vendors, or because the level of 
customizability and specialization to the 
specific use case available from third- 
party vendors is reduced, compared to 
developing these technologies ‘‘in- 
house.’’ 
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1715 See Exegy blog, supra note 1712, describing 
the affordability of API data feed options and the 
possibility that customization is reduced relative to 
less processed options. See also NBIM Letter at 4, 
stating that broker-dealers who do not perform the 
aggregation ‘‘in-house’’ will not be ‘‘consistently 
competitive.’’ This commenter also states that 
‘‘[t]his does not preclude using third-party 
technology to do the data aggregation, as long as it 
is done in-house to avoid incremental latency.’’ 

1716 For a discussion of the differences in price 
between exclusive SIPs and proprietary feeds, see 
supra Section V.B.2(c). 

1717 See infra Section V.B.3(e). 
1718 See T. Rowe Price Letter at 1. 
1719 For example, one commenter suggested that 

exclusive SIP feeds play an important role in the 
activities of some broker-dealers. See Bestex 
Research Letter at 3. 

1720 One commenter stated that the exclusive SIPs 
are ‘‘. . . the primary feed for retail investors.’’ See 
Schwab Letter at 2. 

1721 See infra Section V.B.3(e) for a discussion of 
the need for sophisticated use of market data to 
achieve high quality execution. 

1722 Nasdaq Letter IV at 8. 
1723 For additional details on the uses of 

proprietary data to be competitive, see infra Section 
V.B.3(e). 

1724 While these market participants are less 
numerous than, for example, retail investors, this 
does not mean that their role in the market is less 
significant. For additional insight on this point, see 
note 1794, which discusses Commission analysis 
that showed that 91.6% of the message volume on 
exchanges in a sample week came from just 50 
firms. Each of these firms maintained a connection 
to at least all but one exchange of the 11 exchanges 
in the sample, which correlates with a relatively 
high level of sophistication in trading. The fact that 
the percentage of orders that comes from these firms 
is so high indicates their significance. 

1725 See supra Section V.B.1. 
1726 Once an exclusive SIP is selected, upgrades 

to that processor’s SIP infrastructure are mandated 
and funded by the Operating Committee of the 
relevant Equity Data Plan. This comes out of SIP 
revenues distributed to the SROs. 

1727 The market data revenue allocation formula 
is summarized at, e.g., UTP Plan, Summary of 
Market Data Revenue Allocation Formula, available 
at http://www.utpplan.com/DOC/Revenue_
Allocation_Formula.pdf (last accessed Jan. 8, 2020). 
FINRA rebates a portion of the SIP revenue it 
receives back to broker-dealer internalizers and 
ATSs based on the trade volume they report. See 
FINRA Rule 7610B. One Roundtable commenter 
estimated that from 2013 to 2017, through the 
Nasdaq/UTP plan, the FINRA/Nasdaq TRF gave 83 
percent of SIP revenue it received to broker-dealers. 
See Letter from Thomas Wittman, Executive Vice 
President, Head of Global Trading and Market 
Services and CEO, Nasdaq Stock Exchange, to Brent 
J. Fields, Secretary, Commission, at 19 (Oct. 25, 
2018). 

Further cost-savings are possible by 
not purchasing co-location services at 
all major exchanges, and increasing the 
number of data access functions 
outsourced. Some market participants 
may obtain their entire market data feed 
from a third-party aggregator in the form 
of a pre-aggregate feed, saving money 
but surrendering significant ability 
customize the data feed.1715 
Additionally, some market participants 
may use the exclusive SIPs instead of 
proprietary feeds for some use cases. For 
example, proprietary feeds might only 
be used for actual order routing 
decisions, while the exclusive SIPs are 
used to fill other data needs. Because of 
the substantial difference in price 
between exclusive SIP and proprietary 
feeds, this method may represent a 
substantial cost savings.1716 While the 
benefits of speed and quality of 
processing may be diminished for those 
market participants utilizing these more 
low-cost options, there continue to be 
trading and order routing strategies for 
which these approaches are sufficient. 
However, as acknowledged 
elsewhere,1717 execution using these 
data aggregation methods may 
experience higher execution costs on 
average. 

One commenter argued that the 
exclusive SIP feeds could not be used to 
route orders electronically, stating that 
‘‘[d]ue to its limited content and higher 
latency, the usage of SIP data is 
adequate only for investors that visually 
consume NMS information (e.g., 
humans looking at quotes on a 
screen).’’ 1718 While the Commission 
agrees that many users of display feeds 
use the exclusive SIPs (as discussed in 
the text below), the Commission 
believes that there are likely a few non- 
display users of the exclusive SIP data 
who route orders based on exclusive SIP 
feeds as well.1719 

At the bottom of the continuum are 
those market participants for which 
latency sensitivity is not an issue. These 
include market participants that use 

human traders who obtain market data 
through display feeds, and retail 
investors.1720 Such market participants 
frequently outsource the entire data 
aggregation and dissemination process, 
including the production of the visual 
display, to third-party vendors. These 
market participants also often rely on 
the exclusive SIP feeds or TOB feeds 
instead of the DOB feeds. Since latency 
sensitivity is not an issue, the primary 
benefit for this type of user of DOB feeds 
as compared to SIP or TOB feeds is the 
additional available data. Because of the 
challenges in obtaining high execution 
quality using only display feeds and per 
quote feeds,1721 many market 
participants in this last level route their 
orders to a broker-dealer at a higher 
level of capability in market data access 
for execution. Market participants who 
engage in this type of behavior include 
investment funds and retail investors. 
Sometimes broker-dealers working on 
behalf of clients route orders to a 
different broker for execution. 

One commenter stated ‘‘. . . the 
Commission fails to consider that 
proprietary market data is neither 
necessary nor relevant to the business 
models and trading or investment 
strategies of many, if not most, ordinary 
investors and market participants.’’ 1722 
While the Commission acknowledges 
that this final tier of consumers of 
market data, which includes most retail 
investors, might currently rely solely on 
the SIPs for their own use (and this use 
might include visual display), the 
Commission disagrees that proprietary 
data does not matter to most market 
participants. The Commission continues 
to believe that the market participants 
described as using proprietary data 
feeds in this section do indeed need 
those feeds to be competitive with their 
peers 1723 and that these participants 
represent a significant segment of the 
market.1724 Many market participants, 

in routing orders to the exchanges, rely 
on the more sophisticated users of 
market data to execute orders on their 
behalf. In other words, while not every 
individual market participant uses 
proprietary data feeds, nearly all orders 
entered into the National Market 
System, including retail orders, touch a 
component (typically the order router of 
the executing broker) that uses 
proprietary data in order to reduce 
execution costs and improve execution 
quality. The Commission therefore 
disagrees with this comment that 
proprietary data is not relevant to the 
business models of most market 
participants because the systems by 
which a broad range of market 
participants access exchange trading 
(namely, the network of brokers through 
which orders are routed) find 
proprietary data feeds, including their 
content and speed, relevant to their 
business models. 

(d) Current Costs of Generating SIP Data 
and Proprietary Data Feeds 

As mentioned above,1725 currently the 
exclusive SIPs consolidate and 
disseminate SIP data to market 
participants. The data fees that 
exclusive SIPs charge to market 
participants for obtaining SIP data are 
set by the Operating Committees of the 
Equity Data Plans, subject to notice and 
comment, and Commission approval. A 
portion of the SIP data revenues is used 
to pay for the cost of maintaining and 
administering the exclusive SIP,1726 and 
the remaining funds are distributed to 
the SRO members proportionately to 
their trading and quoting activity.1727 In 
the case of the UTP SIP, there is an 
additional FINRA cost for the oversight 
of the OTC markets that is also taken out 
of the exclusive SIP’s revenues before 
distributing funds to the plan 
participants. 
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1728 See Governance Order, supra note 1128. 
1729 See, e.g., CTA Plan, Q2 2020 CTA Quarterly 

Revenue Disclosure, available at https://
www.ctaplan.com/publicdocs/ctaplan/CTA_
Quarterly_Revenue_Disclosure_2Q2020.pdf; Nasdaq 
UTP Plan, Q2 2020 UTP Quarterly Revenue 
Disclosure, available at https://www.utpplan.com/ 
DOC/UTP_Revenue_Disclosure_Q22020.pdf; see 
also Letter from Charles M. Jones, Robert W. Lear 
Professor of Finance and Economics, Columbia 
Business School, to Brent J. Fields, Secretary, 
Commission, 15–16 (Oct. 21, 2018) (‘‘Jones Letter’’). 

1730 Id. 
1731 Id. 

1732 See supra note 1638. 
1733 Operating expenses for the Nasdaq UTP Plan 

represent support costs, paid to the SIP, and are a 
pre-determined amount agreed upon by the Nasdaq 
UTP Plan’s SRO participants. The Nasdaq UTP SIP 
costs do not include the costs of the exchanges 
generating the data they send to the Nasdaq UTP 
SIP. The UTP Plan also incurs administrative costs 
and other miscellaneous expenses, which together 
totaled around $3.6 million. 

1734 See CTA Plan, Schedule of Market Data 
Charges (Jan. 1, 2015), available at https://
www.ctaplan.com/publicdocs/ctaplan/
notifications/trader-update/Schedule%20Of%20
Market%20Data%20Charges%20-%20January%20
1,%202015.pdf. 

1735 See NYSE Proprietary Data Products, Market 
Data Pricing (Oct. 16, 2020), at 3, available at 
https://www.nyse.com/publicdocs/nyse/data/ 
NYSE_Market_Data_Pricing.pdf. 

1736 While all of the fees are for non-display 
purposes, the data content in the CTA/CQ SIP data 
is different from the NYSE Integrated Feed. The 
NYSE Integrated Feed is a full DOB feed and 
provides an order-by-order view of events in the 
NYSE equities market, whereas the CTA/CQ non- 
display feed provides consolidated SIP data for 
Tape A and Tape B securities. See supra Section 
V.B.2(a) (discussing the difference in content 
between SIP data and proprietary DOB feeds). See 
also NYSE, Real-Time Integrated Feed, available at 
https://www.nyse.com/market-data/real-time/ 
integrated-feed (last accessed Nov. 23, 2020); CTA, 
Consolidated Tape Association, available at https:// 
www.ctaplan.com/index (last accessed Nov. 23, 
2020). 

1737 See SIFMA Letter 2018. 
1738 SIFMA’s study submitted in connection with 

the Roundtable contained analysis examining the 
change in fees that some broker-dealers paid for 
CTA SIP data between 2010 and 2018. The analysis 
showed that CTA SIP fees for most categories of 

data increased by an average of 5% between 2010 
and 2018. However, the change in the total amount 
each broker-dealer spent on CTA SIP data varied 
based on the type of broker-dealer. The analysis 
found that the average amount of money spent on 
CTA SIP data by retail broker-dealers declined by 
4% between 2010 and 2017, but the average amount 
spent by institutional broker-dealers increased by 
7%. See id. at 21–28. 

1739 See Proposing Release, 85 FR at n. 140. 
1740 See infra Section V.B.2(e). The Commission 

estimates are based on NYSE and Cboe BYX’s Form 
1 filings and UTP and CTA/CQ revenue metrics. 
NYSE’s Form 1 filings disclose $968 million as its 
net revenues in 2018. NYSE’s revenues from the SIP 
redistribution is approximately $47 million. Note 2 
to the exchange’s financial statements states that 
NYSE collects market data revenues from the 
exclusive SIPs and ‘‘to a lesser extent for (sic) New 
York Stock Exchange proprietary data products,’’ 
indicating that the approximately $47 million in 
revenues from SIP data could be a benchmark for 
their proprietary market data revenues. NYSE Form 
1, available at https://www.sec.gov/Archives/edgar/ 
vprr/1900/19003689.pdf (last accessed Jan. 29, 
2020). Similarly, Cboe BYX Form 1 filings report 
$58 million in net revenues. Of this $58 million, 
$26 million were market data revenue— 
approximately $21 million from SIP data revenues 
and $5 million from proprietary market data 
revenues. Cboe BYX Form 1, available at https://
www.sec.gov/Archives/edgar/vprr/1900/ 
19003669.pdf (last accessed Jan. 29, 2020). 

1741 See supra Section V.B.2(b). 
1742 Some exchanges charge redistribution fees or 

their equivalents to market data aggregators and 
separately, one or more data fees (based on different 
use cases such as professional or non-professional, 
display or non-display) to market participants who 
purchase the exchanges’ data from market data 
aggregators. See Virtu Letter I at 16–79 (Exhibit 
‘‘A,’’ lists of data and connectivity fees by several 
exchanges). 

Exclusive SIP revenues from data fees 
totaled more than $430 million in 
2017.1728 There are three broad 
categories of SIP data fees: Access fees, 
content fees, and distribution/ 
redistribution fees.1729 An access fee is 
a flat monthly fee for physical 
connectivity to SIP data and does not 
depend on the type of market 
participant (e.g., market data vendor vs. 
institutional broker). 

There are three categories of content 
fees that depend on how market 
participants access SIP data. First, if SIP 
data is displayed for market participants 
on computer screens or other devices, 
the market participant is charged a 
display fee (a professional or a non- 
professional subscriber fee depending 
on the type of market participant). 
These fees can be per screen displaying 
the data, per user as part of the multi 
instance single user (MISU) program, 
and per application where multiple 
applications can run on one screen. 
Second, if SIP data is not displayed on 
computer screens and instead is directly 
sent to an automated system such as a 
trading algorithm or a SOR, then the 
market participant is charged a non- 
display fee. Display and non-display 
fees are monthly fees and entitle the 
subscriber to an unlimited amount of 
real-time market information during the 
month. In 2018, around 65% to 75% of 
total SIP revenue was accounted for by 
professional and non-professional 
display fees, and around 8% to 13% of 
revenue was accounted for by non- 
display fees.1730 A third type of content 
fee is the query quote fee, which are fees 
collected from market participants 
accessing SIP data on a per quote basis. 
Under the per-query fee structure, 
subscribers are required to pay an 
amount for each request for a packet of 
real-time market information. Around 
4% to 10% of total SIP revenue is 
accounted for by quote query fees in 
2018.1731 Finally, exclusive SIPs charge 
distribution/redistribution fees when 
the market data is delivered to a user 
other than the initial purchaser. 

Based on the exclusive SIPs’ public 
disclosures, as of fourth quarter of 2018 
there were approximately 2–3 million 

non-professional subscription use cases 
and approximately 0.3 million 
professional subscription use cases 
across the UTP and CTA/CQ SIPs. 
Additionally, there were approximately 
300 non-display vendor use cases at 
each of the exclusive SIPs.1732 The 
Nasdaq UTP SIP operating expenses 
totaled around $7 million in 2017.1733 
The CTA/CQ SIP operating expenses 
totaled around $8.8 million in 2018. 

There is a substantial difference 
between the fees market participants 
pay for SIP data and the fees they pay 
for proprietary DOB data products. For 
instance, monthly non-display fees for 
data (not including connectivity fees) 
charged by the CTA/CQ SIP is $2,000 
for Network A and $1,000 for Network 
B,1734 while monthly non-display fees 
charged by NYSE for its NYSE 
Integrated Feed (not including 
connectivity fees) is $20,000,1735 which 
is an order of magnitude larger than the 
SIP data fee.1736 Additionally, 
proprietary data feed fees have 
increased over the past decade. For 
instance, SIFMA estimates that between 
2010 and 2018 data fees charged by 
some exchanges went up by three orders 
of magnitude or more.1737 In 
comparison, SIP data fees went up by 
5% during the same time period.1738 

Based on Commission staff experience, 
the Commission understands that the 
number of subscribers to proprietary 
market data is relatively small.1739 The 
Commission understands that the 
number of subscribers of proprietary 
market data and proprietary market data 
revenues vary across exchanges and that 
some exchanges obtain a larger 
percentage than other exchanges of their 
total market data revenue from 
proprietary data products (as opposed to 
revenue from SIP data products). For 
example, the Commission estimates that 
in 2018, NYSE collected approximately 
5% of its net revenues from selling 
proprietary market data products. On 
the other hand, according to the 
Commission’s estimates, Cboe BYX 
collected approximately 9% of its 
revenues from selling proprietary 
market data products.1740 

As mentioned above,1741 market 
participants who purchase proprietary 
data feeds from multiple SROs may 
choose to self-aggregate multiple data 
feeds, or, alternatively, they can 
purchase already consolidated data from 
market data aggregators. The exchanges 
charge a data fee to any market 
participant that purchases exchanges’ 
data from market data aggregators.1742 
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1743 See, e.g., Roundtable Day One Transcript at 
128–29 (Mark Skalabrin, Redline Trading 
Solutions). 

1744 See Letter from Brad Katsuyama, CEO, 
Investors Exchange LLC, to Brent J. Fields, 
Secretary, Commission, at Table 7 (Jan. 29, 2019) 
(‘‘Katsuyama Letter II’’) (10Gb fiber connectivity). 

1745 See NYSE price list 2020, supra note 1434. 
1746 See Nasdaq, Price List—Trading 

Connectivity, available at https://
www.nasdaqtrader.com/Trader.aspx?id=
PriceListTrading2 (last accessed Dec. 19, 2019). 

1747 When taking this $63 million into account, 
total SIP revenues shared by SROs were 
approximately $390 million in 2018, which is 
consistent with the $430 million estimate for 2017 
provided in the Proposed Governance Order (which 
also included the amount paid to the plan 
processor). See supra note 1728 and accompanying 
text. This estimate is also consistent with the $387 
million estimate for 2017. See Jones Letter, supra 
note 1729 at 25. 

1748 See Commission, National Securities 
Exchange Periodic Amendments to Form 1 
(Modified June 20, 2019), available at https://
www.sec.gov/rules/national-securities-exchanges- 
amendments.htm (providing links to exchanges’ 
Form 1 filings). 

1749 See supra note 1729. 
1750 See, e.g., Nasdaq Letter IV at 3. 
1751 See, e.g., Nasdaq Letter IV at 11; TD 

Ameritrade Letter at 12. 

Therefore, these fees are effectively a 
part of the total price that a market 
participant must pay when purchasing 
data from a market data aggregator. In 
some cases, these fees may be so high 
that some market participants cannot 
afford to self-aggregate proprietary feeds 
from all exchanges or purchase market 
data aggregator products.1743 The 
Commission believes that more active 
market makers and some sophisticated 
broker-dealers including a number of 
HFT firms and some of the larger banks 
with proprietary data feed trading desks 
either self-aggregate or purchase 
aggregation services or products from 
third-party vendors. 

The Commission understands that the 
data fees the exchanges charge to market 
participants that purchase the 
exchanges’ data from market data 
aggregators may account for a significant 
portion of the total price market 
participants pay for the market data 
aggregators’ data products. However, the 
Commission does not have information 
on the pricing of market data 
aggregators’ data and cannot break down 
market data product prices between the 
direct data fees charged by the 
exchanges and the fees charged by 
market data aggregators for their 
services. The Commission stated this 
lack of information in the Proposing 
Release and did not receive the 
information in the comment letters. 

The exchanges also charge fees for 
various connectivity services they offer 
(e.g., co-location, fiber connectivity, and 
wireless connectivity). Connectivity 
services permit a customer to access an 
exchange’s proprietary market data and/ 
or its trading and execution systems as 
well as SIP data. The purchase and use 
of certain connectivity services is 
necessary to directly access an 
exchange’s market data and to directly 
participate in that market, at least for 
those market participants that represent 
the vast majority of trading activity on 
exchanges. Additionally, these 
connectivity services may be needed in 
order to take advantage of the reduced 
latencies offered by the proprietary data 
feeds, including when market 
participants prefer the contents of SIP 
data consolidated from the proprietary 
data feeds—rather than delivered by an 
exclusive SIP—to avoid additional 
latencies. 

Connectivity fees can be substantial. 
For instance, the annual fiber 
connectivity fees per port at the 
exchanges’ primary data centers are 
$90,000 at Cboe, $120,000 at Nasdaq, 

and $168,000 at NYSE.1744 Co-location 
services may have two components: An 
initial fee and an ongoing monthly fee 
based on the kilowatt (kW) usage. For 
example, at NYSE, an initial fee for a 
dedicated high-density cabinet that 
consumes 9kW per month is $5,000, and 
an ongoing monthly fee per kW is 
$1,050.1745 At Nasdaq, an initial fee is 
$3,500, and an ongoing monthly fee is 
$4,500.1746 Thus, for a year of co- 
location in a dedicated cabinet with 
9kW power, these fees add up to over 
$118,000 for NYSE and over $57,000 for 
Nasdaq. 

(e) Current Aggregate Exchange 
Revenues From Selling Market Data and 
Connectivity 

The Commission estimates that in 
2018 the exchanges earned a total 
revenue of approximately $941 million 
from selling both proprietary and SIP 
market data products and connectivity 
services in the equities market. In 
addition, the Commission estimates that 
the exchanges earned approximately 
$596 million of this $941 million 
revenue from selling market data 
products and approximately $345 
million of this revenue from selling 
connectivity services. With respect to 
the revenue from market data products, 
the Commission estimates that in 2018 
the exchanges earned approximately 
$327 million of the $596 million 
revenue from equity SIP data and 
approximately $269 million from selling 
proprietary data products. Further, 
approximately $63 million of the $327 
million equity SIP revenue in 2018 was 
distributed to FINRA.1747 

The Commission’s estimates above are 
mainly based on revenue information 
that the exchanges filed as part of their 
Form 1 filings.1748 In addition, the 
Commission used SIP revenue 

information disclosed by the CTA/CQ 
Plans and the Nasdaq UTP Plan in their 
quarterly revenue disclosures.1749 
Furthermore, because revenue 
information provided by some 
exchanges in their Form 1 filings is not 
sufficiently detailed for this calculation, 
the Commission had to make certain 
assumptions in order to derive these 
estimates. First, the Form 1 filings for 
NYSE and NYSE MKT combine revenue 
from connectivity fees with revenue 
from market data fees. For these 
exchanges, the Commission derived the 
revenue earned from connectivity fees 
by assuming that the revenue that these 
exchanges earn from proprietary data is 
slightly smaller than the revenue that 
they earn from SIP data (based on notes 
in their Form 1 filings that indicate that 
SIP revenue exceeds proprietary data 
revenue). Second, the Form 1 filing for 
Nasdaq combines revenue from 
connectivity fees with revenue from 
transaction fees. The Commission 
derived the revenue that Nasdaq earned 
from connectivity fees by assuming that 
Nasdaq’s revenues from connectivity 
fees and transaction fees were in the 
same proportion to one another as 
NYSE’s revenues from these two 
business lines. Third, Form 1 filings for 
exchanges that offer trading in both 
equities and options provide revenue 
information for these two asset classes 
combined. For these exchanges, the 
Commission assumed that their 
combined revenues from market data 
fees and connectivity fees in the equities 
market and in the options market were 
in the same proportion to one another 
as the market data and connectivity 
revenues that these exchanges would 
have earned in each of these markets 
based on their dollar volume market 
share (as compared to the dollar volume 
market share of the exchanges that trade 
only equities or only options). 

(f) Current State of National Best Bid or 
Offer Dissemination 

Some commenters characterized the 
current process for dissemination of the 
NBBO as being based on a universally 
trusted source in the form of the 
exclusive SIPs, upon which all market 
participants heavy rely.1750 Commenters 
also suggested that the introduction of 
‘‘multiple NBBOs’’ into the market 
would be a significant departure from 
current market practice.1751 The 
Commission disagrees with this 
characterization of the relevant baseline 
for the final amendments. As mentioned 
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1752 See Proposing Release, 85 FR at 16845. 
1753 While they will likely all arrive within 

roughly a millisecond of each other, this is still a 
meaningful discrepancy in today’s markets. 

1754 See supra Section V.B.2(b) for a discussion of 
the types of latencies. 

1755 See supra Section V.B.2(b) for discussion of 
the value of speed in trading and data access. In 
that section, the Commission discussed the value of 
being faster than one’s competitors. One way in 
which this is relevant is that if a competitor’s order 
executes against the NBBO before some other 
competitor, then the second competitor’s order will 
arrive at the trading center based on information 
about the NBBO that is no longer true at the time 
that the order arrives. 

1756 See MEMX Letter at 6 stating that because 
inherent geographic differences ‘‘. . . market 
participants may each have a different view of 
market data and events based on where they are 
located and the technologies and 
telecommunication techniques used.’’ 

1757 See supra Section III.B.10(d). Also, FINRA 
Rule 4554 requires that ATSs report the NBBO in 
effect at the time of order execution and the 
timestamp of when the ATS captured the effective 
NBBO. 

1758 See Regulation NMS Adopting Release, 70 FR 
at 37523, note 215. 

1759 17 CFR 242.611(b)(8) (Rule 611(b)(8)) 
provides a one-second ‘‘window’’ prior to a 
transaction, which allows a trading center to trade 
at any price equal to or better than the least 
aggressive best bid or best offer displayed at another 
trading center during the previous second. 

1760 See Regulation NMS Adopting Release, 70 FR 
at 37523. 

1761 See Proposing Release, 85 FR at Section II.A, 
for discussion of these issues in the Proposing 
Release. 

1762 See supra note 1726 and accompanying text. 
1763 See supra note 1727. 
1764 See supra Section V.A.2. 
1765 See supra Section IV.A. 
1766 See Harold Demsetz, Why Regulate Utilities?, 

11 J.L. & Econ. 55 (1968) (‘‘Demsetz (1968)’’). 
1767 See infra note 1797 and accompanying text. 
1768 See, e.g., Oliver E. Williamson, Franchise 

Bidding for Natural Monopolies—in General and 
with Respect to CATV, 7 Bell J. Econ. 73 (1976) 
(discussing why bidding for monopolies may not 
work well); Robin A. Prager, Firm behavior in 
franchise monopoly markets, 21 Rand J. Econ. 211 
(1990). 

in the Proposing Release,1752 today, at 
any given instant of time, there can be 
differences between various market 
participants in what they observe to be 
the prevailing NBBO. These differences 
arise because of the geographic 
dispersion of the exchange data centers 
and the differences in latency between 
consolidated market feeds produced by 
the SIPs and those produced through 
the use of proprietary data feeds. 
Furthermore, the amount of time that 
typically elapses before the differences 
are corrected is meaningful to market 
participants. 

Geographic latency means that even if 
all market participants relied on the 
exclusive SIPs, there would still be 
differences in what market participants 
observed to be the prevailing quote. For 
example, suppose the CTA/CQ SIP 
receives an update about the prevailing 
NBBO in a given stock. That 
information must still be disseminated 
to the various broker-dealers at the 
different data centers. At a minimum, 
there will be broker-dealers located in 
Mahwah, Secaucus and Carteret who 
will all be interested in seeing the new 
quote. The exclusive SIP distributes the 
quote to each of the data centers at the 
same time, but since these are in 
different locations, the quotes will 
arrive at different times.1753 Therefore, 
as many as three different quotes for the 
same stock could be observed to be the 
NBBO in that stock at these three 
locations at a given instant in time, at 
least for market participants who are 
latency-sensitive enough to detect such 
differences. 

On top of this basic geographic 
latency source of differing NBBOs, the 
latency differential that exists between 
NBBOs obtained from the exclusive SIP 
and NBBOs produced by consolidating 
proprietary feeds 1754 further contributes 
to the discrepancies in market views 
possessed by market participants. 

Market participants have adapted to 
this state of affairs. For example, some 
of the concern in the market about 
obtaining fast market data is directly 
connected to the existence of multiple 
NBBOs.1755 Market participants often 

use co-location in order to be closer to 
the trading center and thereby receive 
updates with less delay than they would 
experience if they were located 
elsewhere, in order to prevent 
themselves from acting on stale NBBO 
quotes that may be different from the 
NBBO prevailing at the trading 
center.1756 In addition, the inspection 
and enforcement conducted by SROs 
with regard to best execution obligations 
has evolved to consider this 
phenomenon. Specifically, SRO 
inspections typically request data from 
a broker-dealer in evaluating whether a 
violation has occurred.1757 Also, the 
Commission has stated that for the 
Order Protection Rule a trading center 
‘‘. . . will be assessed based on the 
times that orders and quotations are 
received, and trades are executed, at 
that trading center.’’ 1758 This statement 
reflects the fact that the inevitable 
latency differential between two trading 
centers means that there may be 
multiple NBBOs in the market 
depending on which trading center one 
is at. Also, the lookback provision of 
Rule 611 1759 recognizes that an 
observed NBBO may not be the current 
prevailing NBBO.1760 As detailed above, 
the potential for multiple NBBOs has 
been understood and dealt with for 
some time, and therefore should not be 
problematic for market participants. 

3. Competition Baseline 
This section discusses, as it relates to 

this rulemaking, the current state of the 
market for core and SIP data products, 
the market for proprietary data 
products, the market for connectivity 
services, and the market for trading 
services as well as broker-dealers’ 
competitive strategies for trading 
services. 

(a) Current Structure of Market for Core 
and SIP Data Products 

Under the Equity Data Plans, SIP data 
is collected, consolidated, processed, 

and disseminated by the exclusive 
SIPs.1761 Equity Data Plan Operating 
Committees, which are composed of the 
SROs, set the fees the exclusive SIPs 
charge for SIP data.1762 Any revenue 
earned by the exclusive SIPs, after 
deducting their operating costs and 
FINRA’s OTC oversight costs, is split 
among the SROs. FINRA rebates a 
portion of the exclusive SIP revenue it 
receives back to broker-dealers based on 
the trade volume it reports.1763 The 
nature of the Equity Data Plan Operating 
Committee’s responsibilities can create 
a conflict of interest for the SROs, as 
discussed above.1764 

Each Equity Data Plan selects a single 
exclusive SIP through a bidding process 
to be the exclusive distributor of the 
plan’s data.1765 This grants the SIP a 
monopoly franchise in the distribution 
of the plan’s data, which means that the 
SIPs are not subject to competitive 
forces that would produce more 
efficient outcomes. The Commission 
acknowledges that some economic 
theory would point to the opposite 
conclusion, but does not believe that it 
applies here. In particular, a paper by 
Demsetz would predict that the current 
monopolistic structure is most 
efficient.1766 In industries where there 
are economies of scale, a monopoly 
franchise structure may lead to the most 
efficient means of production. This 
profile applies to the distribution of core 
data because of the high fixed costs.1767 
Demsetz (1968) argues that just because 
an industry has a monopolistic provider 
of a service does not mean that it is not 
subject to competitive forces. In 
particular, Demsetz (1968) argues that if 
the monopolistic provider of a service is 
subject to competition in the bidding 
process it could provide sufficient 
competitive incentives to achieve a 
competitive outcome. However, many 
theories provide examples of situations 
in which the monopoly franchise 
structure is less efficient than other 
structures.1768 The Commission does 
not believe that the exclusive SIP 
bidding process provides sufficient 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00143 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18738 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

1769 See UTP Operating Committee Selects 
Nasdaq as Processor Announcement, Jordan & 
Jordan, available at, https://www.jandj.com/sites/ 
default/files/library/UTP_SIP_Processor_
Announced_2014.pdf. 

1770 The feeds produced by market data 
aggregators offer additional features, such as lower 
latency, but usually cost more than SIP data. See 
Roundtable Day One Transcript at 126–29 (Mark 
Skalabrin, Redline Trading Solutions). 

1771 See Proposing Release, 85 FR at Sections 
III.D, III.E. One commenter agreed, stating that 
because the exclusive SIPs are the sole source of 
such messages, many market participants must 
purchase both proprietary and exclusive SIP feeds. 
See MEMX Letter at 3. 

1772 In the equity markets, the top of book feeds 
offered by the SROs are usually cheaper than SIP 
data. However, they may only contain information 
from one exchange, or one exchange family. See, 
e.g., Nasdaq Basic, supra note 1651; CBOE One, 
supra note 9 at n. 19; NYSE BQT, https://
www.nyse.com/market-data/real-time/nyse-bqt; TD 
Ameritrade Letter 2018, supra note 1651 (stating 
that the lower cost of exchange TOB products, 
coupled with costs associated with the process to 
differentiate between retail professionals and non- 
professionals imposed by the SIP Plans, and 
associated audit risk, favors retail broker-dealer use 
of exchange TOB products). 

1773 See Vendor Display Rule, Rule 603 of 
Regulation NMS; Proposing Release, 85 FR at 
Section IV.B.2(a). 

1774 For example, 17 CFR 242.611(a) (Rule 611(a)) 
of Regulation NMS requires trading centers to 
establish policies and procedures to prevent trade- 
throughs. In order to prevent trade-throughs, 
executing broker-dealers need to be able to view the 
protected quotes on all exchanges. They can fulfill 
this requirement by using SIP data, proprietary data 
feeds offered by the SROs, or a combination of both. 

1775 See supra Section V.B.1. 

1776 Pursuant to Section 19(b) of the Exchange Act 
and Rule 19b–4 thereunder, SROs must file with the 
Commission proposed rules, in which they set 
prices for their direct feed data. Those prices can 
vary depending on the type of end user. 

1777 The Commission understands that certain 
entities from the list of market data vendors 
published on Nasdaq’s website currently perform 
the market data aggregator function. See Proposing 
Release, 85 FR at n. 516. This list does not provide 
a lower bound on the number of such entities 
because the list includes firms that the Commission 
believes are unlikely to perform high-speed data 
aggregation. The list is also not an upper bound 
because the Commission does not believe that all 
firms performing market data aggregation are listed. 
While the Commission does not have the number 
of data aggregators, the Commission has analyzed 
the effects on such parties qualitatively. The 
Commission does not have this information because 
data aggregators are not required to register with the 
Commission and/or identify themselves as data 
aggregators. Additionally, the Commission 
requested this information and did not receive any 
comments providing estimates of the number of 
data aggregators. While Commission does not have 
quantitative information, the Commission does 
have the insights discussed in this section and 
believes that these insights are sufficient to support 
our analysis in this section. 

1778 See, e.g., Paul M. Romer, Endogenous 
Technological Change, 98 J. Pol. Econ. S71–102 
(1990) (pointing out that information is 
fundamentally distinct from other goods because it 
has a fixed cost of discovery and a near zero cost 
of replication). 

competitive incentives for two reasons. 
First, the bidding process could be 
subject to conflicts of interest since 
some of the SROs voting to select the 
exclusive SIP are also bidding to be the 
SIP. Second, the contracts are not bid 
out regularly, so there may not be a 
significant chance that the current 
exclusive SIP will be replaced. 
Therefore, the Commission does not 
believe that the bidding process for 
exclusive SIPs is likely to produce the 
most efficient outcome and subject the 
exclusive SIPs to competitive forces. 

In the Proposing Release, the 
Commission stated that historically 
there were not a large number of bidders 
for SIP tenders, and listed this as one of 
three reasons why the Commission does 
not believe that the exclusive SIP 
bidding process provides sufficient 
competitive incentives in the above 
discussion. Since then, the Commission 
has come to understand that there were 
11 bidders for the UTP tender offer in 
2014.1769 Based on this new 
understanding, the Commission no 
longer believes that the process bidding 
for SIP tenders may be hindered by the 
number of bidders. However, the first 
two reasons discussed, namely, conflicts 
of interest and lack of regular new 
bidding on the contract, are sufficient 
reasons for the Commission to continue 
to believe that the bidding process may 
not be adequately competitive. Thus, 
the Commission continues to believe 
that the conclusions of Demsetz (1968) 
do not apply in this case, as discussed 
above. 

The exclusive SIPs have significant 
market power in the market for core and 
aggregated market data products and are 
monopolistic providers of certain 
information, which means that for all 
such products they would have the 
market power to charge 
supracompetitive prices. Fees for core 
data are paid by a wide range of market 
participants, including investors, 
broker-dealers, data vendors, and others. 

One reason the exclusive SIPs have 
significant market power is that, 
although some market data products are 
comparable to SIP data and could be 
used by some core data subscribers as 
substitutes for SIP data in certain 
situations, these products are not perfect 
substitutes and are not viable substitutes 
across all use cases. For example, as 
mentioned above, some market data 
aggregators buy direct depth of book 
feeds from the exchanges and aggregate 
them to produce products similar to SIP 

data.1770 However, these products do 
not provide market information that is 
critical to some subscribers and only 
available through the exclusive SIPs, 
such as LULD plan price bands and 
administrative messages.1771 
Additionally, some SROs offer TOB data 
feeds, which may be considered by 
some to be viable substitutes for SIP 
data for certain applications.1772 
However, broker-dealers typically rely 
on the SIP data to fulfill their 
obligations under Rule 603 of 
Regulation NMS, i.e., the ‘‘Vendor 
Display Rule,’’ which requires a broker- 
dealer to show a consolidated display of 
market data in a context in which a 
trading or order routing decision can be 
implemented.1773 

The purchase of SIP data or 
proprietary market data from all 
exchanges, either directly or indirectly, 
is necessary for all market participants 
executing orders in NMS stocks.1774 
SROs have significant influence over the 
prices of most market data products. For 
example, the exchanges individually set 
the pricing of the TOB data feeds that 
they sell to market data aggregators and 
broker-dealers that self-aggregate who in 
turn generate consolidated data. At the 
same time, SROs collectively, as 
participants in the national market 
system plans, decide what fees to set for 
SIP data.1775 Although market data 
aggregators might compete with the 
exclusive SIPs by offering products that 

provide consolidated data, they 
ultimately derive their data from the 
exchanges’ direct proprietary data feeds, 
whose prices are set by the exchanges, 
a subset of SROs.1776 

Regarding the level of competition 
among non-SRO market data aggregators 
that sell consolidated data to market 
participants, the Commission currently 
does not have an estimate of the number 
of players in this market and does not 
know how specialized these players 
are.1777 

The production of both core data and 
proprietary data feeds involves 
relatively high fixed costs and low 
variable costs.1778 Fixed costs are 
composed of, among others, costs to set 
up infrastructure, regulatory approval 
costs, software development costs, 
administrative costs and overhead costs, 
while variable costs include costs to 
contract with and establish connectivity 
to each customer. Importantly, fixed 
costs of the production of both core data 
and proprietary data feeds are not 
specific to the production of data but 
also support the exchanges’ other 
services such as intermediating trade. In 
such markets, the firms have additional 
incentives to increase the number of 
their customers in order to spread the 
fixed cost across a larger base of 
consumers. 

(b) Current Structure of Market for 
Proprietary Market Data Products 

In addition to SIP data, the exchanges 
voluntarily disseminate proprietary data 
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1779 See supra Section V.B.2(a) for details on 
these proprietary feeds. 

1780 Some commenters agreed that fees have 
increased. See, e.g., Virtu Letter at 2; Clearpool 
Letter at 2. 

1781 See SIFMA Letter; see also Virtu Letter I at 
4 (discussing double ‘‘dipping’’ on fees by the 
exchanges). 

1782 See Nasdaq Letter IV at 29. 
1783 See Eric Budish, et al., Will the Market Fix 

the Market? A Theory of Stock Exchange 
Competition and Innovation, (Univ. of Chi., Becker 
Friedman Inst. for Econ., Working Paper No. 2019– 
72, May 2019), available at https://ssrn.com/ 
abstract=3391461 (Retrieved from SSRN Elsevier 
database). 

1784 Nasdaq submitted estimates for Nasdaq’s 
increase in revenue from exchange and non- 
exchange data products of 78.4% over the period 
from 2010 and 2018, and an increase of 62.4% for 
revenue from connectivity services from 2010 to 
2018. See Nasdaq Letter IV at 29. 

1785 According to its 2014 Form 1 filing, NYSE 
collected approximately $138 million as market 
data revenues, covered under the ‘‘data services 
fees’’ income statement line item. According to the 
notes to NYSE’s financial statements, these market 
data revenues include proprietary data revenues, 
SIP data revenues, and revenues from connectivity 
services. NYSE’s same revenue line item increased 
to approximately $236 million by the end of 2018. 
Whereas during this same time period, the revenues 
NYSE collected from the exclusive SIPs went from 
approximately $40 million to approximately $47 
million. Nasdaq’s 2014 Form 1 filing discloses 
approximately $206 million in ‘‘information 
services’’ line item in its income statement. 
According to the footnotes to its financial 
statements, this line item includes Nasdaq’s market 
data revenues and redistributed SIP revenues but 
does not include connectivity service revenues. In 
its 2018 Form 1 filing, Nasdaq disclosed $242 
million in revenues under the same information 
services line item. During the same time period, 
Nasdaq’s SIP data revenues went up from 
approximately $76 million to $85 million, a smaller 
revenue increase relative to its market data 
revenues. 

1786 See, e.g., SIFMA Letter at 2 (‘‘[W]e do not 
believe that the SIPs currently provide the 
necessary data to market participants at the 
requisite speed to efficiently trade in today’s high 
speed and automated marketplace. As a result, 
many broker-dealers, asset managers and other 
market participants are forced to purchase 
proprietary data feeds from individual exchanges to 
create a consolidated and robust view of the market, 
while additionally bearing the economic burden of 
having to purchase consolidated data from the SIPs. 
This results in an enormous cost burden on the 
marketplace and creates a two-tiered market for 
market data by limiting access to critical market 
data at the fastest speeds to those who can afford 
to pay the exorbitant fees charged for it by the 
exchanges.’’); MFA Letter at 2 (‘‘Today, the current 
exclusive SIP model and content of core data does 
not serve the needs of investors, many of whom 
must subscribe to the exchanges’ proprietary market 
data feeds at considerable additional cost to trade 
effectively, while others are forced to rely on 
inferior information and outdated technology.’’); 
State Street Letter at 2 (‘‘. . . regulatory obligations 
and customer expectations related to best 
execution, transaction cost analysis, transparency 
and market competition generated further need for 
data that is unavailable on the SIPs. As a result, 
market participants have become increasingly 
dependent on proprietary data feeds marketed by 
the exchanges outside of the SIPs.’’); Capital Group 
Letter at 2 (‘‘Over the last 15 years, the discrepancy 
in data elements and latency between proprietary 

feeds and the consolidated tape has expanded such 
that the SIP is no longer a realistic tool for 
institutional investors or broker-dealers in meeting 
their respective best execution obligations when 
routing orders.’’). See also Roundtable Day One 
Transcript at 198–199 (Joseph Wald, Clearpool) 
(‘‘Clearpool and other broker-dealers are compelled 
to purchase exchanges’ proprietary data feeds, both 
to provide competitive execution services to our 
clients and to meet our best execution obligations 
due to the content of the information contained in 
the proprietary data feeds as well as the latency 
differences between them, which are major and 
important considerations for brokers.’’). 

1787 These points are supported by some 
commenters. See, e.g., BestEx Research Letter at 2, 
4 (‘‘. . . exchanges do not compete on market data 
fees since each is an exclusive provider of their 
own, indispensable content.’’) and DOJ Letter at 4, 
stating that characteristics of proprietary data feeds 
‘‘. . . would tend to indicate that Prop Data 
products lack substitutes, which would in turn 
enable the exchanges to exercise market power in 
determining their pricing of these products because 
they are the only data provider in their own 
markets.’’ 

1788 See Eric Budish et al., supra note 1783. See 
also Glosten, Economics of the Stock Exchange 
Business: Proprietary Market Data, (Jan. 2020), 
available at: https://ssrn.com/abstract=3533525 
(Retrieved from SSRN Elsevier database). 

1789 See, e.g., Nasdaq Letter IV at 48. 
1790 See supra Section V.B.2(b). 
1791 Nasdaq Letter IV at 29. 

and charge fees for this data.1779 
Proprietary data fees have increased 
over the past decade.1780 SIFMA 
estimates that, for some broker-dealers, 
data fees charged by some exchanges 
went up by three orders of magnitude or 
more between 2010 and 2018.1781 One 
commenter disagreed with this estimate 
by comparing it to a separate estimate 
obtained for increases in market data 
revenue of 78.4% for Nasdaq over the 
same period (including both revenue 
from exchange data and non-exchange 
data products).1782 The Commission 
does not believe there is necessarily any 
contradiction from the contrast in these 
estimates, since fees for some broker- 
dealers for market data are not the same 
thing as Nasdaq revenue for market data 
products, because the latter of these 
contains revenue from all broker-dealers 
as well as market participants who are 
not broker-dealers who purchase data 
from Nasdaq, and it is possible that not 
all these entities purchase the same set 
of data products. Correspondingly, 
exchanges’ revenues from selling 
proprietary data and connectivity 
services also increased over the last 
several years. For example, Budish, et 
al. (2019) observe that exchanges earn 
significant revenues from selling 
proprietary data (a range of $555.4– 
$623.0M in 2015 by their estimate), as 
well as connectivity services (a range of 
$436.8–$484.8M in 2015 by their 
estimate).1783 According to NYSE’s 
Form 1 filings, its revenues from data 
services (including connectivity 
revenues but excluding SIP data 
revenues) increased approximately 93% 
from 2014 to 2018. Similarly, Nasdaq’s 
Form 1 filings show an approximately 
21% increase in their revenues from 
data services (excluding revenues from 
connectivity services and SIP data 
revenues).1784 On the other hand, 
during the same period, revenues 
distributed back to NYSE by the 

exclusive SIPs increased approximately 
18% and the revenues distributed back 
to Nasdaq increased approximately 
12%. The exchanges’ differences in 
their reporting of these numbers make it 
difficult to compare revenue numbers 
across exchanges. However, for both of 
these exchanges, their revenues from the 
proprietary data and connectivity 
business have been growing faster than 
the revenues they collect from SIP 
data.1785 

Indicia that exchanges may not be 
subject to robust competition include 
that many broker-dealers state that even 
in the face of increasing proprietary data 
fees they feel compelled to buy 
proprietary data to be able to provide 
competitive trading strategies for their 
clients.1786 Additionally, some 

academic research suggests that each 
particular exchange’s proprietary data 
has no substitutes for some uses of the 
data and no perfect substitutes for any 
uses.1787 For example, Budish et al. 
(2019) conclude that each exchange has 
market power with respect to the data 
products (and the speed technology) 
specific to that particular exchange 
because of a lack of substitutes for many 
applications of their data.1788 

A commenter stated that there is 
competition between exchanges for 
proprietary data products as part of their 
overall competition for order flow.1789 
While it is true that exchanges compete 
for order flow, they are the sole source 
of data from their own exchange. Many 
market participants use a full view of 
the market in order to route orders 
effectively, regardless of whether or not 
they end up sending the order to any 
particular exchange. The Commission 
understands that some market 
participants may combine the exclusive 
SIPs with proprietary feeds in order 
form a complete view of the market, but 
this comes with disadvantages, as 
discussed elsewhere in this release.1790 

This commenter also stated in 
reference to the question of competition 
in the provision of proprietary data that 
‘‘the Commission’s analysis is 
incomplete and flawed because it fails 
to appropriately analyze competition 
between trading platforms, and never 
considers the all-in price of trading in 
its discussion.’’ 1791 The Commission 
does not believe that its analysis 
presented on this issue is incomplete or 
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1792 The relevant analysis was presented in the 
Proposing Release, 85 FR at Section VI.B.3(b). See 
Proposing Release, 85 FR at Section VI.B.3(d) for a 
discussion of trading services and the market for 
their provision. 

1793 See Nasdaq Letter IV at 30. 
1794 Based on the sample of audit trail data made 

available to the Commission by FINRA, firms that 
are connected to all exchanges account for 76.6% 
of the message volume (there are 37 such firms out 
of a total of 327 firms in the sample). Firms that 
are connected to at least all but one of the 
exchanges account for 91.6% of the message 
volume (there are 50 such firms). The FINRA data 
sample covers the week of December 5, 2016, and 
includes messages sent to 11 exchanges (NYSE 
National and Chicago Stock Exchange are not part 
of this sample). 

1795 See Proposing Release, 85 FR at Sections 
III.C.2.(a), II.A. 

1796 See Proposing Release, 85 FR at Section II.A. 
1797 Wholesalers are broker-dealers that pay retail 

brokers for sending their clients’ orders to the 
wholesaler to be filled internally (as opposed to 
sending the trade orders to an exchange). Typically, 
a wholesaler promises to provide price 
improvement relative to the NBBO for filled orders. 

1798 As of November 23, 2020, 34 NMS stock 
ATSs are operating pursuant to an initial Form 
ATS–N. A list of NMS stock ATSs, including access 
to initial Form ATS–N filings that are effective, can 
be found at https://www.sec.gov/divisions/ 
marketreg/form-ats-n-filings.htm. 

1799 See Proposing Release, 85 FR at n. 660. 
1800 See Letter from Edward T. Tilly, Chairman 

and Chief Executive Officer, Cboe, to Brent J. Fields, 
Secretary, Commission (May 25, 2018), at n. 9. 

1801 See Securities Exchange Act Release No. 
76474 (Nov. 18, 2015), 80 FR 80998, 81112 (Dec. 
28, 2015) (Regulation of NMS Stock Alternative 
Trading Systems Proposing Release). 

1802 Id. 
1803 Data sources: TAQ and FINRA’s OTC 

Transparency Data weekly summaries (https://
otctransparency.finra.org/otctransparency/ 
AtsDownload). Due to FINRA’s weekly aggregation, 
the actual sample is 03/30/2020 through 06/26/2020 
(i.e., the last two working days of March are 
included, and the last two working days of June are 
excluded). 

1804 See Commission, Fast Answers: Market 
Maker (modified Mar. 17, 2000), available at http:// 
www.sec.gov/answers/mktmaker.html. 

1805 See Laura Tuttle, OTC Trading: Description 
of Non-ATS OTC Trading in National Market 
System Stocks, Securities and Exchange 
Commission (Mar. 2014), available at http://
www.sec.gov/dera/staff-papers/white-papers/otc- 
trading-white-paper-03-2014.pdf. 

1806 See BestEx Research Letter at 3. 

flawed for not including the all-in cost 
of trading because market data and 
trading services, although related, are 
not the same thing.1792 For example, it 
is conceivable that market participants 
may want data from an exchange even 
if they never route orders to that 
exchange. In such a case, the cost of 
trading on that exchange is not even 
relevant to that market participant. 
Therefore, whether exchanges face 
robust competition in the market for 
their proprietary data products can be 
determined by considering the indicia 
discussed above (among other things) 
and without consideration of other costs 
of trading, which include not only other 
SRO products, but often products and 
services provided by additional third- 
party vendors. Because of these 
considerations, the Commission also 
does not believe that the metric offered 
by one commenter 1793 produced by 
dividing one exchange group’s total 
revenue by its total dollar trading 
volume is necessarily relevant to the 
question of robust competition and 
pricing in the market for proprietary 
data products. Specifically, this revenue 
includes revenue across all businesses, 
not just market data, and the value of 
considering this revenue on a per trade 
basis at this exchange group is unclear. 

(c) Current Structure of Market for 
Connectivity Services 

Exchanges are exclusive providers of 
their own connectivity services, and for 
many market participants, effective 
trading strategies require connection to 
many if not all of the exchanges, making 
their demand for these connectivity 
services less elastic (i.e., less sensitive to 
price changes). The Commission 
examined data on exchange orders that 
shows that large broker-dealers (as 
measured, for example, by the number 
of messages sent to exchanges) connect 
to all or almost all exchanges.1794 This 
is consistent with Roundtable 
participants’ stated view that in order to 
avoid a competitive disadvantage, 
market participants have little choice 

but to purchase direct connectivity 
services from multiple SROs.1795 

As mentioned above, the exchanges 
offer different connectivity options to 
transmit market data to market 
participants. These options may include 
fiber optics connections, wireless 
microwave connections, and laser 
transmission, all of which vary in 
speeds and reliability.1796 The fastest 
and more reliable connections (e.g., 
laser transmission) offer market 
participants an advantage over other 
market participants with slower or less 
reliable connections. Therefore, the 
Commission believes that the exchanges 
have incentives to offer multiple levels 
of connectivity and exchanges can 
charge higher prices for the fastest 
connections. 

(d) Current Structure of the Market for 
Trading Services in NMS Stocks 

The market for trading services is 
served by exchanges, ATSs, and 
liquidity providers. The market relies on 
competition to supply investors with 
execution services at efficient prices. 
These trading venues, which compete to 
match traders with counterparties, 
provide a framework for price 
negotiation and disseminate trading 
information. The market for trading 
services in NMS stocks currently 
consists of 16 national securities 
exchanges, as well as off-exchange 
trading venues including 
wholesalers 1797 and 34 NMS stock 
alternative trading systems.1798 

Since the adoption of Regulation NMS 
in 2005, the market for trading services 
has become more fragmented. The 
number of exchanges increased from 
eight in 2005 to 16 exchanges operating 
today.1799 Additionally, the market 
shares of individual exchanges became 
less concentrated, with a shift in market 
shares from some of the bigger and older 
exchanges to the newer ones.1800 For 
instance, from 2005 to 2013, there was 
a decline in the market share of trading 
volume for exchange-listed stocks on 

NYSE.1801 At the same time, there was 
an increase in the market share of newer 
national securities exchanges such as 
NYSE Arca, Cboe BYX, and Cboe 
BZX.1802 

Additionally, the proportion of NMS 
stocks trading off-exchange (which 
includes both internalization and ATS 
trading) increased; for example, as of 
July 2020, ATSs alone comprised 
approximately 10 percent of 
consolidated dollar volume, and other 
off-exchange volume totaled 
approximately 23 percent of 
consolidated dollar volume.1803 Aside 
from trading venues, exchange market 
makers provide trading services in the 
securities market. These firms stand 
ready to buy and sell a security ‘‘on a 
regular and continuous basis at a 
publicly quoted price.’’ 1804 Exchange 
market makers quote both buy and sell 
prices in a security held in inventory, 
for their own account, for the business 
purpose of generating a profit from 
trading with a spread between the sell 
and buy prices. Off-exchange market 
makers also stand ready to buy and sell 
out of their own inventory, but they do 
not quote buy and sell prices.1805 

Trading venues can rely on the SIP, 
proprietary feeds, or a combination of 
both to determine the NBBO for the 
purposes of trade execution. One 
commenter observed that over one third 
of ATSs exclusively rely on the SIP 
when determining trade prices and that 
other ATSs used the SIP as a backup 
and in place of the direct feeds from 
some exchanges.1806 

All of these developments increased 
the competitiveness of the market for 
trading services in NMS stocks. 
However, the Commission recognizes 
that while the market is more 
competitive, the actual level of 
competition that any given trading 
venue faces may depend on multiple 
factors including the liquidity of a stock 
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1807 ‘‘Child order’’ refers to a smaller order that 
was a piece of a larger ‘‘parent’’ order. 

1808 See, e.g., Clearpool Letter at 2 (‘‘. . . of all the 
issues relating to the costs of trading, the trend 
toward higher market data fees has had the most 
negative impact on the securities markets. It 
remains increasingly difficult for many broker- 
dealers to compete in the current market 
environment due, in part, to issues related to the 
costs associated with trading.’’). 

1809 In addition to such data, the Commission 
believes that there are also ongoing significant 
personnel and technological costs to producing a 
sophisticated, competitive SOR. 

1810 Some commenters supported the idea that 
proprietary data is important in order to be 
competitive in offering executing brokerage 
services. See, e.g., Healthy Markets Letter I at 5; T. 
Rowe Price Letter at 1. 

1811 See BestEx Research Letter at 3. 
1812 See BestEx Research Letter at 4. 
1813 See supra Section V.A.2. for a discussion of 

these conflicts of interest. 

1814 See Nasdaq Letter IV at 49. 
1815 See supra Section III.I. 

as well as the type of trading venue and 
market participant engaging in the trade. 

(e) Broker-Dealers’ Competitive 
Strategies for Trading Services 

While many market participants use 
market data to make investment 
decisions, not all market participants 
are equally competitive in how they 
trade based on this data. Some broker- 
dealers and other latency sensitive 
traders utilize sophisticated routing 
tools to strategically decide how to fill 
an order, including when and where to 
submit the order, how to split a larger 
order (i.e., into how many pieces, or 
‘‘child orders’’ 1807), how large the child 
order sizes should be, and what order 
type(s) should be used, e.g., whether to 
use a market order, limit order, or some 
other order type. The strategies 
employed by broker-dealers and other 
latency sensitive traders in this regard 
are designed to secure the best possible 
execution price(s) for an order. For 
example, the methodologies utilized in 
trading orders can impact the price of 
the stock being purchased or sold in a 
manner that can increase or decrease its 
execution cost. Commenters stated that 
the trend towards higher proprietary 
data fees has had a negative impact on 
the market, such as making it more 
difficult for broker-dealers to 
compete.1808 

Broker-dealers in particular compete 
with each other to provide the lowest 
possible execution costs for their clients 
(i.e., high execution quality) as quickly 
as possible. 

An example of routing tools as noted 
above is an SOR. SORs employ the use 
of algorithms (e.g., by broker-dealers on 
behalf of a client) designed to optimally 
send parts of an order (child orders) to 
various market centers (e.g., exchange 
and ATSs) so as to optimally access 
market liquidity while minimizing 
execution costs. SORs help to determine 
how to quickly access (‘‘take’’) available 
market liquidity before other market 
participants, and help to determine how 
to strategically place limit orders to 
optimize queue priority across various 
limit order books among exchanges. The 
ability to optimize queue priority 
facilitates the ability for a broker to 
‘‘capture the quoted’’ spread, i.e., buy 
on the bid or sell on the offer, while also 

potentially benefitting from exchange 
rebates paid to liquidity providers. 

The Commission understands that 
data beyond the NBBO with minimal 
latency are important inputs 1809 to 
strategies designed to optimize the 
ability to access market liquidity and 
minimize execution costs. Further, the 
Commission understands that 
competing with the most effective SORs 
is more difficult without possessing 
real-time market data while minimizing 
data latency,1810 and that those traders 
who do not access trading tools that 
utilize comprehensive market data with 
low-latency experience higher execution 
costs on average. 

One commenter stated that the 
association of broker-dealers with 
proprietary data feeds represents 
behavior that is ‘‘largely window- 
dressing,’’ and that broker-dealers still 
rely heavily on the SIP.1811 This 
commenter also stated that many 
broker-dealers have ‘‘. . . layers of 
market data normalization and 
aggregation by third-party vendors’’ 
which further increase the latency of the 
data as it is used.1812 To the extent this 
it is the case that any current subscriber 
of proprietary data feeds does not, in 
fact, make good use of them according 
to the most competitive standards, the 
Commission believes it represents a 
further way in which more capable 
users of market data are separated from 
less capable users of market data, and 
not an indication that proprietary 
market data feeds are of no real 
advantage to any broker-dealer. 

C. Economic Effects of the Rule 

1. Consolidated Market Data 

The Commission believes that the 
enhancements to consolidated data will 
result in numerous beneficial economic 
effects. These economic effects derive 
from codifying the definition of core 
data, from redefining the round lot, and 
from expanding the content of core data. 

The change will have the benefit of 
mitigating the influence of existing 
conflicts of interest inherent in the 
existing exclusive SIP model.1813 The 
change reduces the divergence between 
exchanges’ proprietary DOB products 

and current SIP data because it 
establishes data elements that 
competing consolidators can include in 
their consolidated market data products. 

One commenter stated that the claim 
that the expansion of core data mitigates 
conflicts of interest fails to consider the 
fact that the Governance Order gives 
some non-SRO market participants 
voting power on the effective national 
market system plan(s) Operating 
Committee.1814 This commenter stated 
that the non-SROs would have a conflict 
of interest and that this needs to be 
considered when discussing any 
conflicts mitigated by the rules. The 
Commission disagrees with this 
commenter’s assessment. It is not clear 
how the introduction of non-SRO votes 
to the Operating Committee and their 
associated interests are relevant to the 
question of whether or not the 
expansion of core data will mitigate the 
conflicts of interests of the SRO 
members of the Operating Committee. 
As discussed above,1815 the Governance 
Order will reduce, but not eliminate the 
conflicts of interest of the SROs on the 
Operating Committee. The potential for 
further mitigation of the influence of 
those conflicts remains and the 
Commission continues to believe that 
the expansion of core data will have that 
benefit. 

(a) Definitions of Consolidated Market 
Data, Core Data, Administrative Data, 
and Regulatory Data 

The Commission’s definitions of 
‘‘consolidated market data,’’ 
‘‘consolidated market data product,’’ 
‘‘core data,’’ ‘‘regulatory data,’’ 
‘‘administrative data,’’ and ‘‘self- 
regulatory organization-specific program 
data’’ under Regulation NMS will 
specify the quotation and transaction 
information in NMS stocks that can be 
collected, consolidated, and 
disseminated under rules of the national 
market system and pursuant to an 
effective national market system plan(s). 
This definition will codify the 
dissemination of certain current SIP 
data elements, and will include some 
additional data elements, but will not 
include some data that the exclusive 
SIPs currently disseminate. This section 
discusses the secondary economic 
effects of this expansion to consolidated 
market data that will come from 
codifying the inclusion of some current 
SIP data in ‘‘consolidated market data,’’ 
while subsequent sections discuss the 
economic effects of the new round lot 
definition and expanding the content of 
core data. These secondary effects are 
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1816 See supra Section II.C.2(c). 
1817 Commenters agreed that regulatory data is 

highly relevant and important to all types of market 
participants. See, e.g., IEX Letter at 7; MEMX Letter 
at 6. 

1818 See infra Section V.C.2(d)(ii) and supra 
Section IV.D.6(c) for a discussion of these costs. 
Below in Section V.C.1(c)(iv), the Commission also 
discusses the costs of including data elements to the 
definition of ‘‘core data’’ that are not currently in 
SIP data. 

1819 See supra Section II.C.2(c) and Proposing 
Release, 85 FR at Section III.B. 

1820 One commenter agreed, stating that not 
including quotation and transaction data for OTC 
equities in consolidated market data would increase 
both the costs to provide the data and the costs of 
market participants to acquire it. See FINRA Letter 
at 11. 

1821 See supra Section II.C.2(c) and Proposing 
Release, 85 FR at Section III.C. 

1822 See FINRA Letter at 9, 11. 
1823 See FINRA Letter at 11. 
1824 See supra Section II.C.2(c). 

1825 Competing consolidators will not be 
restricted from also offering data elements from 
SRO proprietary data. See supra note 220 and 
accompanying text. 

1826 See supra Section II.C.2(c) (discussing fees 
for information related to OTC equities) and infra 
Section V.C.2(b)(i) (discussing fees for consolidated 
market data). 

1827 See supra Section II.D.2. 
1828 See supra Section II.E.2(b). Several exchanges 

already aggregate odd-lot orders into round lots and 
report such aggregated odd-lot orders as quotation 
information to the exclusive SIPs. See Proposing 
Release, 85 FR at nn. 157–58. 

1829 See supra Section II.E.2(a). 
1830 The Vendor Display Rule will require broker- 

dealers to show, in the context of which a trading 
or order-routing decision can be implemented, a 
consolidated display that includes quotes derived 
from the new round lot size. See supra Section 
II.D.2(b) and infra Section V.C.1(b)(vii). 

providing flexibility to the Equity Data 
Plans for including new data elements, 
requiring that regulatory data will 
continue to be provided in the 
decentralized consolidation model, cost 
to update the national market system 
plan(s), and costs to obtain data that is 
currently in SIP data but will not be 
included in consolidated market data, 
such as data on information related to 
OTC equities, certain corporate bonds, 
and indices.1816 

The Commission believes the 
definitions of ‘‘self-regulatory 
organization-specific program data,’’ 
‘‘regulatory data’’ and ‘‘administrative 
data,’’ along with the ability for the 
Equity Data Plan(s) to add elements to 
these proposed definitions, will 
promote regulatory efficiency by 
providing flexibility for consolidated 
market data to include data elements 
beyond those explicitly defined as 
‘‘consolidated market data.’’ It provides 
a mechanism for the participants in the 
national market system plan(s) to 
propose to add additional data 
elements, such as elements similar to 
current retail liquidity programs. This 
will allow for organic change in 
consolidated market data that may 
become useful due to future market and 
regulatory developments. Further, while 
the underlying data content of 
‘‘regulatory data’’ is currently included 
in disseminated SIP data, the definition 
of ‘‘regulatory data’’ will help ensure 
that market participants continue to 
have access to this information as part 
of consolidated market data.1817 

The Commission recognizes that the 
Equity Data Plan(s) will incur one-time 
initial implementation costs in ensuring 
the plans are consistent with the 
proposed definitions of ‘‘consolidated 
market data,’’ ‘‘core data,’’ 
‘‘administrative data,’’ ‘‘regulatory 
data,’’ and ‘‘self-regulatory organization- 
specific program data,’’ but the plans 
will not incur significant ongoing costs 
as a result of the codification of these 
five definitions.1818 These initial 
implementation costs will come from 
the Operating Committees needing to 
draft revisions to their respective plans 
that are consistent with the proposed 
definitions. 

The Commission believes that not 
including some data elements that the 

exclusive SIPs currently transmit 1819 in 
the definition of ‘‘consolidated market 
data’’ may have some costs to those 
market participants who would want to 
arrange to get this data elsewhere.1820 
The UTP SIP offers quotation and 
transaction feeds for OTC equities, and 
the CTA Plan permits the dissemination 
of ‘‘concurrent use’’ data related to 
corporate bonds and indexes.1821 Under 
the amendments, these data elements 
will not be defined as consolidated 
market data or core data elements. 
However, the amendments will not 
preclude the provision of these data 
elements by the SROs via proprietary 
data products to market participants and 
investors who wish to receive them. 

One commenter stated that not 
including quotation and transaction 
data for OTC equities in consolidated 
market data may reduce market 
participant access to this data and 
would increase both the costs to the 
SRO to provide the data and the costs 
of market participants to acquire it.1822 
This commenter also stated that, 
because OTC equities may become 
listed and become NMS stocks and vice 
versa, not providing this data in the 
same feed as core data could result in 
a disruption of market data when a 
security switches between being listed 
and unlisted and investors or market 
participants are not subscribed to both 
services providing core data and data for 
delisted issuers.1823 The Commission 
acknowledges that not including 
information related to OTC equities in 
consolidated market data may 
potentially increase the costs of FINRA 
providing this data and market 
participants to acquire the data. The 
Commission also acknowledges that this 
could prove disruptive to market 
participants not receiving both 
information related to OTC equities and 
core data if a security switches between 
being listed and unlisted. However, the 
extent of these effects is uncertain and 
would depend on the fees FINRA 
charges for the data.1824 Market 
participants may still receive both of 
these data elements in the same data 
feed because competing consolidators 
would be able to offer a product that 
contains both information related to 

OTC equities as well consolidated 
market data.1825 The degree to which 
competing consolidators offer this 
product will depend on the fees FINRA 
charges for this data as well as the fees 
for consolidated market data offerings 
set by the NMS plan.1826 

(b) Effects of New Round Lot Definition 
The final amendments will reduce the 

number of shares included in the 
definition of a round lot for NMS stocks 
for which the prior calendar month’s 
average closing price on the primary 
listing exchange was greater than 
$250.00.1827 Higher priced stocks will 
be grouped into tiers based on their 
price and stocks in higher price tiers 
will have fewer shares in their 
definition of a round lot. In addition, 
part of the definition of core data will 
require that the best bid and offer and 
national best bid and offer include odd- 
lots that, when aggregated, are equal to 
or greater than a round lot and that such 
aggregation shall occur across multiple 
prices and shall be disseminated at the 
least aggressive price of all such 
aggregated odd-lots.1828 Round lot 
quotes will be protected quotations 
subject to the trade-through prevention 
requirements of Rule 611 and the locked 
and crossed markets restrictions of Rule 
610(d).1829 

For stocks priced above $250, the new 
round lot definition will result in the 
inclusion of quotes at better prices in 
core data that were previously excluded 
from being reported because they 
consisted of too few shares. This will 
make these quotes visible to anyone 
who subscribes to core data, thereby 
improving transparency.1830 This will 
also mechanically narrow NBBO 
spreads for most stocks with prices 
greater than $250, which will affect 
other Commission or SRO rules and 
regulations. This section discusses the 
effects of the new round lot definition 
on: The NBBO, market participants, the 
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1831 Commenters agreed that the new round lot 
size would tighten spreads. See, e.g., Nasdaq Letter 
III at 11, 15; ICI Letter at 6; BestEx Research Letter 
at 6; CBOE Letter at 5. 

1832 See supra Section II.D.2(a). 
1833 See Proposing Release, 85 FR at Table 4. 
1834 Since the source used for this SIP NBBO is 

an exclusive SIP itself, this quote includes quotes 

the exchanges produce by aggregating or ‘‘rolling 
up’’ odd-lots to obtain a round lot-sized quote. 

1835 See Proposing Release, 85 FR at Table 1. 

internalization of retail order flow, and 
on trading venues. Additionally, this 
section discusses the effects of the 
monthly calculation to determine the 
round lot size, the costs of the new 
round lot definition, and the effects of 
the new round lot definition on other 
rules and regulations. 

(i) Effects on the NBBO 

The new round lot definition will 
change the average spread between the 
NBBO for many stocks with prices 
above $250 because the NBBO will now 
be calculated based off of the smaller 
round lot size. Because odd-lot shares 
exist in these stocks at prices that are 
better than the national best bid and 
offer (i.e., at prices higher than the 
national best bid and prices lower than 
the national best offer), the new national 
best bid and offer will be at a higher/ 

lower price because fewer odd-lot 
shares will need to be aggregated 
together (possibly across multiple price 
levels) to form a round lot. This will 
result in a quoted spread that is 
calculated based off of the NBBO being 
narrower for these stocks.1831 The 
reduction in spreads will be greater in 
higher priced stocks because stocks in 
higher priced tiers will have fewer 
shares included in the definition of a 
round lot.1832 

The Commission believes that market 
participants relying on new core data 
will see a significant improvement in 
the NBBO for stocks that fall into the 
higher priced round lot tiers. Table 3 
confirms this belief by updating the 
analysis from the Proposing Release to 
account for the new round lot tier 
structure.1833 Specifically, Table 3 
shows the percentage of instances in a 

sample of market data when the NBBO 
provided at the time by an exclusive 
SIP 1834 was inferior to the price of an 
NBBO determined by the new definition 
of a round lot in the final amendments. 
For instance, the table shows that for 
stocks with prices between $1,000.01 
and $10,000, the new round lot 
definition caused a quote to be 
displayed that improved on the current 
round lot quote 47.7% of the time. The 
frequency of this narrower NBBO is 
lower for lower priced stocks. For 
example, the new round lot definition 
resulted in a quote being displayed that 
improved on the current round lot quote 
26.6% of the time in the $250.01–$1000 
tier. This analysis shows that, within 
each round lot tier the new round lot 
definition will improve the quoted 
spread in a significant number of 
instances. 

TABLE 3—INSTANCES OF SMALLER NBBO 

Round lot tier 1 2 

Instances of smaller NBBO (%) 3 

Best bid Best ask Best bid or 
best ask 

1. $0–$250 (100 shares) ............................................................................................................. n/a n/a n/a 
2. $250.01–$1,000 (40 shares) ................................................................................................... 16.3 16.5 26.6 
3. $1000.01–$10,000 (10 shares) ............................................................................................... 40.2 34.6 47.7 
4. $10,000.01+ (1 share) ............................................................................................................. n/a n/a n/a 

1 Tier based on the stock’s prior month’s average closing price in April 2020. 
2 Twelve stocks trade in round lots different than 100 shares and are included in the table. Six stocks are in the $0–250 tier and currently trade 

in 10 share lots, 2 stocks are in the $250.01–$1,000 tier and trade in 10 share lots, 3 stocks are in the $1000.01 to $10,000 tier, and 1 stock is 
in the $10,000.01+ tier. In the $1000.01 to $10,000 tier, 1 stock trades in 1 share lots and 2 stocks trade in 10 share lots. In the $10,000.01+ 
tier, 1 stock trades in 1 share lots. 

3 Overall frequency of smaller NBBO quotes during May 2020 for the new round lot tier criteria (source: Direct feeds) versus the current 100 
share round lot criteria (source: SIP). The denominator consists of hourly snapshots from 10:30 a.m. to 3:30 p.m. for each trading day in May 
2020. The numerator is the total number of snapshots with smaller NBBO quotes. 

The effects of instances of narrower 
NBBOs under the new round lot 
definition depends on the trading 
volume of stocks in the tiers affected by 
the change. The Commission believes 
that, in particular, for securities with a 
significant amount of dollar trading 
volume, there will be significant 
changes to (tightening of) the quoted 

spread displayed under the new round 
lot definition. Table 4 accounts for the 
new round lot definition, showing the 
number of NMS stocks that would be in 
each round lot tier based on monthly 
average closing prices in September of 
2020, as well as the percent of overall 
average daily volume (‘‘ADV’’) and 
notional value (‘‘$ADV’’) of each price 

group during one week of trading in 
October of 2020.1835 It shows that while 
most stocks, approximately 98.5%, will 
remain unaffected by the new round lot 
definitions, around 28.1% of the dollar 
trading volume currently is in stocks 
that will have a new round lot 
definition. 

TABLE 4—ROUND LOT TIER NUMBER OF STOCKS AND TRADING VOLUME 

Round lot tier 1 
Number of 
stocks in 

round lot tier 

Percent of 
ADV, by price 

group 2 

Percent of 
$ADV, by 

price group 2 

1. $0–$250 (100 shares) ............................................................................................................. 9,023 97.12 71.93 
2. $250.01–$1,000 (40 shares) ................................................................................................... 117 2.79 23.24 
3. $1000.01–$10,000 (10 shares) ............................................................................................... 16 0.09 4.82 
4. $10,000.01+ (1 share) ............................................................................................................. 1 0.00 0.02 

1 Tier based on the stock’s prior month’s average closing price in September 2020. 
2 Percent of ADV and Percent of $ADV are based on trading volume between October 5–9, 2020. 
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1836 See Proposing Release, 85 FR at Table 5. 
1837 See Proposing Release, 85 FR at 16824, 

16830–1. 
1838 See NYSE Letter II at 6. 
1839 The round lot tiers for these twelve was based 

on the stocks’ prior month’s average closing price 
in September 2020. The analysis for these twelve 
stocks used the same data source and methodology 
as the analysis in Tables 4 and 6, but was based on 
trading occurring between October 5–9, 2020. 
Because the new round lot size will be protected, 

this analysis also examines the change in the 
protected quotes under the final amendments. 

1840 Commenters agreed that the new round lot 
definition would improve transparency. See, e.g., 
Schwab Letter at 4; CBOE Letter at 5. The Vendor 
Display Rule will require broker-dealers to show, in 
the context of which a trading or order-routing 
decision can be implemented, a consolidated 
display that includes quotes derived from the new 
round lot size. See supra Section II.D.2(b) and infra 
Section V.C.1(b)(vii). 

1841 See supra note 1593. 

1842 It will also benefit market participants who 
post odd-lot quotes at prices superior to the NBBO 
because market participants that rely exclusively on 
SIP data may now be able to see some of these 
quotes and trade against them. 

1843 Currently, some information about odd-lot 
quotes ends up in core data through certain 
exchanges rolling up odd-lot quotes into round lots. 
But even in this case, the rolled up quote is reported 
to the exclusive SIPs at the worst price out of all 
the odd-lots that were rolled up to produce the 
quote, so the full amount of price improvement 

The Commission believes that the size 
of the change in the spread, conditional 
on the NBBO being smaller, will also be 
substantial. Table 5 confirms this belief 
by updating the analysis from the 
Proposing Release that quantifies the 
average change in the spread offered by 
the best quote under the new round lot 

definition, conditional on the event that 
the NBBO is smaller in the first 
place.1836 The table shows, for example, 
that the new round lot definition in the 
$250.01–$1000 tier could yield a 7 basis 
point reduction in the spread 
(conditional on the NBBO being 
smaller). Because the average quoted 

half spread is 24 basis points, this 
represents a significant reduction in the 
half spread. In the case of the $1000.01 
to $10,000 tier, the difference of 13 basis 
points represents an even more 
significant fraction of the 23 basis point 
average half spread. 

TABLE 5—SIZE OF CHANGE IN NBBO 

Round lot tier 1 2 

Best bid: 
Average 

price change 
($) 3 

Best ask: 
Average 

price change 
($) 3 

Average 
difference 
in quoted 

half spread 
(%) 4 

SIP: Average 
quoted percent 

half spread 
(%) 

1. $0–$250 (100 shares) ................................................................................. n/a n/a n/a n/a 
2. $250.01–$1,000 (40 shares) ....................................................................... 0.64 0.89 0.07 0.24 
3. $1000.01–$10,000 (10 shares) ................................................................... 2.48 2.81 0.13 0.23 
4. $10,000.01+ (1 share) ................................................................................. n/a n/a n/a n/a 

1 Tier based on the stock’s prior month’s average closing price in April 2020. 
2 Twelve stocks trade in round lots different than 100 shares and are excluded. 
3 Conditional on a the instance of a smaller quote, stock-day average price improvement is calculated using MIDAS data, which consists of 

hourly snapshots from 10:30 a.m. to 3:30 p.m. for each trading day in May 2020. Calculation is based on the difference between the best bid/ 
best ask calculated under the new round lot tier definition (source: Direct feeds) compared to the NBBO based on the current 100 share round 
lot criteria (source: SIP) 

4 Conditional on a the instance of a smaller quote (bid or ask), stock-day average difference in percent quoted half spread is calculated by SIP 
NBBO quoted percent half spread minus the new percent quoted half spread under the proposed round lot tier criteria. Quoted half spread is de-
fined by: Quoted half-spread = QSit = 100 * (Askit¥Bidit)/(2*Mit), where M is the midpoint between the best bid and best ask. 

In the Proposing Release, the 
Commission qualitatively discussed that 
the change in round lot size could cause 
the NBBO and protected quotes to 
widen for the twelve stocks that 
currently have a round lot size less than 
100 shares.1837 However, one 
commenter stated that the Commission 
did not analyze the effects of the change 
in round lot size and protected quotes 
on these twelve stocks.1838 In response 
to this comment, the Commission 
quantitatively analyzed the effects of the 
revised definition of round lot size on 
these stocks using data from one week 
of trading in October 2020 and 
confirmed that the NBBO would widen 
in some of these stocks.1839 The analysis 
showed that the round lot size will not 
change for four of these stocks, so their 
NBBO will not change. However, for 
eight of these stocks the round lot size 
would increase. In these 8 stocks, the 
analysis showed that, on average, the 
NBBO would widen 97.1% of the time 
under the new round lot definition. In 
the instances in which the NBBO was 
wider, the Commission found that the 

NBBO half-spread increased by an 
average of 3.66% in these stocks. 

(ii) Effects on Market Participants 

For stocks priced above $250, the new 
round lot definition will result in the 
inclusion of quotes at better prices in 
core data that were previously excluded 
from being reported because they 
consisted of too few shares. This will 
make these quotes visible to anyone 
who subscribes to core data, thereby 
improving transparency.1840 The 
Commission believes that this will 
create an economic benefit for market 
participants who currently rely 
exclusively on SIP data to obtain market 
information, such as many retail 
investors. These market participants 
will benefit from being able to see 
information on these smaller quotes at 
better prices before they send in their 
orders, which may improve their trading 
decisions and order execution quality 
by providing an opportunity to realize 
gains from trade,1841 as discussed below 
in this section.1842 This may also 
improve price efficiency. This is 

because certain odd-lot information not 
currently disseminated as part of SIP 
data will be made available as part of 
core data; therefore market participants 
who use SIP data who previously did 
not use the information contained in 
these odd-lot quotes will be able to 
incorporate this information into their 
trading decisions. These trading 
decisions are integral to how market 
prices are formed. Also, the change may 
affect order routing and the share of 
order flow received by each exchange, 
since more market participants who rely 
on core data will be aware of quotes at 
better prices that are currently in odd- 
lot sizes, and these may not be on the 
same exchange as the one that has the 
best 100 share quote. 

The Commission believes that 
changing the round lot definition to 
include smaller-size orders in stocks 
priced higher than $250 will benefit 
market participants who would have 
traded with price-improving odd-lot 
quotes in these stocks but do not do so 
because they cannot see information on 
odd-lot quotes.1843 Under the final 
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available on that exchange is still not visible to 
market participants relying solely on exclusive SIPs 
for market data. 

1844 Commenters agreed that the new round lot 
definition would show more odd-lot trading 
interest. See, e.g., CBOE Letter at 6; BlackRock 
Letter at 3. 

1845 This benefit would apply to both market 
participants who are routing their own orders and 
market participants whose orders are being routed 
by a broker-dealer, provided the broker-dealer does 
not do not already obtain information on odd-lots 
from proprietary feeds. 

1846 Battalio, Corwin, and Jennings (2016) 
examined the frequency of trading at inferior prices 
as compared to available unprotected odd-lot 
quotes in a sample of 10 high-priced stocks during 
one week in 2015. They found that there was an 
unprotected odd-lot limit order available at a better 
price for 2.52% of the trades that occurred. See 
Robert Battalio et al, Unrecognized Odd Lot 
Liquidity Supply: A Hidden Trading Cost for High 
Priced Stocks, 12 J. Trading 35 (2016). A commenter 
also referenced this study and stated that 
unprotected odd-lot quotes at prices better than the 
NBBO at other exchanges get traded through. See 
BlackRock Letter at 4. 

1847 For a discussion of order execution quality 
and the provision of execution services by broker- 
dealers, see supra Section V.B.3(e). 

1848 For additional discussion of the price 
efficiency point, see infra Section V.D.1. 

1849 For example, currently a market participant, 
relying on SIP data, may submit an order to the 
exchange with the exclusive SIP NBBO and in the 
process, trade at an inferior price to an odd-lot 
quote that the market participant was not aware of 
on another exchange. If the market participant 
would have preferred to route to the price- 
improving odd-lot quote, then under the updates to 
core data the market participant will send the order 
to the exchange with the smaller, price improving 
quote. 

1850 See, e.g., ICI Letter at 7; AHSAT Letter at 5. 
It will also improve the accuracy of Rule 605 
statistics. See infra Section V.C.1(b)(vii). 

1851 See supra Section V.C.1(b)(i) and discussion 
in this section. 

1852 See, e.g., Clearpool Letter at 11–12; STANY 
Letter II at 3; TD Ameritrade Letter at 10. 

1853 See infra Section V.C.1(b)(v). 
1854 Commenters agreed that the new round lot 

tiers would not add significant complexity. See, 
e.g., MEMX Letter at 4 (‘‘Once tiers are required, 
although technology changes will be needed to 
implement the tiering structure, MEMX does not 
believe that there is significant additional 
complexity associated with supporting differing 
numbers of tiers.’’); IEX Letter at 4. 

1855 See supra Section V.C.1(b)(i). 
1856 The Commission estimates that 

approximately 98.5% of NMS stocks will have a 
round lot size of 100 shares. See supra Table 4. 

1857 See supra Section II.C.2(e). One commenter 
stated that showing the number of shares rather 
than the number of round lots would reduce 
confusion with different size round lot tires. See 
CBOE Letter at 13–14. 

1858 See infra Section V.C.1(b)(v). 

amendments, these market participants 
will be able to see these quotes in core 
data, and make a decision about 
whether to trade based on this newly 
visible, improved price.1844 This may 
benefit market participants, including 
many retail investors, because they will 
be able to realize the gains from trade 
that are available in this situation and 
are not currently occurring because of 
the lack of information. Also, some 
market participants may wish to 
exchange an odd-lot quantity of a stock 
by posting a limit order for an odd-lot 
amount. Currently, this order’s price is 
not visible to market participants who 
rely solely on SIP data, and thus there 
may be delays in getting this limit order 
filled, since such market participants 
would not send market orders in. Thus, 
adding smaller-size quotes in core data 
for certain stocks will result in a benefit 
to both the market participants who 
would submit the market orders and the 
market participants who post the odd- 
lot quotes they execute against. 

The magnitude of this benefit 
depends on the amount of additional 
trading generated by the inclusion of 
odd-lot information. In particular, the 
Commission believes that to the extent 
many market participants who rely 
solely on SIP data and lack information 
on odd-lot quotes would have traded 
frequently against odd-lot quotes had 
they known about them, the benefit will 
be large. However, if it is uncommon for 
market participants who would trade 
frequently against odd-lot quotes to rely 
solely on SIP data and to lack 
information on odd-lot quotes, then the 
Commission believes that the associated 
economic benefit from including 
smaller-size quotes in core data for 
certain stocks will be small. The 
Commission believes it is not possible 
to observe this willingness to trade with 
existing market data. 

The Commission believes that the 
new round-lot definition will benefit 
market participants by improving order 
routing in stocks priced higher than 
$250, provided that they do not already 
obtain information on odd-lots from 
proprietary feeds.1845 Currently, market 
participants who rely on core data are 
not aware of odd-lot quotes available at 

other exchanges that exist at prices that 
are better than the national best bid and 
offer (e.g., the exchange with the best 
priced 100 share quote may not be the 
exchange with the best priced odd-lot 
quote).1846 The new round lot definition 
will make more of these quotes in 
higher priced stocks visible to market 
participants that subscribe to core data, 
which will improve order routing and 
may improve order execution quality 
and facilitate best execution for these 
market participants.1847 

The Commission believes that the 
new round lot definition may improve 
price efficiency for stocks priced above 
$250.1848 The wider availability of 
information about odd-lot quotes may 
mean that more market participants 
(who currently rely solely on SIP data) 
will incorporate the information 
contained in those quotes into their 
trading decisions. This may have the 
effect of improving the efficiency with 
which this information becomes 
reflected in prices. 

The Commission believes that the 
new round lot definition may cause 
changes to order flow as market 
participants change their trading 
strategies to take advantage of newly 
visible quotes.1849 This may mean that 
there would be changes to the share of 
order flow each exchange receives as a 
result of this rule. The Commission is 
uncertain about the magnitude of this 
effect. 

As observed by commenters,1850 the 
new round lot definition will also 
improve transaction cost analysis and 
best execution analysis in higher priced 

stocks, which are benchmarked against 
the NBBO. A smaller round lot size will 
improve these analyses because it will 
increase the accuracy of the NBBO, 
which will now better reflect smaller 
sized odd-lot quotes that may be 
available at better prices, possibly on 
another exchange.1851 

Some commenters stated that new 
round lot tiers would increase 
complexity and create confusion among 
investors.1852 The Commission 
acknowledges that the new round lot 
tiers may initially increase complexity 
when they are first implemented.1853 
However, after the new round lot tiers 
are implemented, the Commission does 
not believe they will significantly 
increase the complexity of the market or 
create confusion for a number of 
reasons.1854 First, market participants 
already trade in stocks with round lot 
sizes other than 100 shares.1855 Second, 
most NMS stocks will have a round lot 
size of 100 shares under the new round 
lot tier definitions.1856 Third, core data 
will be distributed with the size of the 
NBBO and best quotes from each 
exchange given in shares and not 
number of round lots.1857 Currently, the 
SIPs indicate size as the number of 
round lots available at the NBBO and 
each exchange’s best quote, so investors 
need to convert round lot size to share 
size for stocks with round lots other 
than 100 shares. Under the final 
amendments, investors will observe the 
number of shares available and will not 
need to make this conversion. Fourth, 
the Commission expects that broker- 
dealers and other market participants 
will modify or develop their systems to 
automatically keep track of the different 
round-lot changes.1858 

Commenters stated that the reduced 
round lot sizes would cause less 
liquidity to be available at the new 
NBBO in higher priced round lot tiers 
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1859 See, e.g., TD Ameritrade Letter at 7–8, 10; 
AHSAT Letter at 5; Nasdaq Letter III at 12. 

1860 See, e.g., TD Ameritrade Letter at 8. The 
round lot tier sizes the commenter was referring to 
in the Proposing Release were based on a $1,000 
notional size. The adopted round lot tiers are based 
on a larger $10,000 notional size, which should 
significantly decrease the frequently of a marketable 
order being larger than the notional value of the 
adopted round lot tiers compared to the round lot 
tiers in the Proposing Release. See supra Section 
II.D.2(a). 

1861 See BestEx Research Letter at 6. 
1862 See supra Section II.D.2(a). Several 

commenters stated that the Commission did not 
conduct analysis to determine the notional value of 
the proposed round lot tiers. See, e.g., Nasdaq Letter 
V at 4–5; Angel Letter at 13–14. In developing the 
notional value for the adopted round lot tiers, the 
Commission considered its estimate of the average 
trade size in 2019 and commenter analysis on the 
size of trades and orders. See supra note 269 and 
accompanying text. 

1863 See Virtu Letter at 3–4 (stating that data from 
2019 to present show that the vast majority (over 
75%) of all trades are still for less than $10,000); 
Angel Letter at 17 (‘‘[T]he median trade size is 
roughly $10,000.’’); IntelligentCross Letter at 3 
(‘‘[T]he notional value of the median trade today is 
about $2,000.’’). 

1864 See infra Section V.C.1(b)(iii). 
1865 It is also possible that a retail internalizer 

could execute part of the order and route the rest 
to an exchange, where it could execute against the 
NBBO or walk the book. 

1866 One commenter observed that the average 
retail trade size between 2007 and the present is 
around $14,581. See Virtu Letter at 3–4. The 
minimum notional size at the NBBO on a single 
exchange in the higher priced round lot tiers will 
be $10,000. If more than one exchange were at the 
NBBO, then an order would need to execute at the 
available liquidity at those exchanges before 
walking the book. 

1867 See supra Section V.C.1(b)(i). 
1868 See, e.g., Schwab Letter at 4–5; SIMFA Letter 

at 9–10. 
1869 See Schwab Letter at 4–5. 
1870 See supra note 1846. 

1871 See TD Ameritrade Letter at 9. 
1872 See T. Rowe Price Letter at 3. 
1873 See supra Section V.B.3(e). 
1874 See supra note 1862 and accompanying text. 

and that more marketable orders would 
have to walk the book and execute at 
prices outside the NBBO.1859 One of 
these commenters stated that the round 
lot tier structure in the Proposing 
Release would cause many retail 
investors’ marketable orders to walk the 
book, which could lead to confusion 
and disappointment among retail 
investors because they are not used to 
having their orders walk the book.1860 
The Commission acknowledges that the 
smaller round lot size could lead to a 
smaller number of shares at the NBBO 
for most stocks in higher priced round 
lot tiers. However, this effect will 
depend on how market participants 
adjust their order submissions. For 
example, as observed by a commenter, 
orders pegged to the NBBO will remain 
at the NBBO.1861 If this represents a 
significant portion of orders at the 
NBBO, then the number of shares at the 
NBBO may not change significantly. 

If the size at the NBBO decreases in 
a stock in a higher priced round lot tier, 
then it could increase the frequency 
with which marketable orders walk the 
book. The adopted round lot tier sizes 
are based on a notional value of 
$10,000. Staff analysis estimated that 
the average notional trade size in 2019 
was $8,068 (excluding auctions).1862 
Commenter analysis also observed that 
a significant portion of trading occurred 
at or below $10,000.1863 The 
Commission acknowledges that these 
estimates indicate that if the available 
liquidity at the NBBO is close to the 
$10,000 notional value, then there could 
be an increase in the frequency with 
which orders walk the book in the 
higher priced round lot tiers. However, 

as discussed above in this section, it is 
not entirely clear how investor orders 
and the size at the NBBO will change. 
Therefore, it is also uncertain how 
frequently orders will walk the book 
under the new round lot tiers. Even if 
the size at the NBBO declines, the 
Commission does not believe it will 
cause a significant increase in the 
frequency that retail investors’ 
marketable orders walk the book and 
lead to confusion among retail investors 
for two reasons. First, currently most 
retail investor marketable orders execute 
off-exchange at retail internalizers and 
do not execute on an exchange and walk 
the limit order book.1864 Because retail 
internalizers may offer price 
improvement, it is possible that the 
retail internalizer could fill the entire 
order at a price that is equal to or better 
than the NBBO.1865 Second, even if a 
retail marketable order was routed to an 
exchange, it may not be greater than the 
notional size of the NBBO at an 
exchange in a higher priced round lot 
tier.1866 Additionally, even if the size at 
the NBBO is smaller and a marketable 
order walks the book or a retail 
internalizer does not execute the whole 
order at the NBBO, the Commission 
does not believe that the average price 
at which it executes will decrease, i.e., 
transaction costs will not increase, 
because the NBBO will be at a better 
price.1867 

As observed by commenters, 
protecting the smaller round lot quotes 
in higher priced stocks will benefit 
retail investors by better protecting their 
limit orders.1868 One commenter 
observed that 23 percent of its 
customers’ limit orders for stocks priced 
higher than $100 are less than 100 
shares.1869 Under the new round lot 
tiers, retail investors will benefit 
because a greater portion of their odd- 
lot sized orders in higher priced stocks 
will be protected and not traded- 
through.1870 

One commenter stated that the 
smaller round lot size in higher priced 

stocks would disadvantage the limit 
orders of retail traders because it would 
make it easier for low-latency 
professional traders to step ahead of 
them with less risk.1871 The 
Commission disagrees with this 
commenter. Currently low-latency 
professional traders that receive 
proprietary feeds that contain all odd-lot 
information do not need to submit a 
round lot sized order to step ahead of 
retail limit orders. These traders can 
submit an odd-lot-sized order to step 
ahead of the retail investor’s order at a 
lower price and the retail investor may 
not observe it if the retail investor only 
receives SIP data. With the smaller 
round-lot size in higher priced stocks, 
retail investors who only receive core 
data would be better able to observe if 
a smaller order steps ahead of their 
order at a better price and may be able 
to adjust their limit order in response. 

One commenter stated that protecting 
smaller round lot quotes would 
negatively impact the trading of 
institutional investors because market 
participants would post smaller 
displayed quotes and institutional 
investors with larger orders would have 
to slice their trading activity into 
smaller increments to avoid signaling 
their trading interest.1872 The 
Commission does not believe that 
protecting the smaller round lot size in 
higher priced stocks will negatively 
impact the trading of institutional 
investors. It is already common practice 
for institutional investors’ parent orders 
to be sliced into smaller child 
orders.1873 Additionally, because the 
round lot tiers are based on a notional 
value, $10,000, which is larger than the 
average trade size, $8,068 (excluding 
auctions),1874 the Commission does not 
believe that market participants are 
likely to significantly reduce the size of 
their displayed limit orders and 
institutional investors’ orders will not 
have to be sliced into smaller sizes than 
they already are. Additionally, the 
Commission believes that protecting the 
smaller round lot sizes in higher priced 
stocks could benefit smaller odd-lot- 
sized child limit orders that 
institutional investors submit. Because 
more of these orders would now be 
observable in core data, they may be 
more likely to execute against the 
marketable orders of market participants 
who rely on SIP data and were not 
previously able to observe these orders, 
as described above in this section. 
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1875 See, e.g., STANY Letter at 4; Nasdaq Letter 
IV at 2; Data Boiler Letter I at 81. 

1876 The Commission estimates that 
approximately 98.5% of NMS stocks will have a 
round lot size of 100 shares. See supra Table 4. 

1877 See supra Section V.B.2(a). 
1878 See supra Section II.D.2(a). 
1879 See supra note 1797 for a discussion of 

wholesalers and retail internalization. 

1880 Commenters agreed that a protected smaller 
round lot quote could affect the ability of 
internalizer to provide price improvement to retail 
investors. See, e.g., Virtu Letter at 5. 

1881 This improvement may not be transparent to 
the retail investor. The price improvement metrics 
reported by retail broker-dealers do not take into 
account odd-lot quotes priced better than the 
NBBO. Even if a retail investor receives a better 
execution price from the new round lot definition, 
it might not show up as price improvement in retail 
wholesaler price improvement metrics if the NBBO 
also narrowed as a result of the new round lot size 
and now reflects odd-lot quotes that are priced 
better than the NBBO based on the current round 
lot size. One commenter stated retail wholesalers’ 
price improvement metrics, along with Rule 605 
statistics, are not accurate because they do not take 
into account odd-lots quotes that are priced better 
than the NBBO. See Healthy Markets Letter I at 6– 
17. 

1882 See TD Ameritrade Letter at 8, 10. 
1883 See Best Ex Research Letter at 6 (‘‘A tighter 

NBBO will reduce execution costs for all market 
participants—both retail and institutional 
investors—no matter where executions take 
place.’’). 

1884 The NBBO based off the new round-lot 
definition will be relevant to the spread considered 
by the wholesalers, because, among other things, it 
would be used for Rule 605 execution statistics. See 
infra Section V.C.1(b)(v) for further discussion of 
Rule 605 statistics. 

Commenters stated that the Proposing 
Release did not consider the effects the 
smaller round lot size could have on the 
options market, where the standard 
options contract size is 100 shares.1875 
The Commission does not believe the 
new round lot tier sizes will have a 
significant impact on the options market 
for a number of reasons. First, the new 
round lot size will not change the size 
of the options contract. Second, most 
NMS stocks will still have a round lot 
size of 100 shares under the new round 
lot tier definitions.1876 Third, even for 
stocks that are in a higher priced round 
lot tier, the smaller round lot may not 
have a significant impact on quoting in 
the options market because the round 
lot definition will not change market 
maker quoting obligations in the options 
market. Fourth, because there is already 
a significant presence of odd-lot quotes 
better than the NBBO in higher priced 
stocks,1877 the best prices in these 
stocks are already frequently smaller 
than 100 shares. Therefore, the change 
in the round lot size may not have a 
significant impact on arbitrage 
opportunities between the options and 
equity markets for stocks in the higher 
priced round lot tiers. Fifth, the options 
markets already have standard options 
contracts on stocks with a round lot size 
less than 100 shares, so there are already 
conventions for dealing with options in 
which the round lot size in the equity 
market is not 100 shares.1878 

(iii) Effects on Internalization of Retail 
Order Flow 

The Commission believes that the 
change in the round lot size may have 
an effect on wholesalers in the retail 
order flow internalization business. 
Currently, some wholesalers,1879 by 
arranging to execute orders on behalf of 
retail broker-dealers, offer superior 
prices relative to the existing NBBO (i.e., 
price improvement) to retail investors. 
As part of this arrangement, the 
wholesaler typically agrees that some 
percentage of the broker-dealer’s orders 
will execute at prices better than the 
NBBO and/or agrees to certain 
execution quality metrics. The 
Commission expects that the new 
definition of a round lot will, at times, 
make the NBBO narrower for the 
affected stocks because the new 
definition will include orders that are at 

superior prices to the 100 share NBBO 
at a size less than 100 shares. As a 
result, it may become more difficult for 
the retail execution business of 
wholesalers to provide price 
improvement and other execution 
quality metrics at levels similar to those 
provided under the 100 share round lot 
definition today.1880 

By the same mechanism, retail 
investors might or might not experience 
an improvement in execution quality, as 
measured by execution prices, from 
these wholesalers.1881 Assuming that 
the NBBO has narrowed and 
wholesalers continue to agree to provide 
the same amount of price improvement 
off of the narrower spread, retail 
investors will receive better execution 
prices. One commenter stated that retail 
investors will not receive better 
execution prices under the new round 
lot sizes because wholesalers already 
offer price improvement to retail 
investors that exceeds the potential 
improvements in the NBBO from the 
new round lot size.1882 However, 
another commenter stated that all 
investors, including retail, would 
experience reduced execution costs 
from a tighter NBBO no matter where 
the execution took place.1883 The 
Commission is uncertain whether the 
execution quality retail investors receive 
from wholesalers will change if the 
NBBO narrows for securities in the 
smaller round lot tiers because the effect 
of the amendments on retail execution 
quality would depend on how the 
change in the NBBO compared to the 
current price improvement offered by 
wholesalers, as well as on changes in 
the degree of price improvement 
wholesalers will offer in stocks with 
tighter NBBOs, which is uncertain. 

To the extent that retail wholesalers 
are held to the same price improvement 
standards by retail broker-dealers in a 
narrower spread environment, the 
profitability of the retail execution 
business for wholesalers might decline. 
In particular, less ‘‘spread profit’’ would 
be available to the wholesaler in a 
narrower NBBO. This is, in part, 
because the wholesaler may often keep 
a portion of the spread profit that is not 
given as price improvement to the 
investor who submitted the order. 
Therefore, if the NBBO has narrowed 
and the same price improvement must 
still be provided, less revenue will be 
left for the wholesaler.1884 To the extent 
this happens, it will be a transfer from 
the wholesaler to retail investors. As 
such, any impact on wholesaler 
profitability depends on the same 
factors as the impact on retail execution 
quality. 

To make up for lower revenue per 
order filled in a narrower spread 
environment, wholesalers may respond 
by changing how they conduct their 
business in a way that may affect retail 
broker-dealers. There are several 
possibilities, including but not limited 
to, reducing per order costs associated 
with their internalization programs, 
such as reducing any payments for order 
flow or reducing the agreed upon 
metrics for price improvement. In the 
event that wholesalers reduce payments 
for order flow, retail broker-dealers may 
respond by changing certain aspects of 
their business. The Commission is 
uncertain as to how wholesalers may 
respond to the change in the round lot 
definition, and, in turn, how retail 
broker-dealers may respond to those 
changes, and the Commission is 
uncertain as to the extent of these 
effects. 

The effect of lost revenue for 
wholesalers discussed above may be 
reduced if wholesalers currently use 
proprietary feeds to trade, to the extent 
they already see and respond to odd-lot 
quotations inside the NBBO and 
currently provide execution quality to 
customers based upon the superior odd- 
lot quotations. 

(iv) Effects on Trading Venues 

The Commission believes that 
changes in the NBBO caused by the new 
round lot definitions may also affect 
other trading venues, including 
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1885 See supra Section V.C.1(c)(iv) for additional 
discussion of effects on exchange rules. 

1886 For example, the apparent price improvement 
over the NBBO calculated based off core data that 
is offered by a midpoint crossing network will be 
reduced as a result of changes to the NBBO. 

1887 See Virtu Letter at 5. 
1888 Commenters agreed that a monthly 

calculation strikes an appropriate balance. See MFA 
Letter at 10; Data Boiler I at 25. 

1889 One commenter stated more frequent updates 
could impose a higher administrative burden. See 
NovaSparks Letter at 1. 

1890 See, e.g., Nasdaq Letter IV at 17; MFA Letter 
at 12–13. 

1891 See Nasdaq Letter IV at 17. 
1892 See id. 
1893 The Commission estimates that 

approximately 98.5% of NMS stocks will have a 
round lot size of 100 shares. See supra Table 4. 

1894 See infra Section V.C.1(b)(vi) (discussing the 
implementation costs for these systems). 

1895 This will happen more in high-priced stocks 
where the new round lot definition will have more 
of an effect. 

1896 The Commission estimates that 
approximately 98.5% of NMS securities will have 
a round lot size of 100 shares. See supra Table 4. 

1897 This conclusion is contingent on the 
assumption that competing consolidators will 
choose to offer a per query service to market 
participants so that this arrangement may continue. 
Because a significant portion of market participants 
(particularly retail investors) access SIP data on a 
per query basis, the Commission believes that it is 
likely the Equity Market Data Plans will continue 
to charge fees on a per query basis and some 
competing consolidators will also offer a per query 
service in order to meet the demand of market 
participants. 

exchanges and ATSs.1885 Exchanges and 
ATSs have a number of order types that 
are based off of the national best bid and 
offer.1886 Changes in the NBBO may 
affect how these order types perform 
and could also affect other orders they 
interact with. Some ATS matching 
engines also derive their execution 
prices based off of price improvement 
measured against the NBBO. Changes in 
the NBBO from the new round lot 
definition may affect execution prices 
on these platforms. Overall, the 
Commission believes that these 
interactions may affect relative order 
execution quality among different 
trading platforms, but it is uncertain of 
the magnitude of these effects. 

Changes in relative execution quality 
may in turn affect the competitive 
standing among different trading 
venues, with trading venues that 
experience an improvement/decline in 
execution quality attracting/losing order 
flow. However, the Commission is 
uncertain of the magnitude of these 
effects. 

One commenter stated that protecting 
the smaller round lot size could affect 
order flow to exchanges and other 
trading venues.1887 The narrower 
protected NBBO in higher priced round 
lot tiers could cause more order flow to 
be routed to exchanges in these stocks. 
Because off-exchange trading venues 
would not be able to trade-through the 
NBBO, a narrower protected NBBO 
would limit the price range in which 
off-exchange trading venues could 
execute trades and cause more orders to 
be routed to exchanges in order to not 
trade through a protected quote. 

(v) Effects of Monthly Round Lot 
Calculation 

The Commission believes that the use 
of the previous calendar month’s 
average closing price on the primary 
listing exchange to determine the round 
lot tier for a given stock balances certain 
tradeoffs that should be considered 
when selecting such a benchmark.1888 
The Commission is balancing a more 
up-to-date stock price estimate against 
the costs imposed on market 
participants from having to frequently 
make updates to systems and practices 
to account for changes to a stock’s round 
lot tier. A more recent average (e.g., the 

past week’s average closing price) may 
better reflect the stock’s current price 
level, and thereby lead to the stock 
being placed in the correct tier more 
frequently. However, such a recent 
estimate may be more volatile and thus 
more prone to causing frequent changes 
to the stock’s status, especially if the 
stock’s price level is close to a round lot 
tier cutoff point. This could impose a 
greater burden because it would require 
more frequent adjustments from market 
participants, including SROs and 
competing consolidators, to account for 
what a stock’s round-lot tier is and what 
the NBBO for that stock would be given 
its tier.1889 

Commenters stated that updating of a 
stock’s round lot size each month could 
create confusion.1890 One commenter 
stated that only updating a stock’s 
round lot size monthly could create 
confusion because it could lead to a 
stock’s current price not reflecting its 
round lot tier, especially during months 
of extreme volatility or if a stock splits 
its shares.1891 This commenter also 
stated that it could create confusion and 
uncertainty at the end of each month if 
a stock’s price is close to a threshold 
and could also create confusion 
comparing Rule 605 statistics if a stock 
changed round lot tiers.1892 The 
Commission does not believe that the 
updating a stock’s round lot tier each 
month will create significant confusion. 
Most NMS stocks will still have a round 
lot size of 100 shares under the new 
round lot tier definitions.1893 In 
response to comments, the Commission 
estimated that between August 2019 and 
August 2020, on average, only 17 stocks 
would change round lot tiers each 
month, which means that most stock’s 
current prices would be reflective of 
their current round lot tiers. 
Additionally, primary listing exchanges 
will publish data on each stock’s round 
lot size and the Commission expects 
market participants will modify or 
develop systems to automatically keep 
track of a stock’s round lot size.1894 

(vi) Costs of New Round Lot Definition 
The Commission believes that the 

new round lot definition will impose 
two types of implementation costs on 
market participants: (1) One associated 

with upgrading systems to account for 
additional message traffic and (2) to 
modify and reprogram systems to 
account for the new round lot 
definition. 

The Commission believes that market 
participants who currently rely solely 
on core data to obtain NBBO feeds will 
incur some infrastructure investment 
costs as a result of the change in the 
definition of a round lot. This is because 
the change will likely lead to more 
frequent updates to the NBBO and this 
will likely result in an increase in 
message traffic for NBBO feeds.1895 
Because most NMS stocks will still have 
a round lot size of 100 shares,1896 the 
Commission does not believe the 
increase in message traffic will be 
significant. Therefore, the Commission 
does not believe that the system 
upgrades required by the new round lot 
definition will be significant. However, 
the Commission is unable to estimate 
the associated costs because it does not 
have access to information about the 
infrastructure expenses a broker-dealer 
incurs to process market data and 
because of the likelihood that such costs 
vary substantially according to the 
existing infrastructure of broker-dealers. 

Additionally, for certain core data use 
cases, the costs described in the 
preceding paragraph are likely to be 
minimal. Many broker-dealers, when 
accessing data for the purposes of visual 
display, currently obtain NBBO quotes 
from the exclusive SIPs with a ‘‘per 
query’’ use case. This use case is set up 
so that a quote is only sent when it is 
asked for. The Commission believes that 
this setup has very little technological 
cost associated with it and that 
furthermore whatever cost there is to 
receiving such a feed will not be 
impacted by increasing the number of 
times the NBBO is updated over a given 
time period. Thus, the Commission 
believes that for those broker-dealers 
who rely on per query use cases for their 
quotes, the upgrade costs resulting from 
changing the round lot definition will 
be minimal.1897 
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1898 See, e.g., MEMX Letter at 4; Fidelity Letter at 
6; STANY Letter at 4; Nasdaq Letter IV at 17; MFA 
Letter at 12–13; Angel Letter at 17. 

1899 See MFA Letter at 12–13. This commenter 
stated that Rule 604 does not require a broker-dealer 
to display a customer’s limit order if it is an odd- 
lot size. 

1900 See id. 
1901 In the Proposing Release, the Commission 

stated that it did not have detailed information on 
the operation of exchange matching engines and 
believed that the $140,000 from the Tick Size Pilot 
may provide some sense of the level of cost 
associated with the changes SROs, ATSs, and other 
off-exchange trading venues would have to make. 
See Proposing Release, 85 FR at Section VI.C.1(c)(i). 

1902 See id. 
1903 See Nasdaq Letter IV at 17. This commenter 

also estimated it would cost an additional $800,000 
to $1.2 million to modify its systems to account for 
the changes in locked and crossed markets as a 
result of the changes in order protection. See 
Nasdaq Letter IV at 19. 

1904 See supra Section II.E.1. 
1905 See, e.g.; MEMX Letter at 4; BestEx Research 

Letter at 6–9. 
1906 See MEMX Letter at 4. 
1907 The Commission is also deleting the 

reference to ‘‘The Nasdaq Stock Market, Inc.’’ from 
the definition of protected bid or offer and believes 
that this change will have no economic effects. As 
explained above, Nasdaq is now a national 
securities exchange and is thus otherwise bound by 
the definition. See supra note 361. 

1908 The Commission discussed many of these 
changes in the Proposing Release. See Proposing 
Release, 85 FR at Section III.C.1(d)(i). 

1909 One commenter stated that the Commission 
failed to include analysis of how the change in the 
round lot definition affected Rule 201 of Regulation 
SHO. See NYSE Letter II at 8. This commenter is 
mistaken. The Commission did qualitatively 
analyze the effects of the round lot definition on 
Rule 201 of Regulation SHO. See Proposing Release, 
85 FR at Section VI.C.1(c)(iii). 

Trading venues and broker-dealers 
will experience implementation costs 
from having to modify and reprogram 
their systems, including matching 
engines and SORs, to account for the 
changes in the new round lot definition. 
Commenters stated that there would be 
implementation costs for market 
participants to develop systems to 
monitor and account for changes in a 
stock’s round lot size.1898 One 
commenter observed that broker-dealers 
would need to make changes to their 
order routing systems and systems that 
display customer orders each month to 
account for changes in the round lot 
size.1899 This commenter also stated 
that regulators would need to modify 
their surveillance systems each month 
to account for changes in a stock’s 
round lot size.1900 

In the Proposing Release the 
Commission estimated that the 
implementation cost for a trading venue 
to update its systems, including its 
matching engine, to account for the new 
round lot definition and changes in the 
Order Protection Rule would be similar 
to the estimated costs of an exchange 
modifying its systems to implement the 
Tick Size Pilot, which, based upon the 
input from commenters, the 
Commission estimated to be around 
$140,000.1901 The Commission also 
estimated in the Proposing Release that 
the implementation cost for a broker- 
dealer to update its systems, including 
its SOR, would be $9,000.1902 One 
commenter stated that the Commission 
significantly underestimated the costs 
for a trading venue to update its systems 
and estimated that its costs to modify its 
trading venue to account for the changes 
in round lot size and order protection 
would be between $3.4 and $4 
million.1903 The Commission agrees and 
believes that the estimates from the 
Proposing Release underestimated the 
implementation costs for modifying 

trading venue and broker-dealer systems 
to account for the new round lot 
definition and changes in the Order 
Protection Rule, which created a 
separate NBBO and PBBO.1904 However, 
the Commission also believes, as 
suggested by commenters, that the new 
round lot definition under the final 
amendments will require significantly 
less system modifications compared to 
the Proposing Release.1905 For example, 
one commenter stated that if the new 
round lot definitions were protected 
then trading venues and broker-dealers 
will be able to rely on existing 
technology to continue to operate 
without significant changes to current 
execution and routing logic compared to 
having to build new logic and workflow 
to account for a separate NBBO and 
PBBO.1906 Additionally the Commission 
believes that many broker-dealer and 
trading venue systems already account 
for different round lot sizes and will not 
need to make extensive modifications to 
account for a changing round lot size 
each month. Therefore, although the 
implementation costs estimated in the 
Proposal Release may have 
underestimated the costs to modify 
systems to account for a separate NBBO 
and PBBO, the Commission believes 
they provide an appropriate sense of the 
level of cost associated with the 
implementation costs of modifying 
systems related to the new round lot 
definition under the final amendments, 
including building or modifying 
systems to account for the monthly 
change in a securities round lot size. 
The Commission estimates that a 
trading venue will incur an initial 
implementation cost of approximately 
$140,000 and a broker-dealer will incur 
an initial implementation cost of 
approximately $9,000 to modify its 
systems to account for the new round 
lot definition. However, these costs will 
vary substantially according to the 
existing infrastructure of the broker- 
dealer or trading venue. 

(vii) Other Rules and Regulations 
The amendments to the definition of 

round lot and resulting mechanical 
changes to the NBBO spread, affect how 
other rules and regulations operate.1907 
In particular, this change affects which 
orders determine the reference price for 

numerous rules, including rules under 
the Exchange Act, SRO rules, and 
effective national market system 
plans.1908 Specifically, the Commission 
believes that the changes to the NBBO 
may present changes to the benchmark 
prices used in Regulation SHO, LULD, 
retail liquidity programs, market maker 
obligations, and certain exchange order 
types and recognizes that the change in 
the benchmark price may result in 
economic effects. Further, changing the 
NBBO will alter the estimation 
mechanics for Rule 605 metrics, 
resulting in implementation costs. In 
addition, the round lot definition will 
result in economic effects through its 
impact on the 17 CFR 242.606 (Rule 
606) compliance. Finally, although the 
new round lot definition may alter the 
requirements of some rules, such as 
Rules 602, 604, and 610(c), the 
Commission believes that the economic 
effects of the changes are uncertain and 
depend on current practices of handling 
odd-lot-sized orders. If broker-dealers 
already include odd-lot-sized orders 
when complying with the provisions of 
these rules, then the new round lot 
definition may not produce any 
economic effects related to these rules. 

For the Short Sale Circuit Breaker, the 
reference bid for the execution of a short 
sale transaction could be higher for 
stocks in the higher priced round lot 
tiers under the final amendments than 
it is currently, potentially slightly 
increasing the burdens on short 
selling.1909 Currently, after the Short 
Sale Circuit Breaker triggers, short sales 
can only execute at prices greater than 
the national best bid. While short sales 
are currently permitted to execute 
against any odd-lot quotations that exist 
above the national best bid, the new 
round lot definition will reduce the 
instances of such odd-lot quotations in 
higher priced stocks. Therefore, the final 
amendments may result in a higher 
national best bid and thus result in a 
slightly higher benchmark price for 
short sale executions in stocks priced 
more than $250, reducing the fill rate of 
short sales or increasing the time to fill 
for short sales. 

In addition, a potentially higher 
national best bid (or lower national best 
offer) price could marginally affect the 
trigger of the Short Sale Circuit Breaker. 
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1910 See supra Section V.C.1(b)(i). 

1911 See Proposing Release, 85 FR at Section 
III.C.1(d)(i). 

1912 A commenter agreed that the smaller round 
lot size would cause a decrease in the number of 
orders showing price improvement in Rule 605 
statistics. See Nasdaq Letter IV at 19. 

1913 In the hypothetical case of a stock in which 
there are often valuable odd-lot quotes, broker- 
dealers trading in this stock can currently use these 
odd-lot quotes to improve on the NBBO, and this 
improvement might be reflected in Rule 605 
statistics. Under the new round lot definition, if this 
stock is priced over $250 per share, then some of 
these odd-lot quotes could end up being defined as 
round lots under the new definition and thereby 
end up the basis for the NBBO. With these quotes 
as the NBBO, the broker-dealer will no longer 
appear to be improving over the NBBO in its 
execution, and Rule 605 statistics may appear to 
indicate a decrease in execution quality. However, 
they will, in fact, merely be reflecting a more 
accurate picture of the market circumstances at the 
time of execution. One commenter agreed that Rule 
605 statistics may not be accurate because they do 
not include information on odd-lot quotes priced 
better than the NBBO. See Healthy Markets Letter 
at 15. One commenter agreed that the new round 
lot size would improve the accuracy of Rule 605 
statistics and that this would improve transaction 
cost analysis for funds that rely upon these statistics 
to analyze broker-dealer execution quality. See ICI 
Comment Letter at 7. 

1914 See supra Section V.C.1(b)(i) for a discussion 
of the effect of changes to the NBBO on order types 
and for a discussion related to changes to round lot 
size for stocks with round lots of less than 100 
shares. 

In particular, the final amendments 
could result in slight delays in or a 
reduction in the number of Short Sale 
Circuit Breaker triggers, or it could have 
the opposite effect in the nine stocks 
whose round lot size will increase. In 
particular, a national best bid that 
includes smaller round lots could result 
in a higher-priced execution relative to 
a national best bid that does not include 
smaller round lots. This higher-priced 
execution could be above the price that 
would trigger the Short Sale Circuit 
Breaker whereas an execution on a 100- 
share quote would have triggered the 
circuit breaker. This could delay the 
trigger if the price continues downward, 
such that the circuit breaker still 
triggers, or the circuit breaker may not 
trigger at all if the price rebounds after 
such an execution. On the other hand, 
in the eight stocks that will have a larger 
round lot size, and lower priced 
national best bid, it could have the 
opposite effect on circuit breaker 
triggers: Triggering sooner and more 
often.1910 

The Commission believes that the 
economic effects of the potential impact 
on the Short Sale Circuit Breaker are 
unlikely to be significant. These effects 
should not create implementation costs, 
and the Short Sale Circuit Breaker 
should continue to function consistent 
with its stated purpose. Notably, if the 
adopted rule will result in not triggering 
as many Short Sale Circuit Breakers, it 
could reduce ongoing compliance costs 
in situations in which the price 
rebounds despite the lack of a price test 
on short sales. 

Similarly, a potentially higher bid 
price or lower offer price could affect 
the trigger of a Limit State under the 
LULD Plan. A lower-priced national 
best offer or a high-priced national best 
bid could result in that quote being 
more likely to touch a price band, thus 
triggering a Limit State, when it 
otherwise would not have. Depending 
on whether the quote would have 
otherwise rebounded, this could 
increase the number of Limit States and/ 
or Trading Pauses or could merely 
trigger such Limit States or Trading 
pauses sooner. As in the case of the 
Short Sale Circuit Breaker, the effects 
should not create implementation costs, 
and LULD should continue to function 
consistent with its stated purposes. In 
addition, the economic effects of this 
potential marginal change depends 
largely on how often odd-lot quotations 
lead price declines or lead price 
increases. 

As discussed in the Proposing 
Release,1911 a number of Rule 605 
execution quality statistics are 
benchmarked to the NBBO. Under the 
final amendments, the NBBO will be 
based on the tiered, price-based round 
lot sizes, which means any Rule 605 
execution quality statistics that rely on 
the NBBO as a benchmark will reflect 
the modified definition of the NBBO. 
This could cause certain execution 
quality statistics to change in higher 
priced stocks. As discussed above, the 
Commission believes that the NBBO 
will become narrower for some stocks in 
higher price tiers. This could cause 
execution quality statistics that are 
measured against the NBBO to change 
because they will be measured against 
the new, narrower NBBO. For example, 
execution quality statistics on price 
improvement for higher priced stocks 
may show a reduction in the number of 
shares of marketable orders that 
received price improvement because 
price improvement will be measured 
against a narrower NBBO.1912 However, 
the Commission believes that some of 
these changes may cause some Rule 605 
statistics to more accurately reflect 
actual execution quality because the 
NBBO based on the new definition for 
round lots may now take into account 
more liquidity that the current NBBO 
ignores.1913 The Commission believes 
that these effects will be larger for stocks 
in higher price tiers because their new 
round lot definition will include fewer 
shares. 

In addition, the NBBO midpoint in 
stocks priced higher than $250 could be 
different under the adopted rules than it 

otherwise would be, resulting in 
changes in the estimates for Rule 605 
statistics calculated using the NBBO 
midpoint, such as effective spreads. In 
particular, at times when bid odd-lot 
quotations exist within the current 
NBBO but no odd-lot offer quotations 
exist (and vice versa), the midpoint of 
the NBBO resulting from the rule will be 
higher than the current NBBO midpoint. 
For example, if the NBB is $260 and the 
national best offer is $260.10, the NBBO 
midpoint is $260.05. Under the adopted 
rules a 40 share buy quotation at 
$260.02 will increase the NBBO 
midpoint to $260.06. Using this new 
midpoint, effective spread calculations 
for buy orders will be lower but will be 
higher for sell orders. More broadly, the 
adopted rules will have these effects 
whenever the new round lot bids do not 
exactly balance the new round lot offers. 
However the Commission does not 
know to what extent or direction that 
odd-lot imbalances in higher priced 
stocks currently exist, so it is uncertain 
of the extent or direction of the change. 

Finally, the Commission recognizes 
that the new round lot definitions could 
force market centers (or their third-party 
service providers) to revise their 
processes for estimating the Rule 605 
execution statistics. Such changes will 
result in implementation costs. 

The Commission recognizes that the 
NBBO serves as a benchmark in SRO 
rules in addition to Exchange Act rules 
and effective national market system 
plans. For example, the NBBO acts as a 
benchmark for various retail liquidity 
programs on exchanges, for exchange 
market maker obligations, for some 
order types, and for potentially many 
other purposes.1914 As such, including 
smaller quotes in the NBBO will change 
how these rules operate and these 
changes could have economic effects. 
For example, having to post more 
aggressive limit orders into retail 
liquidity programs could reduce the 
already low volume by reducing the 
liquidity available but could result in 
better prices for those retail investors 
able to execute against that liquidity. In 
addition, a narrower NBBO could 
effectively increase some market maker 
obligations, which could improve 
execution quality for investors and/or 
provide a disincentive to being a market 
maker on the margin. Alternatively, the 
exchanges with such retail liquidity 
programs, order types, or market maker 
obligations could elect to propose rule 
changes to maintain the current 
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1915 See Proposing Release, 85 FR at Section 
III.C.1. for a discussion of how the definition 
impacts Rule 606. 

1916 See Proposing Release, 85 FR at n. 227 for a 
discussion of the benefits of 606(b)(3). 

1917 See NYSE Letter II at 6–7. 
1918 See supra Section V.C.1(b)(ii). 
1919 See supra Section V.C.1(b)(vi). 

1920 See supra Section V.C.1(b)(ii). 
1921 One commenter stated that market makers 

would need to make adjustments to their systems 
to display customer limit orders in the new round 
lot sizes under Rule 604. See MFA Letter at 12–13. 
These costs are included in the costs to adjust 
systems to the new round lot size. See supra 
Section V.C.1(b)(vi). 

1922 See NYSE Letter II at 7–8. 
1923 See infra Section V.C.1(c)(iv). 

1924 See infra Section V.C.2(b)(i). 
1925 Commenters agreed that the expansion of 

core data would reduce information asymmetries. 
See, e.g., BestEx Research Letter at 2; Better Markets 
Letter at 2–3; BlackRock Letter at 2; Capital Group 
Letter at 2. See infra note 2404 and accompanying 
text for a discussion of commenter stating that 
allowing competing consolidators to offer 
customized products containing subsets of 
expanded core data would increase information 
asymmetries. 

1926 Commenters agreed that the expansion of 
core data would improve market efficiency and 
price discovery. See, e.g., Better Markets Letter at 
2–3; ICI Letter at 5. 

1927 Commenters agreed that the additional 
information in core data would facilitate best 
execution. See, e.g., Clearpool Letter at 11; DOJ 
Letter at 4; IntelligentCross Letter at 2; SIMFA 
Letter at 3–4. 

1928 Commenters agreed that the expanded 
content of core data could reduce some market 
participants’ dependence on proprietary data feeds. 
See, e.g., Clearpool Letter at 11; BlackRock Letter 
at 2; DOJ Letter at 4. 

1929 See infra Section V.C.2(b) (discussing 
potential fees for consolidated market data). 
Commenters agreed the expanded content of core 
data could lower costs for some market participants 
who currently subscribe to proprietary DOB feeds 
and switch to consolidated market data. See, e.g., 
Virtu Letter at 5. 

operation of these rules. Such proposals 
could mitigate any follow-on economic 
effects (both benefits and costs) but 
would require exchanges to incur the 
expenses associated with proposing 
amendments to their rules. 

As discussed in the Proposing 
Release,1915 the definition of round lot 
could result in an increase in the 
number of indications of interest in 
higher priced stocks that will be 
required to be included in 606(b)(3) 
reports. Depending on the number of 
potential indications of interest 
included as a result of the final 
amendments, the Commission believes 
that these changes could increase the 
benefits of 17 CFR 242.606(b)(3) (Rule 
606(b)(3)) with little to no effect on 
costs.1916 In particular, the inclusion 
could result in clients receiving 
information on order routing for more of 
their orders, with the resulting benefits. 
Further, because the incremental cost of 
adding orders to the reports is low, the 
Commission does not expect that adding 
indications of interest to the reports will 
significantly increase costs. 

One commenter stated that the 
Commission did not examine the effects 
of the new rules on Rule 603(b), the 
Vendor Display Rule.1917 The new 
round lot definition will require broker- 
dealers to show a consolidated display 
that includes the NBBO derived from 
the new round lot size in higher priced 
stocks. This will allow investors to see 
odd-lot quote information that may not 
previously have been included in the 
NBBO under the current round lot 
definition, which may improve their 
trading decisions and order routing and 
execution quality.1918 Broker-dealers 
may also incur implementation costs in 
order to adjust their systems.1919 

The new round lot definition would 
also affect the requirements regarding 
the size of orders that need to be 
collected and made available under 
Rules 602(a) and (b) and 604(a)(1) and 
(2). However, it is unclear whether this 
will have any economic effects, because 
it would depend on the current 
practices for handling odd-lot orders. 
For example, exchanges may already 
have procedures to collect and make 
available their best bids and offers to 
vendors, regardless of the size of those 
best bids and offers. Further, broker- 
dealers may already treat all bids and 
offers as firm quotes regardless of size 

and may already display all customer 
limit orders regardless of size. To the 
extent that these practices are in place, 
there will be no economic effect from 
these changes. To the extent that these 
practices are not in place, the final 
amendments will increase transparency 
in higher priced stocks by requiring 
broker-dealers and trading venues to 
include smaller sized orders that meet 
the new round lot definition under 
these rules.1920 Broker-dealers and 
trading venues may also incur 
implementation costs in order to adjust 
their systems.1921 

One commenter stated that the 
Commission did not consider the 
burden that applying Rule 610(c) to the 
new round lot definition would have on 
market participants and competition, 
including trading centers that display 
quotes.1922 The Commission does not 
believe that applying the new round lot 
definition to Rule 610(c) create a 
significant burden for market 
participants, including trading centers 
that display quotes, or have a significant 
impact on competition. The 
Commission believes that exchanges 
may already pay the same rebates or 
charge the same access fees regardless of 
order size. Therefore, it does not expect 
the new round lot definition to affect 
these fees. 

(c) Expanded Core Data Content 

The Commission is adopting 
amendments to include certain 
information on odd-lot quotes at and 
inside the NBBO, certain depth of book 
data, and information on orders 
participating in auctions in the 
definition of core data. This section 
discusses the economic effects of 
expanding the core data content 
separately for each additional core data 
element and then discusses the 
additional costs that may accrue to 
market participants from the combined 
new core data elements, although 
competing consolidators will not be 
required to offer consolidated market 
products that include all of the content 
of expanded core data and market 
participants may choose not to take in 
all of the new core data elements in 
every instance.1923 The economic effects 
discussed in this section depend on the 
fees for data content underlying core 

data charged by the effective national 
market system plan(s) for NMS stocks 
and the competing consolidators. The 
fees for data content underlying new 
core data are discussed later, in Section 
V.C.2(b). 

The Commission believes that 
expanding the content of core data to 
include information on odd-lot quotes at 
and inside the NBBO, depth of book 
information, and auction information 
will provide benefits to market 
participants that previously only relied 
on the SIP and choose to receive the 
new core data elements if the fees are 
lower as part of consolidated market 
data than fees for equivalent data 
today.1924 Expanding core data will 
reduce information asymmetries 
between these market participants and 
market participants that subscribe to 
proprietary DOB feeds.1925 A reduction 
in information asymmetry may, in turn, 
enhance market efficiency and price 
discovery if it leads to information that 
was previously only contained in 
proprietary DOB feeds being impounded 
into prices quicker.1926 The additional 
information contained in expanded core 
data will also allow these market 
participants to improve order routing 
and will help facilitate best execution, 
which may reduce their transaction 
costs.1927 The additional content of 
expanded core data could make 
consolidated market data a reasonable 
alternative to exchange proprietary data 
feeds for some market participants,1928 
potentially lowering their costs.1929 

One commenter stated that it is 
unclear whether the expanded content 
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1930 See Nasdaq Letter IV at 33, 38 (‘‘the Proposed 
Rule replaces ‘‘only pay for what you need’’ with 
a feed that is simultaneously providing too much 
and too little to be optimal for anyone—too much 
data for the retail investor and too little for 
sophisticated traders’’). 

1931 See Nasdaq Letter IV at 38. 
1932 See Nasdaq Letter IV at 34. 
1933 See Proposing Release, 85 FR at Section 

VI.C.1. 
1934 For example, expanded core data will not 

contain complete order-by-order information or full 
depth of book information. 

1935 See infra Section V.C.1(c)(ii). Commenters 
agreed that five levels of depth is sufficient for 
many market participants. See, e.g., State Street 
Letter at 2–3; Capital Group Letter at 3; Fidelity at 
4. 

1936 See supra note 28 (discussing commenters’ 
views that the cost of proprietary DOB products 
currently inhibits the purchase of, and the 
widespread dissemination of, the data elements that 
will be contained in expanded core data). See also 
Roundtable Day One Transcript at 128–29 (Mark 
Skalabrin, Redline Trading Solutions) (stating that 
some customers do not purchase exchange 

proprietary DOB products because of the cost, 
explaining ‘‘we sell to various customers, leading 
firms that have lots of money and really imbed this 
technology, but also to startup brokers and small 
firms trying to integrate in the market. And not all 
of them use direct feeds. And it was mentioned 
before that some people just don’t buy the direct 
feeds. Some people can do without it. And we deal 
with them in that decision process. It’s not a 
mystery why they don’t use the direct feeds; it’s 
solely cost.’’). 

1937 See infra Section V.C.2(b)(i) (discussing fees 
for consolidated market data). 

1938 See infra Sections V.C.1(c)(i), V.C.1(c)(ii), and 
V.C.1(c)(iii). Commenters agreed that core data that 
included odd-lot information, auction information, 
and five levels of depth would be useful to market 
participants. See, e.g., Better Markets Letter at 3 
(‘‘These information taken together amount would 
fill a significant gap that currently exists in the SIP 
data.’’); ICI Letter at 4; State Street Letter at 2–3. 

1939 See infra Section V.C.4(a). Commenters 
agreed that the additional information contained in 
expanded core data would make consolidated 
market data a viable alternative to proprietary DOB 
feeds. See, e.g., SIFMA Letter at 7; T Rowe Price 
Letter at 2; Clearpool Letter at 11. 

1940 See infra Section V.C.2(b)(ii). 

1941 See supra Sections II.A and II.C.2(a). See also 
infra Sections V.C.1(c)(i), V.C.1(c)(ii), and 
V.C.1(c)(iii). 

1942 See infra Sections V.C.2(b), V.C.4(a). 
1943 See supra III.C.8(a). 
1944 See infra Section V.C.2(b)(i) (discussing fees 

for consolidated market data). 
1945 See supra note 1936 and accompanying text. 
1946 See, e.g., Nasdaq Letter IV at 33, 38; TD 

Ameritrade Letter at 2, 15. 
1947 See, e.g., Nasdaq Letter IV at 33; TD 

Ameritrade Letter at 5. 

of core data would be useful to any set 
of investors and that the Proposing 
Release did not provide any analysis on 
this point.1930 This commenter 
questioned whether there would be 
demand for the expanded content of 
core data, stating that it would 
simultaneously provide ‘‘too much and 
too little to be optimal for anyone—too 
much data for the retail investor and too 
little for sophisticated traders.’’ 1931 This 
commenter also stated that expanding 
the content of core data would provide 
no real benefits because all of the 
information is already available to 
everyone who needs it.1932 The 
Commission disagrees with this 
commenter and believes there would be 
demand for the expanded content of 
core data. Although the Commission did 
not quantify the number of market 
participants that would subscribe to the 
expanded content of core data, the 
Commission did provide a qualitative 
analysis of how certain market 
participants might subscribe to and 
could benefit from the expanded 
content of core data.1933 Although 
expanded core data will not contain all 
of the data contained in proprietary 
DOB feeds, the Commission believes 
that it will contain data that will be 
useful for market participants.1934 For 
example, although the DOB data 
contained in expanded core data will 
only contain five levels of depth, the 
Commission believes, and commenters 
agree, that including five levels of depth 
in expanded core data will provide a 
benefit to market participants, including 
allowing them to improve their order 
routing.1935 The Commission believes 
that there are market participants who 
would subscribe to proprietary DOB 
feeds, but do not currently do so 
because of the cost.1936 Because the 

Commission anticipates that the total 
fees for a consolidated market data 
product containing all the elements of 
expanded core data are likely to be less 
expensive than equivalent proprietary 
data feeds,1937 the Commission believes 
that there would be demand from these 
market participants for a consolidated 
market data product that contains all the 
elements of expanded core data because 
it will reduce information asymmetries 
between these market participants and 
market participants that subscribe to 
proprietary DOB feeds.1938 
Additionally, if a consolidated market 
data product containing all data 
elements is offered at reduced latency, 
then some market participants that 
currently rely on aggregated proprietary 
DOB feeds may use it as a substitute for 
proprietary feeds.1939 Furthermore, 
there are likely market participants that 
may only benefit by taking 
subcomponents of expanded core data 
or products that competing 
consolidators offer that may be derived 
from the expanded content of core data, 
such as products that detail the best- 
priced odd-lot quotes or DOB imbalance 
measures. Therefore, to the extent that 
the individual components of expanded 
core data are less expensive than 
equivalent data from proprietary 
feeds,1940 there will be demand for 
competing consolidators to also offer 
consolidated market data products that 
contain a subset of consolidated market 
data. Even if market participants do not 
directly benefit from any of the 
expanded content of core data, they may 
benefit indirectly if the broker-dealers 
that handle their orders subscribe to the 

expanded content.1941 While the 
Commission believes there will be 
demand for the expanded content of 
core data, the Commission remains 
unable to quantify the number of market 
participants who will subscribe to the 
expanded content of core data because 
it does not have information on the 
number of market participants that 
would subscribe to proprietary DOB 
feeds, but do not do so because of the 
cost, or information on the number of 
market participants that currently 
subscribe to proprietary DOB feeds but 
might switch to expanded core data if 
the cost is lower.1942 

Because competing consolidators will 
not be required to offer a consolidated 
market data product that contains all of 
the data elements of consolidated 
market data,1943 there is a risk that a 
consolidated market data product 
containing all of the data elements of 
expanded core data will not be offered 
by any competing consolidator. The 
Commission believes this risk is low 
because there is likely to be sufficient 
demand for such a product from market 
participants. As discussed above in this 
section, because the fees for a 
consolidated market data product 
containing all of the data elements of 
core data are likely to be lower than fees 
for equivalent data from proprietary 
feeds today,1944 the Commission 
believes that there will be demand from 
market participants for a consolidated 
market data product containing all of 
the elements of expanded core data.1945 
Because there will be demand for the 
data and because the competing 
consolidator market is subject to 
competitive forces, the Commission 
believes that one or more competing 
consolidators will be incentivized to 
offer a consolidated market product 
containing all of the data elements. 

Commenters stated that expanding the 
content of core data would provide no 
benefit to retail investors.1946 
Commenters stated that depth of book 
and auction data is not useful for most 
retail investors and is likely to cause 
confusion.1947 The Commission 
disagrees with these commenters. The 
Commission acknowledges that many 
retail investors may not directly view 
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1948 See, e.g., Schwab Letter at 1, 3. 
1949 See infra Sections V.C.1(c)(i), V.C.1(c)(ii), 

V.C.1(c)(iii). 
1950 See supra Section II.C.2(b). 
1951 Market participants may choose not to 

subscribe to this element, as well as other aspects 
of expanded core data. See infra Section 
V.C.1(c)(iv). 

1952 See supra Section V.C.1(b)(ii). 

1953 See supra Section V.C.1(b). 
1954 One commenter stated that including all odd- 

lot quotes at prices better than the protected BBO 
in core data would provide investors with valuable 
information. See CBOE Letter at 15. 

1955 See infra Sections V.C.2(b) and V.C.4(a). 
1956 See infra Section V.C.1(c)(iv). 
1957 See supra Section V.C.1(c). 
1958 See infra Section V.C.2(b). 

1959 See supra Section V.C.1(b)(ii). 
1960 The Commission estimates that 

approximately 98.5% of NMS stocks will have a 
round lot size of 100 shares. See supra Table 4. 

the entire content of expanded core 
data, but believes that retail investors 
will benefit from the expansion of the 
content of core data. Competing 
consolidators could offer customized 
products derived from the expanded 
content of core data that retail brokers 
may be able offer to their clients, who 
may be able to utilize the data to 
achieve some of the benefits discussed 
below without the retail broker taking in 
the additional message traffic from the 
full content of expanded core data. For 
example, competing consolidators could 
offer measures summarizing DOB or 
auction imbalances, or a feed that gives 
information on the best priced odd-lot 
quotes. Additionally, the Commission 
believes, as suggested by commenters, 
that retail brokers may allow some 
sophisticated retail investors to directly 
utilize the expanded content of core 
data and realize the benefits discussed 
below.1948 Furthermore, retail investors 
may indirectly benefit if their executing 
broker-dealer uses expanded core data 
and did not previously receive this 
information from proprietary feeds. 
Additionally, retail investors may also 
indirectly benefit from other market 
participants utilizing expanded core 
data because they would be better able 
to observe and interact with retail 
investor orders, possibly leading to 
additional gains from trade.1949 

(i) Effects of Addition of Information on 
Odd-Lot Quotes at and Inside the NBBO 

This section discusses the economic 
effects of expanding the content of core 
data to include information on odd-lot 
quotes that are priced at or more 
aggressively than the NBBO to the 
definition of core data.1950 For market 
participants who currently do not 
receive information on odd-lot quotes 
and choose to receive this aspect of 
expanded core data,1951 the Commission 
generally believes that the economic 
effects will be similar to many of the 
effects discussed above regarding 
including smaller sized odd-lot quotes 
in the definition of a round lot.1952 
However, these benefits may be greater 
because these market participants will 
receive significantly more information 
on odd-lot quotes, since they will 
receive aggregated information on all 
odd-lot quotes priced better at or better 
than the NBBO for all NMS stocks, 

rather than just information on the 
smaller subset of quotes that will be 
included in the new round lot definition 
for stocks priced greater than $250.1953 
More specifically, the inclusion of odd- 
lot quote information in core data will 
improve transparency and reduce 
information asymmetry between market 
participants who already receive this 
information through proprietary DOB 
feeds and market participants who 
choose to subscribe to this aspect of core 
data and previously did not receive this 
information.1954 This could potentially 
lead to these market participants being 
able to reduce their execution costs, 
make more informed trading decisions, 
facilitate best execution, as well as 
realize gains from trade. Including odd- 
lot quotes in core data may also cause 
changes in order flow to exchanges and 
off-exchange trading venues, as well as 
improvements in price efficiency. It may 
also benefit some market participants 
that currently subscribe to proprietary 
DOB feeds to receive data on odd-lot 
quotes because it may allow these 
market participants to receive this 
information through expanded core 
data, potentially at lower cost.1955 
However there may also be costs to 
market participants who choose to 
receive this data because they may need 
to upgrade their infrastructure in order 
to handle the additional message traffic 
contained in the odd-lot 
information.1956 There could also be 
costs to market participants who 
currently receive information about 
odd-lot quotes from proprietary feeds 
and benefit from existing information 
asymmetries. 

The Commission recognizes that 
many market participants, including 
many retail brokers-dealers (and their 
clients), may choose not to receive all of 
the information on odd-lot quotes 
priced at or better than the NBBO that 
is contained in expanded core data.1957 
However, the Commission believes that 
there are some market participants that 
currently do not receive information on 
odd-lot quotes but may choose to 
receive this information from expanded 
core data if it is available at a cheaper 
price than equivalent proprietary 
data.1958 If these market participants 
subscribe to this element of core data, 
then the Commission believes they will 
receive many of the benefits (and incur 

many of the costs) discussed below. 
Even if market participants do not 
directly receive all of the odd-lot 
information in expanded core data, they 
could realize some of the benefits if 
competing consolidators offer products 
that are derived from or contain some of 
the odd-lot information in expanded 
core data. For example, competing 
consolidators could offer a product that 
only contains information on the best 
priced odd-lot on each exchange. 
Because such a product would not 
significantly increase message traffic 
compared to receiving all the odd-lot 
information in expanded core data, 
many market participants, including 
many retail broker-dealers (who may 
offer it to their clients), may be able to 
utilize such a product and gain 
additional information about odd-lot 
quotes that would allow them to lower 
their execution costs and potentially 
realize additional gains from trade. Even 
if market participants do not receive any 
additional information on odd-lot 
quotes contained in expanded core data, 
they could still benefit if the broker- 
dealers handling their orders use the 
information. If a broker-dealer 
previously did not have access to odd- 
lot information, then a broker-dealer 
receiving the additional information 
may help facilitate best execution of its 
clients’ orders. Even if a broker-dealer 
previously received the data from 
proprietary feeds and now receives it 
from core data, customers of the broker- 
dealer may benefit if the broker-dealer 
indirectly passes on any cost savings 
from switching data sources to its 
clients. 

Adding information on odd-lot quotes 
that are priced at or more aggressively 
than the NBBO to the definition of core 
data will significantly increase 
transparency for market participants 
that do not currently receive 
information on odd-lot quotes, such as 
market participants that rely exclusively 
on SIP data, and choose to receive this 
element of expanded core data. Even 
though the new round lot definition 
would expand information on odd-lots 
that may be priced better than the 
current NBBO in some stocks,1959 most 
stocks would not be affected by the new 
round lot definition.1960 Additionally, 
the analysis in Table 1 shows that a 
substantial amount of odd-lot 
transaction volume in stocks above $250 
would not be included in the new round 
lot definition. The addition of odd-lot 
information to expanded core data will 
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1961 One commenter agreed that displaying odd- 
lot information would reveal greater liquidity in a 
stock. See RBC Letter at 5. 

1962 For a discussion of order execution quality 
and the provision of execution services by broker- 
dealers, see supra Section V.B.3(e). 

1963 Adding information on odd-lot quotes priced 
at or better than the NBBO to expanded core data 
may benefit those market participants who already 
obtain odd-lot information by providing them with 
alternatives to proprietary feeds. For a discussion of 
this effect, see infra Section V.C.4(a). Also, the 
Commission understands that some market 
participants who use proprietary feeds as their main 
source of market data also use the SIP feeds as a 
backup. For such market participants, adding 
information on odd-lot quotes priced at or better 
than the NBBO to expanded core data may improve 
the value of a core data feed as a backup if they 
choose to subscribe to the additional information 
contained in expanded core data. 

1964 See infra Section V.C.2(b). 
1965 For further discussion of new entrants to the 

competitive order routing business, see infra 
Section V.C.4(b). 

1966 For additional discussion of the price 
efficiency point, see infra Section V.D.1. 

1967 See TD Ameritrade Letter at 4–5. 

make information on these additional 
odd-lot quotes that are priced at or 
better than the NBBO available to 
market participants who previously did 
not observe this information and who 
will choose to subscribe to this element 
of expanded core data. This would 
reduce information asymmetry between 
these market participants and market 
participants who currently receive this 
information through proprietary DOB 
feeds. 

Market participants who choose to 
receive the odd-lot quotes from 
expanded core data and currently do not 
receive this information could realize a 
benefit from additional gains from trade. 
Some of these market participants may 
have traded with a price-improving odd- 
lot quote but did not because they 
cannot see information on odd-lot 
quotes. Under the final amendments, 
these market participants would be able 
to see these quotes if they receive odd- 
lot information from expanded core 
data, and make a decision about 
whether to trade based on this newly 
visible trading interest.1961 This may 
benefit these market participants or 
their clients because they will be able to 
realize the gains from trade that are 
available in this situation and are not 
currently occurring because of the lack 
of information. Market participants that 
post the odd-lot quotes that these 
market participants trade against would 
also benefit from realizing additional 
gains from trade. 

The magnitude of this benefit 
depends on the amount of additional or 
improved trading generated by the 
inclusion of odd-lot information. In 
particular, the Commission believes that 
to the extent market participants who 
rely solely on SIP data and lack 
information on odd-lot quotes choose to 
receive the odd-lot information in 
expanded core data and would have 
traded frequently against odd-lot quotes 
had they known about them, the benefit 
will be large. However, if these market 
participants would not have frequently 
traded against odd-lot quotes but for a 
lack information, then the Commission 
believes that the associated economic 
benefit from including odd-lot quotes in 
core data will be small. The 
Commission believes it is not possible 
to observe this willingness to trade with 
existing market data. 

Market participants who choose to 
receive the odd-lot quotes, or their 
clients, may benefit from making more 
informed trading decisions by utilizing 
the data to improve their strategies 

related to order routing and order 
placement, provided that they do not 
already obtain information on odd-lots 
from proprietary feeds. For instance, 
market participants who wish to fill an 
order at the best possible price, 
including at sizes of less than 100 
shares, will be better able to do so 
because odd-lot quotes at prices better 
than the NBBO will be visible to them. 
Additionally, these market participants 
may be able to improve the placement 
of their limit orders by being able to see 
odd-lot quotes at or inside the NBBO at 
multiple exchanges in order to evaluate 
which exchange’s queue would provide 
their limit order with the highest 
execution priority. The use of this 
information may improve order 
execution quality and facilitate best 
execution for these market participants 
or their clients.1962 The Commission 
believes that many of the market 
participants who utilize such strategies 
already have access to full odd-lot 
information via proprietary feeds; for 
these market participants, this portion 
of the final amendments may not 
improve their strategies related to order 
routing.1963 

Also, the Commission believes that 
some market participants might start 
running these order routing strategies if 
the data were available to them at prices 
that are lower than the cost of obtaining 
this data through proprietary feeds.1964 
These market participants might 
currently find that the value of 
attempting such strategies without 
information on odd-lots is too low to 
justify running the strategies, but they 
might find that access to data on such 
orders through the updates to expanded 
core data will enable them to run such 
strategies effectively. To the extent that 
such market participants exist, the 
inclusion of odd-lot quotes in core data 
will be a benefit to them as well.1965 

The Commission believes that adding 
information on odd-lot quotes priced at 

or better than the NBBO to expanded 
core data may improve price efficiency. 
The wider availability of information 
about odd-lot quotes may mean that 
market participants who currently do 
not receive this information and 
subscribe to this element of expanded 
core data will incorporate the 
information contained in those quotes 
into their trading decisions. This may 
have the effect of improving the 
efficiency with which this information 
becomes reflected in prices.1966 

One commenter stated that adding 
information on unprotected odd-lot 
quotations to core data would create 
confusion for retail investors.1967 The 
Commission disagrees with this 
commenter. As discussed above in this 
section, the Commission believes that 
many retail brokers will not directly 
offer their clients all of the odd-lot 
information contained in expanded core 
data and, therefore, their clients will not 
be confused by it. If a retail broker does 
directly offer all of the information to 
any of its clients, the Commission 
believes that any client receiving the 
information will likely be a 
sophisticated retail investor and not 
confused. Additionally, if competing 
consolidators develop products for retail 
brokers to offer to their clients (i.e., 
retail investors) that contain subsets of 
the odd-lot information in expanded 
core data, the Commission believes that 
competing consolidators and the data 
vendors or broker-dealers that supply 
the information to retail investors will 
do so in way that does not create 
confusion. 

The Commission believes that adding 
information on odd-lot quotes priced at 
or better than the NBBO to expanded 
core data may cause changes to order 
flow as market participants that do not 
currently receive this information and 
choose to subscribe to it change their 
trading strategies to take advantage of 
newly visible quotes. This may mean 
that there will be changes to the share 
of order flow each exchange and off- 
exchange trading center receives as a 
result of this rule. The Commission is 
uncertain about the magnitude of this 
effect. 

The addition of odd-lot quote 
information to expanded core data will 
increase the total message traffic in 
expanded core data, and this increase in 
message traffic will be accompanied by 
costs to market participants to set up the 
infrastructure required to handle this 
new level of traffic. Additionally, 
competing consolidators and SROs may 
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1968 See supra Sections II.C.2(a) and III.C.8(a)(ii). 
1969 See, e.g., Nasdaq Letter IV at 33; TD 

Ameritrade Letter at 5. 

incur implementation costs related to 
receiving and generating the 
information necessary to process and 
disseminate consolidated market data. 
However, market participants are not 
required to receive (or display) the odd- 
lot quotes contained in expanded core 
data, and competing consolidators will 
not be required to disseminate all of the 
information in consolidated market 
data, including odd-lot quotes contained 
in expanded core data, so they will not 
incur these costs unless they choose to 
receive or disseminate this information, 
respectively.1968 These costs are 
discussed below in Section V.C.1(c)(iv). 

The addition of information on all 
odd-lot quotes priced at or better than 
the NBBO to core data may negatively 
affect certain trading strategies, but the 
associated costs are likely to be small. 
First, the Commission believes that 
there may be traders who currently 
attempt not to display their orders to 
wide public view by posting them in 
odd-lot sizes, in pursuit of trading 
strategies that take advantage of a 
market’s limited knowledge of odd-lot 
size quotes. The Commission 
understands that certain traders (ones 
who are the most likely to recognize any 
advantage being sought in this manner) 
obtain proprietary feeds and so 
currently can see these odd-lot quotes. 
This means that this strategy cannot be 
used to hide quotes from users of 
proprietary DOB feeds. To the extent 
that it is necessary to hide the quotes 
from such users in order for the strategy 
to work, the benefits of such a trading 
strategy are likely to be minimal. If this 
is the case, then to the extent that the 
addition of odd-lot quotes to core data 
makes this strategy more difficult, the 
Commission believes that the cost to 
these traders of losing such an 
opportunity will also be minimal. On 
the other hand, if there is some benefit 
to posting quotes in odd-lot sizes to hide 
them from view (or at least from the 
view of market participants that do not 
observe these odd-lot quotes) despite 
the fact that users of proprietary DOB 
feeds can still see the quotes, the 
Commission believes that to the extent 
that the addition of odd-lot quotes to 
core data makes this strategy more 
difficult, there may be a cost to the 
traders who use such a strategy. The 
Commission cannot observe whether an 
odd-lot quote is being used to hide the 
order or not. 

Second, there may be costs to those 
traders who currently enjoy the position 
of being among the traders who can see 
odd-lot quotes via proprietary data 
feeds. The Commission believes that 

odd-lot quotes are more easily taken 
advantage of by those traders who can 
see the quotes. Currently, this advantage 
is available only to those traders who 
purchase proprietary data feeds. The 
Commission believes that this gives 
these traders an advantage over other 
traders by improving their order 
execution costs. Under the changes to 
core data, this advantage is likely to be 
reduced. If this were to happen, it will 
be because other traders will obtain the 
advantage as well and may take 
advantage of these quotes before the 
current direct feed subscribers do. To 
the extent that this happens, this cost to 
current direct feed subscribers from 
losing this advantage represents a 
transfer to the traders who can see the 
liquidity currently in odd-lots. The 
Commission is uncertain about the size 
of the loss in advantageous trading 
opportunities to traders who subscribe 
to the proprietary data. To quantify this 
requires knowing (among other things) 
when an odd-lot quote is traded with by 
a participant who had access to full 
odd-lot information and when it was 
traded with by a participant who did 
not know the quote was there, and this 
is not observable from available market 
data. 

It can sometimes happen that a 
market becomes locked or crossed in 
odd-lot orders. As a result of the final 
amendments, information on all odd-lot 
quotes priced at or better than the NBBO 
will now be included in expanded core 
data, and these locked and crossed odd- 
lot orders will now be visible to 
subscribers of expanded core data that 
chose to receive odd-lot information. 
The economic effects of having these 
locked or crossed quotes visible to 
market participants who receive this 
data will be minor. In particular, to the 
extent that these crosses and locks in 
odd-lot sizes represent a profitable 
trading opportunity to those market 
participants who do not receive odd-lot 
information, being able to observe the 
occurrence of these events as a result of 
the receiving odd-lot quotes in 
expanded core data will be a benefit to 
these market participants. Also, to the 
extent that market participants who 
currently subscribe to proprietary feeds 
are able to profit from being the only 
market participants to observe crossed 
or locked odd-lots, the change will 
represent a cost to them. To the extent 
these market participants can profit 
from exploiting those market 
participants who cannot see the crosses 
or locks, this change will represent a 
transfer from those who currently trade 
on this information to those who 
acquire the information through new 

core data and are able to use it 
effectively. It is also possible that 
traders avoid sending orders because of 
the risk of being exploited if they cross 
or lock the market. To the extent that 
this happens and that the expansion of 
core data addresses this concern, the 
increase in trading that will result will 
represent a benefit to both sides of the 
trade. The Commission believes that 
some crossed or locked odd-lot quotes 
represent traders who are not aware at 
the time they post their quote that the 
quote could be filled by a marketable 
order elsewhere. To the extent this 
happens it represents a cost to this 
trader since the posted order is exposed 
to the risk that it will be executed with 
a marketable order at a price inferior to 
what is available on the market to the 
trader who posted the order. The final 
amendments will reduce this cost for 
market participants who receive odd-lot 
information because they will now be 
able to observe and trade with odd-lot 
orders available at better prices. 

(ii) Effects of Addition of Depth of Book 
Information 

The Commission is adding certain 
depth of book information to the 
definition of core data, which will result 
in this information becoming available 
to anyone who subscribes to this 
element of core data. The Commission 
believes that this information could be 
useful in trading, and therefore 
disseminating this information as an 
element of core data could have the 
effect of causing changes to the trading 
strategies of those market participants 
who currently rely solely on SIP data 
and will choose to buy depth of book 
information. This could potentially lead 
to improvements in order routing for 
these market participants or their clients 
and reductions in their execution costs 
and facilitate best execution. Adding 
certain depth of book information to the 
definition of core data may also lead to 
changes in order flow to trading venues, 
improvements in price efficiency of 
markets, and gains from trade that are 
not currently being realized. Market 
participants that choose to receive the 
depth of book data may experience 
implementation costs from having to 
upgrade infrastructure to account for the 
increase in message traffic from the 
data. 

Some commenters stated that most 
market participants do not need depth 
of book information.1969 However, other 
commenters believed that including 
depth of book data in core data would 
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1970 See, e.g., Clearpool Letter at 14; Healthy 
Markets Letter I at 3; DOJ Letter at 2–4. 

1971 See supra Section V.C.1(c). 
1972 See infra Section V.C.2(b). 
1973 See supra Section V.B.2(a). Even if a broker- 

dealer previously received the data from proprietary 
feeds and now receives it from core data, clients of 
the broker-dealer may benefit if the broker-dealer 
indirectly passes on any cost savings from 
switching data to its clients. 

1974 See infra Sections V.C.2(b)(i) and V.C.4(a). 
1975 See Nasdaq Letter IV at 33. 
1976 Commenters agreed that five levels of depth 

is sufficient for many market participants. See, e.g., 
State Street Letter at 2–3; Capital Group Letter at 3; 
Fidelity at 4. In addition, the staff analysis found 
a significant percentage of the total notional value 
of all depth of book quotations for both liquid and 
illiquid stocks falls within the first five price levels. 
See supra note 387. See also supra Section II.F.2(b). 

1977 See Lawrence E. Harris and Venkatesh 
Panchapagesan, The Information Content of the 
Limit Order Book: Evidence from NYSE Specialist 
Trading Decisions, 8 J. Fin. Mkts. 25 (2005); 
Jonathan Brogaard et al., Price Discovery without 
Trading: Evidence from Limit Orders, 74 J. Fin. 
1621–58 (2019); Shmuel Baruch, Who Benefits from 
an Open Limit-Order Book?, 78 J. Bus 1267 (2005) 
(presenting some theoretical results showing that 
liquidity takers benefit more from an open limit 
order book). 

1978 See Proposing Release, 85 FR at Section 
III.C.2(c) (describing how market participants have 
stated that they believe they need depth of book 
information in order to run their businesses). See 
also supra Section V.B.2(a) (discussing the value of 
depth of book information). 

1979 See, e.g., Schwab Letter at 1, 3 (‘‘providing 
depth-of-book data on the consolidated feed will 
give Main Street investors a critical look at market 
sentiment with regard to an individual security and 
pricing information for the size of the order they 
want to place’’); Angel Letter at 8. 

1980 Commenters agreed including depth of book 
information in core data would help lower 
execution costs. See, e.g., RBC Letter at 4; ICI Letter 
at 8–9. 

1981 See infra Section V.C.1(c)(iv). 
1982 For a discussion of order execution quality 

and the provision of execution services by broker- 
dealers, see supra Section V.B.3(e). 

be useful for market participants.1970 
The Commission recognizes that many 
market participants, including many 
retail investors, may choose not to 
receive all of the DOB information 
contained in expanded core data.1971 
However, the Commission believes that 
there are some market participants that 
currently do not receive DOB 
information but may choose to receive 
this information from expanded core 
data if it is available at a lower price 
than equivalent proprietary DOB 
feeds.1972 If these market participants 
subscribe to this element of core data, 
then the Commission believes they will 
receive many of the benefits (and incur 
many of the costs) discussed below. 
Even if market participants do not 
directly receive all of the DOB 
information in expanded core data, they 
could realize some of the benefits if 
competing consolidators offer products 
that are derived from or contain some of 
the DOB information in expanded core 
data. For example, competing 
consolidators could offer a product that 
contains only information on the price 
and size available at the next best round 
lot price outside the NBBO. Because 
such a product would not significantly 
increase message traffic compared to 
receiving all DOB information in 
expanded core data, many market 
participants, including many retail 
brokers (who may offer it to their 
clients), may be able to utilize such a 
product and gain additional information 
that would allow them to lower their 
execution costs. Even if market 
participants do not receive any 
additional DOB information contained 
in expanded core data, they may still 
benefit indirectly from including depth 
of book information in core data if the 
broker-dealers handling their orders use 
the information. If a broker-dealer 
previously did not have access to DOB 
information, then its clients may benefit 
if a broker-dealer uses the DOB 
information in expanded core data 
when handling customer orders, which 
may improve their execution 
quality.1973 Additionally, the 
Commission believes that the depth of 
book information in expanded core data 
may benefit market participants who 
substitute it for proprietary DOB feeds if 

it is available at lower cost 1974 The 
Commission is not able to quantify the 
number of market participants who will 
directly utilize the depth of book 
information in core data because it 
would depend on the future fees the 
Equity Market Data Plan establishes for 
the additional content of core data. 

One commenter stated that it was 
unclear if five levels of depth would be 
useful to any investors at all.1975 
However, the Commission believes, and 
commenters agree, that including five 
levels of depth in expanded core data 
will benefit market participants.1976 The 
Commission acknowledges that market 
participants that substitute expanded 
core data for proprietary DOB feeds will 
not receive as much depth of book 
information and may experience a 
reduction from the benefits they receive 
from such information. However the 
Commission believes that these market 
participants will only substitute 
expanded core data for proprietary DOB 
data if the money they save exceeds the 
value of the reduction in benefits from 
not receiving the additional information 
contained in proprietary DOB feeds. 

The Commission believes that adding 
the depth of book information as an 
element of core data will benefit market 
participants who previously relied 
exclusively on SIP data and who choose 
to receive this element of expanded core 
data. Academic research has found 
evidence that valuable trading 
information can be obtained from the 
full depth of a limit order book.1977 As 
noted in the Proposing Release, some 
market participants also believe that 
depth of book information is 
valuable.1978 Currently, only traders 
who subscribe to exchanges’ proprietary 
data feeds can receive this information. 
As a result of the final amendments, 

additional depth of book information 
will become available to anyone who 
subscribes to these elements of core 
data. The Commission believes that 
market participants, including, as 
suggested by commenters, some retail 
investors,1979 that currently rely solely 
on SIP data could use the additional 
depth of book information to improve 
trading strategies and to lower execution 
costs.1980 To the extent that the 
advantage of having this information 
depends on other traders not having it, 
this economic effect will represent a 
transfer from the current users of depth 
of book information to those market 
participants who will now get access to, 
and will be able to utilize, this 
information.1981 In particular, a more 
widespread dissemination of depth of 
book information may cause market 
prices to adjust to this information more 
rapidly as more people react to this 
information. Once market prices settle 
to a level that reflects this information, 
the opportunity to profit from having 
additional depth of book information 
may be lost. 

The Commission believes that market 
participants who use strategies related 
to order routing, order placement, and 
order execution, may benefit from the 
new depth of book information, 
provided that currently they do not 
already obtain this information via 
proprietary data feeds. For instance, 
market participants may seek to get 
priority in the queue at a particular 
price level behind the top of book by 
posting a limit order. Such a strategy 
may benefit from being able to see the 
depth at these price levels at multiple 
exchanges in order to evaluate which 
exchange’s queue would provide the 
order with the highest execution 
priority. To the extent this is the case, 
the Commission believes that market 
participants who previously did not 
have access to additional depth of book 
information will benefit by being able to 
better run such strategies. This could 
improve order execution quality for 
these market participants (or their 
clients).1982 The Commission believes 
that many of the market participants 
who utilize such strategies already have 
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1983 The inclusion of depth of book information 
may benefit those market participants who already 
use depth of book information by providing 
alternatives to proprietary feeds. For a discussion of 
this effect, see infra Section V.C.1(c)(iv). Also, the 
Commission understands that some market 
participants who use proprietary feeds as their main 
source of market data also use the exclusive SIP 
feeds as a backup. For such market participants, the 
expansion of DOB information may improve the 
value of a core data feed as a backup. 

1984 The Commission requested comment on 
market participants who run order routing strategies 
without access to DOB information but did not 
receive information from commenters that would 
help quantify the number of market participants 
that use such strategies. The Commission believes 
that it is possible that the inclusion of this 
information in the definition of core data, along 
with reductions in the latency differential that will 
result from the decentralized consolidation model, 
may benefit market participants who do not 
currently run these strategies but who will choose 
to start running them as a result of the changes. For 
more discussion on this possibility, see infra 
Section V.C.4(b). 

1985 See infra Section V.C.2(b)(i) for a discussion 
of consolidated market data fees and Section 
V.C.4(b) for a discussion of market participants who 
may start running such strategies. 

1986 One commenter stated that this information 
‘‘should be essential’’ to the Commission’s analysis, 
yet did not provide such information. See Nasdaq 
Letter IV at 47. The Commission requested 
comment on this issue but did not receive 
information to help determine these effects, which 
is unobservable in the current market. 

1987 For further discussion of this point, see infra 
Section V.D.1. 

1988 A commenter agreed that including depth of 
book information in core data would improve price 
discovery. See RBC Letter at 4. 

1989 See supra note 1673. 
1990 See id. 

1991 See Nikolaus Hautsch and Ruihong Huang, 
Limit Order Flow, Market Impact and Optimal 
Order Sizes: Evidence from NASDAQ TotalView- 
ITCH Data, at 10, Table 3 (Aug. 22, 2011), available 
at https://papers.ssrn.com/sol3/papers.cfm?
abstract_id=1914293 (Retrieved from SSRN Elsevier 
database). 

1992 The Commission requested comment on to 
what extent any benefits of including depth of book 
information in core data depend on the degree to 
which orders walk the book. No commenters 
provided information on the willingness of market 
participants to walk the book if they received the 
new DOB information from expanded core data. 

1993 See supra Sections II.C.2(a) and III.C.8(a)(ii). 

access to full depth of book information 
via subscriptions to proprietary feeds; 
for these traders the additional core data 
will not produce a direct benefit.1983 
The Commission is unable to quantify 
the number of market participants who 
currently run these types of strategies 
without using depth of book 
information because the Commission 
does not have access to information on 
specific strategies utilized by individual 
traders in the market.1984 

Also, the Commission believes that 
there may be market participants that 
would start running these order routing 
strategies if the data were available to 
them at prices lower than the current 
prices for equivalent data in proprietary 
feeds.1985 These market participants 
might currently find that the value of 
attempting such strategies without DOB 
data is too low to justify them, but that 
access to additional DOB data through 
these elements of the new definition of 
core data will enable them to run such 
strategies effectively. To the extent that 
such market participants exist, the 
additional DOB data will be a benefit to 
them as well. 

The revision in trading strategies 
discussed above may result in changes 
to the decisions traders make about 
where to route their orders among the 
various trading venues. Market 
participants may find that depth of book 
information suggests trading 
opportunities on exchanges to which 
they would not have otherwise routed 
their orders. The Commission is 
uncertain about the magnitude of this 
effect or which trading venues may gain 
or lose order flow as a result. The 
Commission cannot determine how 

many market participants may choose to 
change routing strategies as a result of 
the new depth of book information, nor 
to what extent the new depth of book 
information will cause market 
participants to change where they route 
their orders.1986 

Also, the Commission believes that 
the more widespread dissemination of 
depth of book information may result in 
more efficient pricing.1987 As more 
traders take advantage of information 
contained in the depth of book data, 
prices will reflect this information more 
quickly.1988 Therefore, more widespread 
dissemination of depth of book 
information may lead to pricing that 
better reflects available information. The 
size of this effect depends on the 
willingness and ability of market 
participants who currently rely solely 
on SIP data to make use of the 
information in the new depth of book 
data, which is unobservable. 

The Commission believes that there 
may be gains from trade that will be 
realized as a result of adding this depth 
of book information as an element of 
core data. The possibility for this benefit 
to materialize relies on the extent to 
which there exist market participants 
who will be willing to send orders that 
‘‘walk the book’’ 1989 but currently do 
not do so because they do not see what 
is beyond the top of the book. This 
situation represents a current economic 
inefficiency because there are potential 
gains from trade that are not realized 
because of a lack of information. This 
would benefit both the market 
participant walking the book and the 
market participants who posted orders 
behind the BBO that will be filled as a 
result of the trade. 

Relatively few orders actually execute 
at prices outside the NBBO,1990 which 
implies that trading against quotes away 
from the NBBO on a single exchange, 
using a single marketable order, does 
not occur frequently. In addition, an 
analysis of a sample of trading in ten 
stocks on the Nasdaq exchange found 
that an average of 0.65% of market 
orders walked through the best 
displayed price level for these ten 

stocks.1991 Therefore, the Commission 
believes that there may be limited 
benefits from additional DOB 
information in the particular 
hypothetical case of market participants 
who currently rely solely on SIP data for 
market information and who will 
submit market orders to trade against 
limit orders beyond the top of the book 
on a single exchange when the depth of 
book information is available in core 
data. However, the size of the benefit 
depends on the willingness of market 
participants to walk the book after 
receiving the new DOB information, as 
well as their trading interest, and this is 
unobservable in the current market.1992 

The addition of depth of book 
information to expanded core data will 
increase the total message traffic in 
expanded core data, and this increase in 
message traffic will be accompanied by 
costs to market participants to set up the 
infrastructure required to handle this 
new level of traffic. Additionally, 
competing consolidators and SROs may 
incur implementation costs related to 
receiving and generating the 
information necessary to process and 
disseminate consolidated market data. 
However, market participants are not 
required to receive (or display) the DOB 
information contained in expanded core 
data, and competing consolidators will 
not be required to disseminate all of the 
information in consolidated market 
data, including DOB information 
contained in expanded core data, so 
they will not incur these costs unless 
they choose to receive or disseminate 
this information.1993 These costs are 
discussed below in Section V.C.1(c)(iv). 

(iii) Effects of Addition of Auction 
Information 

The Commission is adding ‘‘auction 
information’’ as an element of core data. 
This will result in all auction 
information currently disseminated by 
exchanges via proprietary data feeds 
being made available to subscribers of 
these elements of core data feeds. This 
will have effects that include changes to 
market participants’ trading strategies, 
gains from trade as a result of new 
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1994 See, e.g., TD Ameritrade at 5; Nasdaq Letter 
IV at 33; Data Boiler Letter at 31. 

1995 See, e.g., CBOE Letter at 21; Angel Letter at 
8; SIFMA Letter at 7; Virtu Letter at 5. 

1996 See supra Section V.B.2(a). 
1997 See id. 
1998 Market participants who currently receive 

auction information through proprietary feeds may 
switch to using the auction information contained 
in expanded core if it is available at lower cost than 
equivalent data from proprietary feeds. See infra 
Section V.C.2(b). 

1999 Since the cost to integrate multiple auction 
feeds into a single feed is a fixed cost in producing 
a market data feed, the Commission believes that 
there would still be a benefit from the rule in the 
form of competing consolidator integrated auction 
feeds, which could be cheaper for market 
participants than integrating the feeds themselves. 

2000 See Proposing Release, 85 FR at nn. 344–46. 
Commenters agreed auction information is useful 
for predicting price movements and placing orders 
in closing auctions. See supra note 1678. 

2001 Commenters agreed that including auction 
information in core data may promote more 
informed and effective trading in auctions. See, e.g., 
Clearpool Letter at 15. 

2002 One commenter agreed that including auction 
information in core data would level the playing 
field for investors. See Virtu Letter at 5. 
Commenters also agreed that including auction 
information in core data would reduce information 
asymmetry between subscribers of SIP data and 
proprietary DOB feeds. See, e.g., IntelligentCross 
Letter at 4; Clearpool Letter at 15. One commenter 
stated including auction information in core data 
would benefit retail investors by reducing 
information asymmetry between retail investors and 
more informed market participants. See Angel 
Letter at 8 (‘‘Retail investors should be properly 
informed with appropriate information about the 

indicative auction price and the trading imbalance. 
Otherwise, we will be at a serious disadvantage to 
other better informed players.’’). 

2003 Commenters stated that the costs of 
proprietary data feeds prevent some market 
participants from competing in auctions. See, e.g., 
ICI Letter at 9–10; SIFMA Letter at 7. 

2004 Commenters agreed that including auction 
information in core data would result in more 
market participants participating in auctions. See, 
e.g., BlackRock Letter at 2; ICI Letter at 9–10. 

2005 See, e.g., BlackRock Letter at 2; 
IntelligentCross Letter at 4. 

2006 Commenters agreed that adding auction 
information to core data would improve price 
discovery. See, e.g., BlackRock Letter at 2; ICI Letter 
at 9–10; Data Boiler Letter at 31. 

participation in auctions, potential 
improvements to price discovery in 
auctions, changes to order routing 
decisions, and a significant reduction in 
the value of dedicated proprietary 
auction feeds. 

Several commenters stated that 
auction information may only be useful 
to sophisticated investors who already 
receive it and that including it in core 
data may not benefit most market 
participants.1994 However, other 
commenters stated that investors, 
including retail investors, would benefit 
from including auction information in 
expanded core data.1995 The 
Commission disagrees with the first set 
of commenters. The Commission 
believes including auction information 
in core data would expand its 
availability and allow more market 
participants to receive the benefits 
described below. Even if market 
participants do not directly access 
auction information, including it in core 
data may indirectly benefit market 
participants. If broker-dealers that do 
not currently receive auction 
information utilize the auction 
information included in core data to 
improve their handling of customer 
orders that participate in opening and 
closing auctions, it may improve their 
execution quality. More participation in 
closing auctions could also improve the 
price efficiency of closing prices, which 
could lead to better trading outcomes for 
market participants that rely on closing 
prices resulting from closing auctions, 
but do not participate directly in closing 
auctions. 

As discussed above, some auction 
information is currently available to 
market participants through specialized 
feeds,1996 and also a limited set of 
auction information is available through 
the current SIP feeds.1997 The 
availability of these feeds enables access 
to a limited set of auction information 
for some market participants without 
having to subscribe to full DOB feeds. 
To the extent that any market 
participants find these specialized 
auction feeds sufficient for their trading 
needs, the Commission believes that the 
addition of all auction information as an 
element of core data will have a limited 
effect on these market participants.1998 

To the extent that those market 
participants make up a large share of the 
market participants who would be 
interested in using additional auction 
information, the Commission believes 
that the effect of adding auction 
information may be limited.1999 The 
Commission believes that the extent of 
this limitation is reduced by the fact 
that not all auction information is 
available to market participants through 
such feeds. The Commission does not 
have data on the number of market 
participants with these proprietary feed 
subscriptions. 

The Commission believes that auction 
information contains insights useful to 
market participants in devising and 
executing trading strategies.2000 
Therefore, the Commission believes that 
adding this information as an element of 
core data will benefit those market 
participants (including retail investors) 
who currently do not access such 
information, as well as their clients. To 
the extent that these market participants 
can use this auction information, the 
addition of this information as an 
element of core data will enable them to 
produce better trading strategies and 
lower execution costs for their own 
orders and for their clients’ orders, as 
well as facilitate best execution.2001 To 
the extent that the advantages of 
possessing auction information come 
from exploiting the trading decisions of 
market participants who lack this 
information, this effect will represent a 
transfer from those market participants 
who currently have auction information 
to those market participants who would 
obtain access to it through this rule and 
are able to exploit it to improve their 
trading strategies.2002 The Commission 

believes that this auction information 
could potentially be used across all 
trading venues, including exchange 
auctions, continuous exchange trading, 
and off-exchange venues. 

The Commission believes that the 
addition of auction information as an 
element of core data will result in 
increased participation in auctions, 
which may allow market participants to 
realize potential gains from trade. 
Commenters suggested that there are 
market participants who do not 
currently trade in auctions because they 
do not access auction data due to the 
cost of proprietary feeds.2003 To the 
extent that such market participants 
exist, including auction information in 
core data will allow these market 
participants to access this information, 
which may allow them to gain insights 
about trading opportunities that induce 
them to trade in auctions.2004 
Commenters stated that an increase in 
auction participation will also increase 
auction liquidity.2005 The Commission 
agrees and believes that increased 
auction liquidity will also result in 
increased trading during auctions, 
which could benefit both sides of the 
trade, thus resulting in an economic 
benefit. To the extent that market 
participants who start trading in 
auctions as a result of gaining access to 
auction information possess insights 
beyond what can be inferred from 
auction information, increasing the 
number of participants in auctions as 
described above should improve price 
discovery in the auction process.2006 
The Commission believes that those 
who do not participate in auctions 
because they do not access auction 
information are unlikely to possess 
insights beyond what can be inferred 
from auction information. This is 
because any market participant who has 
such insights would find it worthwhile 
to purchase auction information and 
participate in the auction so as to 
exploit the value of the insights. 
Therefore, the size of this effect depends 
on the number of market participants 
who currently possess such insights 
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2007 Similarly, if auction imbalance information 
indicated a market participant’s order would be 
more likely to execute in an auction at a better 
price, then the market participant may choose to 
have the order participate in the auction instead of 
continuous trading. 

2008 See infra Section V.C.4(a) (discussing effects 
on exchange proprietary revenue). 

2009 See Proposing Release, 85 FR at n. 335. 
2010 See supra Section III.C.8(a)(ii). 
2011 See infra Section V.C.2(a) for a discussion of 

the technological capabilities of firms the 
Commission believes are most likely to become 
competing consolidators. It is possible that the new 
definition of core data will make consolidation 
more difficult for core data than it is currently, and 
that this added difficulty will result in additional 
latency. However, the Commission believes that the 
risk of this is minimal, again because of the 
technological capabilities of competing 
consolidators and the market forces that will be in 
effect in the decentralized consolidation model. 

2012 See supra Section V.B.2(a). 
2013 See infra Sections V.C.2(a) and V.C.2(f). 
2014 See FINRA Letter at 3–4. See supra Section 

III.B.9(e). 
2015 As discussed above, this new regulatory data 

will consist of all the same messages as current 
regulatory data distributed through the exclusive 
SIPs. See supra Sections II.H and II.I. See also 
Proposing Release, 85 FR at Section III.D. 

relative to those who do not who start 
participating in auctions as a result of 
this rule and the size of their resultant 
auction trades. Both of these effects are 
unobservable in the current market. 

Further, the Commission believes that 
the addition of auction information as 
an element of core data may affect the 
order routing decisions of market 
participants who currently do not have 
access to auction information. For 
example, some off-exchange trading 
venues cross market-on-close orders 
before the closing auction takes place 
and later settle the trades at the closing 
auction price. To the extent auction 
information is made available prior to 
the applicable cut-off time, if any, for 
the submission of closing orders to off- 
exchange venues, having access to 
auction imbalance information may 
affect market participants’ decision to 
route a closing order to either an off- 
exchange venue or to the closing 
auction on the primary listing exchange. 
For example, a market participant who 
gets access to auction information 
through a subscription to these elements 
of new core data might decide not to 
route the order to an off-exchange venue 
so as to be able to participate in the 
auction using the new information 
available. Additionally, this auction 
information could also affect decisions 
made during the time when auction 
information is disseminated about 
whether an order should participate in 
continuous market trading or an 
auction. For example, if auction 
imbalance information indicates that an 
order would have a low probability of 
executing in an auction (or would be 
likely to execute at a worse price than 
if the order executed during continuous 
trading), then a market participant may 
decide the order should participate in 
continuous market trading, instead of 
the auction, to increase the chance the 
order is filled (or executed at a better 
price).2007 However, the overall effect of 
auction information on order routing 
decisions is uncertain and likely will 
vary based on market conditions. 

The Commission believes that the 
value of dedicated proprietary auction 
feeds will be substantially reduced as a 
result of the addition of auction 
information to core data, and that this 
will result in a loss of revenue for those 
exchanges who offer such feeds.2008 The 
Commission believes that the value of 

any existing data product that provides 
only auction data 2009 that is not 
currently in the exclusive SIP feeds will 
be substantially reduced because of the 
loss of revenue from these dedicated 
auction feeds. The Commission expects 
that many market participants who are 
executing a trade, either for themselves 
or for a client, have, and will continue 
to have, a subscription to core data. 

(iv) General Costs to Expanding 
Consolidated Data 

The Commission believes that there 
are four potential costs to adding the 
new core data elements, which are 
common across all these elements. The 
first potential cost is the cost to the new 
competing consolidators that will be 
necessary to implement or upgrade 
existing infrastructure and software in 
order to handle the dissemination of the 
additional core data message traffic. The 
second potential cost is the cost to SROs 
to implement system changes required 
in order to make regulatory data and 
other data needed to generate 
consolidated market data available to 
competing consolidators. The third cost 
is the technological investments market 
participants might have to make in 
order to receive the new core data 
message traffic. The fourth cost is the 
cost to users of certain kinds of trading 
strategies that may currently be relying 
on the fact that this data is not widely 
distributed today. 

The Commission believes that the cost 
for firms that wish to become competing 
consolidators to implement or upgrade 
infrastructure to handle the 
dissemination of odd-lot quotes, depth 
of book information, and auction 
information will be limited. Competing 
consolidators will not be required to 
disseminate all of the information in 
consolidated market data, including the 
additional data elements contained in 
expanded core data, so they will not 
incur these costs unless they choose to 
disseminate this information.2010 As 
discussed in more detail below,2011 the 
Commission believes that the new 
competing consolidators will likely be 
firms that already have the 
technological infrastructure necessary to 

process full depth of book data and to 
generate the NBBO using this data. 
Therefore, for these firms, processing 
the new message traffic resulting from 
the additional content of expanded core 
data may add only a minimal cost to 
becoming a competing consolidator. 
However, for a firm that does not 
currently subscribe to, or process data 
from, exchange proprietary feeds, the 
additional message volume will increase 
the cost of becoming a competing 
consolidator if they choose to offer a 
consolidated market data product that 
includes the additional data elements 
contained in expanded core data. In 
particular, if the existing exclusive SIPs 
should decide to enter the competing 
consolidator business and choose to 
offer a consolidated market data product 
containing this data, they may incur 
such costs as they do not currently 
disseminate full depth of book data. 
These costs are included in the 
estimated costs for competing 
consolidators discussed below in 
Section V.C.2(d)(i). 

The Commission believes that there 
will be some infrastructure investment 
required on the part of SROs to provide 
the information necessary to process 
and disseminate consolidated market 
data. The Commission believes that the 
infrastructure investment required by 
most SROs to provide the elements 
necessary to generate core data will be 
limited, because most SROs currently 
provide all elements of the new 
definition of core data over their 
proprietary feed infrastructure.2012 In 
addition, the Commission believes that 
many competing consolidators and self- 
aggregators will be firms that already 
subscribe to these feeds,2013 and thus, 
the SROs will likely not have a large 
amount of new data connections to 
service and therefore will not need to 
invest in infrastructure to handle them. 
However, as discussed by a commenter, 
FINRA may incur higher infrastructure 
investment costs in order to make data 
from the ADF available to competing 
consolidators and self-aggregators 
because it currently only provides this 
data to the SIPs.2014 Additionally, 
exchanges, particularly primary 
markets, may incur some infrastructure 
costs related to the dissemination of 
new regulatory data.2015 Currently, the 
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2016 See FINRA Letter at 3. 
2017 As discussed below, an SRO would incur 

costs, which could include costs related to 
expanding connectivity and making sure the data is 
delivered at similar speeds to its other proprietary 
feeds, if it developed a separate feed to distribute 
the data necessary to generate consolidate market 
data. However the Commission does not believe 
that an SRO is likely to develop a separate feed and 
incur the costs. See infra Section V.C.2(d)(v). 

2018 See supra Section III.B.6. 
2019 The Commission believes that the addition of 

information on odd-lots quotes that are priced at or 
more aggressively than the NBBO and the addition 
of DOB information, in particular, may substantially 
increase message traffic. See Proposing Release, 85 
FR at n. 294. Commenters agreed that the expansion 
of new core data, especially the inclusion of DOB 
would significantly increase message traffic. See, 
e.g., Virtu Letter at 5; STANY Letter II at 3. 

2020 See, e.g., Virtu Letter at 5; TD Ameritrade 
Letter at 5. 

2021 A market participant that has obligations 
under Rule 603(c) will have to receive all data 
necessary to generate consolidated market data to 
comply with the rule. The specific cost associated 
with some of this data is discussed below. See infra 
Section V.C.2(d). 

2022 See infra note 2290 and accompanying text. 
2023 See, e.g., STANY Letter II at 3. 
2024 See infra Sections V.C.2(c)(ii) and 

V.C.2(c)(iii). 

2025 See supra Section V.B.2(b). 
2026 See infra Section V.C.2(c)(iii). 
2027 See Nasdaq Letter IV at 31. 

new regulatory data component to 
consolidated market data is distributed 
through the SIPs. In order for this 
information to be distributed through 
the new decentralized consolidation 
model, the rule requires the exchanges 
to provide a feed to competing 
consolidators and self-aggregators that 
contains the regulatory data. The 
Commission believes that the 
infrastructure and operational processes 
to provide such a feed are currently not 
completely in place and will require 
investment on the part of exchanges. 
These costs are included in the 
estimated costs for SROs discussed 
below in Section V.C.2(d)(ii). 

One commenter stated that requiring 
each SRO to connect and transmit data 
to a large number of competing 
consolidators and self-aggregators could 
significantly increase costs for SROs.2016 
The Commission disagrees with this 
commenter. As discussed above, the 
Commission does not believe that SROs 
will need to add significant connectivity 
to account for competing consolidators 
and self-aggregators, because the 
Commission believes that most market 
participants who will become 
competing consolidators and self- 
aggregators already subscribe to 
exchange proprietary data feeds.2017 

The Commission believes that there 
will be costs for infrastructure 
investment in order for market 
participants to receive the new odd-lot, 
DOB, and auction information 
components of core data. However, 
because market participants will not be 
required to receive the additional 
information in core data, the 
infrastructure investment costs will be 
limited to those market participants that 
choose to receive it.2018 Adding these 
components to core data will 
substantially increase the total message 
traffic in core data,2019 and this increase 
in message traffic will be accompanied 
by costs to market participants to set up 
the infrastructure required to handle 

this new level of traffic. Commenters 
stated that this will require significant 
infrastructure upgrades to receive the 
data.2020 The Commission 
acknowledges that some market 
participants will require significant 
infrastructure upgrades to receive the 
additional elements of core data. 
However, the Commission notes that the 
final amendments will not require 
market participants to receive (or 
display) the complete set of 
consolidated market data, and 
competing consolidators will not be 
required to deliver all proposed 
consolidated market data for each data 
product they offer.2021 Therefore, most 
market participants who do not want to 
incur the costs associated with the 
expanded core data message traffic due 
to additional odd-lot information, depth 
of book information, or auction 
information will be able to choose not 
to receive any such additional 
information. Thus, market participants 
who do not wish to incur the cost of the 
infrastructure investments necessary to 
receive the new core data will not. For 
those market participants who do wish 
to incur the cost, the Commission is 
unable to estimate the associated costs 
because the costs would vary across 
market participants and depend on each 
market participant’s existing 
infrastructure.2022 

Some commenters stated that the 
increase in message traffic from 
expanding core data will increase the 
latency of core data.2023 The 
Commission does not believe that 
expanding the content of core data will 
increase the latency of core data when 
it is combined with the decentralized 
consolidation model. The Commission 
believes that competing consolidators 
will develop technology to handle the 
expanded content of core data and to 
reduce the latency of aggregating and 
transmitting core data.2024 The 
Commission understands that third 
party market data aggregators aggregate 
and disseminate proprietary DOB feeds 
(which contain additional message 
traffic) at lower latencies than the 
exclusive SIPs and expects that 
competing consolidators would use 
similar technology to aggregate and 
disseminate the expanded content of 

core data at lower latencies than the 
exclusive SIPs.2025 Furthermore, the 
decentralized consolidation model will 
also reduce geographical latency by 
eliminating the extra hop that the 
exclusive SIPs currently experience.2026 
As discussed above, market participants 
may also need to expand their 
bandwidth and invest in additional 
technology and infrastructure to handle 
receiving the additional content in core 
data. The increase in message traffic 
could increase the latency of market 
participants receiving expanded core 
data if they do not make these 
investments. However, the Commission 
believes that for those market 
participants who choose to receive the 
entire content of consolidated market 
data, these market participants will 
make the investments in technology to 
receive the data and not add latency. 

The Commission believes that adding 
the odd-lot quote, depth of book, and 
auction information to core data may 
impose a cost on traders who rely on 
strategies that take advantage of the fact 
that the information in odd-lot quote, 
depth of book, and auction data is not 
widely distributed (i.e., those traders 
who are beneficiaries of existing 
informational asymmetries). To the 
extent that some of the value of odd-lot 
quote, depth of book, and auction 
information lies in the fact that they 
currently are not observed by a number 
of market participants, the Commission 
believes that the dissemination of this 
data will adversely impact the 
profitability of such trading strategies. 
For traders using trading strategies 
based on depth of book information, the 
magnitude of the cost caused by the 
proposed amendments will depend on 
the extent to which the five aggregated 
levels of depth approximate the 
information contained in the full depth 
of book information. To the extent that 
these strategies exploit the lack of 
information on the part of exclusive SIP- 
reliant traders, this cost will represent a 
partial transfer to traders who currently 
rely solely on SIP data. The Commission 
is unable to estimate the size of this 
effect, since it does not have a method 
for detecting the use of such trading 
strategies from market data or 
determining what the profit on such 
strategies would be if they could be 
detected. 

One commenter stated that the 
Commission did not evaluate the effects 
of the potential changes in these trading 
strategies, including its effects on 
liquidity on ‘‘lit’’ markets.2027 The 
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2028 See infra Section V.C.4(a). 
2029 See Nasdaq Letter IV at 7 (‘‘Expropriating the 

proprietary market data products that Nasdaq and 
others have spent years developing would rob them 
of the fruits of their labors and dash their incentives 
to develop new and innovative data products going 
forward.’’). 

2030 For commenters’ views regarding current 
retail core data costs see, e.g., Angel Letter at 11 
(stating retail ‘‘nonprofessional’’ investors pay 
almost nothing in direct fees for market data and 
that most of the data costs are picked up by 
‘‘professional’’ users as a result of the good price 
discrimination in the current system that favors 
retail investors); Nasdaq Letter IV at 38. For 
commenters’ views regarding cost increases to retail 
investors from the expansion of core data content, 
see, e.g., Nasdaq Letter IV at 38; TD Ameritrade 
Letter at 2, 14–15; Angel Letter at 24. 

2031 See Nasdaq Letter IV at 38. 
2032 Retail investors may not directly pay for 

market data, but the costs of retail investors 
accessing market data may be indirectly passed on 
through the fees charged by retail broker-dealers. 

2033 See infra Section V.C.2(b) for a detailed 
discussion of these fees. 

2034 Commenters agreed that there is uncertainty 
about the potential market for competing 
consolidators. See, e.g., Nasdaq Letter IV at 8. 

2035 Competing consolidators will need to have 
systems and connections in place to receive data 
content from all SROs and then to disseminate the 
consolidated market data to a variety of market 
participants who will purchase their products. See 

Continued 

Commission does not believe that 
changes in these trading strategies will 
have a significant effect on the liquidity 
on exchanges because increased 
competition from new market makers 
and broker-dealers that receive the 
expanded content of core data (which 
contribute to the reduction in the profits 
of those traders who are beneficiaries of 
existing informational asymmetries) will 
offset any liquidity reduction that may 
have occurred from changes in the 
trading strategies of those traders who 
are beneficiaries of existing 
informational asymmetries.2028 
However, the Commission is unable to 
estimate the size of this effect because 
it cannot estimate the extent to which 
the profitability of such trading 
strategies will be affected. 

One commenter stated that one cost 
the Commission did not consider in the 
expansion of core data was that, to the 
extent that the definition of core data 
continues to be updated in the future 
Commission rulemaking to include 
more proprietary data in it, exchanges 
will have less incentive to innovate and 
provide new or improved proprietary 
data products.2029 The Commission 
agrees that to the extent this happens, 
the incentive to innovate will be 
reduced. However, the Commission 
does not believe that the incentive to 
innovate will be entirely removed. The 
final rules do not include all proprietary 
data elements in consolidated market 
data and do not contemplate any 
updates to core data (except for 
additions to auction data information). 
Therefore, exchanges may be able to 
expect that some amount of revenue 
could be collected on new proprietary 
data products developed. To the extent 
that the Commission does not change 
the definition of core data in the future 
to include any new data products after 
such products are made available, the 
exchanges may be able to collect a 
significant amount of revenue on such 
products and therefore will continue to 
have strong incentives to innovate. To 
the extent that the Commission 
frequently changes the definition of core 
data to include new products developed 
by exchanges soon after they are made 
available, exchanges may not be able to 
collect significant revenue from them 
and their incentives to innovate will 
weaken. In the event that exchange 
incentives to innovate are weak, the lost 

innovation may represent a significant 
cost to the market. 

Commenters stated that retail 
investors currently receive core data at 
little or no cost and that the expansion 
of core data content would increase 
costs for retail investors.2030 One of 
these commenters stated that currently 
retail investors who do not use depth- 
of-book data and auction data do not 
pay for it, but that the proposed rule 
will replace this with a single feed that 
is too much data for the retail 
investor.2031 The Commission believes 
that there is uncertainty regarding the 
cost of market data that retail investors 
will pay.2032 One factor would be the 
data content that retail investors receive. 
If retail brokers supply retail investors 
with some of the additional content 
from expanded core data, then their 
costs could increase but still be lower 
than the current cost of receiving 
equivalent data from SIP and 
proprietary feeds. However, even if 
retail brokers do not supply retail 
investors with any additional content 
from expanded core data, there are 
reasons that the overall cost of market 
data for retail investors could stay at 
similar rates or decrease relative to the 
fees charged by the current exclusive 
SIPs, including, among other things, the 
fees set by the Equity Data Plan(s) and 
whether they establish fees for data 
content underlying consolidated market 
data offerings that use subsets of 
consolidated market data (i.e., for only 
TOB data, DOB data, etc.), as well as the 
different products offered by competing 
consolidators and how they allocate 
fixed costs.2033 

2. Decentralized Consolidation Model 
This section focuses on the economic 

effects pertaining to the decentralized 
consolidation model. We first discuss 
the relevant broad economic 
considerations and economic benefits 
and costs of the decentralized 
consolidation model with regards to 
competing consolidators, then we 

address economic benefits and costs for 
self-aggregators, and finally we 
conclude with the discussion of 
conforming changes. 

(a) Broad Economic Considerations 
About the Decentralized Consolidation 
Model 

The economic analysis of the effects 
of the decentralized consolidation 
model assumes that upon the 
introduction of the model, a sufficient 
number of competing consolidators will 
enter the market so that competitive 
market forces will have a significant 
effect on their behavior. Several factors 
affect the reasonableness of this 
assumption: Barriers to entry into the 
competing consolidator space, fees for 
data content, uncertainty regarding 
connectivity charges for data underlying 
consolidated market data, potential size 
of the market for consolidated market 
data products, and competing 
consolidators’ ability to offer 
differentiated products. While the 
Commission recognizes uncertainty in 
these factors 2034 and that certain 
economic impacts depend on this 
assumption, the Commission believes 
that the risk of too few competing 
consolidators entering the market, and 
thus, precluding any potential benefits 
from materializing is low. Further, the 
Commission will consider the state of 
the market and the general readiness of 
the competing consolidator 
infrastructure in determining whether to 
approve a national market system plan 
amendment that will effectuate a 
cessation of the operation of the existing 
exclusive SIPs. 

(i) Factors 

(a) Barriers to Entry 
The first factor that will affect the 

number of competing consolidators is 
the barriers to entry. Potential entrants 
into the competing consolidator 
business could incur two types of 
barriers to entry: Business 
implementation costs that emerge from 
the technical necessities of becoming a 
competing consolidator and regulatory 
compliance costs. The business 
implementation costs will include 
creation or modification of technical 
systems to receive, consolidate, and 
disseminate consolidated market 
data.2035 Potential entrants will also 
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supra Section V.C.1(b)(vi) and infra Section 
V.C.2(d). One commenter agreed that infrastructure 
costs would serve as a barrier to entry for potential 
competing consolidators. See NYSE Letter II at 15 
(‘‘[t]he significant costs required to develop, test, 
and support these technologies—costs that even 
existing data processors would incur—would serve 
as a barrier to entry for the competing consolidator 
market.’’). As discussed in detail in this section and 
below in Section V.C.2(d), the Commission believes 
that the costs for potential competing consolidators 
to develop and implement their systems will vary 
based on the type of entity that becomes a 
competing consolidator, but for some types of 
entities, these costs could be significantly higher 
and pose a larger barrier to entry. 

2036 See supra Sections III.C.7 and III.C.8 
(discussing the requirements of Rule 614). See also 
supra Section III.F (discussing the requirements of 
Rule 614(d)(9) and Regulations SCI). New entrants 
will face both initial implementation and ongoing 
costs to comply with these regulatory requirements. 
See infra Sections V.C.2(d) and V.C.2(e)(ii) 
(discussing these costs). 

2037 See supra Sections IV.D.3 and IV.G. See also 
infra Sections V.C.2(d) and V.C.2(e)(ii). 

2038 See infra Section V.C.2(d). 
2039 See id. See also infra Sections V.C.3 (for costs 

associated with Form CC); V.C.2(e)(ii) (for costs 
associated with Rule 614(d)(9) and Regulation SCI). 

2040 Although potential competing consolidators 
will initially be subject to the lower costs of Rule 
614(d)(9) rather than Regulation SCI, which will 
lower the initial barriers to entry, the Commission 
expects that many competing consolidators will 
eventually be SCI competing consolidators and that 
potential competing consolidators will take the 
higher costs of eventually becoming an SCI 
competing consolidator into account when deciding 
to enter the market. Rule 614(d)(9), which includes 
requirements similar to some of the key provisions 
of Regulation SCI, will apply to all competing 
consolidators (except competing consolidators 
affiliated with exchanges that do not operate under 
the limited exemptive relief) during the initial 
transition period and smaller competing 
consolidators that do not meet the market data 
revenue threshold for SCI competing consolidators 
thereafter. All competing consolidators that meet 
the consolidated market data revenue threshold for 
SCI competing consolidators, after the initial 
transition period, will be subject to Regulation SCI. 
See infra Section V.C.2(e)(ii) (discussing these 
costs). See also supra Section IV.G.3 (discussing 
number of competing consolidators subject to 
Regulation SCI). 

2041 Based on Commission staff experience, the 
Commission understands that existing exclusive 
SIPs’ protocols for receiving direct data from 

exchanges are not standardized and introduce 
additional operational complexities. However, as 
the operators of exclusive SIPs, the exchanges, have 
figured out how to aggregate direct feeds for the 
purposes of their exchange matching engines, so 
they have the technology that would be deployable 
in the new decentralized consolidation model. If 
the exclusive SIPs determine to register as 
competing consolidators and to operate their 
competing consolidators using the existing 
infrastructure of the exclusive SIPs, then they may 
incur costs in order to reimburse each Plan’s 
Participants for the costs they paid to build the 
exclusive SIP’s systems. However, any 
determinations regarding payments to Participants 
or the disposition of the assets of the exclusive SIPs 
would be made by the Participants of the Equity 
Data Plans, subject to Rule 608. See supra note 979 
and accompanying text. 

2042 See supra Section V.C.1(b)(vi) and infra 
Section V.C.2(d). 

2043 See supra Section IV.D.3 and infra Section 
V.C.2(d). 

2044 See supra Section III.H. 
2045 The Commission believes that the exclusive 

SIPs that become competing consolidators will 
likely surpass the 5% revenue threshold and will 
be required to comply with Regulation SCI at the 
end of the transition period, as described in the 
amendments. Their compliance costs associated 
with Regulation SCI may decrease, because the 
systems of an exclusive SIP that became a 
competing consolidator would no longer be 
considered critical SCI systems, which have stricter 
requirements and higher costs than other SCI 
systems. For example a critical SCI system needs to 
maintain backup systems that are designed to allow 
them to resume operations within two hours of a 
system outage (SCI entities only have the 
requirement to resume operations the day following 
a system outage). See infra V.C.2(e)(ii). 

need to satisfy the regulatory 
compliance requirements of Rule 614 to 
become competing consolidators, and 
many competing consolidators may 
need to eventually satisfy the regulatory 
requirements of Regulation SCI.2036 
Both the business implementation and 
regulatory compliance costs will differ 
based on the entrant type.2037 The 
Commission believes that the barriers to 
entry will vary based on whether the 
potential competing consolidator is: A 
market data aggregation firm or a broker- 
dealer that currently aggregates market 
data for internal uses, one of the existing 
exclusive SIPs (which are operated by 
SROs), an SRO that does not operate an 
exclusive SIP, or a new entrant without 
experience aggregating market data. The 
business implementation costs will also 
vary based on the elements of 
consolidated market data the competing 
consolidator chooses to offer in their 
products. 

The Commission believes that the 
existing market data aggregation firms 
and some broker-dealers that currently 
aggregate market data for internal uses 
could face low barriers to entry to 
become competing consolidators. 
Because they currently collect, 
consolidate, and, in some cases, 
disseminate market data to their 
customers, much like competing 
consolidators would, the Commission 
believes that firms and broker-dealers 
that currently aggregate proprietary 
market data would not have to 
extensively modify their systems. 
However, the Commission believes that 
each of these firms and broker-dealers 
would incur costs to expand their 
bandwidth and purchase hardware to 
receive information that is not currently 
disseminated in the exchange 
proprietary market data feeds, such as 
the regulatory data and administrative 

data.2038 Further, current market data 
aggregators and broker-dealers that 
currently aggregate market data for 
internal uses would incur new 
compliance costs to satisfy the 
regulatory compliance requirements to 
become competing consolidators, 
including costs associated with Form 
CC, as well as costs to comply with Rule 
614(d)(9) and likely eventually 
Regulation SCI.2039 These regulatory 
costs would initially be lower, but they 
could become large and therefore may 
affect entry and the benefits of the 
decentralized consolidation model.2040 

The Commission believes that barriers 
to entry for a potential competing 
consolidator that is affiliated with an 
exchange—which could be one of the 
exclusive SIPs—would depend on 
several factors. In addition, both 
business implementation and regulatory 
compliance costs would be relatively 
lower for the existing exclusive SIPs 
than for the other competing 
consolidators that are affiliated with 
exchanges. 

The barriers to entry from business 
implementation costs to operate a 
competing consolidator would be 
relatively low for an exclusive SIP. 
Because the systems used by the 
exclusive SIPs already collect 
information in quotations and 
transactions from the SROs as well as 
aggregate and disseminate it, the 
exclusive SIPs would not have to make 
as extensive modifications to their 
systems as the other competing 
consolidators that are affiliated with 
exchanges.2041 However, they would 

still incur costs to expand their 
bandwidth and connections to consume 
and disseminate consolidated market 
data as well as to transmit it with lower 
latency, and to program feed handlers to 
receive and normalize the different 
formats of the data feeds developed by 
the exchanges.2042 On the other hand, 
the Commission believes that other 
competing consolidators that are 
affiliated with exchanges would likely 
have to build at least some new systems 
to process expanded core data, and thus, 
could incur relatively high initial 
implementation costs, though they may 
be able to keep their costs lower by 
leveraging some of their existing 
systems.2043 

The barriers to entry from regulatory 
compliance costs would also be 
relatively lower for an exclusive SIP. 
Because the exclusive SIPs currently 
operate critical SCI systems,2044 they 
will not bear any initial compliance 
costs associated with Rule 614(d)(9) and 
their ongoing compliance costs 
associated with Regulation SCI will not 
increase.2045 SROs that do not operate 
exclusive SIPs are also already SCI 
entities. However, because these SROs 
do not have direct experience operating 
in the consolidated market data 
business, they may need to incur initial 
costs in order for their competing 
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2046 See id. 
2047 A competing consolidator affiliated with an 

exchange may be a facility of the exchange and 
subject to Section 19(b) of the Exchange Act and 
Rule 19b–4 thereunder. If a competing consolidator 
that is affiliated with an exchange chooses to act 
under the limited exemptive relief, then the 
competing consolidator could do so pursuant to the 
conditions of the exemption and without having to 
operate under the denial of access provisions in 
Section 19(d) of the Exchange Act, the provisions 
of Regulation SCI related to an SRO (it would still 
be subject to the provisions of Regulation SCI 
related to competing consolidators), or without 
filing proposed rule changes with the Commission 
under Section 19(b) of the Exchange Act and Rule 
19b–4 thereunder. Additionally, a competing 
consolidator that is affiliated with an exchange that 
chooses to operate under the limited exemptive 
relief would be exempt from the requirements of 
Section 6(b) of the Exchange Act (it would still be 
subject to the requirement in Rule 614(d)(3) to make 
consolidated market data products available to 
subscribers on terms that are not unreasonably 
discriminatory). See supra Section III.C.7(a)(iv). 

2048 See id. 
2049 A competing consolidator operating under 

the exemption would bear the regulatory 
compliance costs associated with Rule 614, 
including the costs associated with Form CC 
because the exemption requires the competing 
consolidator be registered as a competing 
consolidator under Rule 614 and be in compliance 
with the disclosure and other substantive regulatory 
requirements applicable to competing consolidators 
in Rule 603, Rule 614 and Form CC. Under the 
exemption, the exchange would also not be 
permitted to link the pricing for services of the 
affiliated competing consolidator to activities on, or 
other services performed by, the exchange. See id. 
See also infra Sections V.C.2(d) and V.C.3 for 
discussions of the regulatory compliance costs. 

2050 Rule filings under Section 19(b) would be 
subject to a notice and comment process and 
Commission consideration. Fee changes could be 
immediately effective upon filing under Section 
19(b)(3), but the Commission would have the 
authority to abrogate such fee changes. 

2051 See supra Section III.C.1(b) and infra Section 
V.C.2(d)(i). 

2052 See NYSE Letter II at 15. 
2053 See, e.g., CTA Plan Professional Subscriber 

Agreement, available at https://www.ctaplan.com/ 
publicdocs/ctaplan/notifications/trader-update/ 
Professional%20Subscriber%20Agreement.pdf; 
UTP Plan Subscriber Agreement, available at http:// 
www.utpplan.com/DOC/subagreement.pdf; Nasdaq 
Global Subscriber Agreement, available at: http://
www.nasdaqtrader.com/content/ 
AdministrationSupport/AgreementsData/ 
subagreemstandalone.pdf; ICE Data Services and 
Software Services Agreement, available at: https:// 
www.theice.com/publicdocs/agreements/ICE_Data_
Services_Agreement.pdf. 

2054 See infra Section V.C.2(b) for a discussion on 
the economic analysis of data content, 
consolidation and dissemination, and connectivity 
fees. 

2055 See infra Section V.C.2(a)(i)e for a discussion 
on the potential dimensions of product 
differentiation by competing consolidators. 

consolidator systems to be compliant 
with Rule 614(d)(9).2046 

The other regulatory costs that the 
competing consolidators that are 
affiliated with exchanges would incur 
would vary based on whether they 
chose to operate under the provisions of 
the limited exemptive relief from the 
rule filing requirements of Section 19(b) 
of the Exchange Act and Rule 19b–4 
thereunder, the denial of access 
provisions in Section 19(d) of the 
Exchange Act, the requirements in 
Section 6(b) of the Exchange Act, and 
from Regulation SCI in regard to their 
competing consolidators.2047 However, 
the Commission believes that a 
competing consolidator that is affiliated 
with an exchange would choose to 
operate under the provisions of the 
limited exemptive relief because then 
they would not need to file rule changes 
(including new products and fee 
changes) related to their competing 
consolidator functions with the 
Commission under Section 19(b) of the 
Exchange Act.2048 If these competing 
consolidators operate under the 
exemption, then they would still incur 
the other regulatory compliance costs 
associated with Rule 614.2049 If these 
competing consolidators did not operate 
under the exemption, then they would 
need to comply with certain rules 

applicable to SROs, including the 
provisions of Regulation SCI and the 
requirements of Section 6(b), and to file 
all rule changes with the Commission 
under the Section 19(b) process, which 
would impose significant regulatory 
barriers in terms of making adjustments 
to their products and fees compared to 
other competing consolidators, 
potentially placing them at a 
competitive disadvantage.2050 It would 
also create higher initial barriers to 
entry because the competing 
consolidator operations would need to 
be filed and approved by the 
Commission under Section 19(b) of the 
Exchange Act before they could begin 
operating. 

The Commission anticipates that new 
entrants without prior experience in the 
market data aggregation business may 
become competing consolidators but 
that they would have the highest 
barriers to entry because they would 
incur both infrastructure and 
compliance costs. The new entrants 
would incur high infrastructure costs to 
build new systems to receive, 
consolidate, and disseminate 
consolidated market data; including 
costs to program feed handlers to be 
able to receive and normalize exchange 
data in different formats, and purchase 
bandwidth and connections to 
exchanges and co-location. These costs 
increase the fixed costs of participating 
as a competing consolidator in the 
market, further contributing to the 
barriers to entry. New entrants may also 
have the highest compliance costs 
among all potential entrants, because 
they would have to build compliance 
systems from scratch to satisfy both 
Rule 614(d)(9), and later potentially 
Regulation SCI, as well as the other 
requirements of Rule 614, including 
Form CC. Therefore, the Commission 
believes that there may be a limited 
number of firms that could enter the 
market data aggregation business for the 
first time. 

The business implementation 
compliance costs will vary based on the 
elements of consolidated market data 
the competing consolidator chooses to 
offer in their products. Specifically, 
potential entrants that seek to specialize 
in offering data products to clients who 
do not wish to receive the full 
consolidated market data could save on 
ongoing costs and potentially also on 

initial infrastructure costs.2051 The 
initial cost savings would vary across 
the entrant types listed above depending 
on the extent to which the entrant has 
already built the infrastructure 
necessary to aggregate and distribute 
data similar to consolidated market 
data. For example, current data 
aggregators choosing to specialize are 
likely to see a small reduction in 
barriers to entry from this change while 
firms without prior experience are likely 
to see a significant reduction in barriers 
to entry. 

One commenter stated that the 
Commission did not consider the risks 
of the potential liability that a 
competing consolidator may incur for 
any performance failures, which are a 
significant barrier to entry.2052 The 
Commission believes that these 
potential liability concerns are not a 
significant barrier to entry for competing 
consolidators. Competing consolidators 
could attempt to limit their potential 
liability from systems issues through 
contractual agreements with their 
subscribers, similar to provisions that 
data providers currently include in their 
subscriber agreements.2053 

b. Effective National Market System 
Plan(s) Fees for Data Content 
Underlying Consolidated Market Data 

Another factor that would affect the 
number of competing consolidators 
relates to the fees that the effective 
national market system plan(s) would 
set for the consolidated market data 
content.2054 If these fees are set too high 
or have the effect of limiting product 
differentiation,2055 they could limit the 
opportunities for competing 
consolidators to build profitable 
businesses. 

The Commission recognizes 
uncertainty in these fees. The fees 
developed by the effective national 
market system plan(s) for the data 
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2056 See Proposing Release, 85 FR at 16837. 
2057 See infra Section V.C.2(b)(ii) for further 

discussion of the impact of providing discounts 
based on scope of data content. 

2058 See, e.g., NYSE Letter II at 14. 
2059 See supra Section III.H for a discussion of the 

steps during the transition period. 
2060 See infra Section V.C.2(b) for a discussion in 

the impact on data fees. 

2061 See infra Section V.C.2(a)(i)e for a discussion 
on competing consolidators’ differentiation. 

2062 See Proposing Release, 85 FR at n. 1019. 
2063 One commenter stated that the Commission 

may need to consider ways ‘‘to avoid the imposition 
of fees that are substantially disproportionate to the 
cost of providing these connectivity methods.’’ See 
IEX Letter at 8. As discussed below, connectivity 
fees competing consolidators might pay to the 
exchanges to receive data content underlying 
consolidated market data will have to be filed with 
the Commission as part their fee schedules and 
must continue to meet statutory standards. See infra 
Section V.C.2(b)(i)c and note 2171. 

2064 See, e.g., IDS Letter I at 3. 
2065 To calculate these numbers the Commission 

uses estimates of the current revenues from 
consolidation and dissemination of SIP data as well 
as estimates of potential revenues from market 
participants switching from proprietary data to 
consolidated market data products as a proxy for 
the potential revenue size for the new competing 
consolidator business. See infra notes 2072, 2074, 
2075, 2076, and 2077 for the calculations of these 
numbers and the various assumptions that went 
into those calculations. 

2066 See Nasdaq Letter IV at 29 for a discussion 
on Nasdaq’s connectivity and market data revenue 
numbers. See also Proposing Release, 85 FR at 
16816. 

2067 These are estimates for the end of 2018, 
because the main connectivity information used in 
these calculations is provided by one of the 
commenters for 2018. See Nasdaq Latter IV at 29. 

2068 See infra Section V.C.4(b) for a discussion on 
potential new entrants into the broker-dealer, 
market maker, and other latency sensitive 
businesses. 

2069 Potential demand for consolidated market 
data under the amendments is unlikely to be 
smaller than the current demand from market 
participants who rely on SIP data because market 
participants will continue to need the NBBO and 
last sale information to comply with the Vendor 
Display Rule. The Commission believes that the 
potential demand for consolidated market data 
might be larger than the current demand from 
market participants who rely on SIP data, because 
a portion of the current proprietary data users might 
switch to using consolidated market data and, 
additionally, there might be new entry into the 
broker-dealer, market maker, or other latency 
sensitive businesses, as discussed below in Section 
V.C.4(b). One of the commenters agreed that some 
of the current proprietary data users might switch 
to using consolidated market data. According to the 
commenter, a portion of those market participants 
newly choosing to use consolidated market data 
could become self-aggregators and others could be 
served by competing consolidators. See Nasdaq 
Letter IV at 25. See also supra Section V.C.1(c) for 
a discussion on the benefits of expanded core data 
content. 

content underlying consolidated market 
data offerings would be proposed by the 
Operating Committee(s) of the national 
market system plan(s) and filed with the 
Commission.2056 Because such fees 
depend on future action by the effective 
national market system plan(s), the 
Commission cannot be certain of the 
level of those fees or whether such fees 
would provide discounts for those end 
users who wish to receive subsets of 
consolidated market data (e.g., different 
prices for different levels of data content 
or different core data component) or 
based on usage categories (e.g., 
professional, non-professional, non- 
display).2057 As discussed further 
below, the fees developed by the 
Operating Committee of the effective 
national market system plan(s) must be 
fair and reasonable and not 
unreasonably discriminatory. 

Some commenters said that the 
uncertainty over fees for data content 
underlying consolidated market data 
offerings will make it difficult for 
potential competing consolidators to 
estimate the economic value of this new 
business opportunity, and therefore, 
enter the market.2058 While there is 
uncertainty surrounding the currently 
unknown levels of data content fees, 
potential competing consolidators can 
judge the value of the business 
opportunity. Potential competing 
consolidators will see, and be able to 
comment on, the newly proposed data 
content fees before they will have to 
decide whether to register as competing 
consolidators.2059 During the transition 
period, the new data content fees 
proposed by the effective national 
market system plan(s) will be available 
for potential competing consolidators to 
review and comment on before the 
registration date for the initial 
competing consolidator wave expires. 
This will give competing consolidators 
adequate time to evaluate this 
information and the potential business 
opportunity. 

Additionally, the Commission 
believes that there will likely be 
different levels of fees for data content 
underlying consolidated market data 
offerings either based on usage category 
(e.g., professional, non-professional, 
non-display) or based on the scope of 
data content market participants use or 
a combination of both.2060 In either 

case, the Commission believes that the 
differential pricing of consolidated 
market data will expand differentiation 
opportunities for the potential 
competing consolidator, as discussed 
below.2061 

c. Connectivity 

Another factor affecting the number of 
competing consolidators is the 
uncertainty regarding connectivity 
charges for data underlying 
consolidated market data and their 
effects on the viability of the 
decentralized model. Each exchange’s 
data connectivity fees will continue to 
be set forth in the exchange’s fee 
schedules and must continue to meet 
statutory standards.2062 Connectivity 
fees for the provision of data content 
underlying consolidated market data 
would be a fixed input cost for 
competing consolidators, and, therefore, 
the level of connectivity fees for data 
content underlying consolidated market 
data may affect the economies of scale 
and the resulting number of competing 
consolidators.2063 To the extent that 
some competing consolidators choose to 
offer data products with narrower data 
content than the entirety of consolidated 
market data, they could lower their 
connectivity costs because they could 
likely use connectivity options with 
narrower data transmission bandwidths. 

d. Potential Size of the Market for 
Consolidated Market Data Products 

Another important factor in assessing 
whether competing consolidators might 
face profitable business opportunities is 
the size of the market for consolidation 
and dissemination services. The size of 
the market will limit the aggregate 
revenue that competing consolidators 
will be able to collect from market 
participants. The size of the market can 
only support the number of competing 
consolidators that keep aggregate costs 
at or below the aggregate revenue. 

Commenters stated that the size of 
this market is not large enough to 
support enough competing 
consolidators for sufficient competition 
and that the Proposing Release did not 
adequately analyze potential revenue 

streams for competing consolidators.2064 
The Commission believes that the size 
of the market is large enough to sustain 
several competing consolidators, 
because the Commission estimates that 
the potential annual revenues for 
competing consolidators will range from 
approximately $78 million to $97 
million.2065 This is large enough to 
support several competing 
consolidators. The Commission is able 
to estimate the current revenues from 
consolidation and dissemination of SIP 
data because of some new information 
provided by one commenter.2066 

The Commission believes these 
estimates are a lower bound 2067 and are 
based on the current SIP market 
conditions. They do not take into 
account any demand expansion from 
potential new entrants into the broker- 
dealer, market maker, and other latency 
sensitive businesses 2068 nor from 
market participants who currently rely 
exclusively on SIP data choosing to 
spend more on data to receive 
additional consolidated data.2069 The 
Commission cannot address these 
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2070 See supra note 2065 for additional caveats. 
2071 See supra Section V.B.2(d) for a discussion 

on the current exclusive SIP’s operating expenses. 
2072 The Commission estimates the UTP operating 

expenses to be approximately $7.4 million as of the 
end of 2018, based on an estimated 6% rate of 
increase. This rate of increase is calculated as the 
change of information services revenues Nasdaq 
reported in its 2018 and 2019 Form 1 filings and 
the Commission assumes that a similar rate of 
increase applies to Nasdaq’s SIP operating 
expenses. Nasdaq’s Form 1 filings describe that its 
market data revenues (excluding connectivity 
revenues), including from SIP data, are recorded 
under the information services item of its 
consolidated income statement. According to its 
2018 and 2019 Form 1 filings, Nasdaq’s information 
services revenues increased from approximately 
$230 million at the end of 2017 to approximately 
$243 million at the end of 2018, an approximately 

6% increase. See 2018 Nasdaq Form 1 filing, 
available at https://www.sec.gov/Archives/edgar/ 
vprr/1800/18002770.pdf (last accessed Sept. 7, 
2020); 2019 Nasdaq Form 1 filing, available at 
https://www.sec.gov/Archives/edgar/vprr/1900/ 
19003684.pdf (last accessed Sept. 7, 2020). 

2073 One commenter stated that ‘‘[t]he primary 
ability needed to act as a self-aggregator is technical 
skill.’’ See AHSAT Letter at 3. The Commission 
believes that it is very unlikely for the market 
participants that currently receive data from SIP 
data normalizers to choose to become a self- 
aggregator under the amendments given the 
substantial investment and costs needed to become 
a self-aggregator. Thus, under the amendments, 
these market participants will likely purchase their 
market data from competing consolidators, and not 
self-aggregate. See supra Section V.B.2(c) for a 
discussion of the different levels of technical 
expertise and sophistication market participants 
have. See supra Section V.B.2(b) for a discussion of 
SIP data normalizers and their subscribers. 

2074 For this estimation, the Commission is using 
the publicly available SIP revenue information. The 
total SIP data revenues in 2018 were approximately 
$164 million for Tape A, $94 million for Tape B, 
and $132 million for the UTP SIP. Of these 
revenues, 10% for Tape A, 9% for Tape B, and 12% 
for UTP were revenues from non-display users. The 
Commission believes that market participants who 
purchase data from SIP data normalizers are 
unlikely to be non-display users, thus the SIP 
revenues from non-display users should be 
excluded from this calculation. In 2018, the total 
SIP data revenues without non-display users is 
approximately $349 million. The 6% margin over 
these data revenues will indicate an approximately 
$21 million potential annual revenue that might be 
available for competing consolidators. See infra 
note 2191 for the CTA and UTP Plans’ Q2 2020 
Quarterly Revenue Disclosures. 

2075 Today the exchanges operating the exclusive 
SIPs offer connectivity products that bundle SIP 
connectivity with other exchange connectivity 
services. It is not possible to tell how much of the 
connectivity fees cover SIP connectivity and how 
much of them cover connectivity services for other 
exchange products such as proprietary data feeds. 
For example, one exchange stated that ‘‘users can 
connect to Regulation NMS equities and options 
feeds disseminated by the SIP using either of the 
co-location local area networks. Users do not pay 
an additional charge to connect to the NMS feeds: 
It comes with their connection to the local area 
network.’’ See NYSE’s Notice of Filing of Proposed 
Rule Change to Amend the Exchange’s Price List 
Related to Co-location Services, available at https:// 
www.sec.gov/rules/sro/nyse/2019/34-86865.pdf 
(last accessed Sept. 8, 2020). For this reason, the 
Commission’s estimates include several 
assumptions. 

2076 Neither of the exchanges operating the 
exclusive SIPs disclose their connectivity revenues 
as a separate item on their Form 1 filings. However, 
one of the commenters disclosed its connectivity 
revenues to be $167.6 million in 2018. See Nasdaq 
Letter IV at 29. To estimate the portion of this 
connectivity revenue that comes from subscribers of 
SIP data, the Commission uses the ratio of non- 
display SIP data revenues with respect to that the 
exchange’s overall market data revenues (excluding 
connectivity fees). The Commission uses a revenue 
ratio based on non-display SIP data revenues within 
the overall market data revenues, because non- 
display data subscribers are the most likely 
connectivity purchasers for SIP data. Nasdaq’s 
information services revenues (which covers its 
market data revenues, excluding its connectivity 
revenues) at the end of 2018 were approximately 
$243 million. See supra note 2072 for Nasdaq’s 
2019 Form 1 filings. In the same time period, its 
total non-display SIP revenues were approximately 
$9 million. See infra note 2191 for the CTA and 
UTP Plans’ Q2 2020 Quarterly Revenue Disclosure. 
In other words, Nasdaq’s total non-display SIP data 
revenues were approximately 4% of its overall 
market data revenues, excluding the connectivity 
revenues. For the lower bound estimation, the 
Commission assumed that the other exchange 
operating an exclusive SIP has the same amount of 
connectivity revenue from SIP data as Nasdaq ($6.4 
million), bringing the lower bound of the total SIP 
data connectivity revenues that might be available 
to competing consolidators to approximately $13 
million ($6.4 million times 2). 

2077 For the upper bound estimates, the 
Commission calculates the following numbers. 

Continued 

omissions because it does not have 
sufficient information to estimate the 
size of this potential demand expansion. 
As a result, these numbers 
underestimate the potential market size 
for competing consolidators. In 
addition, the estimates contained in this 
section are associated with significant 
additional uncertainty, especially in 
terms of connectivity revenues.2070 The 
potential revenue estimate is based on 
the current exclusive SIPs’ revenues 
combined with certain market data 
aggregators’ and certain exchanges’ 
revenues that the Commission believes 
could be available for competing 
consolidators under the amendments. 
Specifically, the four components of 
these estimated potential revenues are: 
Current exclusive SIP operating 
expenses (approximately $16 million), 
fees paid to the current SIP data 
normalizers (approximately $21 
million), SIP data connectivity fees paid 
to the exchanges operating the exclusive 
SIPs (approximately $13 million to $18 
million), and data processing and 
connectivity fees (approximately $28 
million to $42 million) from proprietary 
data users switching to using 
consolidated market data products. 

The first component of the estimated 
potential revenues for competing 
consolidators is the operating expenses 
the current exclusive SIPs collect for 
their consolidation and dissemination 
services. The SIP data consolidation and 
dissemination fees currently paid to the 
exclusive SIPs could be paid to 
competing consolidators under the Rule, 
and thus, could be a potential source of 
income for the new competing 
consolidator business. As discussed 
above, UTP operating expenses totaled 
around $7 million in 2017 and CTA 
operating expenses totaled around $8.8 
million in 2018.2071 Together, the 
Commission estimates the exclusive 
SIPs’ operating expenses to be 
approximately $16 million at the end of 
2018.2072 

The second component of the 
estimated potential revenues for 
competing consolidators is the overall 
fees market participants pay to market 
data aggregators that are SIP data 
normalizers. Current SIP data 
normalizers take in raw data provided 
by the two exclusive SIPs and create a 
combined single data feed to their 
subscribers. Under the Rule, with the 
cessation of the exclusive SIPs, these 
subscribers will likely purchase 
consolidated market data products from 
competing consolidators.2073 The fees 
that market participants currently pay to 
the SIP data normalizers might be 
comparable to what market participants 
could pay to competing consolidators 
under the amendments, and thus could 
be another potential source of income 
for the new competing consolidator 
business. Based on its knowledge and 
expertise, the Commission believes that 
current SIP data normalizers operate on 
a price schedule where they charge 6% 
over the current SIP data fees. This 
pricing schedule and 2018 total SIP data 
fees indicate an estimated potential 
revenue of approximately $21 million to 
be available for competing 
consolidators.2074 

The third component of the estimated 
potential revenues for competing 
consolidators is the current SIP data 
connectivity fees paid to the exchanges 

operating the exclusive SIPs. As 
discussed above, the exchanges 
operating the exclusive SIPs charge 
connectivity fees to SIP data users who 
directly connect to the exchanges to 
receive SIP data. Under the Rule, market 
participants who will use consolidated 
market data products and who will not 
self-aggregate will likely pay 
connectivity fees to competing 
consolidators instead of the exchanges. 
The SIP data connectivity fees that 
market participants currently pay to the 
exchanges might be paid to competing 
consolidators under the amendments, 
and thus, could be another potential 
source of revenue for the new 
competing consolidator business.2075 
The Commission estimates that the 2018 
SIP data connectivity revenues range 
from approximately $13 2076 million to 
$18 million.2077 
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First, the Commission estimates Nasdaq’s 
connectivity revenues the same way, approximately 
$6.4 million in 2018. Second, the Commission 
assumed that, in 2018, NYSE had the same amount 
of total connectivity revenue as Nasdaq ($167.6 
million). See supra note 2072 for NYSE’s 2019 
Form 1 filings. To estimate the portion of this 
connectivity revenue that comes from subscribers of 
SIP data, the Commission similarly used the ratio 
of non-display SIP data revenues with respect to 
that the exchange’s overall market data revenues 
(excluding connectivity fees). In 2018, NYSE’s non- 
display data revenue from the SIPs were 
approximately $5 million and its overall market 
data revenue for the same period (excluding the 
connectivity revenues) were approximately $68 
million ($236 million overall data services revenues 
minus the $167.6 million connectivity revenues). 
This indicates an approximately 7% revenue ratio. 
The Commission, then, estimated that NYSE’s SIP 
data connectivity revenues in 2018 were 
approximately $12 million (7% × $167.6 million). 
This brings the upper bound of the total SIP data 
connectivity revenues that might be available to 
competing consolidators to approximately $18 
million ($6.4 million plus $12 million). 

2078 See infra Section V.C.4(a) for additional 
discussion of this point, including how the 
expanded content of core data will be part of the 
reason firms may switch. These details were also 
discussed in the Proposing Release 85 FR at 16853. 

2079 Specifically, those exchanges are NYSE, 
NYSE American, NYSE Arca, Nasdaq, Nasdaq BX, 
PSX, Cboe BYX, Cboe BZX, Cboe EDGA, and Cboe 
EDGX. 

2080 See Katsuyama Letter II; Letter from John 
Ramsay, Chief Market Policy Officer, Investors 
Exchange LLC, to Brent J. Fields, Secretary, 
Commission (Feb. 4, 2019). 

2081 See supra Section V.B.3(c) for discussion of 
connectivity services. 

2082 This estimate follows a similar methodology 
as in note 2076. The Commission assumed that a 
given percentage of total proprietary data feed 
revenue comes from customers who also make up 
the same percentage of proprietary data 
connectivity revenue. The Commission estimates 
that 10 to 15 proprietary data customers, each with 
2 non-display use cases, represent approximately 
$21.9 million to $32.9 million in proprietary data 
revenue. Using the revenue numbers from Section 
V.B.2(e), the Commission estimates that this is 
approximately between 8% and 12% of total 
exchange proprietary data revenue ($21.9 million/ 
$269.0 million; $32.9 million/$269.0 million). The 
assumption that these customers make up the same 
percentage of total exchange connectivity revenue 
yields that these customers are responsible for 
between $26.6 million and $40.0 million of total 
exchange connectivity revenue (8% × $327 million; 
12% × $327 million). In this calculation, the 
connectivity revenue that pertains to the exclusive 
SIPs is subtracted from total connectivity revenue 
to produce the base of proprietary data connectivity 
revenue. The conservative estimate of the upper 
bound on SIP connectivity revenue discussed in 
note 2077 of $18 million was used in both cases (10 
and 15 switching users) to yield $327 million for 
proprietary connectivity revenue. 

2083 See infra Sections V.C.2(d) and V.C.2(e)(ii) 
for a discussion about the ongoing cost potential 
competing consolidators might incur. See also infra 
note 2256 for the total direct cost numbers. 

2084 See, e.g., NYSE Letter II at 17; Nasdaq Letter 
IV at 8, 24; Nasdaq Letter V at 7; STANY Letter at 
7; IDS Letter I at 15. 

2085 One commenter stated that they would 
expect some of their ‘‘members to consider 
becoming self-aggregators pursuant to the 
Proposal.’’ See FIA PTG Letter at 1–2. 

2086 See infra Section V.C.4(a) for a discussion on 
some market participants’ potential switch to 
consolidated market data. 

2087 See supra note 2073. 
2088 See supra Section III.D for a discussion on 

the market participants that can be self-aggregators 
and the conditions under which they can share 
data. 

2089 One commenter said that ‘‘many non-broker- 
dealer market participants subscribe directly to 
proprietary data feeds from exchanges’’ and that 
they will likely want to use consolidated market 
data. See MFA Letter at 3. One asset manager 
commented that they would expect much of their 
‘‘use case for direct feeds would be eliminated if the 
SEC’s rule is implemented as proposed, and if there 
is a competitive consolidated tape offering with the 
processor physically located in the same data center 
as the broker/dealers’’ they employ as agents. See 
NBIM Letter at 4. 

Finally, the Commission also believes 
that a number of firms may switch from 
using proprietary data feeds to using 
consolidated market data products 
provided by competing 
consolidators.2078 The Commission 
believes that a reasonable range of firms 
who could switch to using consolidated 
market data products from using 
proprietary data feeds is 10 to 15. A 
typical firm using non-display feeds 
typically requires feeds from 10 
exchanges,2079 which the Commission 
estimates would cost approximately 
$1.1 million per year, per use case.2080 
The Commission also believes that the 
typical broker-dealer firm would have 2 
use cases, so that the total spent on 
these proprietary data feeds would be 
$2.2 million. Using the 6% fee charged 
by normalizers discussed above, the 
Commission believes that there is 
between approximately $1.3 million and 
$2 million in revenue available to 
competing consolidators from this 
market segment. 

If these 10 to 15 firms switch from 
using proprietary market data obtained 
from direct connections to the 
exchanges to using a competing 
consolidator, then they will no longer 
pay connectivity fees to the exchanges 
for their data access.2081 As in the case 
of connectivity fees for the exclusive 

SIPs, the Commission believes that the 
connectivity fees for the proprietary 
feed connections to which these market 
participants cease to subscribe 
represents potential revenue for 
competing consolidators. The 
Commission estimates that the 
connectivity fees associated with these 
10 to 15 dropped connections total 
approximately $27 million to $40 
million.2082 

The Commission believes that even 
though the $78 to $97 million estimated 
potential annual revenue is an 
underestimate, it is still large enough to 
support multiple competing 
consolidators. The estimated ongoing 
costs per competing consolidator range 
from $6.6 million to $8 million 
(including the ongoing Regulation SCI 
costs),2083 leaving substantial room for 
profits for multiple competing 
consolidators even after incurring initial 
costs. 

Finally, some commenters argued that 
most market participants interested in 
consolidated market data might become 
self-aggregators, which might shrink the 
customer base available to competing 
consolidators preventing the emergence 
of a healthy competing consolidator 
market.2084 While acknowledging that 
some market participants might become 
self-aggregators,2085 the Commission 
believes the market will still support 
multiple competing consolidators. A 

variety of market participants will likely 
demand the entirety or a subset of 
consolidated market data, including 
market participants who currently rely 
on SIP data as well as market 
participants who might switch from the 
exchanges’ proprietary data feeds to 
consolidated market data.2086 However, 
only a small portion of these are 
permitted to and will likely choose to be 
self-aggregators. For instance, few, if 
any, of the market participants who 
currently rely only on SIP data will 
become self-aggregators under the 
amendments because of the extensive 
investment and technical expertise that 
is needed to become a self- 
aggregator.2087 Additionally, of the 
market participants who might switch 
from using the exchanges’ proprietary 
data to consolidated market data, only 
certain market participants and with 
certain limitations are permitted to self- 
aggregate under the amendments.2088 
Other market participants who are not 
permitted to self-aggregate but who are 
consumers of the exchanges’ proprietary 
data will need to subscribe to a 
competing consolidator if they switch to 
using consolidated market data.2089 On 
the other hand, the Commission 
acknowledges that while the number of 
potential self-aggregators might be small 
their overall trading volume might be 
large, because these market participants 
are also likely some of the highest 
trading-volume broker-dealers and 
registered investment advisors. 

e. Competing Consolidators’ Ability To 
Offer Differentiated Products 

The last factor that may affect the 
reasonableness of the assumption that a 
sufficient number of competing 
consolidators will enter the market is 
the ability to offer differentiated 
products, determined by the demand for 
differentiated products and the 
feasibility of supplying differentiated 
products. The greater the ability to offer 
differentiated products, the more 
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2090 Some commenters agreed. See, e.g., Angel 
Letter at 3, 19; NBIM Letter at 2. See also supra 
Section V.B.3(a). 

2091 Several commenters agreed with the 
Commission. See, e.g., BestEx Research Letter at 5; 
NYSE Letter II at 9; IEX Letter at 9; MEMX Letter 
at 5. 

2092 See infra Section V.C.2(b) for a discussion on 
the relationship between differentiation and prices. 

2093 Several commenters agreed with the 
Commission that investors have diverse market data 
needs. See, e.g., IEX Letter at 9; MEMX Letter at 5; 
NYSE Letter II at 9; Angel Letter at 9. 

2094 See infra Section V.C.2(a)(i)e for a discussion 
of the influence of fees on the ability to 
differentiate. 

2095 See, e.g., NYSE Letter II at 4; Data Boiler 
Letter I at 79. 

2096 See NYSE Letter II at 4; Nasdaq Letter IV at 
25. 

2097 See Data Boiler Letter I at 79. 
2098 See infra Section V.C.2(b)(ii) for further 

discussion of these fees. 
2099 See supra Section V.C.2(a)(i)b for a 

discussion on the potential new fee structures 
under the amendments. 

2100 See supra Section V.C.2(b) for an additional 
discussion on differentiated products and data fees. 

competing consolidators are likely to 
register until no economic incentives 
are left for new entry. In fact, the ability 
to differentiate may be necessary to 
ensure multiple competing 
consolidators can serve the market for 
the following reasons. As discussed 
above, the production of consolidated 
data involves relatively higher fixed 
costs (e.g., connectivity to the 
exchanges, data storage, technical 
infrastructure needed to process large 
amounts of data), and lower variable 
costs (e.g., costs of delivering the 
processed data to each customer).2090 In 
such markets, the firms have additional 
incentives to increase the number of 
their customers in order to spread the 
fixed cost across a larger base of 
consumers. Without differentiation, the 
fixed cost nature of the market, and 
resulting economies of scale, could 
result in only one competing 
consolidator, because the largest 
competing consolidator would be able 
to offer the most competitive price. 

The Commission believes that 
differentiation will likely be possible 
both because market participants 
demand different market data products 
and services and because competing 
consolidators will have the incentives 
and ability to offer differentiated 
products to service those diverse needs. 

Market participants’ demand for 
consolidated market data products is 
heterogeneous because there are many 
different investor types (e.g., retail 
investors, small banks, market 
participants focused on value 
investment) that have differing 
investment strategies, and therefore, 
different data needs.2091 

Additionally, competing 
consolidators will have the incentives 
and ability to differentiate their 
products to meet their customers’ 
diverse needs. The Commission believes 
that competing consolidators will have 
strong incentives to offer differentiated 
products because of its potential 
implications for their survival in the 
market place.2092 By offering products 
that are responsive to each type of 
customer’s specific needs, competing 
consolidators can specialize and reduce 
their costs with this specialization. They 
can then pass these costs savings on to 
their customers as lower consolidation 
and dissemination fees and as a result 

capture market share. For example, 
competing consolidators could meet 
investors’ diverse demand by offering 
different data products that range from 
the entirety of consolidated market data 
to subsets of consolidated market data 
such as top of book products.2093 In 
addition, some competing consolidators 
could differentiate themselves by 
specializing in lower latency data for a 
segment of the market where trading 
strategies require high speed data 
access. Other competing consolidators 
could target data users who might prefer 
not to have the lowest latency product 
if the higher latency products came with 
a lower price or additional analytics. 
Competing consolidators could offer a 
range of user interfaces and analytics 
(e.g., various ways to display 
consolidated data, or provide 
forecasting services) that appeal to 
different data users or could even offer 
an analytical environment to customize 
analytics (e.g., offer software tools 
allowing market participants to analyze 
and summarize consolidate data). 
Differentiation along these dimensions 
will allow competing consolidators to 
offer different services at potentially 
different prices to different types of end 
users. 

Competing consolidators will also 
have the ability to differentiate because 
the amendments do not restrict the type 
or variety of products they can offer, 
which will be determined by 
competitive forces. Additionally, the 
amendments do not require competing 
consolidators to offer the entirety of 
consolidated data, potentially allowing 
them some fixed cost savings (e.g., on 
their connectivity and processing costs) 
if they offer narrower data content than 
the entirety of consolidated market data. 
However, there is some uncertainty 
about the extent to which competing 
consolidators can differentiate, because 
how fees are set by the effective national 
market system plan(s) might affect the 
feasibility to offer such diverse 
products.2094 For example, while with 
differentiation competing consolidators 
can save on costs and lower their 
consolidation and dissemination fees, in 
the absence of differential prices for 
data content, competing consolidators’ 
differentiated products will have 
smaller corresponding price differences 
from their customers’ perspective. This 
is because the biggest component of the 
overall data fees (i.e., data content, 

consolidation and dissemination, and 
connectivity fees) that the market 
participants pay will likely be data 
content fees that will go to the effective 
national market system plan(s). Thus, 
cost savings passed onto customers in 
terms of lower consolidation and 
dissemination fees will make a limited 
difference when customers are 
comparing overall data fees. As a result, 
potential competing consolidators will 
have a narrower price band within 
which to differentiate themselves and 
price their products. 

Some commenters expressed concern 
that competing consolidators will not 
offer differentiated products.2095 Some 
commenters said that market 
participants’ ability to receive 
differentiated products depends on the 
choices of the Operating Committee(s) 
of the national market system plan(s) 
and competing consolidators, and that, 
the absence of differentiation will 
recreate the status quo.2096 Another 
commenter stated that competing 
consolidators will not differentiate 
because this business will rely on 
economies of scale (i.e., achieving cost 
savings by increasing their scale), not on 
economies of scope (i.e., achieving cost 
savings by increasing their product 
offerings).2097 The Commission believes 
that competing consolidators will offer 
differentiated products for two reasons. 

First, while the Commission cannot 
be certain of whether such fees would 
provide discounts for those who wish to 
receive subsets of consolidated market 
data or based on usage categories,2098 
the Commission believes that some form 
of differential pricing for consolidated 
market data is the most likely outcome 
as discussed above.2099 With differential 
pricing for the data content underlying 
consolidated market data, competing 
consolidators will have greater 
opportunity to offer differentiated 
products to market participants.2100 
Likewise, exchanges continuing to offer 
connectivity at different latencies with 
different corresponding prices would 
further promote product differentiation 
by competing consolidators. This is 
because differential connectivity fees 
will lead to different fixed costs for 
competing consolidators (e.g., 
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2101 See Data Boiler Letter I at 56. 
2102 See infra Section V.C.2(a)(ii)a for a discussion 

on the probability and potential results of having 
a single competing consolidator operate in the 
market. 

2103 One of the commenters did not ‘‘find any 
fault’’ with the Commission’s assessment over the 
potential competitive outlook of the competing 
consolidator market. The commenter stated that 
‘‘[t]he Department finds no fault with the SEC’s 
preliminary determination that the risk is low that 
either no new SIP Data consolidators enter or only 
very few enter.’’ See DOJ Letter at 5. 

2104 See infra Section V.C.2(b). 
2105 See infra Section V.C.2(c). 
2106 Id. 
2107 See infra Section V.C.2(e)(ii) for a discussion 

on the heightened requirements for ‘‘critical SCI 
systems’’ versus standard requirements for ‘‘SCI 
systems.’’ 

2108 See, e.g., Nasdaq Letter IV at 2, 3, 23, 24, 47; 
NYSE Letter II at 13, 16; TechNet Letter II at 2; 
Angel Letter at 20; IDS Letter I at 3, 7. See also 
supra note 615. 

2109 See, e.g., ACTIV Financial Letter at 1; McKay 
Letter at 2; NovaSparks Letter at 1; MIAX Letter at 
1 for an expression of their interest in registering 
as competing consolidators. 

2110 See NovaSparks Letter at 1. 
2111 See infra Section V.C.2(a)(ii)a for a discussion 

on conflicting profit incentives of some potential 
competing consolidators. 

competing consolidators specialized in 
serving higher latency customers can 
purchase slower or lower capacity 
connectivity products and lower their 
fixed costs), and thus, different 
consolidation and dissemination and 
connectivity fees can be charged to their 
customers. Finally, competing 
consolidators are not required to 
consolidate and disseminate the entirety 
of consolidated market data, for 
example if they want to concentrate on 
a customer segment that prefers 
narrower data content. All of these— 
differential data content fees, the 
exchanges’ differential connectivity 
fees, and the lack of a requirement to 
process and provide the entire data 
content of consolidated market data— 
will allow a larger price band over 
which potential competing 
consolidators can differentiate and price 
their products to serve their customers’ 
diverse needs. On the other hand, this 
differentiation can still take place, in a 
more limited way, even if the effective 
national market system plan(s) do not 
implement any differential data content 
fees. 

Second, the Commission believes 
that, for competing consolidators, scale 
and differentiation and specialization 
are complements not substitutes, as 
suggested by one of the commenters.2101 
Competing consolidators could expand 
their scale and market share to be able 
to spread their fixed costs over a larger 
set of customers than they otherwise 
would, by relying on their differentiated 
product offerings, similar to how the 
third party data aggregators operate 
today. For example, current third party 
data aggregators can be focused on more 
or less latency sensitive segments of the 
market and use this differentiation as a 
way to reach a larger set of customers 
than they otherwise would. The 
Commission believes that this business 
model will carry over into the new 
competing consolidator business, and 
could similarly differentiate across a 
variety of product characteristics such 
as latency, data content, analytics, and 
user interfaces. 

Finally, in the absence of 
differentiation, the market might end up 
with only one competing 
consolidator; 2102 however, the 
Commission believes this is a low 
probability outcome for the reasons 
discussed above. 

(ii) Risk of Few Competing Consolidator 
Registrants 

As discussed in the previous section, 
there are several factors that may affect 
the number of competing consolidators 
entering the market. These factors 
determine the number of competing 
consolidators, which in turn determines 
the level of competition and ultimately 
the magnitude of benefits from the final 
amendments. While the Commission 
recognizes uncertainty in some of these 
factors, the Commission believes that it 
is reasonable to assume that there will 
be a sufficient number of competing 
consolidators to achieve the benefits of 
the rulemaking and that the risk that the 
anticipated benefits of the amendments 
will not materialize because of 
insufficient competition among 
competing consolidators is low.2103 

The assumption that there will be a 
sufficient number of competing 
consolidators entering the market affects 
some economic effects of the 
decentralized consolidation model. 
Generally, many of the benefits and 
competitive considerations below 
depend on this assumption. For 
example, the Commission believes that 
competition among competing 
consolidators will lead to lower fees 
paid by market participants for 
consolidated market data products,2104 
larger gains in efficiency in the delivery 
of consolidated market data products 
and market data communication 
innovations,2105 as well as a reduction 
in data consolidation and dissemination 
latencies.2106 In addition, some of the 
costs discussed below also depend on 
this assumption. For example, after the 
transition ends, the decentralized 
consolidation model will decrease 
regulatory compliance costs imposed by 
Regulation SCI on existing exclusive 
SIPs that may register as competing 
consolidators, by changing their systems 
from ‘‘critical SCI systems’’ to ‘‘SCI 
systems.’’ 2107 

Some commenters questioned the 
Commission’s assumption that there 
will be a sufficient number of competing 
consolidators and argued that there is 
not sufficient industry support for 

competing consolidators.2108 On the 
other hand, several commenters 
indicated an interest in becoming a 
potential competing consolidator 2109 
and one commenter predicted that 
several of the other current market 
participants will come forward to 
become one.2110 

The Commission continues to believe 
that the risk that the anticipated benefits 
of the amendments will not materialize 
because the likelihood of insufficient 
competition among competing 
consolidators is low. Specifically, based 
on its analysis, as well as its experience 
and judgment, the Commission believes 
that there will initially be at least two 
competing consolidators and entry into 
the competing consolidator market 
space will likely continue until no 
economic incentives are left for any new 
competing consolidators to enter. The 
Commission believes that the most 
likely outcome is three or more 
competing consolidators with at least 
one competing consolidator that is not 
affiliated with either one of the 
exchanges currently operating the 
exclusive SIPs or an exchange that has 
sufficient proprietary data revenue that 
would create conflicting profit 
incentives.2111 The Commission 
believes that this scenario will likely 
lead to vigorous competition and, as a 
result, will be enough for the predicted 
benefits to materialize. 

a. Likelihood of Zero or One Competing 
Consolidator 

In this section, the Commission 
analyzes the likelihood of zero or one 
competing consolidators registering and 
believes that the risk of either of these 
outcomes is low because of the strong 
incentives to enter. As such, and also 
because of the transition period 
requirements, the risk that the 
amendments will not achieve their 
benefits because only one or no 
competing consolidators register is low. 

One commenter stated that the EU has 
been attempting to create a market for 
competing consolidators, but ‘‘no 
consolidators have signed up. By 
declaring that the risk of few or zero 
consolidators is low, the Commission 
appears to be signaling ignorance of the 
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2112 See Angel Letter at 20. 
2113 The Commission does not believe that lack of 

potential consolidated tape providers (the EU 
equivalent of competing consolidators) in Europe 
has any implications for the U.S. markets or the 
predictions of the amendments because the 
regulatory framework within which the European 
market participants operate is very different from 
the U.S. Most significantly, the relevant European 
regulation, MiFID II, ‘‘does not mandate the 
establishment of a CT [consolidated tape] in the EU 
and does not oblige trading venues and APAs 
[approved public arrangements] to submit 
transaction data to a CTP [consolidated tape 
provider] for consolidation. The latter solution is 
the one chosen by the legislation in the US.’’ Under 
the European regulatory framework, both the 
supply of and demand for market data would be 
uncertain, making it an economic calculation very 
different from the one the potential competing 
consolidators will make in the U.S. See European 
Securities and Markets Authority, MiFID II/MiFIR 
Review Report No. 1, at 35, available at https://
www.esma.europa.eu/sites/default/files/library/ 
mifid_ii_mifir_review_report_no_1_on_prices_for_ 
market_data_and_the_equity_ct.pdf (last accessed 
Sept. 1, 2020). For additional discussion on how the 
European market data framework is different from 
the one in the U.S., see Philip Stafford, EU-backed 
study calls for new body to track equities trades, 
FINANCIAL TIMES (Oct. 7, 2020), available at 
https://www.ft.com/content/616acec6-cfc4-44d4- 
95c0-6053a041e0d7. 

2114 See, e.g., Equity Markets Association Letter at 
2; NYSE Letter II at 24; Nasdaq Letter IV at 5. The 
two exchanges operating the exclusive SIPs stated 
that the exclusive SIP model performs very well 
and does not need to be replaced with the 
decentralized consolidation model. 

2115 One commenter said that its letter discusses 
‘‘the significance of establishing a level playing 
field by ensuring fair and equal access to exchanges 
and the need to extend these principles to the legs 
of the market data distribution system over which 
an exchange (or an exchange affiliate) may exercise 
direct or indirect control.’’ See McKay Letter at 2. 
See also ACTIV Financial Letter at 2; MIAX Letter 
at 1. 

2116 See, e.g., ACTIV Financial Letter at 1; McKay 
Letter at 2; NovaSparks Letter at 1; MIAX Letter at 
1 for an expression of their interest in registering 
as competing consolidators. One market participant 
submitted a comment letter to an NYSE filing fee 
where the market participant stated that ‘‘Virtu 
plans to establish a competing consolidator to 
provide competitive market data products.’’ See 
letter from Douglas A. Cifu, Chief Executive Officer, 
Virtu Financial, to Vanessa A. Countryman, 
Secretary, Commission, dated Aug. 28, 2020, 
available at https://www.sec.gov/comments/sr-nyse- 
2020-05/srnyse202005-7707480-222891.pdf. See 
also IEX Letter at 2, 3. 

2117 One of the commenters, an exchange, 
expressed an interest in becoming a competing 
consolidator. See MIAX Letter at 1. Additionally, in 
the past, the same exchange was an active 
contender to run one of the exclusive SIPs. The 
announcement made by the law firm conducting 
the tender offer stated that ‘‘The UTP Operating 
Committee short-listed four firms as the finalists for 
the RFP bid: CenturyLink, MIAX Technologies, 
Nasdaq and Thesys Technologies’’ available at 
https://www.jandj.com/sites/default/files/library/ 
UTP_SIP_Processor_Announced_2014.pdf (last 
accessed Sept. 7, 2020). 

2118 See supra Section III.H for a discussion on 
details of the transition period. 

2119 The requirements of Regulation SCI will not 
apply to competing consolidators during an initial 
phase in period after the effective date of this 
rulemaking. See supra Section III.F for a discussion 
of the amendments to Rule 1000 of Regulation SCI. 

2120 Throughout this section, ‘‘entry by an 
exchange operating an exclusive SIP’’ refers to 
either the exchange or one of its affiliates becoming 
a competing consolidator. 

2121 See infra Section V.C.2(d) for a discussion of 
the indirect costs of the decentralized consolidation 
model. 

2122 See supra Section III.H for a discussion on 
the transition and initial registration period. 

2123 See supra note 2109. 
2124 One commenter stated that ‘‘[o]ne possibility 

is that only two consolidators will emerge (the 
Continued 

experience of other countries.’’ 2112 The 
Commission does recognize the risk of 
no entry, but believes that strong 
incentives to enter render this risk low 
and that the European experience is not 
relevant to the U.S. because the 
regulatory framework in Europe is very 
different from that in the U.S.2113 

There is some risk of no entity 
entering the new competing 
consolidator business for two reasons 
and if no entity enters as a competing 
consolidator, none of the Commission’s 
predicted benefits will materialize. 
First, the potential registrants with some 
of the lowest entry barriers are also the 
same market participants who expressed 
a strong preference to maintain the 
current status quo.2114 Second, potential 
registrants who expressed interest in 
becoming competing consolidators also 
expressed some concern about not being 
able to compete with any potential 
competing consolidators affiliated with 
the exchanges operating the exclusive 
SIPs, because they might not be 
competing on a level playing field.2115 

However, the Commission believes 
that this risk is low. Even if the two 

exchanges operating the exclusive SIPs 
choose not to become competing 
consolidators, there are several other 
potential entrants that stated that they 
are interested in becoming a competing 
consolidator.2116 For example, one or 
more of the exchanges that do not 
currently operate an exclusive SIP have 
incentives to, and are likely to, enter the 
new competing consolidator 
business.2117 Entry into the competing 
consolidator business would provide 
these exchanges new data processing 
and dissemination, as well as 
connectivity, revenues. Additionally, 
being an entrant in the first wave could 
give a competing consolidator some first 
mover advantage—even if small—to 
capture a part of the market that is 
currently served by the exclusive SIPs. 
The incentive to have a first mover 
advantage will only be available to 
competing consolidators during the 
initial registration period. In particular, 
the provision that temporarily precludes 
registration once the initial registration 
period closes would provide an 
incentive to register early, during the 
initial registration period.2118 
Furthermore, entry costs are going to be 
lowest during this initial transition 
period,2119 making it more attractive to 
register before this temporary relief 
expires. 

In the unlikely event that only a 
single competing consolidator enters the 
market, very few of the Commission’s 
benefit predictions may materialize. The 
Commission believes that market 
participants may receive some benefits 

such as a degree of latency reduction 
and some cost savings from only 
needing to connect to a single data 
provider instead of the two exclusive 
SIPs. However, overall, most of the 
predicted benefits depend on the new 
competing consolidator business being a 
competitive market, and therefore, will 
not likely materialize if only a single 
competing consolidator registers. 

The Commission believes that a single 
competing consolidator scenario is also 
a low probability outcome. The 
Commission believes that both of the 
exchanges operating the exclusive SIPs 
have strong incentives to enter 2120 the 
new competing consolidator market 
because under the amendments, the 
exclusive SIPs will no longer be the 
exclusive consolidators and 
disseminators of market data and this 
will lead to potential revenue losses for 
the exchanges operating the exclusive 
SIPs.2121 The exchanges operating the 
exclusive SIPs will be incentivized to 
enter during the initial registration 
period to start recouping some or all of 
their potential losses, because 
competing consolidators that do not 
enter during the initial wave will not be 
able to register and operate until the 
Commission opens up the registration 
process again.2122 Additionally, the two 
exchanges operating the exclusive SIPs 
have entry costs, profit potentials, and 
economic interests similar to each other. 
Thus, neither exchange may leave the 
new consolidated market data business 
entirely to the other one and not pursue 
the chance to recoup some or all of their 
potential losses from no longer having 
the exclusive rights to consolidate and 
disseminate market data. Finally, as 
mentioned above, there are several other 
market participants who already have 
expressed an interest in becoming a 
competing consolidator, expanding the 
potential pool of initial entrants.2123 

b. Likelihood of Two Competing 
Consolidators and Impact on Benefits 

The Commission believes that the 
likelihood that only two market 
participants enter as competing 
consolidators is slightly higher than the 
likelihood of zero or one.2124 This will 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00175 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2

https://www.esma.europa.eu/sites/default/files/library/mifid_ii_mifir_review_report_no_1_on_prices_for_market_data_and_the_equity_ct.pdf
https://www.esma.europa.eu/sites/default/files/library/mifid_ii_mifir_review_report_no_1_on_prices_for_market_data_and_the_equity_ct.pdf
https://www.esma.europa.eu/sites/default/files/library/mifid_ii_mifir_review_report_no_1_on_prices_for_market_data_and_the_equity_ct.pdf
https://www.esma.europa.eu/sites/default/files/library/mifid_ii_mifir_review_report_no_1_on_prices_for_market_data_and_the_equity_ct.pdf
https://www.jandj.com/sites/default/files/library/UTP_SIP_Processor_Announced_2014.pdf
https://www.jandj.com/sites/default/files/library/UTP_SIP_Processor_Announced_2014.pdf
https://www.sec.gov/comments/sr-nyse-2020-05/srnyse202005-7707480-222891.pdf
https://www.sec.gov/comments/sr-nyse-2020-05/srnyse202005-7707480-222891.pdf
https://www.ft.com/content/616acec6-cfc4-44d4-95c0-6053a041e0d7
https://www.ft.com/content/616acec6-cfc4-44d4-95c0-6053a041e0d7


18770 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

current operators of the CTA and UTP plans).’’ See 
Angel Letter at 20. 

2125 The Commission believes an outcome of two 
competing consolidators, where one or both are 
unaffiliated with either of the exchanges operating 
the exclusive SIPs, is a very low probability one. 
This is because, as discussed above, the 
Commission believes that in such a situation both 
of the exchanges operating the exclusive SIPs will 
have incentives to enter. Thus it is unlikely that this 
would be a two competing consolidator scenario. 

2126 See, e.g., ACTIV Financial Letter at 1; McKay 
Letter at 2; NovaSparks Letter at 1; MIAX Letter at 
1 for the risks the commenters state about 
competing consolidators’ ability to compete on 
level playing field. 

2127 One commenter stated that just having SIAC 
and Nasdaq UTP as competing consolidators will 
not create a very competitive market because it 
‘‘will do little to encourage innovation or price 
competition as intended by the Proposal.’’ See 
MIAX Letter at 4. 

2128 One commenter agreed. See Angel Letter at 
21. 

2129 For a competing consolidator affiliated with 
an exchange that has a proprietary data revenue 
stream, there could be conflicting profit incentives 
as described in Section V.C.2(a)(ii)b. The degree of 
this conflicting profit incentive will depend on the 
size of the proprietary data stream relative to the 
exchange’s overall revenues. 

most likely happen if two competing 
consolidators affiliated with the 
exchanges operating the exclusive SIPs 
file to be the two initial entrants,2125 
because the disclosure of their identities 
will potentially deter other potential 
competing consolidators from 
registering. The exclusive SIPs have a 
lot of experience in data consolidation 
and dissemination, which might deter 
other potential competing consolidators 
from entering. Additionally, while 
several commenters expressed an 
interest in becoming competing 
consolidators, they also listed several 
issues they see as potential risks.2126 
Most of those risks were about the 
exchanges operating the exclusive SIPs 
not creating a level playing field for 
competing consolidators that are not 
affiliated with them. To the extent that 
any potential competing consolidator 
believes that they cannot compete with 
the exchanges operating the exclusive 
SIPs, they might not register as 
additional competing consolidators, 
leaving the market with only two 
competing consolidators where both are 
affiliated with the exchanges operating 
the exclusive SIPs. 

In the event that the consolidated 
market data business is served by only 
two competing consolidators that are 
both affiliated with the exchanges 
operating the exclusive SIPs, some of 
the economic benefits of the competing 
consolidator model may be limited. In 
particular, while this result could 
produce lower gains in delivery 
efficiency, innovation, and latency 
differentials and less competitive 
pressure on data processing and 
delivery fees, it could bring some degree 
of competition and corresponding 
benefits relative to the exclusive SIP 
model. 

If the only competing consolidators to 
enter are the exchanges operating the 
exclusive SIPs, the outcome could be 
lower gains in data delivery efficiency 
and innovation, and smaller reductions 
in data consolidation and dissemination 
latencies. This may be the case 
primarily because competing 
consolidators that are affiliated with the 

exchanges operating the exclusive SIPs 
would have conflicting profit 
incentives. For a portion of the market 
participants, new consolidated market 
data and proprietary data could be close 
substitutes. Thus for competing 
consolidators serving those market 
participants, the consolidated market 
data business may cannibalize profits 
from their parent company’s proprietary 
data business. In that case, these 
competing consolidators would have to 
weigh their potential revenue gains from 
the competing consolidator business 
against their parent company’s potential 
losses from the proprietary data 
business. This prospect would reduce 
these competing consolidators’ 
incentives to compete in this new 
business line.2127 Under this scenario, if 
the market is being served only by two 
competing consolidators both affiliated 
with the exchanges operating the 
exclusive SIPs, market participants 
would lack a consolidated market data 
product vendor without conflicting 
profit incentives. 

Additionally, if there are only two 
competing consolidators both with 
conflicting profit incentives, there may 
not be strong downward competitive 
pressure on data processing and 
delivery fees. The Commission’s 
prediction about any downward 
pressure on data processing and 
delivery fees depends on the strength of 
competition among competing 
consolidators. Having just two 
competing consolidators—both 
affiliated with an exchange, with similar 
economic incentives, and a shared 
history of serving the whole SIP data 
market without competing with each 
other—could soften competition. 
Specifically, these two competing 
consolidators might explore 
opportunities to differentiate in ways 
that limit competition, such as offering 
products in different sets of stocks or 
capturing completely different segments 
of the market. If market participants 
would not see these two competing 
consolidators’ products as viable 
substitutes, they would not be able to 
switch between them. And this would 
remove most of the competitive pressure 
on data processing and delivery fees. 

However, even the scenario with only 
two competing consolidators affiliated 
with the exchanges operating the 
exclusive SIPs will bring some degree of 
competition and corresponding benefits 
relative to the exclusive SIP model. 

Unlike the exclusive SIPs today, the 
exchange-affiliated competing 
consolidators will operate under a threat 
of competition from each other and from 
other potential entrants if an economic 
opportunity presents itself. In 
particular, the exchange-affiliated 
competing consolidators will still have 
an economic incentive to target each 
other’s customers by introducing new 
data products serving those customers’ 
needs. In addition, there will likely be 
some latency benefits from being able to 
get a consolidated feed from a single 
competing consolidator instead of the 
two exclusive SIPs. Additionally, 
market participants might see some 
decline in their consolidation and 
dissemination costs for equivalent 
data.2128 Finally, if an economic 
opportunity emerges, perhaps because 
of supra-competitive prices charged by 
the existing competing consolidators 
that are affiliated with the exchanges 
operating the exclusive SIPs, another 
market participant might register to 
become a new competing consolidator, 
and try to capture those customers with 
product offerings at lower prices. 

c. Likelihood of Three or More 
Competing Consolidators With at Least 
One Unaffiliated Third Party Registrant 
and Impact on Benefits 

The Commission believes that the 
most likely scenario for the new data 
consolidation business is for there to be 
three or more entrants, where at least 
one of the newly registered competing 
consolidators is not affiliated with 
either one of the exchanges operating an 
exclusive SIP or an exchange with a 
proprietary data revenue stream enough 
to create conflicting profit 
incentives.2129 The Commission 
believes that this scenario will likely 
lead to vigorous competition and, as a 
result, will be enough for the predicted 
benefits to materialize. 

The Commission believes that in 
addition to the exchanges operating a 
current exclusive SIP, there are several 
market participants, such as current 
third party data aggregators or other 
intermediary product and/or service 
providers or exchanges that do not 
currently operate an exclusive SIP that 
would have the capability and 
incentives to enter the newly created 
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2130 One commenter said that ‘‘[t]he Commission 
cites only a handful of entities who sought to 
become data processors in the context of a 
guaranteed monopoly.’’ See NYSE Letter II at 19. 
The Commission agrees and notes that for the 2014 
UTP SIP tender 11 intent to bid letters were 
submitted. Similarly, for the CAT SIP tender over 
30 intent to bid letters were submitted. See 2014 
UTP SIP tender processor selection announcement, 
available at https://www.jandj.com/sites/default/ 
files/library/UTP_SIP_Processor_Announced_
2014.pdf (last accessed Aug. 12, 2020); 2017 CAT 
SIP tender processor selection announcement, 
available at https://financialservices.house.gov/ 
uploadedfiles/11.30.2017_mike_beller_
testimony.pdf (last accessed Aug. 12, 2020). 

2131 See, e.g., McKay Letter at 2; ACTIV Financial 
Letter at 1; NovaSparks Letter at 1; MIAX Letter at 
1 for an expression of their interest in registering 
as competing consolidators. See also letter from 
Douglas A. Cifu, Chief Executive Officer, Virtu 
Financial, to Vanessa A. Countryman, Secretary, 
Commission, dated Aug. 28, 2020, available at 
https://www.sec.gov/comments/sr-nyse-2020-05/ 
srnyse202005-7707480-222891.pdf. 

2132 See, e.g., McKay Letter at 1 note 1; ACTIV 
Financial Letter at 1 note 1; NovaSparks Letter at 
1; MIAX Letter at 1. 

2133 One of the commenters said that while it 
would like to contemplate being a competing 
consolidator, any contender would need a large 
customer base that the commenter believes it does 
not have. According to the commenter, the big 
market data aggregators with an existing large 
customer base are the ones that can achieve this. 
The Commenter said that ‘‘[d]ominated (sic) market 
data aggregators, like Bloomberg and Refinitiv, 
would most likely spread their fixed cost to large 
customer base in quickest time.’’ See Data Boiler 
Letter I at 84; Data Boiler Letter II at 1. 

2134 See supra note 1777. Companies that 
normalize market data take in raw data delivered 
in a variety of protocols and, using feed handlers, 
normalize into single protocol different from the 
one used by the original venue. This way a data 
user can receive one feed using one streaming 
protocol. See Vela blog, available at https://
info.tradevela.com/definitive-guide-to-market-data#
normalisation (last accessed Sept. 17, 2020). 

2135 See infra Section V.C.2(c) for a discussion on 
the benefits of the decentralized consolidation 
model. 

2136 See Nasdaq Letter IV at 23, 24. 
2137 See supra Section V.C.2(b) for a discussion of 

fees as one of the factors to influence the strength 
of competition in the competing consolidator 
business. 

2138 In a market, more efficient companies have 
lower production costs and therefore can lower 
their prices relative to and capture market share 
from higher cost, thus more inefficient, companies. 

competing consolidator business.2130 
Some of the commenters already 
expressed an interest in doing so.2131 

Several current market participants, 
such as third party data aggregators or 
other intermediary product and/or 
service providers in the market data 
space, have the technical 
capabilities,2132 customer base,2133 and 
incentives a new entrant would need. 
Some of the potential competing 
consolidators that might register to enter 
this new business line are some of the 
most technically sophisticated industry 
participants. These market participants 
are currently operating in adjacent 
markets (e.g., proprietary data 
aggregation business), making entry into 
the new consolidated data business 
easier. Others currently serve as 
normalizers of the SIP data for retail 
investors.2134 They are experienced in 
market data processing and 
dissemination, and already serve a 
portion of the market. 

These potential competing 
consolidators also have the incentives to 
enter this new competing consolidator 

business. For an exchange that does not 
currently operate an exclusive SIP, 
competing consolidator business would 
provide an opportunity to get new data 
consolidation and dissemination as well 
as connectivity revenues. For a third 
party data aggregator, it would be a 
chance to build upon its existing 
business. For example, if a current third 
party data aggregator’s main revenue 
source is its normalized SIP data 
products, then registering as a 
competing consolidator would be the 
most direct way for this data aggregator 
to continue receiving its revenue stream. 
Even if a current third party data 
aggregator is mainly focused on the 
proprietary data aggregation business, 
becoming a competing consolidator 
would be a new revenue source and 
would not create the same conflicting 
profit incentives described above. 

The Commission believes that if three 
or more competing consolidators enter 
the market where at least one of them 
is not affiliated with either one of the 
exchanges operating the exclusive SIPs 
or an exchange with sufficient 
proprietary data revenue to create 
conflicting profit incentives, this 
scenario will lead to vigorous 
competition and will be enough for the 
predicted benefits to materialize. The 
conflicting profit incentives described 
above stem from a competing 
consolidator’s proprietary data 
customers switching to use consolidated 
market data products if the data content 
and speed of the latter become a viable 
substitute for them. The conflicting 
profit incentives would stem from the 
fact that the exchange would have data 
content revenues to lose as a result of its 
competing consolidator’s customers 
switching from proprietary data to 
consolidated market data. But if an 
exchange does not have significant data 
content revenues to lose, they would not 
have such a conflicting profit incentive. 
A competing consolidator’s revenues 
will mainly come from its data 
processing, dissemination, and 
connectivity services, irrespective of the 
data content it disseminates. Without 
conflicting profit incentives, such a 
competing consolidator will focus on 
expanding its revenue base by 
aggressively pursuing consolidated 
market data product clients and 
capturing an ever larger market share. 
As part of this pursuit, this competing 
consolidator would have an incentive to 
innovate to gain efficiency and speed in 
data processing and delivery, reduce its 
costs, and potentially pass on some of 
these cost savings to its clients to gain 
market share. Therefore, even if some of 
the potential competing consolidators 

have conflicting profit incentives, if at 
least one other competing consolidator 
is free from this conflict, competition 
will intensify. 

Overall, the Commission believes that 
there will initially be at least two 
competing consolidators and entry into 
the competing consolidator market 
space will likely continue until no 
economic incentives are left for new 
entry. The Commission believes that the 
most likely outcome is three or more 
competing consolidators with at least 
one competing consolidator that is not 
affiliated with either one of the 
exchanges operating the exclusive SIPs 
or with an exchange with a proprietary 
data revenue stream that creates 
conflicting profit incentives. As the 
number of competitors increase, the 
level of competition among them will 
intensify until no economic incentive is 
left for new entry. As discussed 
below,2135 intensifying competition will 
benefit market participants. 

One commenter stated that the 
Commission did not consider a possible 
scenario of ‘‘a relatively large number of 
high-cost consolidators charging high 
prices for NMS information.’’ 2136 As 
discussed above,2137 the Commission 
believes that a large number of high-cost 
competing consolidators will not be an 
equilibrium outcome, because while 
competing consolidators will have an 
incentive to differentiate and capture 
different segments of the market, they 
can also offer each other’s products if 
they see an economic opportunity to do 
so. If a large number of high-cost 
competing consolidators enter this new 
business line, over time the more 
efficient of those will capture market 
share from the less efficient ones.2138 
This is because more efficient 
competing consolidators will have 
lower costs and therefore the ability to 
charge lower prices to market 
participants and increase their market 
share. The ability to differentiate will 
not change this dynamic, because even 
as competing consolidators differentiate, 
this real threat of competition will 
discipline prices and efficiency in the 
consolidated market data space and will 
drive out inefficient competing 
consolidators. 
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2139 See NYSE Letter II at 15, 16; IDS Letter I at 
8, 9. See Proposing Release, 85 FR at 16794–95 for 
a discussion of the transition period. 

2140 See IDS Letter I at 8. 
2141 See NYSE Letter II at 16. 
2142 See supra Section III.H for a discussion on 

the three phases of the transition period. 
2143 See supra note 1356 for a discussion on the 

length of time it might take to reach this point in 
the transition to the decentralized consolidation 
model. 

2144 See supra Section III.C.7(i)(ii) for a discussion 
on the disclosure of an initial Form CC filer’s 
identity. 

2145 See IDS Letter I at 9. 
2146 See supra Section III.C.7(g)(ii) for a 

discussion on the requirements to file a notice of 
cessation. 

2147 Several commenters agree. See, e.g., NYSE 
Letter II at 19–20; STANY Letter II at 5. 

2148 The economic effect of more market 
participants purchasing expanded core data is 
discussed above in Section V.C.1(c). 

Some commenters questioned the 
likelihood of any potential competing 
consolidators entering the market 
because of the uncertainty associated 
with the proposed transition period.2139 
One commenter questioned whether 
market participants would have 
incentives to make large investments 
before the effective national market 
system plan(s) sets data content fees.2140 
Another commenter stated that potential 
entrants would have to make large 
investments ‘‘but would have no ability 
to earn any returns on those 
investments—or estimate when or if 
such returns would be realized—until 
after the Commission has elected to 
transition to the decentralized 
model.’’ 2141 

The Commission believes that three 
aspects of the adopted transition period, 
discussed above,2142 addresses the 
issues raised by the commenters. First, 
potential competing consolidators will 
be able to see and comment on the data 
content fees before deciding whether to 
register and become a competing 
consolidator. This will eliminate some 
of the uncertainties about the potential 
value of the new competing 
consolidator business. Second, in phase 
one, following the development and 
testing periods, potential competing 
consolidators will be able to start 
operating and earn revenues as soon as 
they complete their test period. Thus 
competing consolidators would not be 
making large investments to earn 
potential future returns at an uncertain 
time.2143 Finally, the Commission will 
implement an initial registration period 
with the following two features 
designed to encourage entry into the 
new competing consolidator business 
space. The first feature is the limited 
initial registration period, which limits 
market participants’ ability to enter the 
competing consolidator market until 
after the exclusive SIPs are retired, if 
they miss the first wave. This feature 
could encourage entry because being in 
the initial wave of competing 
consolidators could help market 
participants achieve a first mover 
advantage and capture some market 
share. However, the registration 
requirements for potential competing 
consolidators are the same whether they 

enter during the initial registration 
period or after the exclusive SIPs are 
retired. If a potential competing 
consolidator enters in the second wave, 
they will miss the opportunity to have 
a first mover advantage, but otherwise 
will go through the same registration 
process. The second feature is the 
disclosure of market participants’ 
identities shortly after their filing of a 
Form CC.2144 This feature, in 
combination with the first one, could 
encourage entry because once potential 
competing consolidators start to register, 
these disclosures will signal that there 
are market participants interested in 
becoming competing consolidators in 
addition to revealing their identities. 
This could encourage other potential 
competing consolidators to register 
instead of adopting a wait-and-see 
approach. 

Lastly, one commenter stated that the 
Commission ‘‘fails to consider the 
possibility that, once the new model 
was in place, sufficient numbers of 
competing consolidators could cease 
operations, resulting in a system that is 
not viable.’’ 2145 The Commission 
acknowledges that after the new model 
is established, there might be some on- 
going entry and exit of competing 
consolidators, an expected economic 
dynamic just like in every other market 
place. However, the Commission 
believes that there is no reason for the 
economic conditions of the market to 
change drastically to lead to a wave of 
competing consolidator exits and a 
consolidated market data space without 
enough competition for two reasons. 
First, demand for consolidated market 
data products is not likely to 
dramatically decline over time, because 
market participants need certain 
consolidated market data products for 
regulatory compliance. Second, supply 
by competing consolidators is also 
unlikely to decline dramatically because 
as discussed above,2146 a competing 
consolidator is required to provide 90 
calendar days’ notice of its cessation of 
operations. This advance notice will 
provide enough time for new competing 
consolidators to enter the market or 
existing competing consolidators to 
expand their products and services to 
meet any unmet demand stemming from 
a competing consolidator’s exit. 

(b) Analysis of the Impact on Data Fees 

The introduction of the decentralized 
consolidation model is likely to reduce 
the fees market participants will pay for 
consolidated market data. When 
comparing data fees for the consolidated 
market data with current data fees, this 
economic analysis holds data content 
constant. In other words, the fee 
comparison in this analysis is between 
what market participants will pay under 
the amendments versus what they 
currently would have to pay to access 
the same content. Specifically, the 
analysis finds that the amendments are 
likely to reduce, and unlikely to 
increase, fees paid for the equivalent of 
consolidated market data as well as the 
fees paid for the equivalent current SIP 
content. This effect on fees underlies the 
potential for many of the benefits and 
costs discussed above in Section V.C.1 
and below in Section V.D.1 to be 
realized. 

(i) Fees for Consolidated Market Data 
Content 

The Commission believes that the 
total fees for the equivalent of 
consolidated market data (i.e., data 
content, consolidation and 
dissemination, and connectivity fees) 
are likely to decline because of the 
amendments, but recognizes uncertainty 
about how the effective national market 
system plan(s) will set the fees for data 
content underlying consolidated market 
data offerings 2147 and how SROs will 
set the fees for connectivity necessary to 
receive the data content underlying 
consolidated market data as well as how 
the competing consolidators will price 
their services. As a result of lower fees, 
some market participants will choose to 
purchase more market data content than 
they purchase today, such as purchasing 
the expanded core data. The likelihood 
of this outcome will depend on the 
difference between total fees for 
consolidated market data and current 
total fees for equivalent data 
content.2148 

The Commission believes that three 
sets of fees may be affected as a result 
of this rule: Fees for data content 
underlying consolidated market data 
offerings, fees for the consolidation and 
dissemination of consolidated market 
data products, and fees for the 
connectivity services necessary to 
receive the data content underlying 
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2149 The first two fees are currently bundled into 
a single fee, which covers SROs’ data and the 
exclusive SIPs’ operations such as consolidation 
and dissemination of data. The amendments will 
unbundle these two components and will allow 
competing consolidators to provide the data 
consolidation and dissemination services. Under 
the rule, the fee for data content will be set by the 
effective national market system plan(s). See supra 
Section III.E.2(c) and Proposing Release, 85 FR at 
n. 96 for a discussion on the amendments to the 
provision regulating effective national market 
system plan(s) fee filings. Within 150 days of the 
effectiveness of Rule 614, the Operating 
Committee(s) of the effective national market 
system plan(s) will be required to propose the data 
content fees for the SROs’ data required to create 
consolidated market data and will then file the 
proposed fees with the Commission for 
consideration pursuant to Rule 608. See supra 
Section III.H.1. Competing consolidators will likely 
charge a second fee for their consolidation and 
dissemination services, which could also include 
associated costs for data access at exchanges and 
transmission of data between data centers. The fees 
for data consolidation and dissemination will be 
determined by competition among competing 
consolidators. Finally, SROs currently charge 
connectivity fees for both exclusive SIP and 
proprietary data feeds. Under the amendments, 
SROs could charge connectivity fees to competing 
consolidators and self-aggregators, which must be 
consistent with statutory standards. Currently, 
connectivity fees are charged to the market 
participants that connect to the exchange and not 
to end users. See Proposing Release, 85 FR at n. 
1017. Competing consolidators could charge 
connectivity fees to end users, which will be subject 
to competitive forces. 

2150 The Operating Committee(s) of the effective 
national market system plan(s) will have to propose 
the data content fees for the SROs’ data required to 
create consolidated market data and will then file 
the proposed fees with the Commission for 
consideration pursuant to Rule 608, within 150 
days of the effectiveness of Rule 614. See supra 
Section III.H.2. 

2151 For the purposes of this section, the 
Commission assumes that the Operating Committee 

of the effective national market system plan(s) will 
set fees for data content underlying consolidated 
market data offerings that are reasonably related to 
costs. See III.E.2(c) for a discussion of the statutory 
standards for fees on the data content underlying 
consolidated market data. See also supra note 21. 

2152 See supra Section III.B.6. These statutory 
standards include Section 6(b)(4) of the Exchange 
Act and Section 11A(c)(1)(D) and Rule 603(a) under 
Regulation NMS. 

2153 See Effective-Upon-Filing Adopting Release, 
supra note 17. 

2154 See supra Section III.B.6 and Section 
III.E.2(c). 

2155 See supra Section III.E.2(c); see also notes 
1175 and 1178. 

2156 See supra Section V.B.2(d); see, e.g., AHSAT 
Letter at 1; Better Markets Letter at 4. 

2157 In a comment letter, IEX provided data that 
the SRO markups on proprietary data may be large. 
In particular, IEX compared its own costs of 
providing proprietary market data with the fees 
charged by other exchanges for comparable 
produces and found markups of 900–1,800 percent. 
See Katsuyama Letter II; Letter from John Ramsay, 
Chief Market Policy Officer, Investors Exchange 
LLC, to Brent J. Fields, Secretary, Commission (Feb. 
4, 2019) (discussing the ‘‘all-in’’ cost to trade 
concept advocated by other exchanges). 
Additionally, in a letter submitted in advance of the 
Market Data Roundtable, one commenter stated that 

‘‘[t]he Exchanges have formulated pricing schemes 
that layer in redundant costs and fees which raises 
the true cost of market data well above the costs of 
producing and distributing the data’’ and that ‘‘the 
Exchanges impose multiple synthetic access fees for 
participants to physically connect to obtain the 
required data; these costs bear no relation to the 
Exchanges’ actual cost of the connectivity.’’ See 
letter from Douglas A. Cifu, Chief Executive Officer, 
Virtu Financial, to Brent J. Fields, Secretary, 
Commission, dated Oct. 23, 2018, at 3, 5, available 
at https://www.sec.gov/comments/4-729/4729- 
4558490-176196.pdf. 

2158 Currently, fees for SIP data and proprietary 
data are generally charged based on the number and 
type of end user of the data. For example, the CTA/ 
CQ Plan Schedule of Charges distinguishes fees by 
professional and nonprofessional subscribers and 
the number of devices. See CTA Plan, Schedule of 
Market Data Charges, supra note 1734; Proposing 
Release, 85 FR at n. 1511. The Nasdaq UTP Plan, 
Exhibit 2 provides separate fees for non- 
professionals and per device fees. See Proposing 
Release, 85 FR at n. 13 for Nasdaq UTP Plan. 
Similar user distinctions are made in proprietary 
data products. See Nasdaq, Price List—U.S. 
Equities, available at www.nasdaqtrader.com/ 
Trader.aspx?id=DPUSdata#tv (last accessed Jan. 30, 
2020) (showing Nasdaq TotalView usage fees, 
which provide fees for professional and non- 
professional subscribers); NYSE Proprietary Market 
Data Fees (as of Nov. 4, 2019), available at https:// 
www.nyse.com/publicdocs/nyse/data/NYSE_
Market_Data_Fee_Schedule.pdf (showing the NYSE 
Integrated Feed fee schedule, which distinguishes 
between professional and non-professional users). 

2159 See Proposing Release, 85 FR at 16839. See 
also supra Section I.B. 

2160 Several commenters supported this 
statement, some of whom stated that the fees for the 
exchanges’ proprietary data makes it hard for them 
to fulfill their regulatory requirements. See, e.g., 
AHSAT Letter at 1; Better Markets Letter at 4. But 
another commenter stated that this statement 
represents an ‘‘apples-to-oranges’’ comparison, 
because a DOB feed contains more information than 
the exclusive SIP feeds. See Nasdaq Letter IV at 49. 
The Commission is aware that there is more 
information in the DOB feeds than the SIP feeds; 
the comparison in this statement is of the SIP data 
fees to the proprietary data fees to explain how the 
two current data content components’ underlying 
consolidated market data are priced. This is because 
today any market participant that wants to get data 
content equivalent to consolidated market data 
would have to pay for certain DOB feeds as well 
as the SIP data feeds. 

consolidated market data from the 
SROs.2149 

d. Data Content Fees 
The Commission believes that the fees 

for the data content used to create 
consolidated market data are unlikely to 
increase and actually will likely be 
lower than today’s fees for equivalent 
data,2150 because the effective national 
market system plan(s) would have to 
satisfy the statutory standards that apply 
to such data. In addition, fees for data 
content underlying consolidated market 
data will be subject to a notice and 
comment period and Commission 
approval. As discussed above, the fees 
for the data content underlying 
consolidated market data must be fair, 
reasonable and not unreasonably 
discriminatory. One method for 
demonstrating compliance with such 
requirements is that fees are reasonably 
related to costs; this has been the 
principal method discussed by the 
Commission for analyzing the fairness 
and reasonableness of such fees for core 
data since the Market Information 
Concept Release.2151 

The Commission believes that the fees 
for consolidated market data will likely 
be subject to downward pressure. 
Specifically, the new data content 
underlying consolidated market data 
(i.e., depth of book data, auction 
information, and odd-lot information) 
are currently elements of proprietary 
data products, which are assessed under 
the statutory standards that apply to 
proprietary data and are effective on 
filing.2152 However, fees for data content 
underlying consolidated market data 
will be developed and proposed by the 
effective national market system plan(s) 
and will be subject to notice and 
comment.2153 As stated above,2154 the 
fees for the data content underlying 
consolidated market data must satisfy 
the statutory standards of being fair, 
reasonable, and not unreasonably 
discriminatory. The Commission has 
historically analyzed fees for 
consolidated SIP data generated under 
the national market system plans using 
a standard under which fees are 
reasonably related to cost, while its 
analysis of proprietary data fees has not 
been limited in this manner.2155 

Under such methodology, data 
content fees are likely to decrease 
because between 2010 and 2018, the 
proprietary data feed portion of the 
current fees for equivalent data appears 
to have increased at a rate that seems 
unlikely to have been based on 
costs.2156 To the extent that the 
exchanges have generally not attempted 
to justify their proprietary data fees on 
a cost basis but instead relied on other 
justifications, their fees seem to have 
outpaced their costs.2157 

The Commission believes that fees for 
content equivalent to the data content of 
consolidated market data will not 
increase because the downward 
pressure on fees noted above will not 
permit the fees for consolidated market 
data to be greater than the sum of the 
current fees for individual data 
components. Currently, market 
participants who want to access content 
equivalent to the data content of 
consolidated market data need to 
separately purchase SIP data and 
additional data elements from each 
exchange via proprietary data feeds.2158 
As discussed in the Proposing 
Release,2159 the Commission 
understands that SRO proprietary feeds 
for depth of book data are more 
expensive than the exclusive SIP 
feeds.2160 The Commission believes that 
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2161 See supra Section III.B.9(b) for a discussion 
on how the SROs will provide the data content 
underlying consolidated market data. 

2162 See supra Section V.C.1(c)(iv). 
2163 See id. 
2164 One commenter agreed with the 

Commission’s assessment however did not provide 
any analysis or data. See BlackRock Letter at 5. See 
also infra Section V.C.4(a) for a discussion of the 
likely effects of the rule on the revenues exchanges 
receive for proprietary data. 

2165 Some commenters agreed. See, e.g., 
IntelligentCross Letter at 5. 

2166 Several commenters agreed. See, e.g., DOJ 
Letter at 5; MFA Letter at 2; AHSAT Letter at 1. See 
also supra Section V.A.2. 

2167 See infra Section V.C.2(c) for a discussion on 
the benefits of the decentralized consolidation 
model. 

2168 One of the commenters agreed that some of 
the current proprietary data users might switch to 
using consolidated market data products. According 
to the commenter, a portion of those could become 
self-aggregators and others could be served by 
competing consolidators. See Nasdaq Letter IV at 
25. See also infra Section V.C.4(a) for a discussion 
on the effects of the amendments on exchanges’ 
proprietary data feeds. 

2169 See infra Section V.C.4(b) for a discussion on 
new potential entrants into the market maker, 
broker-dealer, and other latency sensitive trading 
businesses. 

a combination of these data elements, in 
the form of consolidated market data, is 
unlikely to be priced more than the sum 
of its parts. 

Finally, the Commission would not 
expect fees for content equivalent to the 
data content of consolidated market data 
to be higher, because under the 
amendments the SROs are not required 
to incur significant new costs by 
creating a separate dedicated data feed 
and connectivity system. The 
amendments allow the SROs to use their 
existing proprietary data and 
connectivity infrastructure to provide 
the data content underlying 
consolidated market data.2161 This 
provision will likely reduce the SROs’ 
implementation costs, further limiting 
the probability that the fees proposed by 
the effective national market system 
plan(s) for the data content underlying 
consolidated market data will be higher 
than the current fees for equivalent 
data.2162 In addition, the Commission 
does not believe that the rule will 
significantly increase SRO costs 
specifically for distributing data.2163 
However, the exchanges could shift the 
allocation of fixed exchange costs to 
consolidated market data from some of 
their proprietary data.2164 The 
Commission lacks the necessary 
information to ascertain those impacts. 

e. Consolidation and Dissemination 
Fees 

The Commission believes that data 
consolidation and dissemination fees for 
consolidated market data products will 
be lower than consolidation and 
dissemination fees market participants 
currently pay to receive equivalent data 
for two reasons.2165 

First, to receive data equivalent to 
consolidated market data today, market 
participants would have to pay 
separately for a portion of exclusive 
SIPs’ cost to perform consolidation and 
dissemination of market data and a fee 
for consolidation and dissemination of 
additional data content underlying 
consolidated market data that are 
available via third-party providers of 
proprietary market data, who face 
competitive pressures. As discussed 

above,2166 exclusive SIPs are not 
constrained by competition and thus 
have lower incentives to reduce their 
costs. By comparison, the Commission 
expects that competition among 
competing consolidators will put 
downward pricing pressure on these 
service fees, because competing 
consolidators will have incentives to 
undertake investments intended to 
lower costs and improve quality in the 
provision of consolidated market data 
products. Competing consolidators will 
be competing over market share. Unlike 
in today’s world of exclusive SIPs, 
under the amendments, a competing 
consolidator’s inefficiencies or lack of 
desirable products could lead to its 
clients switching to another 
consolidated data vendor and that 
competing consolidator losing market 
share or even getting driven out of the 
market. The Commission recognizes that 
the stronger the competition among 
competing consolidators, the harder it 
would be for any given competing 
consolidator to increase its 
consolidation and dissemination fees 
and make supra-competitive profits 
from these services.2167 

Second, the fixed costs of the 
competing consolidators could be 
spread out among its subscribers, 
including subscribers to services 
provided by the competing 
consolidators that are not covered by the 
fees established by the effective national 
market system plan(s) such as, for 
example, proprietary data customers 
that might be purchasing their data from 
competing consolidators that also sell 
consolidated market data products. 
Consolidation and dissemination fees 
that competing consolidators will 
charge for equivalent data are expected 
to cover several associated costs, 
including fixed costs of hardware and 
software, processing to take in data, 
processing for consolidation (including 
compiling the NBBO and protected 
quotes), distribution of the data, and 
connectivity fees paid to exchanges to 
acquire the data for consolidation. The 
variable costs of the competing 
consolidators will be minor in 
comparison because additional data 
users will have a minimal impact on the 
costs of competing consolidators. 
Because having more subscribers could 
help competing consolidators spread 
out their fixed costs, any increase in the 
number of subscribers of current market 
data aggregators who would become 

competing consolidators would reduce 
the consolidation and dissemination 
fees of those aggregators in equivalent 
data. For example, some market 
participants who currently use 
proprietary data might switch to using 
consolidated market data products.2168 
Additionally, as discussed below, the 
availability of the new consolidated 
market data might allow new entry into 
the market making, broker-dealer, and 
other trading businesses.2169 This would 
expand the potential subscriber pool, 
giving competing consolidators a chance 
to further spread their fixed costs. For 
these reasons, the Commission believes 
that the competition among competing 
consolidators will lead to lower 
consolidation and dissemination fees for 
consolidated market data products as 
compared to these fees for equivalent 
data today. 

f. Connectivity Fees 
The Commission believes that 

connectivity fees charged by competing 
consolidators for consolidated market 
data products will also be lower than 
connectivity fees market participants 
would currently have to pay to receive 
equivalent data. To receive data 
equivalent to consolidated market data 
today, market participants currently 
have to pay separately a connectivity fee 
to the exchanges to access SIP data and 
a connectivity fee to the exchanges or 
market data aggregators to access 
additional data elements that are not 
part of SIP data but that will be part of 
consolidated market data. Under the 
rule, the Commission expects that 
market participants will pay only one 
connectivity fee for consolidated market 
data products (unless they choose to 
have a back-up competing consolidator), 
set by a competing consolidator, and 
this connectivity fee will be subject to 
competition among competing 
consolidators. Competing consolidators 
will have the ability to sell potentially 
substitutable data products via their 
connectivity, subjecting their 
connectivity products to competition. 
By contrast, current exchange 
connectivity fees may not be as 
competitive because an exchange has 
sole control over its own connectivity 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00180 Fmt 4701 Sfmt 4700 E:\FR\FM\09APR2.SGM 09APR2



18775 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

2170 Several commenters agreed. See, e.g., Virtu 
Letter at 2; SIFMA Letter at 4; IEX Letter at 5–6. 

2171 For example, under Section 6(b)(4) of the 
Exchange Act, the rules of an exchange must 
‘‘provide for the equitable allocation of reasonable 
dues, fees, and other charges among its members 
and issuers and other persons using its facilities.’’ 

2172 See, e.g., BlackRock Letter at 5; Cboe Letter 
at 23–24; Angel Letter at 21; TD Ameritrade Letter 
at 2; Healthy Markets Letter I at 4; STANY Letter 
II at 5; Nasdaq Letter III at 8; Nasdaq Letter IV at 
8; Data Boiler Letter I at 2. 

2173 See TD Ameritrade Letter at 2. 
2174 See Healthy Markets Letter I at 4. 
2175 See Nasdaq Letter III at 8. 

2176 See STANY Letter II at 5. 
2177 Several commenters agreed. See, e.g., BestEx 

Research Letter at 4; Fidelity Letter at 9; Committee 
on Capital Markets Regulation Letter at 3; 
Wellington Letter at 1; Intelligent Cross at 5. 

2178 See BlackRock Letter at 5. 

2179 See supra Section V.B.3(b) for a discussion 
on the current market structure for proprietary 
market data. 

2180 See Nasdaq Letter IV at 2, 25, 26; Angel Letter 
at 23. 

2181 See Nasdaq Letter IV at 25. 
2182 See Angel Letter at 23. 
2183 See supra Section V.C.2(b)(i)c for a 

discussion on connectivity fees and their potential 
impact on competing consolidators. 

charge for its proprietary market 
data.2170 Therefore, the Commission 
believes that connectivity fees that will 
be charged by competing consolidators 
for consolidated market data products 
will be lower than the connectivity fees 
for equivalent data today. 

The Commission recognizes that 
SROs will charge connectivity fees to 
competing consolidators and self- 
aggregators. The exchanges could 
continue to set connectivity fees for data 
feeds as part of their SRO fee schedules, 
and these fees must continue to meet 
statutory standards.2171 The exchanges’ 
connectivity fees are not currently based 
on the number of end users, and 
therefore the Commission believes that 
the connectivity fees for consolidated 
market data products would not be 
directly passed through to the end users. 
SRO connectivity fees would be fixed 
costs incurred by self-aggregators and by 
competing consolidators, a cost the 
latter could spread out among their end 
users as a part of the consolidation and 
dissemination as well as connectivity 
fees. 

g. Response to Comments on Fees for 
Consolidated Market Data 

Several commenters stated that the 
decentralized consolidation model is 
unlikely to reduce data costs, including 
because of the richer core data content 
and the additional upkeep costs 
introduced by the decentralized 
consolidation model.2172 One 
commenter said that the uncertainty 
around data reliability and fees did not 
provide assurances that the market data 
costs would decline after adoption of 
these amendments.2173 Another 
commenter stated that given the 
potential data and technology input 
costs, competition alone cannot lower 
prices.2174 Another commenter said that 
there will be a speed race among 
competing consolidators and, as a 
result, as their costs go up their prices 
will go up.2175 One other commenter 
expressed sympathy for the idea of 
introducing competitive forces, but said 
that the release did not provide any 
proof that introducing competition from 

competing consolidators and self- 
aggregators will lower data fees and 
latency.2176 

The Commission disagrees with these 
comments and believes that competition 
among competing consolidators will 
likely decrease consolidated market data 
costs for equivalent data.2177 First, as 
discussed above, the Commission agrees 
that there is uncertainty around data 
content fees. However, for the reasons 
explained above, the Commission 
believes that the overall data fees (i.e., 
data content, consolidation and 
dissemination, and connectivity fees) 
will likely be lower for equivalent data. 
One commenter’s statement about 
potential fee increases due to ‘‘richer 
core data content’’ 2178 makes an 
accurate comparison to baseline SIP 
data fees difficult, because current SIP 
data fees bundle data content and 
consolidation and dissemination fees. 
While data content portion of the SIP 
data fees might go up because of the 
richer content of consolidated market 
data, consolidation and dissemination 
portion of SIP data fees could approach 
zero, as the exclusive SIPs will be 
discontinued. Thus the overall outcome 
is unclear, making comparisons to the 
current SIP data fees very difficult. A 
more accurate way to examine the data 
fees is by breaking them down into the 
three fee components (i.e., data content, 
consolidation and dissemination, and 
connectivity) while holding data 
content constant, as in the 
Commission’s analysis above. As a 
result of that analysis, the Commission 
concludes that the overall data fees (i.e., 
data content, consolidation and 
dissemination, and connectivity fees) 
will likely be lower for equivalent data. 

Second, the Commission understands 
that competing consolidators will have 
input and technology costs, but as 
discussed above, these are mostly fixed 
costs that competing consolidators will 
spread over their customer base. 
Competitive pressure will encourage 
competing consolidators to always look 
for ways to reduce their costs and try to 
capture market share by passing some or 
all of these cost savings onto their 
customers. Additionally, the 
Commission believes that this same 
competitive dynamic will be unchanged 
even if competing consolidators charge 
different consolidation and 
dissemination prices for different 
products, such as higher prices for 
lower latency products, as suggested by 

one of the commenters. On the other 
hand, current market participants whose 
trading strategies require low-latency 
data need to buy proprietary data and 
the exchanges may not be subject to 
robust competition in their proprietary 
data business.2179 Similarly, the 
exclusive SIPs are not under 
competitive pressure and are unlikely to 
be focused on cost saving measures, as 
the competing consolidators will. 

Some commenters stated that the 
Commission’s belief about multiple 
competing consolidators offering 
differentiated products is in conflict 
with its predictions about the overall 
fees for consolidated market data 
potentially being lower than today for 
equivalent data.2180 One commenter 
said that ‘‘if the Commission’s 
prediction of 12 consolidators were 
correct, the fixed costs associated with 
the two exclusive SIPs would be 
supplemented with the fixed costs 
associated with 12 consolidators, likely 
resulting in a substantial increase in 
industry fixed costs. Such an increase in 
fixed costs would ultimately have to be 
borne by industry participants, 
including investors, and ultimately 
recovered from consumers of market 
data.’’ 2181 Another commenter relied on 
an academic article to make the point 
that competition could increase prices 
when product differentiation is 
possible.2182 The Commission does not 
believe the commenters’ conclusions 
necessarily follow for the new 
competing consolidator business. 

First, the Commission does not 
believe that the market having several 
competing consolidators will lead to 
higher fixed costs for equivalent data 
and thus higher consolidated market 
data prices. What the competing 
consolidators’ fixed costs will be is 
uncertain, because a portion of those 
fixed costs will be the connectivity fees 
that the SROs will file with the 
Commission and those are yet to be 
proposed.2183 Additionally, even if the 
fixed costs end up being higher, that 
would not immediately imply higher 
consolidated market data prices because 
the demand for consolidated market 
data products might be higher as a result 
of some market participants potentially 
choosing to buy consolidated market 
data products instead of proprietary 
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2184 See infra Section V.C.4(a) for a discussion on 
the impact of the amendments on proprietary data 
business. 

2185 See infra Section V.C.4(b) for a discussion on 
the impact of the amendments on new entrants into 
broker-dealer, market making, and other latency 
sensitive businesses. 

2186 See Yongmin Chen and Michael H. Riordan, 
Price-Increasing Competition, 39 Rand J. Econ. 
1042, 1056 (2008). See also, supra Section 
V.C.2(a)(ii) for a discussion of the potential 
scenarios for the number of competing consolidator 
registrants. 

2187 See supra Section V.C.2(a)(ii)b for a 
discussion on the potential softening of competition 
if the only two registrants for the new competing 
consolidator business are exchange-affiliated 
competing consolidators. 

2188 Several commenters agreed. See, e.g., BestEx 
Research Letter at 2–3; State Street Letter at 2; 
BlackRock Letter at 1. 

2189 Some commenters agreed. See, e.g., MEMX 
Letter at 5. 

2190 See supra Section V.B.2(c). 
2191 See CTA Plan, Q2 2020 CTA Quarterly 

Revenue Disclosure, available at https://
www.ctaplan.com/publicdocs/ctaplan/CTA_
Quarterly_Revenue_Disclosure_2Q2020.pdf; Nasdaq 
UTP Plan, Q2 2020 UTP Quarterly Revenue 
Disclosure, available at https://www.utpplan.com/ 
DOC/UTP_Revenue_Disclosure_Q22020.pdf. 

2192 One of the round table participants said that 
‘‘there are many different types of market data 
consumers, from major Wall Street banks and 
market makers to retail online brokerages and 
media companies across the world and all have 
differing data needs.’’ (See Oliver Albers speech on 
page 107, available at https://www.sec.gov/ 
spotlight/equity-market-structure-roundtables/ 
roundtable-market-data-market-access-102518- 
transcript.pdf). Another round table participant 
stated that ‘‘[e]xchanges offer a variety of data 
products to meet the diverse needs of market 
participants.’’ (See James Brooks’ speech on page 
177, available at https://www.sec.gov/spotlight/ 
equity-market-structure-roundtables/roundtable- 
market-data-market-access-102518-transcript.pdf). 

data feeds 2184 and potential new entry 
into the broker-dealer, market making, 
and other latency sensitive 
businesses.2185 Finally, the Commission 
believes that, unlike in the current 
centralized consolidation model, 
competitive pressures will make it 
harder for competing consolidators to 
raise their prices to supra-competitive 
levels under the decentralized 
consolidation model. At any given 
point, competing consolidators are 
unlikely to have exactly the same 
incremental costs. Some of them might 
have cost advantages over the others, 
which will allow them to pass these cost 
advantages to customers in terms of 
lower prices and to compete over each 
other’s customer segments. Those 
competing consolidators with a cost 
advantage will increase their market 
share by pushing out the higher cost 
competing consolidators from the 
market. Eventually the market will 
reach a stable level of competition 
where individual competing 
consolidators cannot raise their prices to 
supra-competitive levels without risking 
a loss of their customers to a competitor. 

Second, the Commission does not 
believe that the comment about 
competition potentially leading to price 
increases in a market with product 
differentiation applies to the competing 
consolidator business. The comment 
relies on an academic paper that 
examines prices and competition under 
a duopoly market structure. The 
academic paper does not examine or try 
to understand potential price outcomes 
under a different market structure, such 
as one with several competing firms— 
the most likely outcome for the 
competing consolidator business.2186 
Therefore, it is hard to extrapolate the 
paper’s arguments from a duopoly 
market to a market with more than two 
competitors because the competitive 
dynamics and the resulting price effects 
in a duopoly market might be very 
different from the competitive dynamics 
and the resulting price effects in a 
market with several competitors. The 
Commission acknowledges that 
competition may not be very strong if 
the new competing consolidator 
business ends up with two competing 

consolidators, especially if both of them 
are affiliated with the exchanges that 
currently operate an exclusive SIP.2187 
However, even in such a market, this 
academic paper’s predictions will not 
necessarily be applicable because the 
two competing consolidators will have 
the ability to target each other’s 
customers if they see an economic 
opportunity to do so. On the other hand, 
the paper cited by the commenter 
examines a research question motivated 
by empirical observations in industries 
such as the anti-ulcer drug market. 
Competitors in those markets have a 
hard time offering each other’s products, 
given potential patent and other 
restrictions. However, in the 
consolidated market data business, 
firms can offer perfectly or partially 
substitutable products as well as each 
other’s differentiated products if an 
economic opportunity to do so exists. 
For example, as discussed above, an 
economic opportunity may exist if an 
inefficient competing consolidator 
charges prices above competitive levels. 
Unlike a brand name drug 
manufacturer, competing consolidators 
will maintain the ability to compete 
over the same customer segments, even 
as they differentiate their products. And 
this ability to compete will create a 
threat of competition that will 
discipline competing consolidators’ 
prices. 

(ii) Fees for the Content of Current SIP 
Data 

The Commission also considers the 
effect of the rule on fees market 
participants currently pay for SIP data 
content versus what they would pay for 
equivalent content under the 
decentralized consolidation model. The 
Commission recognizes that a 
significant proportion of market 
participants currently purchase only SIP 
data and/or the unconsolidated 
equivalent of SIP data.2188 Under this 
rule and conditional on fees for 
consolidated market data, while some of 
these market participants will choose to 
purchase more data than they purchase 
today, other market participants may 
choose to continue to purchase content 
equivalent to current SIP data (e.g., 
NBBO and TOB).2189 The Commission 
believes that data fees paid for 

equivalent data could be similar to 
current SIP data fees or could be lower 
than current SIP data fees. Whether the 
fees are the same or lower depends on 
several factors: The data content fee 
structure proposed by the effective 
national market system plan(s) for NMS 
stocks, how competing consolidators 
allocate their costs of processing (i.e., 
receiving, consolidating, and 
disseminating) consolidated market 
data, and any connectivity fees charged 
by competing consolidators for 
consolidated market data products. 

a. Data Content Fees 
The Commission believes that the 

data content fee structure proposed by 
the effective national market system 
plan(s) for NMS stocks under the 
decentralized consolidation model is an 
important factor in determining whether 
total data fees (i.e., the sum of data 
content fees, consolidation and 
dissemination fees, and connectivity 
fees) for the equivalent of current SIP 
data could be similar or lower under 
this rule.2190 Until the effective national 
market system plan(s) propose fees for 
data content underlying consolidated 
market data offerings, the Commission 
is unable to determine the extent to 
which this fee structure would charge 
lower fees for end users who wish to 
receive subsets of consolidated market 
data from competing consolidators. 

The Commission also understands 
that the current SIP data content fees are 
different for different use cases.2191 In 
the 2018 SEC roundtable, several 
exchanges agreed that their many 
different types of market participants 
and that one type of data product does 
not meet everybody’s needs.2192 The 
amendments will not change the market 
reality that market participants have 
diverse data needs. Thus the 
Commission believes that the effective 
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2193 One commenter agreed that different types of 
investor place different values on market data and 
therefore the market data pricing schemes should 
take this into account. See Angel Letter at 9, 11, and 
27. 

2194 See Nasdaq Letter IV at 47; NYSE Letter II at 
4. 

2195 See NYSE Letter II at 4. 
2196 See Proposing Release, 85 FR at 16840–41 for 

a discussion on the uncertainty about data content 
fees. 

2197 One commenter stated that the distinction 
between professional and non-professional users 
and the corresponding price differences between 
those categories should be retained under the 
amendments. See Angel Letter at 9. Within 150 
days of the effectiveness of Rule 614, the Operating 
Committee(s) of the effective national market 
system plan(s) will be required to propose the data 
content fees for the SROs’ data required to create 
consolidated market data and will then file the 
proposed fees with the Commission for 
consideration pursuant to Rule 608. See supra 
Section III.H.1. Thus the Commission is uncertain 
about the potential data content fee structure the 
effective national market system plan(s) will 
propose. 

2198 One commenter said that ‘‘[u]sage categories 
are complex and lack standardization in 
terminology across exchanges, leading to excessive 

audits and subjective interpretations about 
compliance with contractual agreements.’’ See 
BlackRock Letter at 6. 

2199 See NYSE Letter II at 20. 
2200 The Commission has issued an order to 

modernize the governance of the data plans. See 
Proposing Release, 85 FR at n. 8. 

2201 See Proposing Release, 85 FR at Section 
VI.C.2(a). 

2202 See supra Section V.C.2(b)(i). 
2203 See Proposing Release, 85 FR at Section 

V.C.2(b)(i). 
2204 See, e.g., NYSE Letter II at 20; Angel Letter 

at 24; TD Ameritrade Letter at 4. 

national market systems plan(s) will 
likely take this market reality into 
account when proposing the fee 
schedule for data content underlying 
consolidated market data by, for 
example, proposing different fees based 
on the scope of data content a market 
participant consumes or usage category 
or a combination of both.2193 

Two commenters 2194 emphasized the 
uncertainty around the potential 
national market system plan(s) fee 
schedules, with one commenter stating 
that ‘‘the Commission cannot assume 
that the operating committee of an NMS 
plan would create such a [top of book] 
product, or whether the costs of such a 
product would meet the needs of market 
participants who do not want or cannot 
consume the full consolidated market 
data.’’ 2195 Indeed the Commission does 
not assume that the Operating 
Committee of an effective national 
market system plan will create a 
differential pricing structure that might 
satisfy the needs of market participants 
who will continue to purchase data 
content equivalent to the current SIP 
data.2196 However, the Commission 
believes that this is a likely outcome 
based on market realities. The effective 
national market system plan(s) may 
choose different price levels based on 
usage category because that is the 
current fee practice for the exclusive 
SIPs. Thus it is possible this pricing 
method will carry over into the new 
market under the amendments.2197 On 
the other hand, it is also possible that 
the effective national market system 
plan(s) will choose different price levels 
based on the scope of data content 
market participants consume,2198 

especially because competing 
consolidators are not required to offer 
the entire data content of consolidated 
market data. As a result, the 
Commission acknowledges that the 
amendments could decrease or keep at 
similar rates the content fees for the 
equivalent of SIP data.2199 The outcome 
is dependent on the effective national 
market system data plan(s)’ fee 
proposals.2200 

b. Consolidation and Dissemination 
Fees 

The fees for data consolidation and 
dissemination depend on how 
competing consolidators allocate fixed 
costs among subscribers receiving 
different subsets of data. As discussed 
in the Proposing Release,2201 the 
Commission expects competing 
consolidators to offer a menu of 
products and services, regardless of the 
data content fee structure of the 
effective national market system plan(s). 
Competing consolidators could elect to 
charge lower consolidation and 
dissemination fees to subscribers 
receiving subsets of data compared to 
fees charged to subscribers receiving the 
entirety of consolidated market data. In 
fact, the Commission believes that 
competitive pressure could result in 
such a fee structure. Additionally, some 
competing consolidators can specialize 
in serving market participants that 
prefer to consume subsets of 
consolidated market data. In such a 
case, these specialized competing 
consolidators might be able to lower 
some of their fixed costs (e.g., by signing 
up for a smaller, and therefore, cheaper 
connectivity port to take in only a 
subset of consolidated market data) and 
pass those cost savings in terms of lower 
consolidation and dissemination fees. 
Overall, the data consolidation and 
dissemination component of total fees 
charged to those who purchase content 
equivalent to SIP data could be lower 
than this component of current SIP data 
fees today. 

c. Connectivity Fees 
The fees for connectivity services paid 

by end users seeking to purchase only 
what was previously SIP data may 
decline for some users but could stay 
the same for others. Currently, some SIP 
data users connect to the exchanges that 

are the administrators of exclusive SIPs 
and pay connectivity fees to access the 
SIP data. These connectivity fees are 
paid directly to the exchanges and do 
not go to the exclusive SIPs. There are 
also SIP data users that do not connect 
to the exchanges and thus do not pay 
SRO connectivity fees for SIP data, but 
may pay fees to other market data 
service providers. Under this rule, 
subscribers may be charged a 
connectivity fee by competing 
consolidators when they subscribe to 
consolidated market data products. The 
Commission acknowledges that there is 
uncertainty over whether the competing 
consolidator connectivity fees would be 
similar to or smaller than what SIP data 
users currently pay in connectivity fees. 
The overall connectivity fees under this 
rule may be similar if competing 
consolidators charge connectivity fees 
similar to what the current SIP data 
normalizers charge. As discussed 
above 2202 and in the Proposal 2203 and 
given the potential connectivity options 
available, the Commission believes 
competing consolidators will be under 
competitive pressure, and as such, they 
may offer a range of connectivity fees, 
including based on market participants’ 
scope of data content and speed choice. 
In that case, SIP data subscribers who 
currently pay connectivity fees to the 
exchanges may see their connectivity 
fees decline. 

d. Response to Comments on Fees for 
the Content of Current SIP Data 

Several commenters argued that data 
fees for retail investors will go up and 
that those investors will effectively be 
subsidizing benefits incurred by self- 
aggregators or other market participants 
who use larger data content or the 
entirety of consolidated market data.2204 

The Commission acknowledges that 
market participants who would like to 
purchase a narrower data content that is 
equivalent to the current SIP data might 
pay fees similar to the current SIP data 
fees. This is because it is uncertain 
whether the effective national market 
system plan(s) will implement a fee 
schedule that has different fees based on 
the scope of data content a market 
participant consumes or usage 
categories, whether competing 
consolidators will allocate their fixed 
costs taking into account consolidation 
and dissemination bandwidth their 
customers use based on their data 
content consumption or usage category, 
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2205 See supra Section V.C.2(b)(ii) for a discussion 
on the reasons why data fees for investors who 
would like to purchase data content equivalent to 
the current SIP data might pay lower fees than the 
current SIP data fees. 

2206 See supra Section V.B.2(b) for a discussion 
on the current process for dissemination of market 
data. 

2207 See supra SectionV.B.3(a) for a discussion on 
why the SIP bidding process is not necessarily 
competitive. 

2208 See supra Section V.A.2 for a discussion of 
the problems with the current process and infra 
Section V.D.2 for a discussion of the effect of the 
amendments on competition. 

2209 See, e.g., STANY Letter II at 5; Healthy 
Markets Letter I at 4; TD Ameritrade Letter at 2; 
Kubitz Letter at 1. 

2210 See, e.g., DOJ Letter at 3–4; IntelligentCross 
Letter at 4–5; Better Markets Letter at 3; Clearpool 
Letter at 7; MEMX Letter at 8; Committee on Capital 
Markets Regulation Letter at 3; FIA PTG Letter at 
1; Steinmetz Letter (comment on entire proposal). 

2211 See Section V.C.2(b) for an analysis of the 
potential for a reduction in the fees associated with 
of data consolidation and dissemination. See also, 
e.g., BestEx Research Letter at 4; Fidelity Letter at 
9; Committee on Capital Markets Regulation Letter 
at 3; Wellington Letter at 1; RBC Letter at 6. 

2212 See supra Section V.C.2(b) for a discussion of 
why data fees might decline for some participants. 

2213 One commenter agreed. See Angel Letter at 
21. See also supra V.C.2(b) for a discussion of why 
competing consolidator fees for consolidation and 
dissemination are likely to be lower than current 
SIP fees for the same services. 

2214 One commenter agreed. See BlackRock Letter 
at 5. 

2215 See, e.g., TD Ameritrade Letter at 2; Healthy 
Markets Letter I at 4; STANY Letter II at 5; Data 
Boiler Letter I at 2. 

2216 See, e.g., BestEx Research Letter at 4; Fidelity 
Letter at 9; Committee on Capital Markets 
Regulation Letter at 3; Wellington Letter at 1; RBC 
Letter at 6. 

2217 See supra Section V.C.2(b) for an analysis of 
the amendments’ impact on data fees. 

2218 One commenter agreed. See State Street 
Letter at 3. 

2219 See supra Section V.A.2. 
2220 See id. 

and at what level competing 
consolidators will charge connectivity 
fees. Despite this uncertainty, as 
discussed above, the Commission 
believes that there are several reasons 
why market participants who would 
like to purchase a narrower data content 
that is equivalent to the current SIP data 
might pay lower fees than the current 
SIP data fees.2205 The Commission does 
not have enough information to 
determine whether these fees will be 
lower or similar. 

(c) Benefits of the Decentralized 
Consolidation Model Pertaining to 
Competing Consolidators 

As discussed above,2206 currently SIP 
data is collected, consolidated, and 
disseminated to market participants 
through a centralized consolidation 
model with an exclusive SIP for each 
NMS stock. The amendments will 
discontinue the centralized model, and 
instead will introduce a decentralized 
consolidation model. Even though the 
current exclusive SIPs are selected 
through a bidding process,2207 the 
Commission believes that a competitive 
marketplace is more capable of 
producing the benefits that come from 
competitive forces than the process of 
soliciting bids for exclusive 
contracts.2208 In particular, the 
Commission believes that the 
decentralized consolidation model will 
have four potential benefits for market 
participants. First, the Commission 
believes that the decentralized 
consolidation model offers the potential 
for gains in efficiency in the delivery of 
consolidated market data products to 
emerge over time. Second, the 
Commission believes that the model 
will promote innovation in market data 
delivery in the future, in a way that the 
current centralized consolidation model 
has not. Third, the Commission expects 
that the new model will significantly 
reduce content and latency differentials 
that currently exist between SIP data 
and proprietary data products. Finally, 
the Commission believes that the 

decentralized consolidation model will 
potentially increase market resiliency. 

The Commission acknowledges that 
some commenters raised issues about 
the potential benefits of the 
decentralized consolidation model 
predicted in the Proposing Release.2209 
However, other commenters stated that 
the decentralized consolidation model 
will bring potential benefits and agreed 
with the Commission’s earlier 
predictions.2210 The analysis responds 
to the comments below. 

(i) Gains in Efficiency, Such as Cost 
Savings 

The Commission believes that 
introducing competition into the 
provision of consolidated market data 
products and dissemination services 
will likely reduce costs and lower prices 
for those services, and create incentives 
for innovating on product offerings 
more tailored to the needs of the 
consumers.2211 It is therefore the 
Commission’s expectation that the 
decentralized consolidation model will 
result in a meaningful increase in 
investments intended to lower costs 
and/or improve quality in the provision 
of consolidated market data products. 
This represents an economic benefit for 
the national market system, some of 
which will be kept by competing 
consolidators as profit, and some of 
which will be received by market 
participants in the form of lower fees for 
competing consolidator services. 

Some market participants may benefit 
as a result of the introduction of the 
decentralized consolidation model if 
they experience a lower price for 
consolidated market data relative to 
today’s price for consolidated market 
data, holding data content constant.2212 

Additionally, market participants 
could potentially save on the cost of 
consolidated market data because they 
will only need to subscribe to one 
competing consolidator instead of two 
exclusive SIPs (i.e., UTP and CTA/ 
CTQ). To the extent market participants 
can subscribe to one competing 
consolidator, they could save money by 
not having to pay the costs of processing 

consolidated market data to two 
SIPs.2213 To the extent that some market 
participants that receive consolidated 
market data products from competing 
consolidators that are not SCI entities 
choose to retain a back-up connection to 
a second competing consolidator, their 
cost savings could be lower. Finally, the 
amendments could improve efficiency 
in the consumption of market data 
because purchasers could receive 
consolidated market data products for 
all NMS stocks on one feed instead of 
three.2214 

Several commenters raised issues 
about the prediction that the new 
decentralized consolidation model will 
lead to declines in market data costs.2215 
On the other hand, several commenters 
said that the decentralized 
consolidation model will lead to more 
efficient and lower cost market data 
products.2216 As discussed in detail 
above, the Commission agrees with the 
second group of commenters and 
believes that competition will likely 
improve quality and lower market data 
costs.2217 

(ii) Innovation in Data Delivery 
Second, the Commission believes that 

the decentralized consolidation model 
will enable consolidated market data 
delivery to continue to keep up with 
market data communication innovations 
in the future, in a way that the current 
centralized consolidation model has 
not.2218 This represents an improvement 
over the current system for 
dissemination of SIP data, in which the 
lack of competitors reduces the 
incentives of the exchanges that govern 
the exclusive SIPs to innovate.2219 The 
Commission believes that the current 
system of disseminating SIP data 
through exclusive SIPs, which are 
managed by the Equity Data Plans’ 
Operating Committees, is not well 
suited to keep up with the pace of 
innovation in data processing and 
communication in the market.2220 The 
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2221 Several commenters agreed. See, e.g., State 
Street Letter at 3; ACS Execution Services Letter at 
5. 

2222 See infra Section V.D.1. 
2223 Several commenters agreed. See, e.g., 

BlackRock Letter at 5–6; AHSAT Letter at 3. 
2224 See Nasdaq Letter IV at 9. 
2225 See Nasdaq Letter IV at 9. 
2226 See WFE Letter at 1. 
2227 See supra Section V.C.2(b) for a discussion 

on competing consolidators’ consolidation and 
dissemination prices. 

2228 Several commenters agreed with the 
Proposal’s predictions on latency reduction as a 
result of the decentralized consolidation model. 
See, e.g., IntelligentCross Letter at 4; DOJ Letter at 
3–4; AHSAT Letter at 3; Wellington Letter at 1; 
BlackRock Letter at 5. See also supra Section 
V.B.2(b) for information on current latency 
differentials. 

2229 Several commenters stated that they are 
interested in registering as competing consolidators. 
See, e.g., McKay Letter at 2; ACTIV Financial Letter 
at 1; NovaSparks Letter at 1. See also Press Release, 
Miami Int’l Holdings, Miami Int’l Holdings 
Announces That It Is Evaluating Registration as a 
Competing Consolidator (Nov. 18, 2020), available 
at https://www.miaxoptions.com/sites/default/files/ 
press_release-files/MIAX_Press_Release_
11182020.pdf. 

2230 See supra Section V.C.2(a) for a discussion of 
the factors affecting the decision to become a 
competing consolidator. 

2231 The Commission believes that if the existing 
exclusive SIPs choose to become competing 
consolidators in the decentralized consolidation 
model, the competition with other competing 
consolidators will incentivize them to improve their 
connectivity, transmission, consolidation, and 
distribution speeds to the levels of other competing 
consolidators. 

2232 See supra Section V.B.2(b) for a discussion 
on the latency differentials between SIP data and 
proprietary data feeds. 

2233 See id. 

2234 See supra Section V.C.2(a); V.C.2(a)(ii). 
2235 See supra Section V.B.2(b). 
2236 Several commenters agreed. See, e.g., Cboe 

Letter at 23; Nasdaq Letter IV at 49; STANY Letter 
II at 6. 

2237 One commenter agreed and provided a 
technical explanation for these speed differentials. 
See, e.g., Data Boiler Letter I at 39. See also supra 
Section V.B.2(b) for a discussion on the current 
process for dissemination of SIP data and 
proprietary data feeds. 

2238 Some commenters agreed. See, e.g., ICI Letter 
at 10. 

decentralized consolidation model will 
place the task of determining the 
method of consolidation and 
dissemination to free market forces, 
which the Commission believes will 
make it easier to innovate rapidly and 
maintain competitive parity with other 
market participants.2221 The end result 
of this improved efficiency in 
investment decisions by consolidators 
will be to improve the quality and 
reliability of market data consolidation 
and dissemination services, which will 
result in market participants having 
better data to make trading 
decisions.2222 The Commission believes 
this will lead to better trading decisions, 
lower execution costs, and will help 
reduce information asymmetries 
between market participants that 
currently solely rely on SIP data and 
market participants who purchase the 
exchanges’ proprietary data 
products.2223 

One commenter disagreed, stating that 
the Commission is actually replacing 
competition with ‘‘a government- 
supervised rate-setting board.’’ 2224 The 
same commenter said that ‘‘[t]he 
Commission would no longer permit 
competition to determine the prices of 
market data or to spur innovation.’’ 2225 
Another commenter said that market 
data ‘‘should remain subject to market 
forces.’’ 2226 The Commission disagrees 
with this characterization of the 
amendments. Under the amendments, 
the exchanges can continue to sell their 
proprietary data feeds by filing their fee 
schedules with the Commission, like 
they do today. In addition, similar to 
today, the effective national market 
system plan(s) will file data content fees 
with the Commission for market data. 
Finally, as mentioned above, unlike the 
exclusive SIPs, competing 
consolidators’ consolidation and 
dissemination fees will be determined 
by market forces.2227 

(iii) Reduce Latency Differentials 

Third, the Commission expects that 
the new model will significantly reduce 
the various types of content and latency 
differentials between data that is 
currently SIP data and data currently 

included in proprietary data 
products.2228 

The Commission’s belief that there 
will be a significant reduction in the 
latency differential between 
consolidated market data products and 
proprietary data feeds is based upon the 
Commission’s assumption that the 
business practices of current market 
data aggregators, some of which 
expressed interest in becoming 
competing consolidators,2229 will serve 
as a model for how competing 
consolidators will operate under the 
decentralized consolidation model.2230 
Current market data aggregators have 
achieved connectivity, transmission, 
consolidation, and distribution speeds 
that are meaningfully faster than SIP 
data even as they process larger 
amounts of data than SIP data.2231 
Therefore, the Commission believes that 
competition among competing 
consolidators will keep market data 
consolidation and distribution speeds 
close to the processing speeds achieved 
in the market data aggregation space 
currently.2232 

The Commission believes that all 
forms of latency discussed previously— 
geographic, consolidation, and 
transmission latency 2233—have the 
potential to be the source of these 
reductions in the latency differential. 
The Commission understands that the 
existing market data aggregator business 
does not rely on the single-instance 
consolidator model but instead 
produces a separate consolidated feed at 
each data center. This has the potential 
to substantially reduce geographic 

latency for data centers that are not co- 
located with one of the existing 
exclusive SIPs because it means new 
information at a data center can be used 
immediately at that data center instead 
of being returned to the processing 
center first. The Commission therefore 
expects that the decentralized 
consolidation model will serve to 
substantially reduce geographic latency 
in the same way for market participants. 
For instance, the existing market data 
aggregators already have infrastructure 
in place to consolidate market data in 
the described way. And if the existing 
exclusive SIPs become competing 
consolidators, they will also have to 
produce separate consolidated feeds at 
each data center to be able to compete 
with other competing consolidators. 
Therefore, the Commission believes that 
the geographic latency reduction in the 
decentralized consolidation model can 
be achieved even if one existing market 
data aggregator enters the competing 
consolidator business. The benefit of the 
decentralized consolidation model with 
regard to geographic latency will not 
rely heavily on the assumption that a 
large number of consolidators would 
enter the market.2234 Importantly, as 
discussed above,2235 geographic latency 
is the biggest cause of latency 
differentials between current SIP data 
distributed by exclusive SIPs and 
current proprietary data feeds.2236 

Also, the Commission understands 
that many current market data 
aggregators rely on wireless 
communications to receive data from 
various exchange data centers, using 
fiber connections as a backup in case of 
bad weather. As discussed above,2237 
wireless communications are faster than 
current transmission methods for SIP 
data. To the extent that the business 
practices of current market data 
aggregators serve as a model for 
competing consolidators, the 
Commission expects the decentralized 
consolidation model to reduce 
consolidation and transmission latency 
as well.2238 Additionally, some 
competing consolidators could achieve 
lower consolidation and transmission 
latency by processing subsets of 
consolidated market data for market 
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2239 One commenter agreed and said that ‘‘[l]ow 
latency proprietary traders with independent 
decision engines in different data centers will 
always be the fastest actors in the system; however, 
lessening the information asymmetry between these 
actors and other market participants has great 
value.’’ See Capital Group Letter at 4. 

2240 One commenter agreed and stated that ‘‘[r]ace 
conditions are impossible to solve. Even if you’re 
fastest by a picosecond, you are still first.’’ See 
Nasdaq Letter III at 5. For a discussion of the effect 
of speed differentials on trading, see also Don 
Bollerman, A NYSE Speed Bump You Weren’t 
Aware Of, IEX available at https://www.sec.gov/ 
comments/10-222/10222-395.pdf (last accessed Jan. 
8, 2020). 

2241 See, e.g., Nasdaq Letter IV at 36; Cboe Letter 
at 23; Citadel Letter at 5; Nasdaq Letter III at 5; 

STANY Letter II at 6; Data Boiler Letter II at 1; 
NBIM Letter at 6. 

2242 See, e.g., Nasdaq Latter IV at 49; Cboe Letter 
at 23; Citadel Letter at 5; STANY Letter II at 6. 

2243 See, e.g., Nasdaq Letter IV at 41; Proof 
Trading Letter at 1. 

2244 See, e.g., Nasdaq Letter IV at 8; Healthy 
Markets Letter I at 3–4; Data Boiler Letter II at 1. 

2245 Several commenters agreed. See, e.g., DOJ 
Letter at 3–4; IntelligentCross Letter at 4; 
Wellington Management Letter at 1; BlackRock 
Letter at 5. 

2246 Several commenters agreed. See, e.g., 
BlackRock Letter at 5; Wellington Letter at 1. 
Additionally, one commenter stated that 
‘‘[g]eographic latency could be addressed either 
through a distributed SIP or competing 
consolidators, therefore agreeing with the 
Commission. See Nasdaq Letter IV at 49. 

2247 See supra Section V.B.3(e) for discussion of 
latency and execution quality. 

2248 See infra Section V.C.4(b) for this discussion. 
2249 Some commenters agreed. See, e.g., Capital 

Group Letter at 4; AHSAT Letter at 3. 
2250 See Angel Letter at 19. 
2251 See infra Section V.C.2(e)(i) for a discussion 

of how Regulation SCI could also contribute to 
market resiliency. 

participants that prefer narrower data 
content than the entirety of consolidated 
market data. The Commission believes 
that the effect of the decentralized 
consolidation model on the 
consolidation and transmission 
latencies depends on robust competition 
among competing consolidators going 
forward. 

The Commission believes that to the 
extent that the benefits of faster access 
to market data come from the ability to 
engage in more timely participation in 
the provision of liquidity, this effect 
represents an economic benefit to the 
equity market generally because it will 
provide more fair and equal access to 
market data and will reduce information 
asymmetries among market 
participants.2239 In particular, to the 
extent that the existing advantages of 
having access to fast proprietary data 
feeds are derived from trading strategies 
exploiting differentials in the speed of 
access to market data (i.e., exploiting 
traders in the market who currently rely 
solely on slower SIP data), this benefit 
would represent a transfer from current 
users of faster proprietary data to the 
users of consolidated market data 
products in the decentralized 
consolidation model that will now also 
have access to faster data.2240 

In order for both economic benefits 
and transfers to be realized, at least 
some market participants that are new 
users of fast and more content-rich 
consolidated market data products will 
need to possess the technological 
capability to take advantage of the speed 
improvements the decentralized 
consolidation model is likely to provide. 
It is the Commission’s understanding 
that such technological capabilities are 
costly to acquire, and this fact could 
reduce the amount of benefit and the 
degree to which individual market 
participants can profit (through the 
transfers mentioned above) from the 
decrease in data latency. 

Several commenters disagreed with 
the Proposing Release’s predictions on 
latency reduction.2241 Some 

commenters stated that the existence of 
multiple competing consolidators will 
not reduce latency much because 
processing times are already 
minuscule.2242 Other commenters 
argued that additional latency gains are 
unlikely to improve outcomes for retail 
and long-term investors.2243 Other 
commenters argued that competing 
consolidators will be an extra hop on 
the data delivery chain and market 
participants receiving data from 
competing consolidators will always be 
slower than self-aggregators or 
proprietary data users who receive 
market data directly from the 
exchanges.2244 

The Commission believes that the 
decentralized consolidation model will 
reduce latency rates for market data and 
will bring consolidated market data 
products’ latency rates more in line with 
the latency rates of proprietary data 
feeds. This latency reduction could 
come from all forms of latency, 
including geographic latency.2245 Even 
if the potential gains from processing 
speeds are small, competing 
consolidators could achieve larger 
latency reductions by decreasing 
geographic latency. Unlike the exclusive 
SIPs, competitive forces will incentivize 
competing consolidators to respond to 
market participants’ needs. For 
example, for market participants whose 
trading strategies depend on low-latency 
data, some competing consolidators 
could create an instance of consolidated 
market data in every data center, 
significantly reducing geographic 
latency.2246 Furthermore, while retail 
and long term investors might have less 
latency sensitive trading strategies, even 
small gains in speed can be meaningful 
for improving execution quality, a 
benefit to investors.2247 Finally, the 
Commission expects the introduction of 
the decentralized consolidation model 
to reduce data latency for market 
participants who currently rely on SIP 

data but will switch to using 
consolidated market data products, 
because competing consolidators will be 
incentivized to provide faster data 
products than the exclusive SIPs. The 
Commission discusses the full details of 
the relationship between self- 
aggregators and competing consolidators 
with respect to latency below.2248 This 
then will lead to a reduction in 
information asymmetry caused by 
current large latency differences among 
investors using SIP data versus 
proprietary data feeds.2249 

One other commenter disagreed with 
the Commission’s assessment of the 
decentralized consolidation model’s 
latency benefits, stating that 
‘‘[c]competing consolidators will create 
a costly arms race in speed.’’ 2250 The 
Commission believes that there is 
already demand for fast data in the 
market and the introduction of the 
decentralized consolidation model will 
not affect market participants’ demand 
for faster data. However, the new model 
will affect the supply of market data 
speeds available to market participants. 
Hence, with the amendments, market 
participants who currently rely on SIP 
data will have other data options that 
are faster than SIP data and that are 
potentially a closer substitute to 
proprietary data feeds. 

(iv) Market Resiliency 

Fourth, the Commission believes that 
the decentralized consolidation model 
will eliminate the single point of failure 
in market data consolidation and 
dissemination step and potentially 
increase market resiliency. However, the 
Commission acknowledges that the 
provision of data content underlying 
consolidated market data will continue 
to be a single point of failure, in that one 
of the exchanges could experience a 
systems issue leading to a market-wide 
effect just like they could today if they 
experience a systems issue when 
delivering their data content to the 
exclusive SIPs. 

Under the amendments, with the 
availability of multiple competing 
consolidators, there could be multiple 
copies of consolidated market data, 
which will contribute to market 
resiliency.2251 Some commenters stated 
that having multiple competing 
consolidators will reduce the 
probability of market-wide failures and 
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2252 See, e.g., BlackRock Letter at 5; Committee on 
Capital Markets Regulation Letter at 3; Clearpool 
Letter at 7–8; BestEx Research Letter at 5. See also 
Section III.C.2. 

2253 See, e.g., NYSE Letter II at 24; Nasdaq Letter 
IV at 7, 8, 36; Cboe Letter at 23–24, 25; TechNet 
Letter II at 2; Data Boiler Letter II at 4. 

2254 See supra Section III.C.2. 
2255 See Nasdaq Letter IV at 35. 

2256 These costs do not include the costs of 
compliance with Regulation SCI, which are 
discussed below. See infra Section V.C.2(e)(ii). The 
direct cost of compliance with Regulation SCI (i.e., 
PRA plus non-PRA costs) is approximately between 
$1 million and $2.4 million in ongoing costs and 
is approximately between $300,000 and $3 million 
in one-time costs, depending on entity type. 
Therefore, the total direct cost of the decentralized 
consolidation model, including the costs of 
compliance with Regulation SCI is approximately 
between $6.6 million and $8 million in ongoing 
costs and is approximately between $2 million and 
$8.4 million in one-time costs, depending on entity 
type. However, these costs could be lower for some 
competing consolidators that choose not to take in 
and offer the entirety of consolidated market data 
as well as for some that do not have to comply with 
Regulation SCI. 

2257 See Proposing Release, 85 FR at Section 
V.D.2; supra Section IV.D.3. 

2258 Direct costs cited in this section are 
quantified from estimates in the PRA. See supra 
Section IV. 

2259 See supra Section IV.D.1(b)(iii); supra note 
1412. 

2260 See supra Section IV.D.1(a). 
2261 These costs are composed of labor costs of 

$418,290, external costs of $371,175 to operate and 
maintain systems to comply with Rules 614(d)(1) 
through (4), external costs of $168,000 to purchase 
market data from the SROs, and an additional 
annual ongoing external cost of $4,602,720 to co- 
locate itself at four exchange data centers. See supra 
Section IV.D.3(g)(iii). 

2262 See supra Section IV.D.2(b)(iii); supra note 
1423. 

2263 See supra Section IV.D.4(b)(iii). 
2264 See supra Section IV.D.5(b)(iii); supra note 

1543. 

instead increase market resiliency.2252 
The Commission agrees. Currently, each 
exclusive SIP consolidates and 
disseminates unique market data and if 
either or both of the exclusive SIPs 
experience a systems problem the whole 
market is affected. However, under the 
amendments, with multiple competing 
consolidators serving the market, no 
single competing consolidator’s systems 
issue will be a market-wide problem. At 
most, it will affect all of its customers 
or some of its customers if others 
retained a back-up competing 
consolidator. 

Other commenters stated that 
competing consolidators will move the 
market from single point of failure to 
multiple points of failure and reduce 
resiliency.2253 The Commission agrees 
that with multiple competing 
consolidators, each of their systems 
issues might cause problems for a 
certain portion of the market 
participants. However, that will still 
decrease the probability of market-wide 
failures in data consolidation and 
dissemination because all competing 
consolidators would have to have a 
simultaneous systems issue for there to 
be a market-wide failure in data 
consolidation and dissemination. That 
is unlike today, when a single exclusive 
SIP’s systems issue can create a market- 
wide failure in data consolidation and 
dissemination. Additionally, with 
multiple competing consolidators, 
market participants will have a choice if 
they decide to retain a back-up 
competing consolidator based on their 
business needs. However, currently, for 
market participants that primarily rely 
on SIP data there is no secondary back- 
up consolidator option. Thus, as 
discussed above,2254 the Commission 
does not believe that the decentralized 
consolidation model reduces resiliency. 

Finally, one commenter expressed 
concerns about low-cost providers being 
less resilient.2255 The Commission 
believes that low cost data providers 
would not necessarily be less resilient 
and, if any are less resilient, that would 
not necessarily lead to lower resiliency 
in the market because market 
participants could review competing 
consolidators’ monthly disclosures and 
decide whether to retain a backup 
consolidator. First, any low cost 
competing consolidators that are above 

the five percent (5%) market data 
revenue threshold will be subject to 
Regulation SCI with geographically 
diverse backup requirements. Second, 
all competing consolidators are required 
to publicly disclose, on a monthly basis, 
their system availability and 
performance statistics. In a competitive 
market, this will encourage competing 
consolidators to invest in their systems 
to make sure that they have high rates 
of system ‘‘up-time.’’ Additionally, it 
will give market participants 
information to anticipate their backup 
needs and decide whether they need to 
get a backup consolidator based on their 
data providers’ system availability and 
performance statistics. 

(d) Costs of the Decentralized 
Consolidation Model 

The Commission believes that the 
amendments are likely to have direct 
costs on potential competing 
consolidators and SROs, and indirect 
costs on existing exclusive SIPs, certain 
market participants and investors, and 
SROs. As explained below, the 
Commission estimates that the direct 
costs to each potential competing 
consolidator will be between 
approximately $5.6 million in ongoing 
annual costs, and total one-time costs of 
up to between approximately $1.7 
million and $5.7 million, depending on 
entity type.2256 Further, the Commission 
estimates that SROs will jointly have 
approximately $175,000 in direct one- 
time costs and approximately $102,000 
in ongoing costs for the amendments to 
the effective national market system 
plan(s). Each SRO will also incur 
approximately $71,000 in one-time 
direct costs and approximately $128,000 
in ongoing costs for the collection and 
dissemination of information. The 
Commission expects, however, that the 
amendments that introduce a 
decentralized consolidation model will 
have additional indirect costs. Some of 
these direct and indirect costs are likely 

to be passed on to investors in terms of 
the prices they will pay. 

(i) Direct Costs to Potential Competing 
Consolidators 

As mentioned in the Proposing 
Release and discussed above,2257 the 
Commission believes that five types of 
entities may register to become 
competing consolidators and will have 
to build systems, or modify existing 
systems, that comply with the rules: (1) 
Market data aggregation firms, (2) 
broker-dealers that currently aggregate 
market data for internal uses, (3) the 
existing exclusive SIPs, (4) new 
entrants, and (5) SROs. The Commission 
estimates that all direct ongoing annual 
costs and some one-time costs will be 
common among all competing 
consolidators and that some one-time 
costs will vary depending on entity 
type. 

For purposes of the PRA,2258 the 
Commission estimates that direct 
ongoing costs for each competing 
consolidator will be approximately 
$5.63 million and consist of the 
following costs: Costs of $16,812 to 
amend Form CC prior to the 
implementation of material changes to 
pricing, connectivity, or products as 
well as to correct inaccurate or 
incomplete information; 2259 costs of 
$50 to obtain digital IDs for the 
purposes of signing the Form CC 
annually,2260 costs of approximately 
$5.56 million associated with operating 
and maintaining a competing 
consolidator system; 2261 costs of $362 
to ensure that it has posted the correct 
direct URL hyperlink to the 
Commission’s website on its own 
website; 2262 costs of $4,360 of 
recordkeeping; 2263 and costs of $45,222 
to prepare and make publicly available 
a monthly report.2264 

The Commission estimates that direct 
one-time costs that are common across 
all competing consolidators will be 
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2265 See supra Section IV.D.1(a); supra note 1402. 
2266 See supra Section IV.D.1(a). 
2267 See id. 
2268 See supra Section IV.D.2(a)(iii). 
2269 See supra Section IV.D.4(a)(iii). 
2270 See supra Section IV.D.5(a)(iii). 
2271 See supra Sections IV.D.3(b)(iii), 

IV.D.3(c)(iii). 
2272 Id. 
2273 See supra Section IV.D.3(d)(iii). 
2274 Id. 

2275 The Commission believes that competing 
consolidators that are affiliated with exchanges will 
choose to operate under the provisions of the 
exemption. See supra Section V.C.2(a)(i)a. 

2276 See supra Section IV.D.3(e)(iii). 
2277 Id. 
2278 The commenter also stated that ‘‘the capital 

expenditure costs to build the NMS network were 
estimated at $3.8 million, and the ongoing costs to 
maintain and operate the NMS network are 
estimated to be $215,000 annually.’’ See IDS Letter 
I at 13. The Commission believes this is informative 
but not directly applicable to the costs that 
potential competing consolidators could incur 
when building or modifying their systems to 
operate as a competing consolidator for two 
reasons. First, unlike the potential competing 
consolidators with one of their main functions 
being data consolidation, the NMS network is not 
a system that consolidates market data. Second, the 
NMS network costs include the transmission of 
options data, which competing consolidators will 
not consolidate or disseminate. 

2279 See MIAX Letter at 2–3. 

2280 See Proposing Release, 85 FR at 16843 for a 
discussion on the costs to becoming a competing 
consolidator. 

2281 See supra note 2256 for a discussion on costs 
including the costs to comply with Regulation SCI. 

2282 See supra Section IV.D.6(c). 
2283 See supra Section IV.D.7(a)(iii); supra note 

1553. 
2284 See supra Section IV.D.7(b)(iii); supra note 

1559. 
2285 See NYSE Letter II at 28. 
2286 This ongoing direct cost number is calculated 

using the PRA ongoing burden hours for 
maintaining the required timestamps, conducting 
assessments of competing consolidators, preparing 
an annual report, maintaining the list of the primary 
listing exchange for each NMS stock, and 
calculating gross revenues (Attorney at $417 for 245 
hours equals $102,165). See supra Section IV.D.6(c). 

$189,342 and consist of the following 
costs: Costs $93,540 to complete an 
initial Form CC; 2265 costs of $50 to 
obtain digital IDs the purposes of 
signing the initial Form CC; 2266 costs of 
$5,604 to file material amendments to 
Form CC; 2267 costs of $121 to publicly 
post the Commission’s direct URL 
hyperlink to its website upon filing of 
the initial Form CC; 2268 costs of $8,720 
to keep and preserve at least one copy 
of all documents made or received by it 
in the course of its business and in the 
conduct of its business; 2269 costs of 
$80,507 to produce the monthly reports 
and costs of $800 for an external website 
developer to create the website that will 
post and keep the monthly reports.2270 

The Commission estimates that the 
total direct costs to each market data 
aggregation firm or each broker-dealer 
that currently aggregate market data for 
internal uses that will decide to register 
as a competing consolidator will 
include approximately $5.63 million in 
ongoing annual costs, as discussed 
above, and total one-time costs of 
approximately $1.71 million. The one- 
time costs are composed of labor costs 
of $697,150; 2271 external costs of 
$618,750 to modify its systems to 
comply with Rules 614(d)(1) through 
(4), external costs of $14,000 to 
purchase market data from the SROs, an 
additional initial external cost of 
$194,000 to co-locate itself at four 
exchange data centers; 2272 as well as 
$189,342 in costs that are common to all 
competing consolidators, as described 
above. 

The Commission estimates that the 
total direct costs to each existing 
exclusive SIP that will decide to enter 
as a competing consolidator will 
include $5.63 million in ongoing annual 
costs, as discussed above, and total one- 
time costs of approximately $3 million. 
The one-time costs per existing 
exclusive SIP are composed of labor 
costs of $1,394,300; 2273 external costs of 
$1,237,500 to modify its systems to 
comply with Rules 614(d)(1) through 
(4), external costs of $14,000 to 
purchase market data from the SROs, an 
additional initial external cost of 
$194,000 to co-locate itself at four 
exchange data centers; 2274 as well as 
$189,342 in costs that are common to all 

competing consolidators, as described 
above. 

The Commission estimates that the 
total direct costs to each new entrant 
that is not an SRO or a data aggregator, 
in the competing consolidator space and 
to each SRO that will decide to enter as 
a competing consolidator will include 
approximately $5.63 million in ongoing 
annual costs, as discussed above, and 
total one-time costs of approximately 
$5.66 million.2275 The one-time costs 
are composed of labor costs of 
$2,788,600,2276 external costs of 
$2,475,000 to build its systems to 
comply with Rules 614(d)(1) through 
(4), external costs of $14,000 to 
purchase market data from the SROs, an 
additional initial external cost of 
$194,000 to co-locate itself at four 
exchange data centers; 2277 as well as 
$189,342 in costs that are common to all 
competing consolidators, as described 
above. 

One commenter stated that the 
Proposing Release underestimates the 
direct costs to become a competing 
consolidator. The commenter said that 
‘‘[t]he Commission estimates that 
potential competing consolidators 
would incur ‘total one time costs of up 
to between approximately $897,000 and 
$2.40 MM, depending on entity type.’ 
Even the higher end of that range is a 
fraction of what ICE believes it would 
cost to build the necessary 
infrastructure to be a competing 
consolidator.’’ 2278 On the other hand, 
one commenter stated that the existing 
exclusive SIPs would have a 
competitive advantage over other 
potential competing consolidators, 
‘‘because they would not incur the 
upfront capital expenditures to build a 
Competing Consolidator model.’’ 2279 
While acknowledging that some 
potential competing consolidators might 
incur lower costs than others to become 

a competing consolidator, the 
Commission is revising up its cost 
estimates from the Proposing 
Release.2280 The Commission estimates 
that the direct costs to each potential 
competing consolidator will be between 
approximately $5.6 million in ongoing 
annual costs, and total one-time costs of 
up to between approximately $1.7 
million and $5.7 million, depending on 
entity type.2281 

(ii) Direct Costs to SROs 
Separately, the Commission estimates 

that the SROs will jointly have 
approximately $175,000 in direct one- 
time costs and approximately $102,000 
in ongoing costs for the amendments to 
the effective national market system 
plan(s).2282 These costs include the 
costs SROs will incur when conducting 
an assessment of competing 
consolidator performance and 
developing an annual report of such 
assessment to be provided to the 
Commission. Additionally, each SRO 
will incur approximately $71,000 in 
one-time direct costs 2283 and 
approximately $128,000 in ongoing 
costs for the collection and 
dissemination of information necessary 
to generate consolidated market data 
required by Rule 603(b).2284 

One commenter mentioned that the 
amendments will ‘‘require the SROs to 
continue to incur costs associated with 
managing an NMS plan while 
overseeing and reporting on competing 
consolidators.’’ 2285 The requirement 
that the SROs conduct an assessment of 
and report on competing consolidators’ 
performance is new and the 
Commission did not include ongoing 
direct costs from this requirement to the 
SROs in the Proposing Release. 
However, with the amendments, the 
Commission revises its estimates to 
include $102,165 of ongoing direct costs 
jointly incurred by the SROs.2286 The 
SROs and the Operating Committee will 
have access to information made 
publicly available by competing 
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2287 See NYSE Letter II at 20–21. 
2288 See supra Section III.D.2(a) for a discussion 

on the scope of the definition of self-aggregator. 
2289 This does not apply to CTA/CQ Plan that, as 

discussed above, is paid differently. See supra 
Section V.B.2(d). 2290 See Data Boiler Letter I at 79–80. 

2291 See, e.g., MayStreet, Market Data, available at 
http://maystreet.com/products/market-data/ (last 
accessed Jan. 2, 2020). 

2292 One commenter stated that ‘‘NYSE’s TAQ 
product is licensed to the academic community at 
a steep discount to its true cost.’’ See Wharton 
Letter at 2. 

2293 See, e.g., Angel Letter at 20; NYSE Letter II 
at 24; FINRA Letter at 4. 

2294 See Angel Letter at 20. 
2295 See NYSE Letter II at 24; Nasdaq Letter IV at 

8, 36. 

consolidators, which could be used as 
part of their assessment of competing 
consolidators. The SROs can mitigate 
some of their costs by using this 
information. 

The commenter also stated that the 
Commission ‘‘also places on exchanges 
the costs of calculating and 
disseminating certain regulatory data 
(such as LULD bands) to competing 
consolidators and self-aggregators.’’ 2287 
The commenter said that the cost to 
obtain data from other exchanges 
needed to perform these calculations 
should be considered by the 
Commission. The Commission disagrees 
that calculation of the regulatory data 
required by this rule will impose any 
major new data costs on the exchanges 
and the Commission’s estimates of the 
costs to collect and disseminate this 
certain regulatory data are included in 
the estimates of direct costs to the SROs. 
The national securities exchanges 
currently aggregate market data obtained 
from the exclusive SIPs and from 
proprietary data feeds to perform several 
exchange functions, including order 
handling and execution, order routing, 
and regulatory compliance. Therefore, if 
they continue to use the same 
proprietary data for their regulatory data 
calculations, there would not be major 
new costs. To the extent they can use 
the new consolidated market data to 
perform the regulatory data calculations, 
the exchanges can become self- 
aggregators 2288 and benefit from 
potentially lower data content costs. 

(iii) Indirect Costs to the Exclusive SIPs 
The Commission believes that the 

amendments may impose a substantial 
cost for existing exclusive SIPs in terms 
of loss of data processing revenues 
because exclusive SIPs will no longer be 
exclusive consolidators and 
disseminators of market data, and at 
least one of the exclusive SIPs—Nasdaq 
UTP—will no longer be paid out of the 
plan for its processing costs.2289 The 
Commission believes that the exclusive 
SIPs’ loss of revenue will be mitigated 
by the opportunity to become competing 
consolidators. If the exclusive SIPs 
decide to become competing 
consolidators, they will compete for 
business with each other and with other 
competing consolidators. This 
competition may lead to revenue that is 
lower than their current revenues. This 
potential decrease in revenue will 
represent a transfer of resources to other 

competing consolidators and to market 
participants potentially increasing 
social welfare. On the other hand, if the 
exclusive SIPs decide to become 
competing consolidators, their 
experience with this market may give 
them a competitive advantage and help 
mitigate their potential revenue losses. 
The exclusive SIPs have the benefit of 
having been in this business for a long 
time. They have significant connectivity 
to market participants and vendors and 
can leverage their existing customer 
base and established relationships with 
vendors and purchasers at firms. 
Additionally, as mentioned below, the 
CTA SIP received some improvements 
from recent investments. 

(iv) Direct and Indirect Costs to Certain 
Market Participants and Investors 

The Commission believes that the 
amendments are likely to have indirect 
costs—such as potentially paying for 
unused data content and 
implementation costs of switching from 
SIP or proprietary data to consolidated 
market data—to certain market 
participants and investors. 

First, the Commission believes that 
there will be an implementation cost for 
market participants to switch from using 
current exclusive SIP providers or 
proprietary data feeds to using 
competing consolidators. This cost is 
likely to vary among types of market 
participants; for instance, existing 
purchasers of proprietary DOB data 
products are likely to assume limited 
additional costs while new customers of 
consolidated market data products from 
competing consolidators will need, for 
example, to establish new connectivity 
and integrate a larger set of data into 
their operations. This implementation 
cost will include administrative costs 
for subscribing to a new provider of the 
data, as well as any infrastructure 
investments that may be needed to 
handle the data as delivered by the 
competing consolidator. One of the 
commenters stated that the cost to 
replace or integrate a new data feed 
might be approximately $1 million and 
that ‘‘[s]maller firms would try to do the 
same at lower cost.’’ 2290 The 
Commission is uncertain whether the 
cost number mentioned in this comment 
letter covers costs to get this new feed 
from a competing consolidator or from 
the exchanges directly. The Commission 
believes that the ultimate size of these 
costs will likely vary by market 
participant. For example, for market 
participants that currently use 
proprietary data feeds and that will 
continue to use their existing systems 

and infrastructure after switching to 
consolidated market data, these costs 
are likely lower. On the other hand, for 
market participants who need to build 
brand new systems and infrastructure to 
be able to receive consolidated market 
data, these costs could be higher and 
closer to the number the commenter 
states. 

Additionally, one of the current 
exclusive SIPs, SIAC, processes and 
disseminates the academic TAQ dataset. 
If SIAC discontinues its SIP business, 
there may be interruptions to the 
availability of this data, which will 
create a cost for both the academic 
community and investors that otherwise 
benefit from academic and regulatory 
use of this dataset and the research 
derived from it. On the other hand, 
other data vendors also provide 
comprehensive historical data products 
and that may become more readily or 
more affordably available from 
competing consolidators, especially 
because competing consolidators do not 
have to take in all data content 
underlying consolidated market data 
and offer a data product with the 
entirety of consolidated market data.2291 
The Commission is uncertain and 
acknowledges the possibility that TAQ 
may no longer be available and 
consolidated market data products may 
not be affordable to the academic 
community.2292 The Commission is 
unable to quantify the incremental 
social welfare cost of the interruption of 
availability of the TAQ dataset. 

Some commenters stated that the 
decentralized consolidation model will 
increase costs for market participants 
because they would have to contract 
with a backup competing consolidator 
to avoid disruptions should their 
primary competing consolidator 
experience a disruption.2293 One 
commenter said that ‘‘[i]n a world of 
multiple consolidators, business 
continuity concerns will force many 
market participants to subscribe to more 
than one consolidator as a backup.’’ 2294 
Other commenters stated that in absence 
of a backup, a competing consolidator’s 
customers would be significantly 
impacted by a disruption of their 
original data source.2295 
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2296 One commenter said that some of the ATSs 
use SIP data ‘‘as a backstop’’ to their proprietary 
data feeds. See BestEx Research Letter at 3. 

2297 One commenter said that ‘‘[t]he existence of 
multiple SIP vendors will allow firms to choose the 
best offering for their purposes and others as 
backstops, reducing the reliance on a single SIP 
feed vendor.’’ See BestEx Research Letter at 5. 

2298 See NYSE Letter II at 21. 
2299 The fees for consolidated market data content 

will be established by the effective national market 
system plan(s) and file with the Commission under 
Rule 608. Each SRO will have to file with the 
Commission any proposed new fees for 
connectivity to its individual data that underlies 
consolidated market data pursuant to Section 19(b) 
of the Exchange Act and Rule 19b–4 thereunder and 
any proposed connectivity fee must satisfy the 
statutory standards. See Proposing Release, 85 FR 
at 16769, n. 433. 

2300 See supra Section III.B.9. See also supra note 
795 for a discussion on how competing 
consolidators and self-aggregators are permitted to 
choose among the data feed options offered by the 
SROs to provide consolidated market data. 

2301 None of the commenters indicated that they 
would provide a dedicated core data feed instead 
of using their existing proprietary data 
infrastructure. 

2302 See supra Section III.B.9(b). 

2303 See NYSE Letter II at 10–11. 
2304 See id. at 13. 
2305 See Nasdaq Letter IV at 29. 

Under the amendments, market 
participants will not be required to 
incur the costs of retaining a back-up 
competing consolidator, though some 
may choose to do so after evaluating the 
needs of their business and their 
customers. Currently, many market 
participants that rely on proprietary 
data use SIP data as their back-up 2296 
and market participants that rely on SIP 
data do not have a back-up option 
besides the exclusive SIPs’ 
geographically diverse back-up system 
as required by Regulation SCI. Under 
amendments, market participants 
subscribing to ‘‘SCI competing 
consolidators’’ will similarly benefit 
from the requirements that those 
competing consolidators have 
geographically diverse backup and 
recovery capabilities, pursuant to 
Regulation SCI. 

On the other hand, market 
participants that will receive 
consolidated market data products from 
competing consolidators that are not SCI 
entities might decide to maintain a 
connection to a back-up competing 
consolidator (i.e., from a secondary 
source) based on their business needs. 
The Commission is uncertain what costs 
may be associated with the need for 
backup competing consolidators in the 
decentralized consolidation model, but 
does not believe they are necessarily 
higher than costs to maintain backups 
today. This is because the new 
competing consolidator business might 
generate a secondary market where 
some competing consolidators compete 
to provide backup options, which might 
lower backup costs.2297 For example, 
some competing consolidators might 
provide a backup option with narrower 
data content and higher latency, similar 
to the current SIP data. But unlike the 
exclusive SIPs providing the current SIP 
data, these competing consolidators 
would be under competitive pressure 
and would be more likely to provide 
cheaper backup data and connectivity 
options than the SIP data. New backup 
costs will likely differ for different 
market participants and will be affected 
by the new competitive competing 
consolidator market as well as the new 
market data fees, both of which will 
have pricing decisions to make about 
the provision of backup services. The 
costs may also depend on decisions 
competing consolidators may make 

regarding the resiliency of their own 
products and what backup requirements 
would be necessary for their customers 
in light of such decisions. 

(v) Indirect Costs to SROs 
One commenter said that the 

Proposing Release ‘‘requires SROs to 
‘make available’ to every competing 
consolidator and self-aggregator ‘all data 
necessary to generate consolidated 
market data’—but does not make clear 
how SROs would be compensated for 
the cost of delivering such market data 
information.’’ 2298 The Proposing 
Release discusses that the SROs will 
receive data content fees and 
connectivity fees as well as how the 
various fees will need to be filed.2299 As 
discussed above, the SROs are allowed 
to provide their core data to competing 
consolidators and self-aggregators via 
the existing proprietary data feeds, a 
combination of proprietary data feeds, 
or a newly developed core data feed.2300 
While the SROs are not required to, if 
they choose to offer core data via a 
newly developed core data feed, they 
might incur some development costs to 
provide that new data feed. However, 
the Commission believes that the SROs 
may not have an incentive to develop a 
dedicated core data feed because they 
could incur costs of doing so.2301 For 
example, if an SRO developed a 
dedicated core data feed, the SRO 
would have to take steps to ensure that 
any proprietary data feed is not made 
available on a more timely basis (i.e., by 
any time increment that could be 
measured by the SRO) than a core data 
feed. This means that if the core data 
feed were slower than the proprietary 
data feeds, the exchange would need to 
throttle any order-by-order proprietary 
data feeds.2302 An exchange lowering its 
proprietary data speeds might also 
increase the number of market 
participants that might switch from 
using the exchange’s proprietary data 

feeds to consolidated market data, 
providing an incentive for exchanges to 
not create a slower dedicated core data 
feed. 

One commenter said that one of the 
exchanges ‘‘invested $4 million to build 
a new, dedicated network for 
consolidated tape data that will allow 
exchanges and subscribers to access 
CTA SIP data more quickly’’ 2303 and 
that this investment is undermined with 
the discontinuation of the centralized 
consolidation model.2304 The 
Commission understands that the 
commenter was planning to recover that 
investment cost with future revenue. 
The Commission acknowledges that the 
final amendments will impose a cost for 
SROs from losing SIP data content and 
access fees. However, the Commission 
believes that this loss of revenue will be 
offset by the data content and access 
fees paid to SROs by competing 
consolidators. Additionally, the 
exclusive SIPs’ loss of consolidation and 
dissemination revenue will be mitigated 
by the opportunity to become competing 
consolidators. 

One commenter stated that the rules 
would ‘‘eliminate’’ the incentive for 
exchanges to compete for order flow in 
order to increase the amount of time 
that exchange offers the NBBO and thus 
increase its share of the equity plan(s) 
revenues, because the rule eliminates 
the exclusive SIPs.2305 The Commission 
disagrees with this commenter’s 
description of the effects of the rule. 
Nothing about the final rules prohibits 
the national market system plan(s) from 
continuing to share NMS data revenues 
according to rules that reward 
exchanges for time during which the 
exchange has the NBBO quote. Further, 
any changes to the revenue allocation 
formula can be adopted as Plan 
amendments, which would then have to 
be filed with the Commission pursuant 
to Rule 608 and would be subject to 
notice and comment and Commission 
review. Therefore, the Commission does 
not believe that these rules will effect 
exchange incentives to compete for 
order flow in the way described by this 
commenter. 

(vi) Multiple NBBOs 
Finally, the Commission recognizes 

that the decentralized consolidation 
model may result in multiple NBBO 
quotes observed by different market 
participants due to different aggregation 
methods used by competing 
consolidators. However, currently 
market participants may already observe 
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2306 See supra Sections V.B.2(b), V.B.2(f). 
2307 See supra Section III.B.10(b) for a discussion 

of the comments on complexity and confusion 
resulting from multiple NBBOs. 

2308 See, e.g., Joint CRO Letter at 2 (‘‘Moreover, 
we are surprised and concerned by the 
Commission’s limited analysis of the Proposal’s 
potential downstream impacts on the regulation of 
U.S. markets, particularly those resulting from 
multiple competing consolidators and self- 
aggregators, as this analysis appears incomplete.’’). 

2309 See, e.g., Nasdaq Letter IV at 3 (‘‘A 
particularly worrisome result is that product 
differentiation among competing consolidators will 
render a single ‘‘gold source’’ National Best Bid and 
Offer (‘‘NBBO’’) a relic of the past.’’); Angel Letter 
at 18–19. 

2310 See, e.g., Nasdaq Letter IV at 37 (‘‘Even with 
these changes, the risk of differential treatment 
among similarly situated market participants will 
increase because an NBBO that applies to one 
market participant will simply not apply to another, 
creating a risk of uneven enforcement of the 
Exchange Act by introducing the subjective review 
of which NBBO to apply.’’), Joint CRO Letter at 4 
(‘‘Throughout the Proposal, hundreds of questions 
are posed to commenters, but none solicited 
feedback from SROs on the Proposal’s impact on 
surveillance, any increased risk to investor 
protection, or whether reprogramming our systems 
to accommodate the proposed rules would create 
any burdens or complications for us.’’). 

2311 See, e.g., Nasdaq Letter IV at 20; NYSE Letter 
II at 24. 

2312 See, e.g., TD Ameritrade Letter at 12. 
2313 See, e.g., Fidelity Letter at 10; TechNet Letter 

II at 2. 
2314 See, e.g., Nasdaq Letter IV at 3. 

2315 See supra Section V.B.2(f). 
2316 See supra Section V.B.2(f) for a discussion of 

these adaptations to deal with multiple NBBOs. 
2317 See supra Section V.B.2(f) for additional 

discussion of this point. 
2318 See supra Section III.B.10(d) for a discussion 

of the comments on impact of multiple NBBOs on 
surveillance and enforcement. 

2319 See supra Section V.B.2(f). 
2320 See supra Section V.B.2(f), discussing current 

market practice with respect to obtaining NBBOs. 
2321 See supra Section III.F. Competing 

consolidators that are affiliated with exchanges that 
do not operate under the limited exemptive relief 
would be subject to Regulation SCI. However, the 

Continued 

multiple NBBO quotes.2306 Therefore, 
the Commission believes that the 
decentralized consolidation model will 
result in no meaningful difference with 
respect to the existence of multiple 
NBBOs. 

Several commenters disagreed with 
this conclusion, raising concerns related 
to the possibility of multiple NBBOs 
being observed as a result of the final 
rules.2307 In particular, commenters 
expressed the view that there would be 
significant costs to the market as a result 
of this possibility and expressed 
concern that these costs were not 
discussed in the Commission’s 
proposal.2308 These commenters stated 
that the emergence of multiple NBBOs 
would complicate market structure; 2309 
hinder market surveillance and 
enforcement by SROs, including by 
adding reprogramming costs for 
surveillance systems and creating the 
likelihood of uneven enforcement; 2310 
decrease the accuracy and 
standardization of Rule 605 
statistics; 2311 introduce new sources of 
differing NBBOs through differences in 
NBBO calculation method among 
competing consolidators; 2312 confuse 
investors, including retail investors, 
who might see more than one NBBO for 
the same stock at the same time; 2313 
and complicate and increase the cost of 
compliance with best execution 
obligations.2314 

The Commission continues to believe 
that the possibility of multiple NBBOs 
resulting from the decentralized 
consolidation model does not represent 
a significant cost. In the case of each 
specific issue raised, the potential 
difficulties that multiple NBBOs could 
create are already handled by the market 
(including SROs) today, because of the 
fact that multiple NBBOs at a given 
instant in time are a staple of today’s 
financial markets.2315 

Specifically, the Commission does not 
believe that the potential for multiple 
NBBOs as a result of the decentralized 
consolidation model will complicate 
market structure. The market today has 
already developed adaptations to deal 
with the fact that meaningful differences 
in the observations of market 
participants about the prevailing NBBO 
can emerge.2316 As a result, the market 
structure in place today will be able to 
handle the potential multiple NBBOs 
resulting from the decentralized 
consolidation model in much the same 
way as it handles existing multiple 
NBBOs today. 

The Commission believes that the 
decentralized consolidation model will 
not increase costs or impair the 
evenness of enforcement and 
surveillance by SROs. The fact that 
order routing decisions made at the 
same time but at different data centers 
will necessarily be based on different 
observations of the market is understood 
by SROs today, and surveillance 
programs and enforcement inspections 
already take this into account.2317 In 
fact, such programs already deal with 
the even larger discrepancy in market 
snapshots that emerge from the use of 
proprietary data feeds as a substitute for 
SIP data feeds in the routing of 
orders.2318 

The Commission does not believe that 
the decentralized consolidation model 
will contribute to confusion or a lack of 
standardization in the calculation of 
Rule 605 statistics. In the process of 
calculating Rule 605 statistics, firms 
must use the quote prevailing at the 
time the order is received. As discussed 
above, it is inevitable even today that 
different market centers will have 
different quotes in the space of small 
but meaningful time intervals given the 
amount of time it takes new quotes to 
travel to the geographically dispersed 
data centers where orders are 

received.2319 This remains true even if 
all market participants are using only a 
single source for the NBBO. 

The Commission does not believe that 
it is possible to ‘‘calculate’’ the NBBO in 
more than one way. That is, we do not 
believe that, for a given set of quotes in 
the market at a given instant in time, it 
is possible to arrive at different 
conclusions as to what is the NBBO 
depending on different methods for 
determining the NBBO. Therefore, 
differences in aggregation methodology 
employed by competing consolidators 
and self-aggregators are unlikely to 
introduce further differences in the 
NBBO perceived by the various market 
participants by offering alternative 
‘‘calculations’’ of the NBBO for a given 
moment in time. 

The Commission does not believe the 
decentralized consolidation model will 
cause confusion for investors through 
the propagation of multiple NBBOs. 
Those investors who have the 
technology and sophistication to detect 
differences in the NBBOs produced by 
different competing consolidators are, 
today, already aware of the potential for 
such differences and how to deal with 
them. On the other hand, those 
investors who typically do not have 
such latency-sensitive concerns (such as 
retail investors) are unlikely to detect 
differences in quotes, even if they are 
looking at multiple competing 
consolidator feeds. 

The Commission does not believe that 
the decentralized consolidation model 
will complicate and increase the cost of 
complying with best execution 
obligations through the propagation of 
multiple NBBOs. Since multiple NBBOs 
from different competing consolidators 
and self-aggregators will not represent a 
change from current market practice,2320 
the Commission does not believe this 
introduces changes to the cost of 
compliance with best execution 
obligations. 

(e) Economic Effects of Competing 
Consolidators Being Subject to 
Regulation Systems Compliance and 
Integrity 

During the initial transition period all 
competing consolidators will be subject 
to the requirements of Rule 614(d)(9), 
which include requirements 
substantially similar to some of the key 
provisions of Regulation SCI.2321 After 
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Commission believes that all competing 
consolidators that are affiliated with exchanges will 
choose to operate under the limited exemptive 
relief for competitive reasons. See supra Section 
V.C.2(a)(i)a. 

2322 See id. 
2323 See supra Section IV.G. 
2324 See SCI Adopting Release, supra note 1233, 

at 72404. 
2325 See supra Section III.F. 

2326 More specifically, the benefits discussed in 
this section are not measuring a change from the 
baseline but are discussing the benefits that will 
continue to apply to market participants from the 
requirements of Rule 614(d)(9) and the addition of 
the definition of SCI competing consolidator to 
Regulation SCI. 

2327 As discussed in detail above, the Commission 
believes that some entities who will become 
competing consolidators are already subject to 
Regulation SCI. The Commission believes that 
many of the benefits described below will not apply 
to these entities, because they already are required 
to have systems that meet the requirements for 
Regulation SCI. Instead, the Commission believes 
that many of the benefits from the requirements of 
Rule 614(d)(9) and the addition of the definition of 
SCI competing consolidator to Regulation SCI will 
come from new entities who become competing 
consolidators who are not currently subject to 
Regulation SCI. See supra Section IV.F.4. 

2328 Commenters agreed that applying Regulation 
SCI to competing consolidators would improve 
their resiliency and reliability. See, e.g., Clearpool 
Letter at 9; MEMX Letter at 8; Fidelity Letter at 10. 2329 See supra Section III.F. 

the initial transition period, competing 
consolidators that are below the five 
percent (5%) market data revenue 
threshold will continue to be subject to 
Rule 614(d)(9), while competing 
consolidators above the threshold will 
be ‘‘SCI competing consolidators’’ and 
will be subject to the requirements of 
Regulation SCI.2322 The Commission 
expects that, under this approach, the 
requirements of Regulation SCI will 
apply to most competing consolidators 
following the initial transition 
period.2323 

The Commission believes that the 
requirements of Rule 614(d)(9) and 
Regulation SCI will help prevent market 
disruptions due to one or more 
competing consolidators’ systems issues 
or cybersecurity incidents and reduce 
the severity and duration of any effects 
that may result if a systems issue or 
cybersecurity incident were to occur for 
a competing consolidator. The 
requirements of Rule 614(d)(9) will also 
impose direct and indirect costs on 
various entities. The requirements of 
Regulation SCI will also impose 
additional direct and indirect costs on 
competing consolidators that meet the 
threshold for being an SCI competing 
consolidator, as well as some indirect 
costs on other market participants 
because of their specific business 
relationships with SCI competing 
consolidators. However, competing 
consolidators will not need to incur the 
incremental costs associated with being 
an SCI competing consolidator until the 
end of the initial one year transition 
period or until they meet the threshold 
requirements for being an SCI 
competing consolidator. 

(i) Benefits To Expanding Regulation 
SCI To Include Competing 
Consolidators 

Currently, the exclusive SIPs are SCI 
entities and the benefits discussed in 
Regulation SCI currently apply to them 
and to market participants.2324 Because 
many of the requirements of Rule 
614(d)(9) are similar to the requirements 
of Regulation SCI and because 
competing consolidators that meet the 
five percent (5%) market data revenue 
threshold will be SCI entities,2325 the 
Commission believes that the benefits of 
Regulation SCI will apply to competing 

consolidators and will continue to apply 
to market participants, i.e., maintain the 
status quo, if the exclusive SIPs cease 
operating as exclusive plan processors. 
This section discusses the benefits that 
will apply to competing consolidators 
and will continue to apply to market 
participants from the requirements of 
Rule 614(d)(9) and the addition of the 
definition of SCI competing 
consolidator to Regulation SCI.2326 

The Commission believes that at least 
three benefits from Regulation SCI will 
continue to apply to market participants 
from the requirements of Rule 614(d)(9) 
and the addition of the definition of SCI 
competing consolidator to Regulation 
SCI.2327 First, the requirements of Rule 
614(d)(9) and the addition of the 
definition of SCI competing 
consolidator to Regulation SCI will help 
prevent market disruptions due to one 
or more competing consolidators’ 
systems issues or cybersecurity 
incidents. Second, they will help reduce 
the severity and duration of any effects 
that may result if a systems issue or 
cybersecurity incident were to occur for 
one of these competing consolidators. 
This may also help prevent potential 
catastrophic events that might start out 
as a minor systems problem but then 
quickly spread across the national 
market system, potentially causing 
damage to market participants, 
including investors. Third, they will 
help ensure effective Commission 
oversight of competing consolidators’ 
systems. 

First, the requirements of Rule 
614(d)(9)(ii) and the addition of the 
definition of SCI competing 
consolidator to Regulation SCI will help 
prevent market disruptions by 
strengthening the infrastructure and 
improving the resiliency of the systems 
of new competing consolidators who are 
not currently SCI entities.2328 The 

Commission believes that some 
potential new competing consolidators 
may already have policies and 
procedures in place to maintain and test 
critical systems. However, the 
Commission believes that requirements 
of Rule 614(d)(9)(ii) and the addition of 
the definition of SCI competing 
consolidator to Regulation SCI will 
strengthen these policies and 
procedures, which will help improve 
the robustness of critical systems. 

Second, the requirements of Rule 
614(d)(9)(iii) and the addition of the 
definition of SCI competing 
consolidator to Regulation SCI will help 
reduce the severity and duration of any 
effects that may result if a systems issue 
or cybersecurity incident were to occur 
for one of the new competing 
consolidators who are not currently SCI 
entities. For example, Rule 614(d)(9)(iii) 
and Rule 1002(a) of Regulation SCI, will 
require a competing consolidator to 
notify the public and take corrective 
action if a system disruption, system 
intrusion, or cybersecurity incident 
occurs. This may reduce the length of 
these events and thus reduce the 
negative effects of those interruptions 
on the competing consolidator and 
market participants. 

Additionally, Rule 1001(a)(2) of 
Regulation SCI, which, among other 
things, will require an SCI competing 
consolidator to maintain geographically 
diverse backup and recovery systems 
that are reasonably designed to achieve 
next business day resumption and will 
help SCI competing consolidators 
restore their systems more quickly in 
the event of a disruption. The 
Commission acknowledges that Rule 
614(d)(9) does not contain this 
geographically diverse backup 
requirement. Therefore, competing 
consolidators will not be subject to the 
requirement during the initial one year 
transition period and competing 
consolidators below the SCI threshold 
level will not be subject to it thereafter. 
Lack of a geographically diverse backup 
may reduce the reliability of a 
competing consolidator’s systems. 
However, as discussed above, because of 
competitive pressures, competing 
consolidators that are not subject to 
Regulation SCI may still choose to 
develop robust backup systems in order 
to attract subscribers.2329 Additionally, 
the Commission believes most 
competing consolidators will meet the 
threshold to be SCI competing 
consolidators. Therefore, the 
Commission does not believe that the 
lack of a requirement for a geographical 
diverse backup system under Rule 
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2330 As discussed above, market participants who 
subscribe to a competing consolidator that is not an 
SCI entity (or that does not have a sufficiently 
resilient backup system) may choose to subscribe to 
another competing consolidator as a backup in 
order to ensure they can still operate if their 
competing consolidator experiences a system 
disruption. See id. Market participants may incur 
additional costs for this. See supra Section V.C.2(d). 

2331 Regulation SCI requires SCI entities to notify 
the Commission immediately upon any responsible 
SCI personnel having a reasonable basis to conclude 
that an SCI event has occurred. Similarly, Rule 
614(d)(9)(iii)(C) requires competing consolidators to 
promptly notify the Commission upon responsible 
personnel having a reasonable basis to conclude 
that a system disruption or systems intrusion has 

occurred. The requirement for immediate or prompt 
notification, as applicable, does not apply to such 
events that a competing consolidator reasonably 
estimates would have no, or a de minimis, impact 
on the competing consolidator’s operations or on 
market participants. See e.g., Rule 614(d)(9)(iii)(B)– 
(C); Regulation SCI Rule 1002(b)(5). 

2332 An SCI competing consolidator will be 
required to notify the Commission on Form SCI, 
and a competing consolidator that is not an SCI 
competing consolidator will be required to notify 
the Commission on Form CC. Additionally, each 
quarter SCI competing consolidators will be 
required to submit a report to the Commission on 
Form SCI of systems disruptions or systems 
intrusions that had no or a de minimis impact. 

2333 The systems of the exclusive SIPs are 
‘‘critical SCI systems’’ and are subject to heightened 
requirements. For example a critical SCI system 
needs to maintain backup systems that are designed 
to allow them to resume operations within two 
hours of a system outage (SCI entities only have the 
requirement to resume operations the day following 
a system outage). See Proposing Release, 85 FR at 
Section IV.B.2(f). 

2334 See supra Section V.C.2(a) for a discussion of 
this assumption. 

2335 Direct compliance costs will include both 
costs that included in the PRA burden estimates as 
well as compliance costs that are not reflected in 
the PRA (‘‘non-PRA’’). See supra Section IV.D (for 
a discussion of the PRA burden estimates). 

2336 See supra Section IV.G.3. 
2337 See id. 
2338 See supra note 1567. Two commenters stated 

that the Commission underestimated the costs of 
Regulation SCI in the Proposing Release. See IDS 
Letter I at 13 and STANY Letter II at 6–7. As 
discussed in detail above, the Commission 
disagrees with these commenters and believes it did 
not underestimate the costs associated with 
Regulation SCI. See supra Section IV.G.2. 

614(d)(9) will significantly increase the 
risk of market participants being 
exposed to a competing consolidator 
system disruption.2330 

The requirement for competing 
consolidators to establish procedures to 
disseminate information about system 
disruptions to responsible personnel, 
competing consolidator subscribers, the 
public, and the Commission will help 
reduce the duration and severity of any 
system distributions that do occur for 
one of the new competing consolidators 
who are not currently SCI entities. The 
procedures will help these competing 
consolidators quickly provide the 
affected parties with critical information 
in the event that it experiences a system 
disruption. This could allow the 
affected parties to respond more quickly 
and more appropriately to the incident, 
which could help shorten the duration 
and reduce the effects of a system event. 
This could also potentially help prevent 
an event that might start out as a minor 
systems issue from becoming a 
catastrophic problem that quickly 
spreads across the national market 
system, potentially causing damage to 
market participants, including investors. 

Additionally, the requirement, under 
Rule 614(d)(9)(iv) and Rule 1004(c) of 
Regulation SCI, for a competing 
consolidator to conduct testing of its 
business continuity and disaster 
recovery plans with its designated 
participants and other industry SCI 
entities will help detect and improve 
the coordination of responses to system 
issues that could affect multiple market 
participants in the NMS stock market. 
This testing will help prevent these 
system disruptions from occurring and 
help reduce the severity of their effects, 
if they do occur. 

Third, Rule 614(d)(9) and the addition 
of the definition of SCI competing 
consolidator to Regulation SCI will help 
ensure effective Commission oversight 
of new competing consolidators who are 
not currently SCI entities. Both 
Regulation SCI and Rule 614(d)(9)(iii)(C) 
will require a competing consolidator to 
notify the Commission 2331 and provide 

the Commission with updates if it 
experiences a systems disruption or 
systems intrusion that has more than a 
de minimis impact.2332 Each quarter, an 
SCI competing consolidator will have to 
inform the Commission of any planned 
material changes to its SCI systems and 
the security of indirect SCI systems. 
Each year an SCI competing 
consolidator also will have to provide 
the Commission with an SCI review of 
their compliance with Regulation SCI. 
This information will help ensure 
effective Commission oversight by 
enhancing the Commission’s review of 
these competing consolidators and 
helping make the Commission aware of 
potential areas of weakness in the 
competing consolidator’s systems that 
may pose risk to the entity or the market 
as a whole. 

Additionally, the Commission 
believes that an exclusive SIP that 
becomes a competing consolidator may 
realize an incremental benefit relative to 
the baseline from lower SCI-related 
costs.2333 Because the Commission 
assumes that enough competing 
consolidators will enter the market to 
provide for multiple viable sources of 
consolidated market data products,2334 
the Commission believes that an 
exclusive SIP will not need to incur the 
additional costs associated with being 
subject to the heightened requirements 
applicable to ‘‘critical SCI systems’’ if it 
chooses to operate a competing 
consolidator after the initial transition 
period. 

(ii) Costs of Expanding Regulation SCI 
To Include Competing Consolidators 

Competing consolidators will incur 
both direct and indirect compliance 
costs related to Rule 614(d)(9) and the 
addition of the definition of SCI 

competing consolidator to Regulation 
SCI.2335 Although all competing 
consolidators will initially be subject to 
Rule 614(d)(9) during the initial 
transition period, the Commission 
believes that, after the transition period, 
many competing consolidators will be 
above the SCI competing consolidator 
threshold and eventually need to bear 
the higher costs Regulation SCI.2336 
Because Regulation SCI imposes some 
indirect requirements on other market 
participants interacting with SCI entities 
(e.g., vendors providing SCI systems to 
SCI entities), those market participants 
will also incur indirect costs from SCI 
competing consolidators. 

Competing consolidators will incur 
initial and ongoing direct PRA and non- 
PRA compliance costs related to Rule 
614(d)(9) and Regulation SCI. These 
costs will vary based on whether the 
competing consolidator is an SCI 
competing consolidator or whether it is 
subject to the provisions of Rule 
614(d)(9).2337 

The Commission believes that the 
2018 estimates of initial PRA costs for 
new SCI entities and ongoing PRA costs 
for all SCI entities under Regulation SCI 
are largely applicable to SCI competing 
consolidators because the requirements 
are the same for all SCI entities and 
because the 2018 burden estimates were 
based on the Commission’s experience 
over three years subsequent to 
Regulation SCI’s adoption in 2014 
including, for example, Commission 
staff’s experience in conducting 
examinations of SCI entities and 
receiving and reviewing notifications 
and reports required by Regulation 
SCI.2338 The 2018 SCI PRA Extension 
includes estimates distinguishing 
between new versus existing SCI 
entities. The Commission believes that, 
using the same new versus existing SCI 
entity framework, entrants that could 
become SCI competing consolidators 
can be divided into three groups: The 
existing exclusive SIPs; entrants that are 
existing SCI entities but with no direct 
experience operating in the 
consolidated market data business and 
needing to perform a new function with 
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2339 See supra note 1572 and accompanying text. 
2340 These cost estimates are based on the 2018 

SCI PRA Extension. See 2018 SCI PRA Extension, 
supra note 1567. See also supra Section IV.G 
discussing PRA burden estimates related to 
compliance with Regulation SCI and supra note 
1573 and accompanying text. 

2341 See supra note 1575 and accompanying text. 
2342 See supra Section IV.G. 
2343 See supra Section III.F. 

2344 See supra note 1589 and accompanying text 
(discussing the PRA burden estimates for Rule 
614(d)(9)). 

2345 SCI Adopting Release, supra note 1233, at nn. 
1943–44. 

2346 Id. at nn. 1945–46. 
2347 See supra Section III.F. 

2348 SCI Adopting Release, supra note 1233, at 
634. 

2349 See supra Section III.F. 
2350 SCI Adopting Release, supra note 1233, at 

nn.1943–44. 
2351 The Commission believes that the initial 

implementation costs for these entities to comply 
with Regulation SCI will approximately be the 
difference between their initial PRA and non-PRA 
costs under Rule 614(d)(9)(iv) and the initial PRA 
and non-PRA burdens based on their entity type, as 
described above in this section. 

new SCI systems (e.g., a national 
securities association or national 
securities exchanges that do not 
currently operate an exclusive SIP); and 
entrants that are not currently subject to 
Regulation SCI (e.g., third-party 
aggregators that are not currently subject 
to Regulation SCI). The Commission 
estimates that the exclusive SIPs will 
not have any initial PRA costs related to 
Regulation SCI from becoming a 
competing consolidator because they are 
already SCI entities and would be 
operating a substantially similar 
business and performing a similar 
function in their role as competing 
consolidators.2339 Because they would 
be entering an entirely new business 
and performing a new function with 
new SCI systems, SCI entities without 
direct experience operating in the 
consolidated market data business will 
each incur an initial PRA cost of 
approximately $326,000, which is 
approximately 50% of the Commission’s 
initial cost estimates for an entirely new 
SCI entity.2340 SCI competing 
consolidators that are not currently 
subject to regulation SCI will each incur 
an initial PRA cost of approximately 
$625,000, which is the same estimated 
initial paperwork cost as those 
estimated for new SCI entities.2341 The 
Commission estimates that all SCI 
competing consolidators will each incur 
ongoing annual PRA costs of 
approximately $804,000, which is the 
same as the ongoing costs for existing 
SCI entities estimated in the 2018 SCI 
PRA Extension.2342 

Although the requirements of Rule 
614(d)(9) are similar to some of the key 
provisions of Regulation SCI, Rule 
614(d)(9) does not contain all of the 
provisions of Regulation SCI and will 
have lower compliance costs than 
Regulation SCI.2343 For example, Rule 
614(d)(9) does not contain a provision 
similar to the requirement for 
geographically diverse backup and 
recovery capabilities that is contained in 
Rule 1001(a)(2) of Regulation SCI. 
Therefore, the Commission estimates 
that the requirements of Rule 614(d)(9) 
will have initial and ongoing PRA costs 
that are approximately 33% of the PRA 
costs for compliance with all of the 

provisions of Regulation SCI.2344 The 
Commission estimates that competing 
consolidators that are below the SCI 
competing consolidator threshold will 
each incur initial PRA costs of 
approximately $217,000 and ongoing 
annual PRA costs of approximately 
$268,000. 

As SCI entities, SCI competing 
consolidators will also incur direct non- 
PRA related compliance costs. In 2014, 
the Regulation SCI adopting release 
estimated that an SCI entity will incur 
an initial non-PRA cost of between 
approximately $320,000 and $2.4 
million.2345 Additionally, an SCI entity 
will incur an annual ongoing non-PRA 
cost of between approximately $213,600 
and $1.6 million.2346 The Commission 
believes that similar to the PRA cost 
estimates, these non-PRA related costs 
are also largely applicable to SCI 
competing consolidators. But the 
Commission is uncertain about the 
actual level of costs SCI competing 
consolidators will incur, because these 
costs could differ based on the type of 
potential entrant that becomes an SCI 
competing consolidator. The 
Commission believes that there are two 
reasons why SCI competing 
consolidators’ non-PRA costs are likely 
to be on the lower end of these cost 
estimates. 

First, these cost estimates include 
costs of having part of an SCI entity’s 
system be a ‘‘critical SCI system,’’ and 
therefore be subject to certain 
heightened resilience and information 
dissemination provisions of Regulation 
SCI. SCI competing consolidators’ 
systems are not included within the 
scope of ‘‘critical SCI systems.’’ 2347 The 
Commission believes that if SCI 
competing consolidators’ systems are 
subject to the standard requirements of 
Regulation SCI, they will not have to 
incur compliance costs of the 
heightened requirements for ‘‘critical 
SCI systems.’’ To the extent that the 
incremental costs of being subject to the 
heightened requirements for ‘‘critical 
SCI systems’’ versus the standard 
requirements for ‘‘SCI systems’’ is small, 
these cost savings will be low. 

Second, among all of the SCI entities, 
SCI competing consolidators have 
relatively simpler systems and fewer 
functions, and thus will have 
compliance costs closer to the lower end 
of the above non-PRA cost estimates. 
The above non-PRA cost estimates 

provide an average for all SCI entities, 
without distinguishing between 
different categories of SCI entities. 
However, the Regulation SCI adopting 
release explains that compliance costs 
will depend on the complexity of SCI 
entities’ systems and they would be 
higher for SCI entities with more 
complex systems.2348 SCI competing 
consolidators will likely have simpler 
systems and fewer functions relative to 
some of the other SCI entities, such as 
exchanges. As a result, the Commission 
believes that SCI competing 
consolidators’ compliance costs are 
likely to be on the lower end of the 
average non-PRA cost estimates for all 
SCI entities. 

Because Rule 614(d)(9) does not 
contain all of the provisions of 
Regulation SCI, the Commission 
believes that Rule 614(d)(9) will have 
lower initial and ongoing non-PRA 
compliance costs than Regulation 
SCI.2349 Similar to the PRA cost 
estimates, the Commission estimates 
that the requirements of Rule 619(d)(9) 
will have initial and ongoing non-PRA 
costs that are approximately 33% of the 
non-PRA costs for compliance with all 
of the provisions of Regulation SCI. The 
Commission estimates that competing 
consolidators below the SCI competing 
consolidator threshold will each incur 
an initial non-PRA cost of between 
approximately $107,000 and 
$800,000.2350 Additionally, competing 
consolidators below the SCI competing 
consolidator threshold will also each 
incur an annual ongoing non-PRA cost 
of between approximately $71,000 and 
$533,000. The Commission is uncertain 
about the actual level of costs competing 
consolidators below the SCI competing 
consolidator threshold will incur, 
because these costs could differ based 
on the state of the systems of the entrant 
that becomes a competing consolidator. 
Should a competing consolidator meet 
the threshold to become an SCI entity 
after the initial transition period, there 
would be additional costs at that time in 
order to comply with Regulation SCI, 
which will vary depending on the type 
of competing consolidator.2351 

Additionally, the Commission 
believes that some competing 
consolidators’ subscribers associated 
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2352 See supra Section III.F. 
2353 See SCI Adopting Release at n. 2065. 

2354 Some commenters agreed. See, e.g., MEMX 
Letter at 7; NYSE Letter II at 18. See also supra 
Section III.D. 

2355 See supra Section III.D.2 for a definition of 
a self-aggregator. 

2356 See infra Section V.C.4. 
2357 See supra note 795 for a discussion on 

competing consolidators’ and self-aggregators’ 
permission to choose the feeds through which they 
receive the data content underlying consolidated 
market data from the SROs. 

2358 See supra note 795 for a discussion on the 
competing consolidators’ and self-aggregators’ 
option to choose how they receive consolidated 
market data or a subset of it. 

2359 See, e.g., NYSE Letter II at 23; Nasdaq Letter 
IV at 8; FINRA Letter at 8. 

with the testing of business continuity 
and disaster recovery plans will incur 
Regulation SCI-related connectivity 
costs. Rule 1004 of Regulation SCI sets 
forth the requirements for testing an SCI 
entity’s business continuity and disaster 
recovery plans with its designated 
members or participants. Rule 
614(d)(9)(iv) requires competing 
consolidators that are not affiliated with 
exchanges that do not meet the 
threshold requirements for being an SCI 
competing consolidator to participate in 
the testing outlined in Rule 1004 of 
Regulation SCI. Competing 
consolidators and their designated 
subscribers would be subject to these 
same costs.2352 The Regulation SCI 
adopting release estimated connectivity 
costs as part of these business 
continuity and disaster recovery plans 
to be approximately $10,000 per SCI 
entity member or participant.2353 The 
Commission believes that these 
connectivity cost estimates will also be 
applicable to competing consolidators’ 
designated subscribers. 

The Commission believes that 
competing consolidators and various 
other market participants will incur 
certain indirect costs related to 
compliance requirements for SCI 
competing consolidators. The 
Commission believes that the costs to 
comply with Regulation SCI discussed 
above will also fall on third-party 
vendors employed by SCI competing 
consolidators to provide services used 
in their SCI systems. Regulation SCI 
requires that any system provided by a 
vendor to an SCI entity and used by that 
entity in its SCI system must also 
comply with Regulation SCI 
requirements. The Commission believes 
that all costs discussed above for 
competing consolidators to comply with 
Regulation SCI will also fall on third- 
party vendors employed by competing 
consolidators in the course of providing 
consolidated market data. Examples of 
such vendors may include 
communications firms employed by SCI 
competing consolidators to transport 
data from exchanges to the SCI 
competing consolidator’s aggregation 
servers at various data centers. If many 
third-party vendors are employed by 
SCI competing consolidators in their 
consolidated market data business, the 
size of this cost may be significant. 

Additionally, the Commission 
believes there is the potential for these 
costs to cause vendors to end certain 
existing business relationships with 
market participants who become SCI 
competing consolidators. It is possible 

that third-party vendors will not want to 
incur the costs that SCI competing 
consolidators may impose to assure that 
the SCI competing consolidator can 
comply with Regulation SCI 
requirements, and as a result be 
unwilling to provide services to the SCI 
competing consolidator’s consolidated 
market data business. To the extent that 
this occurs, SCI competing 
consolidators will incur costs from 
having to find new vendors, form a new 
business relationship, and adapt their 
systems to the infrastructure of the new 
vendor. SCI competing consolidators 
may also elect to perform the relevant 
functions internally. To the extent that 
SCI competing consolidators either find 
new vendors or perform the functions 
internally, it will represent an increased 
inefficiency in the market, since 
presumably the current market data 
vendors are the most efficient means of 
performing these functions. 

The Commission believes that the 
technology supporting some of the 
services provided by vendors to current 
data aggregators (notably 
communications, such as microwave 
transmission) require significant 
expertise in order to be competitive and 
are difficult to replicate. To the extent 
this is the case, and to the extent that 
Regulation SCI requirements prevent 
SCI competing consolidators from using 
these vendors, the ability of SCI 
competing consolidators to provide 
consolidated market data in a manner 
that rivals current third-party 
aggregation practices may be 
significantly reduced. 

(f) Economic Effects of the Decentralized 
Consolidation Model Pertaining to Self- 
Aggregators 

As discussed above a number of 
market participants currently purchase 
proprietary data products from the 
exchanges and consolidate this data for 
their internal use or regulatory 
compliance.2354 To permit self- 
aggregation under the decentralized 
consolidation model, the Commission 
defines a new type of market data user, 
self-aggregators.2355 

Market participants that currently 
effectively self-aggregate and that decide 
to become self-aggregators under the 
decentralized consolidation model will 
have two choices. First, they may decide 
to limit the use of exchange data to the 
creation of consolidated market data, in 
which case they will be charged for data 
content underlying consolidated market 

data pursuant to the fee schedules of the 
effective national market system plan(s) 
for NMS stocks. In this case, market 
participants will likely benefit from 
lower data fees as compared to current 
fees they pay for proprietary data and 
connectivity products.2356 

Second, they may decide they need 
data beyond the scope of consolidated 
market data, in which case they will be 
additionally charged for the proprietary 
data and connectivity services pursuant 
to the individual exchange fee 
schedules. In this case, the potential 
price gain will be limited to the price 
decline for the portion of the data 
corresponding to the consolidated 
market data. The Commission is 
uncertain about the extent of this effect. 

Market participants that currently 
effectively act as self-aggregators and 
that will choose to become self- 
aggregators under the decentralized 
consolidation model may incur some 
costs switching from proprietary data to 
consolidated market data. They could 
incur these costs especially if the 
exchanges provide components of the 
consolidated market data with feeds and 
connections other than what these 
market participants currently use and 
market participants choose to receive 
the data via those new feeds and 
connections.2357 Market participants 
could also incur some costs even if they 
choose to use their existing proprietary 
feeds and connections to receive 
consolidated market data, but, they do 
not currently consume all proprietary 
data needed to create consolidated 
market data.2358 However, since these 
market participants already have the 
infrastructure to receive proprietary data 
products from the exchanges, the 
Commission expects these costs to be 
minimal. Additionally, self-aggregators 
may choose not to receive the entirety 
of consolidated market data, which 
could mitigate some of these costs. 

Some commenters stated that the 
introduction of a self-aggregator 
category will maintain the latency gap 
between different market 
participants.2359 One comment said that 
‘‘the Proposal would continue this two- 
tiered structure—with participants that 
can afford to act as self-aggregators able 
to obtain and use that data faster than 
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2360 See NYSE Letter II at 23. 
2361 See Nasdaq Letter IV at 8. 
2362 See FINRA Letter at 8. 
2363 See Clearpool Letter at 10. 
2364 See infra Section V.C.4(b). 
2365 See, e.g., Angel Letter at 20; NYSE Letter II 

at 24; FINRA Letter at 4. 

2366 See supra Section IV.D. See also supra 
Section V.C.2(d). 

2367 See supra Section IV.D. 

2368 See supra Section IV.D. 
2369 See, e.g., NYSE Letter II at 20–21; Joint CRO 

Letter at 3. 
2370 A competing consolidator that is affiliated 

with an exchange that is operating under the 
provisions of the limited exemptive relief will need 
to be registered as a competing consolidator under 
Rule 614 and be in compliance with the disclosure 
and other substantive regulatory requirements 
applicable to competing consolidators in Rule 603, 
Rule 614, and Form CC. See supra Section 
III.C.7(a)(iv). The Commission believes that 
competing consolidators that are affiliated with 
exchanges will choose to operate under the 
provisions of the exemption. See supra Section 
V.C.2(a)(i)a. 

those relying on competing 
consolidators.’’ 2360 Another commenter 
said that even having multiple 
competing consolidators would not 
reduce the latency gap because 
competing consolidators ‘‘would not be 
able to distribute consolidated data as 
quickly as the direct exchange feeds and 
their customers would not be able to 
consume it as quickly as self- 
aggregators.’’ 2361 Another commenter 
stated that receiving data from 
competing consolidators will be a ‘‘two- 
step process’’ and can never be as fast 
as getting data directly from the 
exchanges, a ‘‘one-step process.’’ 2362 On 
the other hand, one commenter said that 
self-aggregators might enjoy a minor 
latency advantage and that they do not 
‘‘believe this latency advantage would 
be material and therefore should not be 
an issue.’’ 2363 The Commission 
discusses the relationship between self- 
aggregators and competing consolidators 
and the related latency below.2364 

Some commenters stated that the 
decentralized consolidation model will 
increase costs for market participants 
because they would have to contract 
with a backup competing consolidator 
to avoid disruptions should their 
primary competing consolidator 
experience a disruption.2365 The 
Commission believes these issues apply 
to self-aggregators as well, in that self- 
aggregators may wish to obtain a backup 
feed in addition to their self-aggregated 
feed. To the extent this is the case the 
Commission believes that the primary 
means of obtaining a backup feed is 
likely to be through a competing 
consolidator, and as such the discussion 
of the associated costs discussed in 
Section V.C.2(d)(iv) applies to self- 
aggregators as well. 

(g) Other Conforming Changes 
The Commission is adopting 

conforming changes for some of the 
previous Commission or SRO rules and 
regulations, which themselves can have 
economic effects. This section discusses 
the conforming changes and 
corresponding economic effects. 

(i) Amendments to Regulation SHO 
As described in Proposal section 

III.D.1, the Commission is adopting 
amendments to Regulation SHO to 
adjust the process of determining 
whether a Short Sale Circuit Breaker has 
been triggered and disseminating such 

trigger information. First, the primary 
listing exchange will decide how to 
obtain the consolidated data necessary 
to determine whether a Short Sale 
Circuit Breaker should be triggered. 
Second, the primary listing exchange 
will be responsible for notifying 
competing consolidators and self- 
aggregators rather than a single plan 
processor. The first change allows the 
primary listing exchange to select the 
most cost-effective means of fulfilling its 
responsibilities. The second change 
could entail some compliance costs for 
competing consolidators but is 
necessary to ensure that all competing 
consolidators are on a level playing 
field. The resulting compliance costs for 
exchanges are included in the 
Commission’s general compliance 
estimate above.2366 The resulting 
compliance costs for competing 
consolidators are included in the 
Commission’s estimate of the general 
costs to becoming a competing 
consolidator above.2367 

In addition, the Commission defines 
‘‘primary listing exchange’’ in 
Regulation NMS and amends the 
definition of ‘‘listing market’’ in 
Regulation SHO to refer to the new 
definition of primary listing exchange. 
The Commission believes that this 
change will have no direct economic 
effects, other than harmonizing 
Regulation SHO with Regulation NMS. 

(ii) Effective Changes to Responsibilities 
Under the Limit Up Limit Down Plan 
and Market Wide Circuit Breaker Rules 

The definition of ‘‘regulatory data’’ 
requires the primary listing exchange to 
be the entity responsible for monitoring, 
calculating, and disseminating certain 
information necessary to implement the 
LULD Plan and the MWCB rules. These 
functions are currently the 
responsibility of a single exclusive SIP, 
however, the Commission requires that 
the primary listing exchanges be 
responsible for disseminating 
information regarding Price Bands and 
Limit States and the primary listing 
exchange with the largest portion of S&P 
500 Index stocks be responsible for 
determining whether an MWCB has 
been triggered. While the Commission 
believes that these amendments could 
result in implementation and ongoing 
costs for primary listing markets that 
currently do not operate a SIP, these 
amendments ensure a single set of Price 
Bands and a consistent message that 
MWCBs have triggered. As discussed 
above, the Commission believes that the 

additional cost of calculating the 
information necessary to implement the 
LULD Plan and MWCB rules would not 
be burdensome and these costs are 
included in the general compliance cost 
the Commission has estimated for SROs 
above.2368 

Some commenters said that the 
Commission overlooks additional costs 
imposed on SROs from these additional 
responsibilities and latency 
differentials.2369 The Commission 
acknowledged in the Proposing Release 
that the amendments might lead to some 
implementation and ongoing costs for 
the primary listing exchanges that do 
not operate an exclusive SIP. 
Additionally, the Commission does not 
believe that the decentralized 
consolidation model would make it 
more difficult for SROs to conduct their 
market surveillance with respect to the 
LULD Plan and MWCB rules, because 
there are currently latency differentials 
to consider when SROs conduct market 
surveillance. The amendments will not 
bring significant changes to this market 
reality. 

3. Economic Effects of Form CC 

As discussed above in Section III.C.7, 
Rule 614 will prohibit a person, other 
than an SRO, from acting as a competing 
consolidator unless that person files 
with the Commission an initial Form CC 
and the initial Form CC has become 
effective.2370 Rule 614 will require the 
public disclosure of Form CC, which 
itself will require disclosures regarding 
a competing consolidator’s services, 
fees, and operations, as well as metrics 
related to the performance of the 
competing consolidator. As a result, 
Rule 614 will provide transparency 
regarding the services and performance 
of competing consolidators for investors 
who might purchase the products and 
services of a competing consolidator. 
The Commission believes that the 
information contained in Form CC and 
the resulting transparency will help 
market participants make better- 
informed decisions about which 
competing consolidator to subscribe to 
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2371 Commenters agreed the public disclosure of 
the information contained in Form CC and 
performance metrics would help investors evaluate 
competing consolidators and decide which one to 
subscribe to. See, e.g., Clearpool Letter at 9; ACS 
Execution Services Letter at 6. 

2372 See supra Section III.C.7(a)(ii). Competing 
consolidators will also need to include on their 
websites a hyperlink to the Commission’s website 
containing information their Form CCs. See supra 
Section III.C.7(j) 2373 See Data Boiler Letter I at 55. 

2374 See supra Section III.C.8(e)(ii). 
2375 See supra Sections IV.D.1(a); IV.D.1(b)(iii); 

V.C.2(d); supra note 1402. 

in order to achieve their trading or 
investment objectives.2371 

Additionally, the Commission 
believes that the process for the 
Commission to declare an initial Form 
CC ineffective will improve the quality 
of information the Commission receives 
from competing consolidators, which 
will allow the Commission to better 
protect investors from potentially 
incomprehensible or incomplete 
disclosures that would misinform 
market participants about the operations 
and services of a competing 
consolidator. 

(a) Public Disclosure of Form CC and 
Other Competing Consolidator 
Information 

Form CC will require competing 
consolidators to publicly disclose four 
sets of information on the Commission 
website.2372 First, Form CC will require 
competing consolidators to disclose 
general information, along with contact 
information. Second, Form CC will 
require competing consolidators to 
disclose information regarding their 
business organizations. Third, Form CC 
will require competing consolidators to 
disclose information regarding their 
operational capabilities. Fourth, Form 
CC will require competing consolidators 
to disclose information regarding their 
services and fees. Rule 614 also includes 
requirements for amendments to Form 
CC under defined circumstances and a 
notice of cessation of operations at least 
90 calendar days before the date the 
competing consolidator ceases to 
operate as a competing consolidator. 
Form CC, any amendments to it, and 
any notices of cessation will be made 
public via posting on the Commission’s 
website. Rule 614(d)(5) also has a 
disclosure requirement about competing 
consolidators’ performance metrics on 
their own websites. Additionally, Rule 
614(d)(6) will require competing 
consolidators to disclose operational 
information on their websites related to 
vendor alerts, data quality and systems 
issues, and clock drift in the clocks they 
use to create timestamps. Generally, 
these requirements promote 
transparency and competition among 
competing consolidators and effective 
regulatory oversight within a 

streamlined approach to avoid 
significant barriers to entry. 

The business organization disclosures 
will give market participants a window 
into the ownership as well as the 
organizational structures of competing 
consolidators. The Commission believes 
that this information will help market 
participants make better-informed 
decisions about which competing 
consolidator to subscribe to as well as 
how to avoid any potential conflicts of 
interest. For example, if a broker-dealer 
is considering subscribing to a 
competing consolidator for consolidated 
data and any other potential additional 
services such as analytics, they may 
search for a competing consolidator that 
is not owned by a competitor or an 
affiliate of a competitor in the broker- 
dealer space. Purchases of data and 
additional market intelligence services 
between two competitors could 
potentially create conflicts of interest. 
Thus, the required disclosure of a 
competing consolidator’s business 
organization—which will, for example, 
clarify the ownership information—will 
provide transparency on its potential 
conflicts of interest. 

The information on operational 
capabilities will provide market 
participants detailed information about 
each competing consolidator’s product 
portfolio and technical capabilities. 
Since market participants vary in their 
data and technical capability needs, 
information on competing 
consolidators’ operational capabilities 
will allow market participants to make 
better-informed purchase decisions. For 
example, market participants who trade 
frequently and who need robust backup 
systems might choose competing 
consolidators with those capabilities. 
Whereas other market participants who 
have longer term investment strategies 
with potentially less frequent trades 
might prefer competing consolidators 
with less aggressive backup systems. 
Form CC disclosures will facilitate a 
better match between market 
participants’ needs and competing 
consolidators’ offerings, and will also 
help to ensure consistent disclosures 
between competing consolidators. 

One commenter stated that the 
disclosure of ‘‘all procedures’’ in the 
operational capability section of Form 
CC could disclose a competing 
consolidator’s proprietary tech, or 
‘‘secret sauce,’’ which could discourage 
innovation.2373 The Commission 
disagrees with this commenter and does 
not believe that the disclosures required 
on Form CC will discourage innovation 
because the disclosures are not detailed 

enough to give away a competing 
consolidator’s proprietary information 
or ‘‘secret sauce.’’ 2374 

With the consistent disclosures on 
services and fees, market participants 
will be able to compare and contrast the 
various services provided and the 
corresponding fees asked by competing 
consolidators. Market participants may 
then make better purchase decisions, 
based on their individual needs. 
Additionally, the service and fee 
transparency resulting from these 
disclosures will promote competition in 
similar products and/or services across 
different competing consolidators, 
which may result in similar prices, and 
will help to protect market participants 
from unfair and unreasonable prices. 

The Commission believes that the 
requirement for competing 
consolidators to amend Form CC prior 
to implementing material changes to 
their pricing, products, or connectivity 
options will provide transparency into 
changes in the operations of competing 
consolidators and better inform 
subscribers and other market 
participants about significant changes in 
the fees and services offered by a 
competing consolidator. This will allow 
subscribers to a competing consolidator 
to better evaluate if it will continue to 
serve their business needs. 
Additionally, it will facilitate effective 
oversight by the Commission. 

Similarly, the Commission believes 
that the requirement for a notice of 
cessation will also benefit subscribers to 
the competing consolidator, because it 
will give them advanced notice before 
the competing consolidator ceases to 
operate. Thus those subscribers will 
have more time to find another 
competing consolidator to supply them 
with consolidated market data. 

The fact that the information on Form 
CC will be in a single location instead 
of dispersed across the competing 
consolidators’ own websites should aid 
market participants by introducing only 
minimal search costs when evaluating 
and comparing potential competing 
consolidators to decide which one best 
suits their business interests. 

As discussed above,2375 the 
Commission believes the rule will cause 
each competing consolidator to incur 
approximately $93,540 in 
implementation compliance cost in 
order to collect the information required 
to fill out and file an initial Form CC as 
well as $16,812 in ongoing costs in 
order to file amendments to an effective 
Form CC. One commenter believes the 
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2376 See ACTIV Financial Letter at 3. 
2377 See supra Sections IV.D.1 and V.C.2(d)(i) for 

discussions of cost estimates for competing 
consolidators related to Form CC. See also supra 
Section V.C.2(a)(i) for discussions of competing 
consolidator barriers to entry. 

2378 As discussed further below, those competing 
consolidators that are existing SCI entities are 
already required to use EFFS to make Form SCI 
filings, and therefore would not incur the access 
costs discussed here. See infra Section V.E.5. 2379 See supra Section V.C.2(e)(i). 

costs associated with Form CC are 
overly burdensome and will present a 
serious barrier to entry for potential 
competing consolidators.2376 The 
Commission disagrees with this 
commenter. While the Commission 
acknowledges that the costs associated 
with preparing and filing an initial 
Form CC and amendments to an 
effective Form CC may pose a minor 
barrier to entry for potential competing 
consolidators, the Commission does not 
believe that the costs associated with 
Form CC are large enough to pose a 
serious barrier to entry.2377 

Competing consolidators will also 
experience implementation costs 
because initial Form CC and any 
amendments to Form CC will be filed 
electronically with the Commission. 
The Commission believes that requiring 
Form CC to be filed electronically will 
reduce filing costs compared to 
requiring the competing consolidator to 
file paper forms. 

To file a Form CC, competing 
consolidators will need to access 
EFFS.2378 Each competing consolidator 
will have to file an application and 
register each individual who will access 
EFFS on behalf of the competing 
consolidator. The Commission believes 
that each competing consolidator will 
initially designate two individuals to 
access EFFS, with each application 
taking 0.15 hours for a total of 0.3 hours 
per competing consolidator. On an 
ongoing basis, each competing 
consolidator will add one individual to 
access EFFS for amendments, adding 
0.15 hours per competing consolidator. 
To make a submission into EFFS, the 
competing consolidator must download 
a proprietary viewer. 

Because EFFS is not available to the 
public, when the Commission makes an 
effective Form CC available to the 
public, the Commission will transform 
the data into an unstructured format, 
meaning that it is not machine-readable. 
Market participants that seek to use the 
Form CC data to evaluate and compare 
competing consolidators will bear the 
costs of locating, comparing, and 
evaluating the information on the 
Commission’s website and take steps to 
put the information ‘‘side by side’’ for 
comparison purposes. 

The Commission believes that the 
public disclosure of performance 
metrics and additional information will 
introduce transparency to the operations 
of competing consolidators. These 
metrics should allow subscribers and 
potential subscribers to better evaluate 
the performance and current and future 
capabilities of a competing consolidator. 
Market participants, based on their 
individual needs, will be able to review 
competing consolidators’ performance 
statistics and choose ones that will best 
serve their trading needs. While the 
requirements to post the monthly 
performance metrics and operational 
information on websites will introduce 
transparency, they will not completely 
eliminate costs incurred when market 
participants want to compare competing 
consolidators because collecting the 
information will involve market 
participants expending some resources 
to go to each competing consolidator’s 
website. 

Competing consolidators will also 
incur implementation and ongoing 
compliance costs in order to setup and 
maintain systems required to calculate 
and produce the information for the 
performance metrics as well as other 
information the competing consolidator 
will be required to post to its website. 

Each month, competing consolidators 
will be required to post the monthly 
performance metrics and operational 
information on their own websites. 
Excluding the cost of preparing the 
information, the Commission estimates 
an average competing consolidator will 
incur a one-time cost of $2,651 (6 hours 
(for website development) × $308.50 per 
hour (blended rate for a senior systems 
analyst ($285) and senior programmer 
($332)) + $800 for an external website 
developer to develop the web page = 
$2,651) for posting the required 
information to a website, and will incur 
an ongoing annual cost of up to $3,702 
(1 hour (for website updates) × $308.50 
per hour (blended rate for a senior 
systems analyst ($285) and senior 
programmer ($332)) × 12 monthly 
postings = $3,702) to update the 
relevant web page each month. Because 
the monthly performance metrics and 
operational information may be posted 
in any format the competing 
consolidator finds most convenient, 
market participants that seek to use the 
data to evaluate and compare competing 
consolidators will bear the costs of 
locating, comparing, and evaluating the 
information on each competing 
consolidator’s website. 

The Commission believes that the 
operational information that competing 
consolidators will be required to 
publicly disclose on their websites will 

create a mechanism for market 
participants to hold competing 
consolidators accountable for any 
systems issues they may experience. 
One strong accountability mechanism 
market participants have is their 
purchasing power. The disclosure 
requirements will alert market 
participants to any system breaches or 
any data quality or systems issues a 
competing consolidator experiences. 
Market participants could hold 
competing consolidators accountable by 
abandoning competing consolidators 
that repeatedly experience system issues 
and gravitating toward competing 
consolidators that demonstrate more 
reliable systems through their 
disclosures. This demand shift could 
cause competing consolidators with less 
reliable systems to exit the market. 

In addition to the requirements of 
Rule 614(d)(9) and Regulation SCI 
promoting competing consolidators to 
develop resilient systems,2379 the 
requirement that competing 
consolidators publicly disclose 
information on systems issues as well as 
performance metrics regarding system 
availability could also encourage 
competing consolidators to make 
investments that will ensure the 
resiliency of their systems. These 
disclosures will help market 
participants determine which 
competing consolidators have more 
reliable systems. Competing 
consolidators who display more reliable 
systems with greater system availability 
will attract more subscribers. This 
should incentivize competing 
consolidators to invest in better backup 
systems or other technology that will 
improve the resiliency of their systems 
and increase their system uptime. 

The Commission believes that 
information from the disclosures in 
Form CC and the performance metrics 
and operational information competing 
consolidators will provide on their 
websites will promote effective 
regulatory oversight of competing 
consolidators and increased investor 
protection by providing the Commission 
and relevant SROs with information 
about competing consolidators. With 
this information, the Commission and 
the SROs could identify competing 
consolidators that are not properly 
complying with the final amendments 
or parts of them. The Commission and 
SROs, then, could utilize this 
information to help prioritize 
examinations and possibly help identify 
potential issues. 

The Commission believes that the 
public disclosure of the information in 
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2380 A commenter agreed the public disclosure of 
Form CC and monthly performance metrics would 
enhance competition between competing 
consolidators. See Clearpool Letter at 9. 

2381 See infra Section V.D.2 discussing the 
potential effects of the proposal on competition. 

2382 See supra Section III.F. 
2383 See supra Section V.C.2(e)(i). 

2384 See infra Section V.D.2 (discussing the 
potential effects of the proposal on competition). 

2385 See supra Section V.C.2(c) discussing the 
effect of the decentralized consolidation model on 
consolidated market data latency. 

2386 Commenters agreed that switching to new 
consolidated market data would come with this 
expense of losing some data compared to the 
proprietary data feeds. One commenter stated that 
it would be unable to remain competitive even after 
the final amendments are in place without 
continuing to purchase proprietary data feeds. See 
Virtu Letter at 2. See also Clearpool Letter at 3, 
supporting the idea that there may be broker-dealers 
who will still need proprietary feeds. 

Form CC on the Commission’s website 
and the public disclosure of 
performance metrics and operational 
information on competing 
consolidators’ websites could also 
increase competition between 
competing consolidators and also 
expose some competing consolidators to 
certain competitive effects.2380 If the 
public disclosures show that certain 
competing consolidators have higher 
fees or poorer performance, it may result 
in those competing consolidators losing 
subscribers and earning lower revenues. 
Similarly, competing consolidators who 
display lower prices or superior system 
performance may be able to attract more 
subscribers and earn more revenue. The 
public disclosure of the fee and 
performance information on the 
Commission and competing 
consolidator websites will facilitate 
competing consolidator comparison and 
will also promote competition. Greater 
competition between competing 
consolidators could in turn incentivize 
competing consolidators to innovate— 
particularly in terms of their 
technology—so that they can attract 
more subscribers.2381 

As discussed above, Rule 
614(d)(9)(iii)(C) will require a 
competing consolidator that is not an 
SCI competing consolidator to notify the 
Commission and provide the 
Commission with updates on Form CC 
if it experiences a systems disruption or 
intrusion.2382 The Commission believes 
that this information will help ensure 
more effective Commission oversight of 
competing consolidators by helping 
make the Commission aware of 
potential areas of weakness in the 
competing consolidator’s systems that 
may pose a risk to the entity or the 
market as a whole.2383 

(b) Commission Review and Process for 
Declaring Initial Form CC Ineffective 

The Commission believes that the 
process of reviewing an initial Form CC 
will allow the Commission to evaluate, 
among other things, the completeness 
and comprehensibility of a competing 
consolidators’ disclosures and, if 
necessary, declare the Form CC 
ineffective. To be a consolidated market 
data provider, a competing consolidator 
is required to have a Form CC that has 
become effective pursuant to Rule 
614(a)(1)(v). Thus, for competing 

consolidators that submit low quality 
and potentially inaccurate data, the 
Commission’s review and declaration of 
their Form CC ineffective could start an 
iterative cycle of increasingly better 
information provision, until the 
competing consolidator can have an 
effective Form CC. The Commission 
believes that this public disclosure and 
review process will improve the quality 
of information the Commission receives 
from competing consolidators, which 
will allow the Commission to better 
protect investors from potentially 
incomprehensible or incomplete 
disclosures that will misinform market 
participants about the operations of the 
competing consolidator. Additionally, 
an entity cannot operate as a competing 
consolidator without an effective Form 
CC. The Commission’s review will be 
designed to ensure that the competing 
consolidators serving the investors will 
be the ones that meet the Commission’s 
qualification requirements. 

The Commission believes that the 
filing requirements of Form CC and the 
Commission review period could 
impose costs on competing 
consolidators. The Commission believes 
that declaring a Form CC ineffective 
could impose costs on a competing 
consolidator—such as delaying the start 
of operations while the competing 
consolidator refiles its Form CC—and 
could impose costs on individual 
market participants and the overall 
market for competing consolidators 
resulting from a potential reduction in 
competition. However, competing 
consolidators and market participants 
will not incur these costs unless the 
competing consolidator filed a deficient 
Form CC. Therefore, the Commission 
believes that a competing consolidator 
will be incentivized to file Form CC 
disclosures that are complete and 
comprehensive to avoid bearing the 
costs of refiling a Form CC filing or of 
having its Form CC declared ineffective. 

The Commission recognizes that the 
registration process will create 
uncertainty about whether the form will 
be declared ineffective. This uncertainty 
may create a disincentive for entities to 
become competing consolidators, which 
could potentially reduce competition in 
the competing consolidator market.2384 

4. Economic Effects From the 
Interaction of Changes to Core Data and 
the Decentralized Consolidation Model 

The Commission believes that the 
final amendments would have a number 
of economic effects that are only 
possible as a result of a combination of 

the expanded content of core data and 
latency reductions due to the 
introduction of the decentralized 
consolidation model.2385 Specifically, 
the Commission believes that the 
combination of these factors would 
affect proprietary data feed business; 
market participants who choose to 
engage in market making, smart order 
routing, and other latency sensitive 
trading businesses; the Consolidated 
Audit Trail; and data vendor business. 

(a) Economic Effects on the Proprietary 
Data Feed Business 

The Commission believes that the 
expanded content of core data and 
latency reduction due to the 
introduction of the decentralized 
consolidation model could make 
consolidated market data a reasonable 
alternative to exchange proprietary data 
feeds for some market participants. This 
would have the effect of providing these 
market participants with a potentially 
lower cost option (relative to proprietary 
feeds) for low-latency, high-content 
market data. The lower cost of either 
self-aggregating consolidated market 
data or obtaining a competing 
consolidator’s data feed will come at the 
expense of losing the full set of data 
currently available via proprietary feeds, 
because the consolidated market data 
definition does not include all data 
elements currently available via 
proprietary data feeds.2386 Nevertheless, 
some market participants may find that 
the expanded content of core data 
makes the trade-off worth it and may 
choose to drop their proprietary feed 
subscriptions in favor of the 
consolidated market data. 

This effect will represent a transfer 
from exchanges who sell proprietary 
data feeds to the market participants 
who would save money by either self- 
aggregating consolidated market data or 
subscribing to a competing 
consolidator’s data feed. In the latter 
case, a portion of the benefit is also 
transferred to the competing 
consolidator in the form of additional 
business. The Commission believes that 
a transfer from the exchanges to market 
participants may help market 
participants enhance their product and 
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2387 See supra Section V.C.2(c). 
2388 See supra note 1134. 

2389 See Data Boiler Letter I at 2. For further 
support that proprietary fees could increase, see 
Clearpool Letter at 3. 

2390 See supra Section V.B.2(b). 

2391 More generally, the final rule could enable 
some reduction in the latency differential between 
current market participants to the extent that such 
market participants would be willing to make the 
necessary technology and personnel investments to 
take advantage of the latency reductions provided 
by the decentralized consolidation model. Thus, 
while some differences in latency may remain, the 
barriers to entry for market participants to compete 
in the latency sensitive businesses at various levels 
of sophistication and competitiveness would be 
reduced. See also Sections V.B.2(f) and V.C.4(b) for 
further discussion of this point. 

2392 See Nasdaq Letter IV at 30. 

service offerings to their customers. 
Additional business and revenues for 
competing consolidators may enhance 
competing consolidators’ efforts to offer 
higher quality products and a wider 
range of product offerings.2387 

It is possible that changes to the 
pricing and customer base of core and 
proprietary data feeds may not have a 
uniform impact across all exchanges. 
Some exchanges currently have more 
proprietary feed revenue than others, 
and some exchanges may currently rely 
more on revenue from SIP data fees than 
other exchanges. To the extent that an 
exchange receives a large share of 
revenue from its proprietary feed 
business, the impact of these potential 
reductions in proprietary feed 
subscriptions could be large for that 
exchange. To the extent that an 
exchange receives only a small portion 
of its revenue from proprietary feed 
subscriptions, the impact of these 
potential reductions in subscriptions 
could be small for that exchange. 

The Commission also notes that the 
exchanges’ revenues from connectivity 
services may increase or decrease, 
depending on any new data 
connectivity fees that the exchanges 
may propose for data content use cases. 
The connectivity fees for consolidated 
market data must be fair and reasonable 
and not unreasonably 
discriminatory.2388 If these new 
connectivity fees are higher than current 
fees, there is a possibility that the 
exchanges’ overall revenue from 
connectivity services would increase. It 
is also possible that exchanges could 
lose revenue from existing customers 
reducing the number of ports or the 
amount of bandwidth they purchase as 
they switch to competing consolidators 
for some use cases. The overall effect on 
the exchanges’ connectivity revenues is 
uncertain, and the impact on 
connectivity revenues could differ 
across different exchanges. 

The Commission believes that these 
competitive pressures on the exchange 
proprietary feed and connectivity 
business could also have the effect of 
causing the exchanges to lower the fees 
they charge for these services in an 
effort to stay competitive with the 
consolidated market data. This effect 
represents a transfer from the exchanges 
to the customers of these services. To 
the extent that existing customers of 
these services invest the money saved 
from lower fees in new products (such 
as expanding brokerage services) this 
effect will also have benefit of 
encouraging the creation of new 

products and services. To the extent that 
the lower fees for these services enable 
new market participants to subscribe to 
these feeds and offer the services that 
these feeds are required for (such as 
high quality execution brokerage 
services), this effect will also represent 
a benefit in the form of new competition 
in the broker-dealer business. 

One commenter stated that the final 
amendments would have the effect of 
increasing proprietary data fees, because 
‘‘demand is inelastic.’’ 2389 The 
Commission acknowledges that if some 
market participants no longer purchase 
proprietary data feeds after the rule is 
implemented, those who continue to 
purchase proprietary data feeds are 
likely to value those feeds more than the 
ones who no longer make these 
purchases. This means that the 
exchanges could infer that their 
remaining proprietary customers might 
actually be willing to pay more for the 
data then their old customer base, and 
consequently attempt to increase 
proprietary fees. However, the 
Commission believes that the need to 
remain competitive against new 
consolidated market data could 
overwhelm the effect of knowing that 
remaining customers might be willing to 
pay more. If this is the case, then the 
exchanges will instead lower their 
prices for proprietary data. 

If exchanges increase proprietary fees 
as a result of these potential insights 
into the demand elasticity of the 
remaining customer base after the rules 
are implemented, it will result in a 
transfer from those market participants 
who continue to purchase proprietary 
data to the exchanges, while any market 
participants who stop purchasing 
proprietary data as a result of the fee 
increases will represent an economic 
cost. The Commission is uncertain as to 
whether fees will increase or decrease 
for proprietary data. 

The Commission believes, however, 
that if a small latency differential 
between competing consolidator feeds 
and the proprietary data feeds remains, 
then the above effects are likely to be 
small, owing to the nature of high speed 
competition.2390 However, this 
limitation would only be for the case 
where current subscribers to proprietary 
data feeds switch to using a competing 
consolidator feed. In the case of those 
proprietary feed subscribers who 
become self-aggregators, the 
Commission believes that it is unlikely 
that this would result in a latency 

differential compared to receiving 
proprietary data.2391 It is also possible 
that the data that would remain 
exclusive to proprietary feeds would 
also reduce the incentives for market 
participants to switch to using 
consolidated market data only, further 
reducing the size of the above effects. 

In the event that proprietary data feed 
subscribers are willing to switch to 
receiving new consolidated market data 
products and a latency differential 
remains between these feeds and feeds 
provided by competing consolidators, 
the effects discussed in this section 
would apply only to those market 
participants who become self- 
aggregators. The Commission believes 
that the set of current subscribers of 
proprietary feeds willing to become self- 
aggregators may be smaller than the set 
of current subscribers willing to switch 
to using a competing consolidator, as it 
is possible that subscribing to a 
competing consolidator would be more 
convenient or less costly. To the extent 
this is the case, the size of the effects 
described in this section will be 
reduced. Furthermore, these self- 
aggregators may continue to enjoy a 
latency advantage over customers of 
competing consolidators. 

To the extent that the changes to 
proprietary feed subscriptions described 
above are realized, the exchanges would 
have corresponding losses in revenue or 
profit from the provision of proprietary 
data. Since the Commission is unable to 
determine how many broker-dealers or 
other market participants would no 
longer want to use proprietary data 
feeds as a result of this rule, it is unable 
to determine the size of this potential 
reduction in revenue or profit. 

One commenter stated that if the 
exchanges’ revenues from market data 
are reduced, the price of trading services 
would likely increase, because the loss 
of revenue ‘‘will have to be offset.’’ 2392 
The Commission disagrees with this 
commenter because a reduction in total 
revenue in and of itself does not 
necessarily make it optimal for a firm to 
increase its prices. The Commission 
expects that prices are set to optimize 
the amount of profit the firm can extract 
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2393 See Nasdaq Letter IV at 30. 
2394 See supra Section V.B.3(d) for a discussion of 

competition in the market for trading services. 
2395 See supra Section V.B.3(b) for a discussion of 

the market for proprietary data products. 
2396 See supra Section V.B.3(d). 
2397 See Nasdaq Letter IV at 50. 

2398 One commenter stated that the rule would 
encourage participation in equity markets. See IEX 
Letter at 9. 

2399 One commenter said it would enhance 
competition, although not completely eliminate the 
two-tiered structure of the data market. See Virtu 
Letter at 2. 

2400 These would be broker dealers who have not 
entered these businesses because, currently, the 
only way to obtain the benefits associated with the 
new, expanded core data and decentralized 
consolidation model is to subscribe to proprietary 
data feeds. 

2401 See supra Section V.B.2(b). 
2402 This is because the Commission believes that 

self-aggregators will use substantially the same 

technology and methods to perform the self- 
aggregation function, including the same vendors 
for such technology, as are used today by those 
market participants who aggregate the proprietary 
data feeds. 

2403 For related discussion on latency advantages, 
see supra note 2391. 

2404 See Nasdaq Letter IV at 48. 

from the market, and given that this has 
been done an increase in prices today 
would not increase profit. A reduction 
in revenue by itself does not change any 
of these considerations. All firms must 
balance a loss in customers against an 
increase in the revenue received per 
customer when considering a price 
increase, and in order for it to be 
optimal to increase prices, something 
about this balance must change. Thus, 
the Commission does not believe that a 
reduction in total revenue for exchanges 
will necessarily make it optimal for 
them to adjust any of their fees, 
including fees for trading services. 

This commenter also added that this 
scenario of increases in trading fees 
would follow ‘‘if the all-in price of 
trading is already at the competitive 
level. . . .’’ 2393 It is not clear that this 
assumption is met in the market today. 
The Commission has discussed above 
the competition that exists in the market 
for trading services,2394 and separately, 
discussed indicia that the market for 
proprietary data may not be subject to 
robust competition.2395 

To the extent that exchanges would 
find it profitable to increase their 
trading fees following the 
implementation of this rule, the 
Commission believes that the market for 
trading services is subject to 
competition, as discussed above, and, as 
a result, any potential for fees to 
increase will be constrained by this 
competition.2396 

A commenter stated that without 
profit from selling market data, 
exchanges would lack the funds 
necessary to finance improvements to 
their trading systems, including 
innovations in order types.2397 The 
Commission disagrees because it 
believes the exchanges only fund 
improvements and innovations in their 
trading businesses that have a positive 
net present value, because this would be 
consistent with the behavior of any firm 
seeking to maximize profit. While the 
Commission acknowledges that 
alternative sources of funding to 
internally held cash may be more 
expensive (or less convenient) sources 
of financing, the Commission 
nevertheless believes that the exchanges 
will continue to be able to finance their 
best investment opportunities, which 
are the same projects the exchanges 
finance today. This is because such 
opportunities will represent a profit 

opportunity to both the exchanges and 
potential sources of financing. 

(b) New Entrants Into the Market 
Making, Broker-Dealer and Other 
Latency Sensitive Trading Businesses 

The Commission believes that the 
final amendments may lead to new 
market participants entering the market 
making, smart order routing broker- 
dealer, and other latency sensitive 
trading businesses.2398 This is because 
the final amendments may help to 
reduce the information asymmetries 
between those who choose to rely on 
proprietary data feeds and those who 
rely on the feeds from the exclusive 
SIPs.2399 For instance, it is possible that 
currently there are broker-dealers who 
might want to compete in the business 
of sophisticated order routing but 
choose not to because of the cost of the 
market data necessary to be competitive. 
To the extent that the final amendments 
make consolidated market data a viable 
data product for smart order routing, the 
Commission believes that these changes 
could induce these broker-dealers to 
enter the business.2400 This would have 
the benefit of increasing competition in 
the sophisticated order routing broker- 
dealer business. 

The Commission believes that access 
to this new, faster consolidated market 
data could encourage new entrants into 
the automated market maker business. 
This would not only improve the 
competitiveness of this business but 
also may increase liquidity in the 
corresponding markets. 

If these new entrants use a competing 
consolidator, and if a small latency 
differential between competing 
consolidator feeds and the proprietary 
data feeds remains, then this effect of 
encouraging new entrants is likely to be 
small.2401 If instead these potential new 
entrants were to become self- 
aggregators, then this effect of 
encouraging new entrants is not likely 
to be small, because the Commission 
believes that there is unlikely to be a 
significant latency differential between 
being a self-aggregator and using 
proprietary data feeds.2402 However, if 

self-aggregation is required to be a new 
entrant in these businesses, the number 
of potential new entrants could be 
small, since using a competing 
consolidator may be more convenient or 
less costly than self-aggregating.2403 It is 
also possible that potential participants 
in the sophisticated SOR, automated 
market making, and other latency 
sensitive trading businesses may find 
that they cannot compete effectively 
without using the data that would 
remain exclusive to proprietary feeds. 
To the extent this is the case, the effects 
discussed above would be further 
limited. 

One commenter stated that the final 
amendments would create new 
information asymmetries because of the 
possibility that competing consolidators 
could customize their products, which 
would lead to differences in information 
between their customers. This 
commenter stated that this is in 
contradiction to the claim that 
information asymmetries will be 
reduced.2404 The Commission does not 
believe that the possibility of a 
reduction in information asymmetry in 
the market is negated by the potential 
for product differentiation by competing 
consolidators. New consolidated market 
data, aggregated in a decentralized 
consolidation model, will present the 
opportunity for improvement in the 
quality of market data received today for 
those market participants capable of 
exploiting these improvements. These 
improvements are relative to the 
exclusive SIP feeds today. For these 
market participants who can take full 
advantage of expanded core data and 
the decentralized consolidation model, 
the improvements to their utilization of 
market data are likely to be more 
significant than the differences that 
might emerge between competing 
consolidators product offerings that 
improve over the current exclusive SIP 
feeds. Thus, such market participants 
will represent a reduction in 
information asymmetries between users 
of core data and users of proprietary 
data. On the other hand, the 
Commission believes that those market 
participants who elect to use any low 
cost, or display feed, options offered by 
competing consolidators are likely to be 
participants who currently do not make 
use of sophisticated market data access. 
Thus, for these market participants, 
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2405 See supra Section V.C.1 for a discussion of 
the benefits of the expanded content of core data 
to market participants. 

2406 See supra Section V.B.2(c). 
2407 See Nasdaq Letter IV at 8 (‘‘Finally, the 

Commission ignores the likelihood that different 
consolidators will provide differing levels of 
service, replacing an allegedly two-tiered market 
with a multi-tiered market. Even if multiple 
competing consolidators end up racing against each 
other to produce unique or superior data products 
or to distribute data more quickly, they would 
likely charge premiums for better products and 
faster services. If so, whatever concerns the SEC 
may have now about market participants needing to 
pay high costs to access the best and fastest data 
will not be solved by its Proposal; to the contrary, 
the Proposal would only make this problem 
worse.’’). 

2408 See, e.g., FINRA Letter at 8, NYSE Letter II 
at 23. 

2409 See supra Section V.B.2(c), where additional 
details of the various approaches are described. 

2410 See supra Section V.B.2(c). 
2411 For example, the Commission believes that 

retail investors have no need for sub-millisecond 
improvements in latency, but do need timely and 
complete market data in order to make investment 
decisions. 

2412 See supra Section V.B.2(c). 
2413 Furthermore, the Commission believes it is 

likely that at least some competing consolidators 
will provide all core data in their product offerings. 
See supra Section V.C.1(c) for additional discussion 
of this point. 

2414 It is the Commission’s understanding that 
much of the infrastructure necessary to self- 
aggregate data today can be purchased from third- 
party vendors, so that in practice, the experience of 
purchasing the lowest latency access to 
consolidated market data may be similar whether 
the market participant choose to use a competing 
consolidator or to self-aggregate new consolidated 
market data. 

2415 See, e.g., NBIM Letter at 4 (‘‘In our 
experience, therefore, broker/dealers that do not 
undertake data aggregation in-house, and do not use 
the fastest connectivity available, will in general not 
be consistently competitive. This does not preclude 
using third-party technology to do the data 
aggregation, as long as it is done in-house to avoid 
incremental latency.’’). 

information asymmetries with respect to 
latency will be no worse than they are 
currently, though these market 
participants may still benefit from the 
expanded content.2405 

In addition, many of the differences 
between competing consolidator 
products (and their use by market 
participants) will be driven by 
differences in what those market 
participants find most useful for their 
trading needs, and differences in the 
ability to process and take advantage of 
new consolidated market data products 
distributed by competing consolidators, 
and these differences exist today.2406 

One commenter stated that the 
decentralized consolidation model 
would exacerbate the differences in 
advantage and information between 
market participants and perpetuate a 
‘‘multi-tiered’’ market structure. The 
commenter pointed out the likelihood 
that different competing consolidators 
would likely develop products with 
different levels of performance and 
charge different prices for them. This 
commenter concluded that this would 
result in the promotion of even more 
tiers of separation in market data access 
than the two tiers separating those who 
can afford proprietary data and those 
who cannot.2407 Commenters also stated 
the rule would not reduce the difference 
that currently exists between those who 
access market data in a fast, 
sophisticated manner and those who do 
not. Specifically, these commenters 
stated that the self-aggregator option 
available in the final rules will enable 
the advantages of the fastest users of 
market data to remain, because these 
self-aggregators would inevitably have a 
significant speed advantage over 
competing consolidators.2408 

The Commission disagrees with these 
commenters, and believes that the rule 
will reduce the differences between 
existing tiers of market data access, and 
that the self-aggregator option is 

essential in producing this outcome. 
This is because the distinctions between 
market data access capabilities that exist 
today are driven by more than just the 
price and availability of data (as 
explained further below), and so to the 
extent such differences remain they will 
not be a result of these rules. 
Additionally, the final rules will likely 
reduce one of the key cost barriers for 
market participants interested in self- 
aggregation, thereby reducing the 
advantage held by those market 
participants that can afford and choose 
to pay for it today. 

In the context of market data access 
broadly, there exist many differences in 
the approaches taken to obtain, process, 
and use market data.2409 These 
differences arise because of 
differentiation across many aspects of 
the market data access processes, and 
the Commission does not expect these 
differences to go away as a result of 
these rules. Furthermore (and as 
explained above 2410), it is the 
Commission’s understanding that some 
of these differences exist because the 
strategies employed by market 
participants do not all require exactly 
the same level of sophistication in 
market data processing to run 
effectively, as such some participants 
will be unwilling to change how they 
consume real time data even if given the 
opportunity to do so.2411 What this 
means is that any discussion of multiple 
tiers of market data access must be 
understood within the context of the 
complex differences in data use across 
market participants that exist today. 

At the same time, there are market 
participants, within each of the levels of 
sophistication for market data access 
described above,2412 who may be able to 
significantly improve their ability to 
compete as a result of the rule, both at 
their current level of capability and 
beyond. This is because core data will 
now be delivered according to the 
decentralized consolidation model, 
which introduces an incentive structure 
that will likely result in improvements 
to latency; and because core data will 
now contain additional content.2413 To 
the extent that these rules result in 

greater affordability of high quality 
market data, firms may find they are 
able to use the savings obtained from 
substituting away from proprietary feeds 
to invest in the technology and 
personnel necessary to increase the 
level of sophistication at which they use 
market data. These investments may 
take the form of purchasing the highest 
quality, lowest latency aggregation 
technology from a competing 
consolidator (which may be priced at a 
premium compared to lower performing 
products) or investing in the 
infrastructure necessary to self- 
aggregate.2414 In either case, market 
participants have a greater opportunity 
to improve their quality of market data 
access, and therefore, the 
competitiveness at each level of market 
participation may be increased. 

Also, the Commission does not 
believe that the self-aggregator option 
will further solidify the advantages held 
by sophisticated users of market data. 
To the contrary, the Commission 
continues to believe that the self- 
aggregator option assists in promoting 
the ability of a wider array of market 
participants to improve their access to 
market data. The Commission believes 
that the advantages of self-aggregators 
today come in part from the significant 
costs to self-aggregation, which prevent 
other market participants from 
becoming self-aggregators themselves 
and thereby preserves self-aggregators as 
the only market participants with such 
high quality information. To the extent 
that it happens that self-aggregation is 
necessary in order to obtain the 
maximum possible latency 
advantages,2415 the exclusive advantage 
this offers will be reduced, because, 
whereas today one must purchase 
proprietary data feeds in order to 
employ this methodology of self- 
aggregation, under the final rule, the 
end user can purchase consolidated 
market data and employ this 
methodology through the self-aggregator 
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2416 This of course depends on the extent to 
which the end user finds the content of new core 
data a viable substitute for proprietary data. 

2417 These costs are the costs discussed in moving 
along the continuum of market data utilization 
methods in Section V.B.2(c). Also, market 
participants may be able to improve their use of 
market data under the final rules even if they 
currently utilize proprietary market data, because 
they may be able to substitute new core data for 
proprietary data. If they do switch, the likely cost 
savings they will obtain may enable them to invest 
in other aspects of the data access process, thereby 
improving their ability to compete with more 
sophisticated market participants. 

2418 See Nasdaq Letter IV at 41. 
2419 See supra Section V.B.2(c). 2420 See supra note 1220. 

2421 See id. 
2422 The Central Repository is the repository 

responsible for the receipt, consolidation, and 
retention of all information reported to the CAT. 
See CAT NMS Plan, supra note 1220, at Section 1.1. 

2423 See id. The Operating Committee is the 
governing body of the CAT NMS Plan. 

2424 See id. at Sections 6.3 and 6.4. 
2425 See id. at Section 6.8. 
2426 See id. at Section 6.5. 
2427 See id. at Section 6.5(c)(ii). 
2428 See id. at Section 6.5(g); CAT NMS Plan 

Approval Order, supra note 1220, at 84833–34. 
2429 See 17 CFR 242.613(f) (Rule 613(f)) of 

Regulation NMS. 

option.2416 This has the effect of 
reducing the costs to employ such 
technology, because the fees for new 
consolidated market data will likely be 
lower than the fees for proprietary data. 
Thus, rather than institutionalizing the 
advantages enjoyed by current users of 
the self-aggregation methodology, we 
expect the self-aggregator option in the 
decentralized consolidation model will 
reduce the barriers to entry into this 
level of market data access for other 
market participants. 

While the final rules will not 
eliminate levels of sophistication in the 
utilization of market data, it will likely 
reduce the cost of moving between 
levels.2417 With lower costs to increase 
sophistication, the information 
asymmetry between the two tiers of 
market data access, of those who can 
afford and choose to purchase 
proprietary data and those who do not, 
will be reduced. This may lead to new 
entrants into the market making, 
executing broker-dealer, and latency 
sensitive trading businesses. 

One commenter stated that the rule 
would put ‘‘retail investors who 
subscribe to a competing consolidator at 
a disadvantage relative to those traders 
who can afford to self-aggregate and 
generate their own ‘NBBO’ more quickly 
than retail investors reliant on third 
parties to obtain the NBBO.’’ 2418 The 
Commission disagrees that retail 
investors in particular would be put at 
a disadvantage compared to self- 
aggregators as a result of the rule. As 
discussed above,2419 currently, retail 
investors typically access the market 
using display and per quote feeds, 
which are not competitive in terms of 
speed with typical market data feeds. 
Investors who use such feeds 
understand that it is not possible to 
compete on speed and make their 
investment decisions based on other 
kinds of strategies. Thus, differences 
measured in microseconds, even if they 
resulted from this rule, would be 
meaningless to retail investors at the 
moment when they are making 
investment or trading decisions. 

Furthermore, retail investors, like many 
professional investors, do not execute 
their own trades but instead leave that 
function to their broker-dealer. For 
example, retail broker-dealers route 
their customers’ orders to exchanges, 
ATSs, or wholesalers, the latter of 
which may route the order to the 
exchanges itself. Once the order has 
reached such market participants, the 
execution decisions are made in a much 
more sophisticated fashion (and 
microsecond differences matter), but 
crucially, these players will be able to 
exploit the fastest competing 
consolidator or self-aggregator options 
available on behalf of their retail clients. 
At this level of market data access, the 
Commission believes that that market 
participants will make decisions about 
what sort of competing consolidator 
product to use (or whether to self- 
aggregate) based off of competitive 
business considerations, that the final 
rules will make the options available 
cheaper than today, and that this will all 
work to the benefit of retail investors 
when these market participants work on 
their behalf to execute orders. 

(c) Effects From the Interaction With the 
Consolidated Audit Trail 

(i) CAT Baseline 

Section 242.613 (Rule 613) of 
Regulation NMS requires the national 
securities exchanges and national 
securities associations (‘‘SROs’’) to 
jointly develop and file with the 
Commission a national market system 
plan to create, implement and maintain 
a consolidated audit trail (‘‘CAT’’).2420 
At the time of adoption, and even today, 
trading data was and is inconsistent 
across the self-regulatory organizations 
and certain market activity is difficult to 
compile because it is not aggregated in 
one, directly accessible consolidated 
audit trail system. The goal of Rule 613 
was to require the SROs to create a 
system that provides regulators with 
more timely access to a sufficiently 
comprehensive set of trading data, 
enabling regulators to more efficiently 
and effectively reconstruct market 
events, monitor market behavior, and 
identify and investigate misconduct. 
Rule 613 thus aims to modernize a 
reporting infrastructure to oversee the 
trading activity generated across 
numerous markets in today’s national 
market system. 

On November 15, 2016, the 
Commission approved the national 
market system plan required by Rule 
613 (‘‘CAT NMS Plan’’ or ‘‘Plan’’) that 
was filed by the self-regulatory 

organizations.2421 In the CAT NMS 
Plan, the SROs described the numerous 
elements they proposed to include in 
the CAT, including, (1) requirements for 
the plan processor responsible for 
building, operating and maintaining the 
Central Repository,2422 (2) requirements 
for the creation and functioning of the 
Central Repository, (3) requirements 
applicable to the reporting of CAT Data 
by SROs and their members. ‘‘CAT 
Data’’ is defined in the CAT NMS Plan 
as ‘‘data derived from Participant Data, 
Industry Member Data, SIP Data, and 
such other data as the Operating 
Committee may designate as ‘CAT Data’ 
from time to time.’’ 2423 

The CAT NMS Plan requires SROs 
and their members to record and report 
various data regarding orders by 8:00 
a.m. the day following an order 
event.2424 The Plan requires industry 
members to record timestamps for order 
events in millisecond or finer 
increments with a clock 
synchronization standard of within 50 
milliseconds.2425 The CAT NMS Plan 
Processor, FINRA CAT, is then required 
to process the order data into a uniform 
format, link the entire lifecycle of each 
order, and combine it with other CAT 
Data such as SIP Data.2426 The Plan 
Processor is also required to store CAT 
Data to allow the ability to return results 
of queries on the status of order books 
at varying time intervals.2427 Regulators, 
such as the Commission and SROs will 
use the resulting CAT Data only for 
regulatory purposes such as 
reconstructing market events, 
monitoring market behavior, and 
identifying and investigating 
misconduct.2428 At this time, the 
Commission has little information about 
what specific data, in addition to CAT 
Data, such as proprietary depth of book 
and auction data, the SROs currently 
intend to include in their enhanced 
surveillance systems.2429 

(ii) Economic Effects on CAT 
The Commission recognizes that the 

final rules could affect the Consolidated 
Audit Trail, resulting in benefits to 
investors from improved regulatory 
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2430 See supra Section IV.B.5 for a more detailed 
discussion of how the proposal would alter the 
requirements of the Consolidated Audit Trail NMS 
Plan. 

2431 See CAT NMS Plan Approval Order, supra 
note 1220, at 84802–803. 

2432 The Commission believes the final rules will 
not affect the accuracy or timeliness of CAT Data. 
The Commission does not believe that the proposal 
would alter the accuracy of timestamps of trades 
and quotes. While some competing consolidators 
might offer data that more accurately represents the 

data observed by certain market participants at the 
time of an order event, the Commission does not 
expect that all market participants would observe 
the exact same data at that order event, much like 
the case today. In addition, industry member clock 
synchronization and timestamps on the order 
events in CAT Data are not fine enough for the 
latency improvements to affect the accuracy of 
assigning an order event to the consolidated market 
data likely observed at the time of the order event. 
Finally, the order data in CAT is not required to be 
reported until 8:00 a.m. the day following an order 
event. Hence, because latency improvements from 
the proposal would be measured in microseconds, 
the Commission does not believe that the final rules 
will improve the timeliness of CAT Data. 

2433 See supra Section V.C.1(b)(i) for data 
showing that odd-lot quotes in higher priced 
securities often improve upon the current NBBO. 

2434 See CTA, Technical Documents, available at 
https://www.ctaplan.com/tech-specs (last accessed 
Jan. 30, 2020) (showing the SIP tech specs version 
history, which identifies the changes over the 
years); UTP Data Feed Services Specification, 
available at http://www.utpplan.com/DOC/ 
UtpBinaryOutputSpec.pdf (showing the SIP tech 
specs version history, which identifies the changes 
over the years). 

2435 See supra Sections II.C.2(c) and V.C.1(a) for 
a discussion of these potential costs. 

oversight, costs to CAT from potentially 
switching from a current SIP to a 
competing consolidator, costs to CAT 
from integrating consolidated market 
data into the CAT Data model, and costs 
to SROs of updating their enhanced 
surveillance systems to use consolidated 
market data provided by the CAT.2430 
Specifically, the Plan Processor for the 
Consolidated Audit Trail, FINRA CAT, 
is required to incorporate all data from 
SIPs or pursuant to an NMS plan into 
the Consolidated Audit Trail. If the 
Commission were to approve these 
amendments, the CAT NMS Plan 
Operating Committee could choose to 
purchase such data from a different 
entity and would be required to 
purchase the expanded consolidated 
data. 

The Commission believes that the 
incorporation of the expanded data into 
CAT will improve regulatory oversight 
to the benefit of investors. As explained 
in the Approval order for the 
Consolidated Audit Trail, the expected 
benefits of the CAT include 
‘‘improvements in regulatory activities 
such as the analysis and reconstruction 
of market events, in addition to market 
analysis and research . . . , as well as 
market surveillance, examinations, 
investigations, and other enforcement 
functions,’’ and derive from 
improvements in four data qualities: 
Accuracy, completeness, accessibility, 
and timeliness.2431 Accuracy refers to 
whether the data about a particular 
order or trade is correct and reliable. 
Completeness refers to whether a data 
source represents all market activity of 
interest to regulators, and whether the 
data is sufficiently detailed to provide 
the information regulators require. 
Accessibility refers to how the data is 
stored, how practical it is to assemble, 
aggregate, and process the data, and 
whether all appropriate regulators could 
acquire the data they need. Timeliness 
refers to when the data is available to 
regulators and how long it would take 
to process before it could be used for 
regulatory analysis. 

The Commission believes that the 
expanded consolidated data from the 
final rules could improve the 
completeness and accessibility of CAT 
Data.2432 In particular, the final rules 

will improve the completeness of CAT 
Data because CAT Data would contain 
quotes smaller than 100 shares, depth of 
book information, and auction 
information. While the CAT will 
contain query functionality capable of 
recreating limit order books, the depth 
of book information will allow 
regulators to see the displayed order 
books that others see around the time of 
the order events. While the Commission 
does not know if SROs plan to 
incorporate depth of book and auction 
information into their enhanced 
surveillance systems or other regulatory 
activities using CAT Data, the proposal 
will improve the accessibility of 
consolidated market data for SRO and 
Commission CAT-related uses because 
SROs would have access to such data in 
a standardized format through the 
Consolidated Audit Trail instead of 
through the variety of formats currently 
used in proprietary data. The final rules 
will also improve accessibility because 
the SROs and Commission would have 
such data on the same system as CAT 
Data. 

The Commission believes that the 
improvements in completeness and 
accessibility would facilitate more 
efficient regulatory activities using CAT 
Data that will benefit investors. In 
particular, the final rules could make 
broad-based market reconstructions 
using CAT Data more efficient by 
increasing the depth of information that 
could be incorporated into such 
reconstructions with current CAT Data. 
The Commission believes that depth of 
book information, quote information in 
sizes less than 100 shares, and auction 
information are all valuable in a broad- 
based market reconstruction. Further, 
the improvements would allow for more 
targeted surveillances and risk-based 
examinations using current CAT Data. 
For example, the depth of book 
information will be valuable when 
building surveillances to detect spoofing 
or in investigating spoofing because 
spoofing often involves creating a false 
impression of depth at prices outside of 
the best bid or offer. In addition, the 
auction information will facilitate 

auction market reconstruction to 
evaluate manipulation concerns and 
inform policy. Quote information in 
sizes less than 100 shares will facilitate 
analysis by regulators of broker-dealers’ 
best execution practices by providing 
potential execution prices that are better 
than the current NBBO in stocks priced 
over $250.2433 

The Commission recognizes that the 
interaction between the final rules and 
the Consolidated Audit Trail could also 
create additional costs. Such additional 
costs are likely to be borne by SROs and 
their members. These costs could 
include switching costs, additional data 
costs, and data storage and processing 
costs. The proposal will result in 
switching costs if the Central Repository 
has to obtain the data from a different 
source. The source of the switching 
costs could be from changing data input 
formats and technical specifications, 
which would require one-time 
implementation costs. The Commission 
recognizes that the SIP technical 
specifications change a few times a year 
such that the switching costs associated 
with the proposal would be the costs in 
excess of the regular costs incurred 
when the SIP technical specifications 
change.2434 The Commission at this 
time, cannot judge whether switching 
data providers would result in higher or 
lower on-going data intake costs but 
data intake costs presumably could be 
factored into the selection of a 
competing consolidator. Also, in order 
to continue to receive certain quotation 
and transaction data for OTC equities 
currently included in the SIP feeds, 
CAT would have to obtain such data 
from a different source, and would have 
to incur any associated costs in doing 
so.2435 The Commission recognizes that 
increasing the amount of data managed 
and analyzed by CAT will increase the 
costs of data storage and processing to 
integrate the expanded data with other 
CAT Data. However, the Commission 
does not expect the final rules to 
substantially increase the costs of 
operating the CAT because any marginal 
increase in cost associated with 
consolidated market data will be 
dwarfed by the processing costs already 
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2436 See infra Section V.D.2 for a discussion of the 
interaction between the proposal and CAT on 
competition among competing consolidators. 

2437 One commenter stated that this information 
‘‘should be essential’’ to the Commission’s analysis. 
See Nasdaq Letter IV at 47. The Commission 
requested comment on the costs of market data 
vendors and the effect of new core data on their 
products and did not receive any. Data vendors are 
not required to disclose information to the 
Commission about the costs of their business at a 
level of detail sufficient to improve the 
Commission’s understanding beyond what is said 
here. The assertions the Commission does make in 
this section about the effect of the rule on market 
data vendors do not depend on this information. 

2438 See supra Sections V.C.1(b), V.C.1(c). 
2439 Id. 

2440 Id. 
2441 Id. 
2442 See supra Section V.C.4(b). 

incurred by CAT, which includes 
processing for all options quotation 
activity among other order lifecycle 
events and is significantly larger in size 
than consolidated market data. 

The Commission recognizes that the 
final rules will result in SROs incurring 
costs to integrate additional CAT Data 
into their surveillances. Even if the 
SROs would otherwise include depth of 
book and auction information in the 
CAT-related surveillances, they would 
incur costs in changing their 
surveillances to use the data in CAT 
rather than using data from proprietary 
feeds. 

The Commission also considered 
whether the requirements in CAT will 
impose costs as a result of CAT’s effect 
on the competition among competing 
consolidators. Because the Commission 
does not believe CAT will significantly 
affect the competition among competing 
consolidators,2436 it will not impose 
additional costs resulting from this 
effect. 

The Commission believes that CAT 
implementation milestones will not be 
impacted by the final rules given that 
sufficient lead time will be available 
and integration efforts could be 
scheduled as part of standard release 
planning. The Commission believes that 
switching market data providers and 
expanding consolidated market data 
within CAT will require limited 
resources relative to the current 
implementation activities. Further, any 
resources devoted by SROs to updating 
their surveillances are separate from the 
efforts to implement CAT. 

(d) Effects on Data Vendors 

The Commission believes that the 
final amendments would have an effect 
on the broad financial data services 
industry. To the extent that the 
amendments lead to cheaper (relative to 
proprietary data feeds) and higher 
content consolidated market data 
products, the Commission expects that 
costs to data vendors would go down 
and the ability of such vendors to grow 
their customer base would increase. It is 
also possible that data vendors may 
increase the range and quality of 
products they offer using the new 
expanded core data and that new firms 
enter the data vendor business. To the 
extent that the risk of price increases for 
core data is realized instead, the 
Commission believes these businesses 
could potentially face higher costs, 
which when passed on to clients could 
cause their customer base to shrink. In 

the event that these outcomes are 
severe, it is possible that some data 
vendors could exit the market. The 
Commission is uncertain about the 
potential size and scope of these effects 
because it is unable to determine both 
the role of these costs in producing the 
products supplied by the data services 
industry and the extent to which the 
enhanced quality of new core data could 
play a role in the quality of their 
products.2437 

D. Impact on Efficiency, Competition, 
and Capital Formation 

1. Efficiency 
The Commission believes that the 

adopted amendments will have a 
number of different effects on efficiency. 
In particular, the Commission believes 
that the amendments will lead to more 
efficient gains from trade, improve the 
efficiency of order execution for some 
market participants, improve price 
efficiency, and affect how efficiently 
core data is distributed. The rest of this 
section discusses these different effects 
of the amendments on efficiency. 

As discussed above, the Commission 
believes that the expansion of core data 
under the final amendments would 
increase transparency for market 
participants who do not currently access 
proprietary DOB feeds and allow them 
to more easily find liquidity that they 
can trade against.2438 Currently, some of 
these market participants may not trade 
because they cannot see the quotes 
available to them, either through a lack 
of information about odd-lots, depth of 
book, or auction information. The 
Commission believes that the final 
amendments will alleviate some of this 
information shortage and will allow 
traders to more easily find 
counterparties. This may result in more 
voluntary trades occurring between 
market participants, which could lead to 
more efficient gains from trade, since 
these are trades which currently do not 
take place only because of a lack of 
information.2439 However, if the 
inclusion of additional odd-lot, depth of 
book, or auction information does not 
induce additional voluntary trading 

from market participants who do not 
currently access proprietary DOB feeds, 
then the final amendments may not 
produce more efficient gains from 
trade.2440 

The Commission believes that the 
expansion of core data could also 
improve the efficiency with which some 
market participants, or their broker- 
dealers, execute orders. As discussed 
above, by adding odd-lot, depth of book, 
and auction information to core data, 
the final amendments will reduce 
information asymmetry between broker- 
dealers and other market participants 
who subscribe to proprietary data feeds 
and users of current SIP data. This 
could improve the ability of broker- 
dealers and other market participants 
who currently do not have access to this 
information to trade against those 
market participants who do. As a result, 
this could improve the efficiency with 
which they execute their orders by 
allowing them to select a better trading 
venue or method of executing their 
order. Furthermore, for market 
participants who currently rely on 
exclusive SIPs for their order 
executions, the reduction in latency 
provided by the decentralized 
consolidation model could reduce the 
risk that their orders are picked off, 
which could reduce their adverse 
selection costs. This could potentially 
reduce their transaction costs and allow 
them to more efficiently achieve their 
investment or trading objectives or those 
of their clients.2441 

As discussed previously, the 
Commission believes that there is some 
potential for new broker-dealers to 
become competitive in the market for 
sophisticated order execution as a result 
of this rule because they may be able to 
use the expanded content and lower 
latency of core data to develop SORs or 
other tools that allow them to compete 
more effectively with broker-dealers 
who currently base order execution 
decisions off of proprietary DOB 
data.2442 To the extent that this 
happens, the clients of these broker- 
dealers could see their orders executed 
more efficiently and their execution 
costs reduced. 

The current lack of certain odd-lot 
quote, depth of book, and auction 
information in SIP data could affect 
price efficiency. The gap in information 
between data provided by exclusive 
SIPs and proprietary data products may 
cause prices in some securities to be less 
efficient, i.e., to deviate further from 
fundamental values, if market 
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2443 See supra Section V.B.2(a). 
2444 See Proposing Release, 85 FR at n. 390. 
2445 See supra Section V.C.2(c). 

2446 See id. 
2447 One commenter stated that this information 

‘‘should be essential’’ to the Commission’s analysis. 
See Nasdaq Letter IV Letter at 47. The Commission 
continues believe there is uncertainty in its 
conclusion, but does not believe this precludes the 
conclusion entirely. 

2448 See, e.g., Kira R. Fabrizio et al., Do Markets 
Reduce Costs? Assessing the Impact of Regulatory 
Restructuring on US Electric Generation Efficiency, 
97 Am. Econ. Rev. 1250 (2007). 

2449 See, e.g., Severin Borenstein, The Trouble 
with Electricity Markets: Understanding California’s 
Restructuring Disaster, 16 J. Econ. Persp. 191 
(2002). 

2450 See supra Section V.B.3(a) discussing SIPs 
market power. 

2451 See supra Section V.C.2(b). However, the 
Commission also acknowledges the possibility that 
fees for the consolidation and distribution of 
consolidated market data may remain the same or 
increase, because consolidated market data will 
contain more information and/or there might not be 
enough competition among competing 
consolidators. 

2452 Several studies found evidence of efficiency 
gains and technological improvements from 

restructuring in the public utilities sector. In the 
electricity industry, for example, the introduction of 
competition to the electricity generation services 
created strong incentives to become more cost 
efficient and technologically advanced to improve 
operating performance. If a plant could not become 
efficient enough to compete, it would lose business 
and have to exit the market. Craig and Savage 
(2013) establish a 9% increase in efficiency in 
investor-owned electricity plants in response to the 
restructuring and increasing competition in the 
electricity sector. Similarly, Davis and Wolfram 
(2012) argue that electricity market restructuring is 
associated with a 10 percent increase in operating 
performance for nuclear plants generating 
electricity. The authors state that increasing 
competition led to managers focusing more 
attention on financial costs of outages. See J. Dean 
Craig and Scott J. Savage, Market Restructuring, 
Competition and the Efficiency of Electricity 
Generation: Plant-level Evidence from the United 
States 1996 to 2006, 34 Energy J. 1 (2013); Lucas 
W. Davis and Catherine D. Wolfram, Deregulation, 
Consolidation, and Efficiency: Evidence from US 
Nuclear Power, Am. Econ. J. Applied Econ. 194 
(2012). 

2453 The Commission acknowledges that market 
participants may subscribe to more than one 
competing consolidator for different core data 
products or as a backup feed. 

participants with access to proprietary 
data products do not incorporate this 
information into prices quickly enough 
through their trading or quoting activity. 
However, the Commission does not 
know the extent of this possible effect, 
but it believes the effect could be larger 
in less actively traded securities where 
the gap in information between SIP data 
and proprietary data products is larger. 

The Commission believes that, to the 
extent that there is information in the 
new core data elements that is not 
currently reflected in market prices, the 
final amendments may improve price 
efficiency.2443 In particular, the 
introduction of odd-lot quote, depth of 
book, and auction information into core 
data could result in the information 
becoming impounded in prices more 
rapidly and accurately as a result of the 
more widespread dissemination of this 
information. As the Commission 
understands that the most sophisticated 
traders already have access to this 
information and likely already compete 
to profit from it, the Commission 
expects that the size of this gain in price 
efficiency would be small because this 
information is already impounded 
quickly into prices. 

Finally, under the current rule, the 
exclusive SIPs operate like public 
utilities in their consolidation and 
distribution of the NMS stock data.2444 
The changes will unbundle the data fees 
for consolidated market data from the 
fees for its consolidation and 
distribution.2445 The decentralized 
consolidation model will subject the 
fees charged by competing consolidators 
for the consolidation and distribution of 
consolidated market data to 
competition. The Commission believes 
that the decentralized consolidation 
model will lead to consolidated market 
data being distributed in a timelier, 
efficient, and cost-effective manner. The 
Commission believes that the changes to 
the consolidation and distribution of 
consolidated data is economically 
similar to the restructuring of public 
utilities and may have an impact on the 
efficiency with which the consolidation 
and distribution is carried out. In 
particular, as discussed above, the 
decentralized consolidation model is 
anticipated to produce better investment 
to lower costs and improve quality in 
the consolidation and distribution of 
consolidated market data, as well as 
promote better price competition (all of 
which translates into a more efficient 

allocation of capital) than the bidding 
process currently in place.2446 

The Commission acknowledges the 
uncertainty in this conclusion.2447 The 
literature on the economics of 
restructuring public utilities does not 
provide clear guidance. Some papers 
show efficiency gains from regulatory 
restructuring,2448 yet others claim no 
efficiency gains or efficiency declines 
after regulatory restructuring of public 
utilities.2449 The likely impact of the 
adopted changes rests on the strengths 
and weaknesses of the existing 
exclusive SIP model. 

The Commission believes that the 
existing exclusive SIP model has an 
important weakness: It does not provide 
sufficient competitive incentives.2450 
SIPs have significant market power in 
the market for core and aggregated 
market data products and, as a result, do 
not need to compete to capture demand 
for their products. The Commission 
believes that the adoption of the 
decentralized consolidation model will 
open up the consolidation and 
distribution services to data 
consolidators that will need to 
vigorously compete to capture some 
demand for the data they provide. This 
need to compete for market share will 
create incentives to reduce costs. As 
discussed above, the Commission 
believes that this competition could 
incentivize competing consolidators to 
pass on some of those cost savings to 
customers by charging lower service 
fees in order to capture market 
share.2451 The focus to capture market 
share might also lead to technological 
improvements for competing 
consolidators to be able to differentiate 
themselves in the eyes of the customers 
and generate demand.2452 The 

Commission believes that these 
improvements in data provision 
technology and the introduction of 
competitive forces on fees for the 
consolidation and distribution of 
consolidated market data could result in 
a more efficient allocation of capital. 

Additionally, the decentralized 
consolidation model could allow market 
participants to receive consolidated 
market data more efficiently. Instead of 
having to receive separate consolidated 
market data feeds from two exclusive 
SIP plan processors, UTP and CTA/CQ 
Plans, market participants will have the 
option to receive all of their 
consolidated market data from one 
competing consolidator.2453 This could 
allow market participants to achieve 
efficiencies in the design and in making 
modifications to their systems for the 
intake of consolidated market data 
because they will only have to configure 
their systems to intake consolidated 
market data from one source. 

2. Competition 

As discussed previously, the 
Commission believes this rule will have 
a substantial impact on competition. 
The Commission identifies seven 
markets or areas of the market for which 
the rule would have a substantial 
impact on competition. The 
Commission acknowledges that the 
seven markets or areas may not be a 
comprehensive list of all markets or 
areas for which the rule might have an 
impact on competition. However, the 
Commission believes that competition 
in these seven markets or areas are most 
likely to be impacted substantially by 
this rule. 
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2454 See supra Section V.B.3(a). 
2455 The Commission assumes that enough 

competing consolidators will enter the market in 
order to make it competitive. See supra Section 
V.C.2(a). 

2456 See supra Sections V.C.2(a); V.C.2(b); 
V.C.2(c). 

2457 See supra Sections V.C.2(a); V.C.2(d). 
2458 See supra Section V.C.2(a). 
2459 See Nasdaq Letter IV at 48. See also Nasdaq 

Letter IV at 32, describing proprietary data products 
as competitive. 

2460 See supra Section V.B.3(a) (discussing the 
exclusive nature of the SIP processors). 

2461 See supra Section V.C.2(e)(ii) for a discussion 
of costs related to Regulation SCI and Rule 
614(d)(9). See supra Section V.C.2(a)(i)a for 
additional discussion of other factors affecting the 
barriers to entry for competing consolidators. 

2462 SROs that do not operate an exclusive SIP 
could also be at a competitive disadvantage relative 
to an SRO that operates an exclusive SIP that 
became a competing consolidator, because they 
would face higher initial SCI related costs than an 
exclusive SIP would if it became a competing 
consolidator. See supra Section VI.C.2(a)(i)b.; supra 
Section V.C.2(e)(ii). 

2463 The Commission believes that competing 
consolidators affiliated with exchanges will choose 
to operate under the provisions of the exemption. 
See supra Section V.C.2(a)(i)a for additional 
discussion of the impact of the limited exemptive 
relief on barriers to entry. 

2464 See supra Section V.C.3. 

First, the adopted rule fosters a 
competitive environment for the 
consolidation and dissemination of 
consolidated market data to replace the 
centralized consolidation model, which 
is not currently subject to competitive 
pressures.2454 Under the final 
amendments multiple competing 
consolidators will be able to distribute 
consolidated market data products to 
market participants. The Commission 
believes that, since market participants 
could freely select the competing 
consolidator that charged the lowest 
distribution fee or offered better quality 
(i.e., lower latency, a more reliable 
system), the competing consolidators 
will be subject to competitive forces and 
the marketplace for the consolidation 
and dissemination of consolidated 
market data products will be 
competitive if enough competing 
consolidators enter the market.2455 As 
discussed above, the Commission 
believes that this introduction of 
competition could reduce the prices 
competing consolidators charge for the 
consolidation and distribution of 
consolidated market data products and 
improve the quality of consolidated 
market access.2456 The Commission 
recognizes the risk that there could be 
too few competing consolidators to 
realize these benefits fully, in which 
case the adopted competitive changes 
may have a number of costs,2457 
including higher prices for the 
consolidation and dissemination of 
consolidated market data products, 
which could increase the overall prices 
market participants pay for consolidated 
market data.2458 

One commenter stated that the above 
characterization of the effects of the 
amendments on competition 
represented a ‘‘false dichotomy’’ 
because the current marketplace already 
has competition in the form of 
competing exchanges, and notes that the 
Commission failed to analyze a 
comparison with this feature.2459 This 
commenter stated that exchanges 
compete for order flow, and that the sale 
of proprietary data products is part of 
this competition, which offers trading 
services and data in return for the ‘‘all- 
in costs’’ of trading. This commenter 

stated that since exchanges compete for 
order flow, it is incorrect for the 
Commission to say that there is no 
competition today, and that there will 
be competition after the final 
amendments are implemented. The 
Commission disagrees that the above 
characterization is a false dichotomy. 
The market for the consolidation and 
dissemination of core data today does 
not have competition, but rather, 
exclusive processors in the form of the 
exclusive SIPs, from which all core data 
must originate.2460 Because the final 
amendments are designed to expand the 
content and improve the dissemination 
of core data, the appropriate comparison 
is to the manner in which core data is 
processed today, not to the competition 
between exchanges for trading services. 

The Commission recognizes that Rule 
614(d)(9) and the addition of the 
definition of SCI competing 
consolidator to Regulation SCI could 
impact competitive dynamics in the 
competing consolidator market. If the 
exclusive SIPs become competing 
consolidators, they could gain a 
competitive advantage over other 
competing consolidators with respect to 
Regulation SCI compliance because they 
would face lower barriers to entry since 
they are currently SCI entities and 
already incur many of these costs.2461 
Comparatively, the Commission 
believes the costs associated with Rule 
614(d)(9), along with the costs 
associated with later potentially being 
an SCI competing consolidator, could 
raise the barriers to entry for firms 
seeking to become competing 
consolidators who are not already 
exclusive SIPs.2462 Therefore, Rule 
614(d)(9) and the addition of the 
definition of SCI competing 
consolidator to Regulation SCI could 
result in fewer firms seeking to become 
competing consolidators, which could 
lead to less competition in the 
competing consolidator market. Less 
competition and less innovation would 
reduce the incentives of competing 
consolidators to reduce the costs and 
improve the speed and quality of their 
consolidated market data aggregation 

and dissemination services. 
Additionally, after the initial transition 
period, the Commission believes that 
the lower burdens associated with Rule 
614(d)(9) could potentially give a 
competing consolidator below the SCI 
competing consolidator threshold a 
competitive advantage over SCI 
competing consolidators because it 
would have lower compliance costs. 
However, the Commission does not 
believe that this competitive advantage 
will be significant because a competing 
consolidator with market share below 
the threshold that gained market share 
would become an SCI competing 
consolidator after it crossed the 
threshold. 

The limited exemptive relief from the 
rule filing requirements of Section 19(b) 
of the Exchange Act and Rule 19b–4 
thereunder, Section 19(d), the 
requirements of Section 6(b), and from 
Regulation SCI provided to competing 
consolidators affiliated with exchanges 
will reduce the regulatory burdens that 
would otherwise be faced by such an 
entity in becoming a competing 
consolidator.2463 As a result, SROs and 
their affiliates may find it less 
burdensome to operate a competing 
consolidator, and therefore may be more 
likely to enter the market, which will 
promote competition in the provision of 
consolidated market data. 

Additionally, the Commission 
believes that the public disclosure of the 
information in Form CC and the 
performance metrics and operational 
information competing consolidators 
will provide on their websites would 
enhance competition between 
competing consolidators.2464 The public 
disclosure of competing consolidator 
fees and performance metrics will allow 
market participants to more easily 
compare competing consolidators and 
select the ones that charged the lowest 
fees or offered the best performance. 
This could enhance competition 
between competing consolidators. For 
example, if the public disclosures show 
that certain competing consolidators 
have higher fees or poor performance, it 
may result in those competing 
consolidators losing subscribers and 
earning lower revenues. Similarly, 
competing consolidators who display 
lower prices or superior system 
performance may be able to attract more 
subscribers and earn more revenue. 
This, in turn, could enhance 
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2465 See supra Section III.C.8(e)(ii) for additional 
discussion about Form CC disclosures. 

2466 See supra Sections III.C.7, V.C.3. 

2467 See CAT NMS Plan, supra note 1220, at 
Section 6.8. 

2468 However, consolidated market data would 
not be a perfect substitute for the proprietary data 
feeds because it would not contain all the 
information in proprietary data feeds. For example, 
the expanded core data would not include full 
depth of book information or information on all 
odd-lots. See supra Section V.C.4. 

2469 See supra Section V.C.4(a). 
2470 For discussion of Regulation SCI 

requirements on competition, see supra Section 
V.C.2(a)(i)a. 

2471 See supra Section V.C.2(a)(ii). 

2472 The Commission acknowledges that fewer 
competitors could decrease or increase efficiency in 
the market data aggregator business. On the one 
hand, fewer competitors could reduce the 
incentives for market data aggregators to innovate, 
which could reduce efficiency. On the other hand, 
fewer competitors could also improve efficiency if 
the firms that exited the market did not aggregate 
market data as efficiently as the firms that 
remained. 

2473 As discussed above, consolidated market data 
would not be a perfect substitute for proprietary 
data feeds, so there would still be demand for 
proprietary data. Since not all firms’ aggregate 
proprietary data themselves, there would still be a 
demand for third-party aggregators to perform this 
function. 

competition by incentivizing competing 
consolidators to lower fees and/or 
innovate and make investments in their 
systems in order to improve system 
performance in order to attract more 
subscribers. The Commission 
acknowledges that the public disclosure 
of Form CC could harm competition by 
making firms reluctant to enter the 
competing consolidator market and 
reducing the incentives of competing 
consolidators to innovate if it discloses 
certain information that a competing 
consolidator might view as a ‘‘trade 
secret’’ or giving it a competitive 
advantage. However, the Commission 
believes that these effects are not likely 
to occur because the disclosures on 
Form CC are not detailed enough to 
allow other market participants to 
reproduce a competing consolidator’s 
‘‘trade secret.’’ 2465 Additionally, the 
delayed public disclosure of material 
amendments to Form CC should prevent 
another competing consolidator from 
replicating a competing consolidator’s 
innovations before it has a chance to 
implement them.2466 

The Commission recognizes that the 
registration process for Form CC could 
create uncertainty about whether a Form 
CC would be declared ineffective. This 
could potentially harm competition in 
the market for competing consolidators 
by raising the barriers to entry and 
creating a disincentive for entities to 
become competing consolidators. 
However, the Commission believes that 
these effects will not be significant 
because the Commission will not 
declare a Form CC ineffective without 
notice and opportunity for hearing. 
Additionally, entities whose Form CC is 
declared ineffective will still have the 
opportunity to file a new Form CC with 
the Commission. 

The Commission considered the effect 
of the interaction between the proposal 
and the CAT NMS Plan on competition 
among competing consolidators, but 
believes that this interaction will not 
have a significant effect on the 
competitive landscape. In particular, the 
Commission considered two effects: 
First, the effect in the event that there 
is a bias toward an exchange-operated 
competing consolidator over other 
competing consolidators and second, 
any competitive advantage for the 
competing consolidator selected for the 
CAT NMS Plan. In relation to any bias, 
the Commission notes that the CAT 
NMS Plan will be only one of many 
potential customers of the competing 
consolidator, so this bias is not likely to 

affect the market unless the selection 
produces a competitive advantage. In 
particular, a competing consolidator 
could enjoy a competitive advantage 
only if broker-dealers believe that 
market surveillances would be less 
likely to appear to show violations if the 
broker-dealers made trading decisions 
using the same data used in SRO 
surveillances. However, the latency 
differences across the competing 
consolidators are likely to measure in 
the microseconds while the clock 
synchronization requirements for 
industry members in the CAT NMS Plan 
is 50 milliseconds for electronic order 
flow.2467 Therefore, the Commission 
does not believe the CAT’s choice of 
competing consolidator will confer any 
regulatory value on the competing 
consolidator or their broker dealer 
clients. 

Second, the Commission believes that 
the expanded content and reduced 
latency of consolidated market data will 
make it a more viable substitute for 
proprietary data feeds.2468 The 
Commission believes that this will 
increase competition between 
consolidated market data and exchange 
proprietary data feeds. These 
competitive pressures could lead to 
lower prices for proprietary data feeds 
and may reduce the data costs that 
market participants pay, at the expense 
of the SROs who charge the fees.2469 
The Commission recognizes the risk that 
Rule 614(d)(9) and the extension of 
Regulation SCI to include competing 
consolidators could lead to less 
competition in the competing 
consolidator market,2470 which could 
reduce the incentives of competing 
consolidators to reduce the cost and 
improve the speed and quality of 
consolidated market data. However, the 
Commission believes that the risk that 
there will be insufficient competition 
among competing consolidators is 
low.2471 To the extent there is not 
sufficient competition among competing 
consolidators, it could make 
consolidated market data less of a viable 
substitute for proprietary data feeds, 
which would reduce the competitive 

pressures consolidated market data 
would impose on proprietary data feeds. 

Third, the Commission expects the 
new decentralized consolidation model 
for consolidated market data to create 
competitors to market data aggregators 
for two reasons. First, the potential 
revenues from becoming a competing 
consolidator may cause new firms to 
enter the market for the consolidation 
and distribution of market data. Second, 
some market participants who currently 
use market data aggregators that do not 
choose to become competing 
consolidators may switch to getting 
consolidated market data products from 
a competing consolidator. This could 
have two effects: The competition could 
lead to lower prices and higher quality 
in the market data aggregator business, 
but it could also lead to fewer market 
data aggregators if the competition from 
the consolidated market data system 
makes it no longer viable for some 
market data aggregators to offer their 
services to market participants who still 
wish to use proprietary data feeds.2472 
The latter could lead to higher prices in 
the market data aggregator space.2473 In 
addition, some of these market data 
aggregators may choose to become 
competing consolidators, which could 
have two effects: It could cause market 
data aggregators to leave the proprietary 
feed aggregation space thereby reducing 
the competition in that space, or it 
could cause market data aggregators to 
use the economies of scale and the 
additional profits they may derive from 
being a competing consolidator to 
improve their offerings as a market data 
aggregator of proprietary feeds. 
Depending on which effect dominates, 
competition in the market data 
aggregator space could increase or 
decrease, which in turn could lead to 
lower or higher prices, respectively. The 
Commission recognizes that subjecting 
competing consolidators that fall above 
the market data revenue threshold to the 
requirements of Regulation SCI could 
diminish the ability of market data 
aggregators who become SCI competing 
consolidators to compete in the market 
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2474 See supra Section III.F. 
2475 See supra Section V.C.2(e)(ii). 
2476 See supra Section V.C.4(b). 
2477 See supra Sections V.B.3(e), V.C.4(b). 
2478 See supra Section V.C.4(a). One commenter 

stated that it was ‘‘not clear how such competition 
could occur, given that the Proposal is to authorize 
the NMS Plan to set all fees, including fees for 
proprietary data products, which contain core 
data.’’ See Nasdaq Letter IV at 48. The amendments 
do not authorize the effective national market 
system plan(s) to set fees for proprietary data 
products, but instead for the data content 
underlying consolidated market data. 

2479 In addition to adjusting fees, SROs could also 
redesign their proprietary market data product lines 
to try and increase revenue. However, it is possible 
that demand for these new products would not be 
sufficient to offset the decline in revenues from 
proprietary market data. 

2480 See supra Section V.C.4(a). 
2481 See supra Section V.B.3(b). 

2482 See, e.g., Nasdaq Letter IV at 4. 
2483 See supra Section V.C.4(a) for additional 

discussion of the potential for trading fees to 
increase. 

2484 See NYSE Letter II at 22. 
2485 See Proposing Release, 85 FR at 16860. 
2486 See NYSE Letter II ant 22. 
2487 See Proposing Release, 85 FR at 16860. 
2488 See Nasdaq Letter IV at 50. 
2489 See Proposing Release, 85 FR at 16860. 

data aggregator space.2474 If a market 
data aggregator becomes an SCI 
competing consolidator, the 
requirements of being an SCI entity 
could also extend to their aggregation of 
proprietary market data.2475 These 
requirements could raise their costs, 
which could reduce their ability to 
compete with other market data 
aggregators that are not competing 
consolidators. 

Fourth, the Commission expects that 
the expanded content and reduced 
latency of core market data provided by 
this final rule may increase competition 
in the broker-dealer business by 
improving the ability of some broker- 
dealers who currently access core data 
to execute orders.2476 It is the 
Commission’s understanding that some 
broker-dealers that do not subscribe to 
all of the current proprietary DOB feeds 
rely solely on the exclusive SIPs today 
and that this makes them uncompetitive 
in the market for offering execution 
services to the most transaction-cost- 
sensitive market participants. The new 
decentralized consolidation model with 
expanded core data will reduce the 
latency and expand the information 
delivered to broker-dealers who 
subscribe to core data, possibly without 
raising data prices. This in turn would 
allow broker-dealers that subscribe to 
consolidated data to improve their order 
execution services and compete more 
effectively with broker-dealers who 
subscribe to proprietary DOB feeds. This 
will lead to greater competition between 
broker-dealers, which could benefit 
investors by resulting in lower prices for 
and higher quality of broker-dealer 
execution services.2477 

Fifth, the Commission believes that 
the final rule could affect competition 
between exchanges. As discussed above, 
the final enhancements to core data 
could increase competition between 
consolidated market data and 
proprietary data feeds, which could lead 
to exchanges charging lower fees for 
proprietary market data.2478 If these 
lower fees do not result in more 
subscribers to proprietary market data, it 
would lead to a decline in revenues 
from proprietary market data for 

SROs.2479 Additionally, the 
amendments could affect competition in 
the market for exchange data 
connectivity. If some current subscribers 
to proprietary market data decide to 
only receive consolidated market data 
products from competing consolidators, 
they could also reduce the exchange 
connectivity services that they currently 
use. In turn, this could reduce the 
revenue that some exchanges earn from 
connectivity services. Additionally, new 
connectivity fees may be proposed for 
core data use cases, which could 
potentially increase or decrease the 
revenue exchanges earn from 
connectivity.2480 It is the Commission’s 
understanding that revenues from 
proprietary market data and 
connectivity services are a substantial 
portion of overall revenues for many 
exchanges.2481 It is also the case that 
changes to the fees set by the effective 
national market system plan(s) for 
consolidated market data may result in 
lower revenues redistributed back to the 
exchanges, further contributing to a loss 
of revenue. It is possible that an 
exchange group could close some or all 
of its exchanges if the revenues from 
consolidated market data did not 
increase and revenues from proprietary 
market data and connectivity services 
were to decline to a level that a given 
exchange or exchange group is no longer 
able to cover operating expenses. The 
Commission is unable to quantify the 
likelihood that an exchange will cease 
operating because it would depend on 
the fees and revenue allocation for 
consolidated market data. However, the 
Commission believes that it is unlikely 
exchanges will be forced to leave the 
market. 

Even if an exchange were to exit, the 
Commission does not believe this would 
significantly impact competition in the 
market for trading services because the 
market is served by multiple 
competitors, including off-exchange 
trading venues. Consequently, if an 
exchange were to exit the market, 
demand is likely to be swiftly met by 
existing competitors. The Commission 
recognizes that small exchanges may 
have unique business models that are 
not currently offered by competitors, but 
the Commission believes a competitor 
could create similar business models if 
demand were adequate, and if they did 

not do so, it seems likely new entrants 
would do so if demand were sufficient. 

One commenter stated that exchanges 
might be forced to increase fees for 
trading services in order to offset losses 
that might result from changes to core 
data fees.2482 The Commission does not 
believe that the final amendments are 
likely to result in an increase in trading 
service fees, because losing revenue 
does not necessarily make it optimal for 
a firm to increase its fees. The 
Commission has discussed this point in 
the context of lost revenue specifically 
in proprietary data fees above,2483 and 
believes that the same logic applies to 
the case of lost revenue from changes to 
core data fees as well. 

A commenter stated that the 
Commission did not consider the 
impact of ‘‘changes to market data fees’’ 
on SRO funding.2484 The Commission 
acknowledges that if NMS data plan fees 
change such that revenue to SROs 
decline, then this could be an additional 
source of revenue loss to SROs from this 
rule. This would be in addition to the 
loss in proprietary data and connectivity 
discussed here, and the Commission 
believes the above discussion of the 
consequences of such losses, which was 
included in the Proposing Release,2485 
adequately analyzes the potential effects 
of SROs losing revenue, including from 
effective national market system plan 
data revenue. Furthermore, in response 
to this commenter’s concern that the 
Commission does not recognize that 
there will be a ‘‘reduction in funding 
from proprietary feeds,’’ 2486 this 
discussion of the effect of the loss of 
proprietary data revenue above, which 
was included in the Proposing 
Release,2487 analyzes such possibilities 
and their effects. 

A commenter stated that the 
Commission failed to consider the 
possibility that SROs would be unable 
to perform their regulatory 
responsibilities if they were to lose 
revenue as a result of these final 
amendments.2488 The Commission 
believes that this possibility is covered 
in the above discussion, which was 
included in the Proposing Release,2489 
through the discussion of the potential 
for exchanges to exit. 

Sixth, the Commission believes that 
the final rule will affect competition 
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2490 In this context the term traders could refer to 
either proprietary traders executing orders on their 
own behalf or broker-dealers executing orders on 
behalf of their customers. 

2491 Traders who currently subscribe to 
proprietary DOB feeds may also subscribe to the 
exclusive SIPs as part of their backup systems. 
However, the Commission believes that these 
traders primarily rely on proprietary DOB feeds 
when making trading decisions because proprietary 
DOB feeds contain more information and have 
lower latency than the exclusive SIPs. For 
additional details and discussion about methods of 
market data access, see supra Section V.B.2(c). 

2492 See supra Section V.C.4(a). 

2493 See supra Section V.C.2(c). 
2494 Id. 
2495 Broker-dealer subscribers could potentially 

pass along the cost savings from the reduction in 
off-exchange trading venue fees to investors either 
directly, if they reduced fees for investors who were 
clients of the broker-dealer, or indirectly, if they 
reduced fees for institutional clients, such as 
mutual funds, who, in turn, passed along the cost 
savings to their end investors. 

2496 See supra Sections V.C.1(b), V.C.1(c), V.D.1. 

2497 See supra Section V.D.1. 
2498 See supra Sections V.C.1(b), V.C.1(c), V.D.1. 
2499 See Yakov Amihud and Haim Mendelson, 

Asset Pricing and the Bid—Ask Spread, 17 J. Fin. 
Econ. 223 (1986). 

2500 See supra Section II.F.1. 
2501 See supra Section II.D. 

between traders.2490 The Commission 
believes that traders will be affected 
differently based on the type of market 
data they use when making trading 
decisions. For the purposes of this 
discussion, traders who subscribe to 
different types of market data can 
broadly be grouped into three 
categories: (1) Traders who use 
proprietary DOB feeds received directly 
from the SROs and self-aggregate, (2) 
traders who use market data aggregators 
to aggregate proprietary DOB feeds, and 
(3) traders who use core data (currently 
from the exclusive SIPs and, under the 
final rule, competing consolidators).2491 
The Commission believes that under the 
final rule the core data would be of 
higher quality, and thus the value to 
traders from acquiring proprietary DOB 
data would decrease.2492 As a result, it 
might be harder for traders who use 
proprietary DOB feeds (both self- 
aggregators and traders who use market 
data aggregators) to generate profits and 
the competition between those traders 
would increase. For traders who use 
core data, the Commission believes that 
the competition between those traders 
will increase because the final 
amendments will reduce the latency 
and expand the information included in 
core data, which will allow those 
traders to devise better trading strategies 
with bigger profit potential. The 
Commission believes that the most 
substantial change in competition will 
occur between traders who use 
proprietary DOB feeds (both self- 
aggregators and traders who use market 
data aggregators) and traders who use 
core data. As described, the final rule 
expands the information and reduces 
the latency of core data, thereby closing 
the gap between core data and 
proprietary DOB feeds. This will allow 
traders who use core data to compete on 
a more level playing field with traders 
who use proprietary DOB feeds. This 
will lead to a transfer of profits from 
traders who use proprietary DOB feeds 
to traders who use consolidated market 
data. 

Seventh, the Commission believes 
that the rule changes will affect 

competition between off-exchange 
trading venues and exchanges in the 
market for trading services. As 
discussed above, the Commission 
believes that the amendments will 
reduce the latency of core data.2493 This 
could improve the competitive positions 
of some off-exchange trading venues in 
the market for trading services. Off- 
exchange trading venues that currently 
rely on the exclusive SIPs to calculate 
the NBBO will benefit from the latency 
reductions in the distribution of core 
data provided by the competing 
consolidators.2494 These venues will 
now receive a more timely view of the 
NBBO, which could improve the 
execution quality of trades that take 
place on these venues. This could make 
them more attractive venues to trade on 
and they could attract more order flow, 
from both exchanges and other off- 
exchange venues. Off-exchange trading 
venues that currently subscribe to 
proprietary data feeds could also see 
their competitive positions improve. If 
the new core data represents an 
alternative to the proprietary data feeds 
for their order executions, they could 
substitute core data for proprietary data, 
which could lower their costs. Off- 
exchange trading venues might be able 
to pass along these cost reductions as 
reduced fees to subscribers, which 
could improve their competitive 
position relative to exchanges and other 
off-exchange trading venues. Reductions 
in the fees charged by these off- 
exchange trading venues could in turn 
potentially benefit investors if broker- 
dealers who subscribe to these venues 
passed along these cost savings by, in 
turn, reducing their fees.2495 

3. Capital Formation 

The Commission believes the final 
rule will have a modest impact on 
capital formation. However, the 
Commission is unable to quantify the 
effects on capital formation because, as 
discussed above, it is unable to quantify 
the additional gains from trade and the 
effects of improvements in order routing 
that may be realized from the rule.2496 
However, in the section below the 
Commission provides a qualitative 
description of the effects it believes the 
rule will have on capital formation. 

As discussed above, the Commission 
believes that the addition of information 
about odd-lot quotes, depth of book, and 
auction information to core data may 
result in more voluntary trades 
occurring between market participants, 
which could lead to more efficient gains 
from trade.2497 Improved gains from 
trade may result in a more efficient 
allocation of capital, which would 
improve capital formation. 

Additionally, the Commission 
believes that the final amendments will 
improve order execution for market 
participants who currently rely upon 
SIP data, which may lower their 
transaction costs.2498 Lower transaction 
costs could reduce firms’ cost of raising 
capital.2499 This, in turn could improve 
capital formation. 

E. Alternatives 
The Commission considered potential 

alternatives to the adopted rules that 
broadly fall into two categories: 
Introduce the decentralized 
consolidation model and make 
alternative changes to the core data 
definition, and maintain the new core 
data definition in the adopted rules and 
consider alternative models of SIP 
competition. 

1. Introduce Decentralized 
Consolidation Model With Addition of 
Full Depth of Book to Core Data 
Definition 

The Commission considered an 
alternative that would introduce the 
decentralized consolidation model and 
expand core data more than the adopted 
rules to include information on 
quotations and aggregate size at all 
prices in the limit order book (‘‘full 
depth of book’’), including information 
on aggregated odd-lot sizes at each 
depth of book level, instead of the depth 
of book information contained in the 
adopted rule, i.e., five round lot price 
levels from the NBBO.2500 Under this 
alternative, the definition of a round lot 
would remain the same as in the 
adopted rules, which means the costs 
and benefits associated with the changes 
in the round lot definition, including 
changes in the NBBO would be similar 
to the adopted rule.2501 

Relative to the adopted rule, full 
depth of book information would 
provide market participants who 
currently do not access proprietary DOB 
feeds, as well as market participants 
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2502 This alternative could increase costs relative 
to the adopted rule for market participants that 
access full depth of book information and execute 
trading that earn profits at the expense of other 
market participants who do not access this 
information. As discussed above, this cost would 
represent a partial transfer from traders who 
currently have access to depth of book to those who 
do not. See supra Section V.C.1(c)(iv). 

2503 See Proposing Release, 85 FR at n. 284–85. 
2504 See supra Section V.C.1(c)(ii). 
2505 Including full depth of book information in 

core data would not make it a perfect substitute for 
all proprietary DOB feeds. For example, some 
proprietary DOB feeds contain more detailed 
information than full depth of information, such as 
messages on individual orders. 

2506 See supra Section V.C.2(b). 
2507 More broadly, this could have differential 

effects between exchanges who derive significant 
revenue from proprietary data feeds and those who 
derive significant revenue primarily from SIP 
revenue. These effects would also depend on the 
effective national market system plan(s) fees for 
consolidated market data offerings as well as their 
method for allocating revenue received from 
consolidated market data among the SROs. See 
supra Section V.C.4(a). 

2508 See supra Section V.C.2(d). 

2509 See also Proposing Release, 85 FR at Section 
IV.C.2 for a discussion about a single SIP 
alternative. 

2510 See Proposing Release, 85 FR at Section 
IV.C.1(a). 

2511 Several commenters agreed. See, e.g., NYSE 
Letter II at 26; Nasdaq IV Letter at 36, 49; Cboe 
Letter at 25 for a discussion on the advantages of 
the distributed SIP alternative and how the 
commenters believe the Commission did not 
properly consider it. 

2512 See supra Section V.C.2(c). See also 
Proposing Release, 85 FR at Section IV.C.1. 

2513 One commenter agreed. See MEMX Letter at 
8. See also supra Sections V.C.2, V.D.2. 

who currently access proprietary DOB 
feeds and would have switched to using 
consolidated market data under the 
adopted rule, with additional 
information on liquidity provision 
across more price levels. To the extent 
that these market participants can 
utilize full depth of book information, 
the Commission believes that this 
alternative could result in increased 
benefits to such market participants 
relative to the adopted rule.2502 Certain 
commenters on the Roundtable stated 
that without full depth of book 
information, broker-dealers may not be 
able to provide best execution to their 
clients,2503 indicating that full depth of 
book information would provide 
valuable information to market 
participants. However, as discussed 
above, the Commission believes that the 
marginal benefit of including additional 
information on price levels further away 
from the best quotes may decrease as the 
price level moves away from the best 
quote because orders at these price 
levels are less likely to execute.2504 

Relative to the adopted rules, the 
inclusion of full depth of book 
information in core data would increase 
the ability of market participants to use 
it as a substitute for proprietary DOB 
feeds.2505 Currently, market participants 
interested in full depth of book data rely 
on proprietary DOB feeds offered by 
exchanges, which provide varying 
degrees of the depth of book 
information. To the extent that there are 
market participants who utilize full 
depth of book information via 
proprietary DOB feeds in trading, this 
alternative could increase the benefits 
for some of these market participants 
relative to the adopted rules by 
potentially reducing their data costs if 
they would switch to using core data 
under this alternative but would not 
have done so under the adopted rules. 
Subscribers of proprietary DOB feeds 
would realize these cost savings if they 
switched to receiving consolidated 
market data through a competing 

consolidator product or if they 
registered as a self-aggregator.2506 

The Commission believes that the 
alternative to include full depth of the 
book in core data would result in greater 
costs for exchanges than would the 
adopted rules. To the extent that the 
alternative results in fewer market 
participants subscribing to proprietary 
DOB data or purchasing connectivity 
services from the exchanges than under 
the adopted rules, exchanges’ business 
for their proprietary feeds and 
connectivity services could be less 
profitable.2507 Additionally, to the 
extent that not all exchanges sell full 
depth of book, certain exchanges would 
incur additional costs to set up systems 
and produce full depth of book 
information to be included in the core 
data. However, the Commission is 
unable to quantify this cost because it 
lacks information on the modifications 
exchanges would need to make to their 
systems in order to provide full depth 
of book information. 

Compared to the adopted 
amendments, this alternative could 
result in additional costs for competing 
consolidators to create infrastructure 
and expand capacity to distribute full 
depth of book information.2508 The costs 
are likely to vary substantially according 
to the existing infrastructure of the 
entity seeking to be a competing 
consolidator. The Commission believes 
that these incremental costs for market 
data aggregators and existing exclusive 
SIPs will be small, because they already 
work with proprietary DOB data. 

Additionally, including full depth of 
book information would require market 
participants who subscribed to core data 
and wished to receive the additional 
depth of book information to make more 
extensive upgrades to their systems than 
under the adopted rules. However, the 
Commission is unable to estimate the 
associated costs because it does not 
have access to information about the 
infrastructure expenses a market 
participant incurs to process market 
data and because of the likelihood that 
such costs vary substantially according 
to the existing infrastructure of the 
market participant. To the extent that 
some market participants who subscribe 
to the exclusive SIPs do not need full 

depth of book information, they would 
not need to expand their own 
proprietary technology or that of a third- 
party vendor to process the full depth of 
the book data. Therefore, this alternative 
would not result in additional costs for 
these market participants compared to 
the adopted rules. 

2. Introduce Changes in Core Data and 
Introduce a Distributed SIP Model 

The Commission considered an 
alternative that would expand the core 
data as proposed and would introduce 
a distributed SIP model whereby the 
current exclusive SIP processors would 
establish multiple instances of their 
systems in multiple data centers.2509 As 
the Roundtable panelists 2510 stated this 
alternative would achieve a similar 
reduction in exclusive SIP geographic 
latency to the adopted rule by allowing 
firms to consume data under the current 
structure without making any changes 
or to consume data at the nearest 
exclusive SIP instance depending on the 
firms’ latency concerns.2511 However, 
this alternative would still provide 
exclusive rights to one operator to 
provide exclusive SIP services for a 
given tape. 

The Commission believes that this 
alternative would produce lower 
benefits compared to the decentralized 
consolidation model.2512 The 
Commission believes that under this 
alternative, the exclusive SIPs would 
not be subject to the same competitive 
forces that competing consolidators may 
be subject to under the decentralized 
consolidation model.2513 This lack of 
competition would reduce the 
incentives to innovate and would not 
improve efficiency or reduce the 
transmission and aggregation latencies 
of core data as much as the proposal. If 
core data does not achieve the same 
overall latency reduction as under the 
adopted rule, then market participants 
would be less likely to substitute using 
core data for proprietary data than they 
would be under the adopted rule. This 
could mean that the potential decline in 
profits from exchanges’ proprietary data 
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2514 See supra Section V.C.4(a). 
2515 See supra Section V.C.2(d). 
2516 See supra Section V.B.2. 
2517 See supra Section V.C.2(c). 
2518 See Nasdaq Letter IV at 45. 
2519 See, e.g., Cboe Letter at 25; Nasdaq Letter IV 

at 36; Data Boiler Letter I at 66–67. 

2520 See supra Section V.C.2(c)(iv) for a 
discussion on the resiliency benefits of the 
decentralized consolidation model. 

2521 See, e.g., Clearpool Letter at 4; ACS Execution 
Services Letter at 5–6. 

2522 See Clearpool Letter at 4. 
2523 See supra Section V.C.2(b). 
2524 See supra Section V.C.2(a). 

2525 One commenter preferred a similar 
alternative to the proposed requirement that all 
competing consolidators be SCI entities. This 
commenter believed that even if a firm’s systems 
met the standards of Regulation SCI, demonstrating 
compliance with Regulation SCI would be costly 
and overly burdensome and act as a barrier to entry 
for firms seeking to become competing 
consolidators. See ACTIV Financial Letter at 2. As 
discussed above, the Commission agrees that the 
costs of Regulation SCI would serve as a barrier to 
entry to new competing consolidators. As discussed 
above, the Commission has adopted Rule 614(d)(9) 
that will apply to all competing consolidators 
during the initial one year transition period and 
competing consolidators below a threshold 
thereafter. The Commission believes that Rule 
614(d)(9) will be less costly than Regulation SCI 
and will lower the barriers to entry for new 
competing consolidators. See supra Section III.F 
and Section V.C.2(e)(i). 

2526 Under this alternative, the Commission 
would also exempt competing consolidators 
affiliated with exchanges from the requirements of 
Regulation SCI if they complied with the provisions 
of Rule 614(d)(9), so they would not face higher 
regulatory burdens and be placed at a competitive 
disadvantage relative to competing consolidators 
that are not affiliated with exchanges. 

2527 See supra Section V.C.2(e)(i). 
2528 For example, under this alternative, larger 

competing consolidators would not have the 
requirements to have geographically diverse back- 
up and recovery capabilities. See supra Sections 
III.F and V.C.2(e)(i). 

fees may not be as large as they would 
be under the proposal.2514 

Under this alternative, the exclusive 
SIPs would still need to make upgrades 
to their systems to account for the 
expansion of core data and would still 
need to install systems in multiple data 
centers. The Commission believes that 
the costs of these SIP system upgrades 
would be similar to those under the 
adopted rule for the exclusive SIPs that 
registers to become a competing 
consolidator.2515 However, under this 
alternative, market participants may 
experience higher costs to access 
consolidated market data compared to 
the adopted rule. Instead of having the 
option to receive all consolidated 
market data from one competing 
consolidator, as they would under the 
adopted rule, market participants would 
still need to receive data from both 
exclusive SIP plan processors.2516 This 
means that under this alternative, the 
total price market participants would 
pay to access consolidated market data 
may be greater than under the adopted 
rule because it would include the costs 
of the two plan processors to aggregate 
and transmit the data. Under the 
adopted rule, the total price market 
participants would pay to receive 
consolidated market data may only 
include the costs of one processor, 
because market participants would have 
the option to receive all of their 
consolidated market data products from 
one competing consolidator.2517 

One commenter stated that the 
Commission relies on a limited set of 
information when examining potential 
solutions to the latency differential 
between the proprietary and SIP data 
feeds and ‘‘does not consider any other 
approaches to resolving its latency 
concerns.’’ 2518 Commenters also 
emphasized that a distributed SIP 
alternative would introduce much less 
regulatory disruption and would create 
a more resilient market than the one 
with competing consolidators.2519 The 
Commission disagrees with the first 
comment because the Commission 
considered a Distributed SIP alternative 
in its Proposing Release. However, as 
mentioned above, the Commission 
believes this alternative would produce 
lower benefits compared to the 
decentralized consolidation model 
because it lacks the competitive 
incentives achieved in the decentralized 

consolidation model. Additionally, the 
Commission disagrees with the second 
comment and believes that the 
decentralized consolidation model will 
increase market resiliency, as discussed 
above.2520 

3. Require Competing Consolidators’ 
Fees Be Subject to the Commission’s 
Approval 

The Commission considered an 
alternative to the decentralized 
consolidation model that would require 
competing consolidators’ fees to be 
subject to the Commission’s regulatory 
approval. Some commenters supported 
this alternative 2521 and one commenter 
stated its recommendation ‘‘that the 
Commission should scrutinize 
competing consolidator fees, and fee 
changes, in a manner similar to the 
process for review and approval of 
proposed rule changes currently filed by 
SROs.’’ 2522 

The Commission believes that, 
relative to the adopted rule, this 
alternative would potentially reduce the 
risk and uncertainty surrounding the 
total price of consolidated market data. 
This alternative would provide for 
Commission review and approval of the 
fees of competing consolidators. 
Therefore, compared to the 
amendments, this alternative could 
reduce the risk that market participants 
are exposed to unreasonably high fees, 
which could reduce the risk that some 
market participants or data vendors 
would no longer provide services in the 
equity market because the price of 
consolidated market data products 
becomes too high.2523 

The Commission believes, however, 
that this alternative would impose 
additional regulatory burdens on the 
competing consolidator business 
compared to the adopted rule, and may 
inhibit competing consolidators from 
being able to respond effectively and 
quickly to free market forces. These 
burdens would reduce the incentive for 
firms to become competing 
consolidators and lead to less robust 
competition in the decentralized 
consolidation model than under the 
adopted rule.2524 With less competitive 
forces to discipline competing 
consolidators’ service fees, competing 
consolidators would have less incentive 
to innovate in their consolidating 
business. Moreover, less competing 

consolidators in the market would 
reduce the extent to which the pricing 
is based on market forces. Finally, the 
Commission believes that under the 
amendments, there will be a 
competitive market for consolidated 
market data products with several 
competing consolidators operating. 
Thus, competitive forces will constrain 
the prices competing consolidators can 
charge without the need to impose 
additional regulatory burdens on the 
competing consolidator business. 

4. Do Not Extend Regulation SCI To 
Include Competing Consolidators 

The Commission considered an 
alternative that would not extend 
Regulation SCI to include SCI 
competing consolidators.2525 Under this 
alternative, there would be no SCI 
competing consolidators and the 
Commission would have required all 
competing consolidators to be subject to 
the provisions of Rule 614(d)(9).2526 The 
Commission believes that this 
alternative would reduce some of the 
benefits as well as some of the costs 
compared to the adopted rules.2527 

The Commission believes that this 
alternative could result in larger 
competing consolidators, that would 
have met the threshold for SCI 
competing consolidators under the 
adopted rules, producing systems that 
would be less secure and resilient than 
they would be under the adopted rules 
because they would not be subject to all 
of the requirements of being an SCI 
competing consolidator.2528 If these 
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2529 Id. 
2530 See supra Section V.C.3(a). 
2531 See supra Section V.C.2(e)(ii). 
2532 See id. 

2533 See supra Section V.C.2(a)(ii). 
2534 One commenter stated that an XBRL 

requirement would be acceptable, as would the 
proposed EFFS filing location. See Data Boiler 
Letter I at 96 (‘‘We are good with XBRL if that is 
needed.’’) and 50 (‘‘EFFS is fine, no further 
comment.’’). 

2535 The Commission estimates that 3 of the 
estimated 8 competing consolidators that will be 
subject to Form CC filing requirements under Rule 
614(a)(1) under the adopted rules are already SCI 

entities. See supra Section IV.G.3. These entities 
currently use EFFS to file Form SCI. 

2536 See supra Section III.C.7(b). 
2537 One commenter expressed that XBRL would 

be acceptable, but also stated that website 
publication would be acceptable. See Data Boiler 
Letter I at 96 (‘‘We are good with XBRL if that is 
needed.’’) and 53 (‘‘We are okay with the publishing 
requirement.’’). 

2538 See supra Section III.C.8(c). 

competing consolidators produce less 
secure and resilient systems compared 
to if they were SCI competing 
consolidators, then there could be a 
greater risk of more market disruptions 
due to systems issues in competing 
consolidators compared to the adopted 
rules.2529 Additionally, if one of these 
competing consolidators does 
experience a systems issue, it could 
result in more severe and longer 
disruptions compared to the adopted 
rules. However, the increase in 
competing consolidator systems issues 
compared to the adopted rules may not 
be significant. Under this alternative, 
competing consolidators would still be 
subject to the requirements of Rule 
614(d)(9) and would need to establish 
policies and procedures to ensure that 
their systems have levels of capacity, 
integrity, resiliency, availability, and 
security adequate to maintain 
operational capability. They would also 
still need to post information on 
systems issues on their websites as well 
as monthly reports containing statistics 
on their capacity and systems 
availability.2530 This would place 
competitive pressure on competing 
consolidators to ensure that their 
systems are reliable and resilient. 
Otherwise, they could lose subscribers 
to competing consolidators that had 
more reliable and resilient systems. 

The Commission believes that this 
alternative would result in lower costs 
for larger competing consolidators 
compared to the adopted rule. Under 
this alternative, these competing 
consolidators would not incur the costs 
that are associated with being an SCI 
competing consolidator that are 
discussed above.2531 Instead, these 
competing consolidators would have to 
bear the lower costs associated with 
Rule 614(d)(9).2532 

The Commission believes that these 
lower costs could result in more firms 
becoming competing consolidators and 
could increase competition in the 
competing consolidator market 
compared to the adopted rules. 
Although, under the adopted rules, 
competing consolidators will initially be 
subject to the lower costs of Rule 
614(d)(9), the Commission believes that 
many competing consolidators will 
eventually meet the market data revenue 
threshold for SCI competing 
consolidators and be subject to the 
higher costs associated with Regulation 
SCI. The lower costs under this 
alternative may result in more firms 

becoming competing consolidators 
compared to the adopted rules, which 
could increase competition. An increase 
in competition may increase the benefits 
from the decentralized consolidation 
model. However, these effects may not 
be significant because the Commission 
believes that the risk under the adopted 
rules that the anticipated benefits of the 
decentralized consolidation model will 
not materialize because of insufficient 
competition among competing 
consolidators is low.2533 To the extent 
these effects do occur, it could lower the 
costs and increase the speed and quality 
of consolidated market data products 
compared to the adopted rule. This, in 
turn, could make consolidated market 
data products a more viable substitute 
for proprietary data feeds and result in 
greater competition between 
consolidated market data and 
proprietary data feeds compared to the 
adopted rules. 

5. Require Competing Consolidators To 
Submit Form CC in the EDGAR System 
Using the Inline XBRL Format 

The Commission considered the 
alternative of requiring competing 
consolidators to submit Form CC using 
the Commission’s EDGAR system and 
using the Inline XBRL format.2534 
Relative to the adopted rules, these 
requirements could benefit market 
participants by facilitating retrieval, 
aggregation, and comparison of 
disclosed information across competing 
consolidators. The requirements could 
also allow a competing consolidator to 
efficiently benchmark key aspects of its 
operations (e.g., operational capabilities 
or fee structures) against the rest of the 
potential competing consolidator 
population. 

However, many potential competing 
consolidators may not be familiar with 
Inline XBRL and thus could incur 
increased costs if they were required to 
learn Inline XBRL and apply Inline 
XBRL tags to their Form CC disclosures, 
compared to the adopted rules’ 
requirement to submit Form CC and 
various exhibits through EFFS—a 
system with which some of the 
competing consolidators subject to Form 
CC filing requirements may already be 
familiar.2535 For the reasons discussed 

above, the Commission is requiring 
Form CC to be filed through EFFS.2536 

6. Require Competing Consolidators To 
Submit Monthly Disclosures in the 
EDGAR System Using the Inline XBRL 
Format 

The Commission considered the 
alternative of requiring competing 
consolidators to submit their monthly 
performance metrics and operational 
information using the Commission’s 
EDGAR system and using the Inline 
XBRL format.2537 Relative to the 
adopted rules, this alternative could 
benefit market participants by having 
the monthly information of each 
competing consolidator in a centralized 
location. Additionally, the alternative 
could facilitate retrieval, aggregation, 
and comparison of disclosed 
information across competing 
consolidators and time periods. 

However, competing consolidators 
would incur increased costs to file the 
information with the Commission 
compared to the adopted rules’ 
requirement to post the monthly 
information on the competing 
consolidator’s website without a format 
requirement. The difference in costs 
would likely vary across competing 
consolidators, depending on the systems 
and processes they currently have in 
place, such as for internal reporting, 
posting of website updates, and 
submission of regulatory filings, and the 
manner in which competing 
consolidators currently maintain data 
required for the additional disclosures. 
In addition, similar to submitting Form 
CC information on EDGAR using the 
Inline XBRL format, competing 
consolidators would be required to 
incur the additional costs of learning 
Inline XBRL under the alternative when 
compared to the adopted rules. For the 
reasons discussed above, the 
Commission is requiring monthly 
disclosures to be posted on competing 
consolidator websites without a format 
requirement.2538 

7. Prescribing the Format of NMS 
Information 

The Commission considered an 
alternative in which it would prescribe 
a single format that SROs would use to 
provide NMS information to competing 
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2539 See Proposing Release, 85 FR at n. 428. 
2540 See supra Section V.B.2(b). 
2541 See Proposing Release, 85 FR at Sections 

III.C, III.D. 

2542 See supra Section V.C.2(c). 
2543 5 U.S.C. 601 et seq. 
2544 5 U.S.C. 603(a). 
2545 5 U.S.C. 551 et seq. 
2546 Although Section 601(b) of the RFA defines 

the term ‘‘small entity,’’ the statute permits agencies 
to formulate their own definitions. The Commission 
has adopted definitions for the term ‘‘small entity’’ 
for purposes of Commission rulemaking in 
accordance with the RFA. Those definitions, as 
relevant to this proposed rulemaking, are set forth 
in 17 CFR 240.0–10 (Rule 0–10). 

2547 See 5 U.S.C. 605(b). 
2548 See 17 CFR 240.0–10(e). Paragraph (e) of Rule 

0–10 states that the term ‘‘small business,’’ when 
referring to an exchange, means any exchange that 
has been exempted from the reporting requirements 
of Rule 601 of Regulation NMS, 17 CFR 242.601, 
and is not affiliated with any person (other than a 
natural person) that is not a small business or small 
organization as defined in Rule 0–10. Under this 
standard, none of the exchanges subject to the 
amendments to Rule 600 or 603(b) or to Rule 614 
are ‘‘small entities’’ for the purposes of the RFA. 
See Proposing Release, 85 FR at n. 1219. 

2549 See, e.g., Securities Exchange Act Release No. 
62174 (May 26, 2010), 75 FR 32556, 32605 n. 416 
(June 8, 2010) (‘‘FINRA is not a small entity as 
defined by 13 CFR 121.201.’’). 

2550 See supra note 2546. 
2551 17 CFR 240.0–10(g). 

consolidators and self-aggregators. Each 
SRO would still be required to make all 
methods of access available to 
competing consolidators and self- 
aggregators as such SRO makes available 
to any other person.2539 Each SRO 
would still be able to offer proprietary 
data products in other formats. 

By prescribing the format, the 
Commission could better ensure 
consistency of the data. Compared to the 
adopted rule, a standard format could 
reduce the costs for competing 
consolidators and self-aggregators to 
aggregate the data to create consolidated 
market data. However, the Commission 
believes that these costs may not be 
significantly reduced. As discussed 
above, the SROs currently use a variety 
of formats for their proprietary data 
feeds and some broker-dealers, market 
data aggregators, and the exclusive SIPs 
are already adept and experienced in 
aggregating and normalizing the data 
across different formats.2540 Therefore, 
some potential competing consolidators 
and self-aggregators may not experience 
significant cost reductions relative to 
the adopted rule if the Commission 
required that SROs provide NMS 
information in a prescribed format. 

Requiring a single format for SROs to 
deliver NMS information to competing 
consolidators and self-aggregators 
would also increase the costs to SRO’s 
compared to the adopted rule. SROs 
would incur a greater cost to conform 
their existing data to a format they do 
not already use. It could also increase 
the costs of exchanges making future 
changes to their data because they may 
need to make alterations to both their 
proprietary data products and to data in 
the standard format they would supply 
to competing consolidators and self- 
aggregators, assuming the changes 
would need to be included in 
consolidated market data. Additionally, 
compared to the adopted rule, this 
increased cost could reduce the 
likelihood that the effective national 
market systems plan(s) for NMS stocks 
or SROs introduce additional elements 
into consolidated data in the future.2541 

Requiring the SROs to deliver data to 
competing consolidators and self- 
aggregators in a single format could also 
impact the latency between 
consolidated market data and aggregated 
proprietary DOB feeds. On one hand, 
receiving all of the data in a single 
format should expedite the aggregation 
and normalization process for 
consolidated data. This could 

potentially reduce the latency 
differential between consolidated 
market data and aggregated proprietary 
data feeds compared to the adopted 
rule. However, it is possible that the 
format of certain proprietary data feeds 
may allow for faster aggregation initially 
than the single format specified by the 
Commission because of certain SROs’ 
existing familiarity with its format. If 
this occurred, it could increase the 
latency differential compared to the 
amendments. 

In addition, if the SROs are required 
to transform their existing data to a 
different format, it could hinder the 
timeliness of the data competing 
consolidators receive compared to data 
delivered via the proprietary feeds. Any 
changes in the timeliness with which 
the competing consolidators receive the 
data or any difference in latency 
between consolidated core data and 
proprietary data feeds would affect the 
viability of consolidated core data as a 
substitute for proprietary data feeds and 
affect many of the benefits of the 
decentralized consolidation model.2542 
If the latency differential is reduced, 
more market participants may substitute 
consolidated market data for proprietary 
data feeds and the benefits of the 
decentralized consolidation model 
could increase compared to the 
amendments. If competing consolidators 
receive less timely data or the latency 
differential increases, fewer market 
participants would switch to 
consolidated market data and the 
benefits would be smaller than under 
the adopted rule. 

VI. Regulatory Flexibility Certification 
The Regulatory Flexibility Act 

(‘‘RFA’’) 2543 requires Federal agencies, 
in promulgating rules, to consider the 
impact of those rules on small entities. 
Section 603(a) 2544 of the Administrative 
Procedure Act,2545 as amended by the 
RFA, generally requires the Commission 
to undertake a regulatory flexibility 
analysis of all proposed rules to 
determine the impact of such 
rulemaking on ‘‘small entities.’’ 2546 
Section 605(b) of the RFA states that 
this requirement shall not apply to any 
proposed rule or proposed rule 
amendment which, if adopted, would 

not have a significant economic impact 
on a substantial number of small 
entities. The Commission certified in 
the Proposing Release, pursuant to 
Section 605(b) of the RFA, that the 
proposed rules would not, if adopted, 
have a significant economic impact on 
a substantial number of small 
entities.2547 The Commission received 
no comments on this certification. 

The amendments to Rules 600 and 
603 and the new Rule 614 apply to 
national securities exchanges registered 
with the Commission under Section 6 of 
the Exchange Act, national securities 
associations registered with the 
Commission under Section 15A of the 
Exchange Act, and competing 
consolidators. None of the exchanges 
registered under Section 6 that will be 
subject to the proposed amendments are 
‘‘small entities’’ for the purposes of the 
RFA.2548 There is only one national 
securities association, and the 
Commission has previously stated that 
it is not a small entity as defined by 13 
CFR 121.201.2549 For purposes of the 
Commission rulemaking in connection 
with the RFA2550 as it relates to 
competing consolidators, a small entity 
includes a SIP that (1) Had gross 
revenues of less than $10 million during 
the preceding fiscal year (or in the time 
it has been in business, if shorter); (2) 
Provided service to fewer than 100 
interrogation devices or moving tickers 
at all times during the preceding fiscal 
year (or in the time that it has been in 
business, if shorter); and (3) Is not 
affiliated with any person (other than a 
natural person) that is not a small 
business or small organization under 
this section.2551 

Based on the Commission’s 
information about the 10 potential 
entities the Commission estimates may 
become competing consolidators, the 
Commission believes that all such 
entities will exceed the thresholds 
defining ‘‘small entities’’ set out above. 
Competing consolidators will be 
participating in a sophisticated business 
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2552 See supra note 1491 and accompanying text. 
2553 See supra note 1526 and accompanying text. 
2554 5 U.S.C. 801 et seq. 

that requires significant resources to 
compete effectively. For example, as 
noted above, the Commission estimates 
that new entrants to the competing 
consolidator market—entities without 
prior experience in the business of 
collecting, consolidating, and 
disseminating market data—will incur 
initial startup costs of $2,683,000,2552 
and each competing consolidator will 
incur total ongoing annual costs of 
$5,141,895 per entity.2553 While other 
competing consolidators may emerge 
and seek to register as competing 
consolidators with the Commission, the 
Commission does not believe that any 
such entities would be ‘‘small entities’’ 
as defined in 17 CFR 240.0–10(g). 
Accordingly, the Commission believes 
that any such registered competing 
consolidators will exceed the thresholds 
for ‘‘small entities’’ set forth in 17 CFR 
240.0–10. 

For the reasons described above, the 
Commission certifies that the 
amendments to Rules 600 and 603 and 
the new Rule 614 will not have a 
significant economic impact on a 
substantial number of small entities. 

VII. Other Matters 
Pursuant to the Congressional Review 

Act,2554 the Office of Information and 
Regulatory Affairs has designated these 
rules as a ‘‘major rule,’’ as defined by 5 
U.S.C. 804(2). If any of the provisions of 
these final rules, or the application 
thereof to any person or circumstance, 
is held to be invalid, such invalidity 
shall not affect other provisions or 
application of such provisions to other 
persons or circumstances that can be 
given effect without the invalid 
provision or application. 

VIII. Statutory Authority 
Pursuant to the Exchange Act, and 

particularly Sections 3(b), 5, 6, 11A, 15, 
17, and 23(a) thereof, 15 U.S.C. 78c, 78e, 
78f, 78k–1, 78o, 78q, and 78w(a), the 
Commission is amending §§ 240.3a51–1, 
240.13h–1, 242.105, 242.201, 242.204, 
242.600, 242.602, 242.603, 242.611, and 
242.1000 of chapter II of title 17 of the 
Code of Federal Regulations and adopts 
Rule 614, as set forth below. 

List of Subjects 

17 CFR Part 240 
Brokers, Dealers, Registration, 

Securities. 

17 CFR Parts 242 and 249 
Brokers, Reporting and recordkeeping 

requirements, Securities. 

Text of the Amendments 

For the reasons stated in the 
preamble, the Commission is amending 
title 17, chapter II of the Code of Federal 
Regulations as follows: 

PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

■ 1. The authority citation for part 240 
continues to read in part as follows: 

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 
77s, 77z–2, 77z–3, 77eee, 77ggg, 77nnn, 
77sss, 77ttt, 78c, 78c–3, 78c–5, 78d, 78e, 78f, 
78g, 78i, 78j, 78j–1, 78k, 78k–1, 78l, 78m, 
78n, 78n–1, 78o, 78o–4, 78o–10, 78p, 78q, 
78q–1, 78s, 78u–5, 78w, 78x, 78dd, 78ll, 
78mm, 80a–20, 80a–23, 80a–29, 80a–37, 80b– 
3, 80b–4, 80b–11, and 7201 et seq., and 8302; 
7 U.S.C. 2(c)(2)(E); 12 U.S.C. 5221(e)(3); 18 
U.S.C. 1350; Pub. L. 111–203, 939A, 124 Stat. 
1376 (2010); and Pub. L. 112–106, sec. 503 
and 602, 126 Stat. 326 (2012), unless 
otherwise noted. 

* * * * * 

§ 240.3a51–1 [Amended] 

■ 2. Amend § 240.3a51–1 by, in 
paragraph (a) introductory text, 
removing the text ‘‘§ 242.600(b)(48)’’ 
and adding in its place ‘‘§ 242.600(b)(55) 
of this chapter’’. 

§ 240.13h–l [Redesignated as § 240.13h–1 
and Amended] 

■ 3. Section 240.13h–l is redesignated 
as § 240.13h–1 and amended in 
paragraph (a)(5) by removing the text 
‘‘Section 242.600(b)(47)’’ and adding in 
its place ‘‘§ 242.600(b)(54)’’. 

PART 242—REGULATIONS M, SHO, 
ATS, AC, NMS, AND SBSR AND 
CUSTOMER MARGIN REQUIREMENTS 
FOR SECURITY FUTURES 

■ 4. The authority citation for part 242 
continues to read as follows: 

Authority: 15 U.S.C. 77g, 77q(a), 77s(a), 
78b, 78c, 78g(c)(2), 78i(a), 78j, 78k–1(c), 78l, 
78m, 78n, 78o(b), 78o(c), 78o(g), 78q(a), 
78q(b), 78q(h), 78w(a), 78dd–1, 78mm, 80a– 
23, 80a–29, and 80a–37. 

§ 242.105 [Amended] 

■ 5. Amend § 242.105 by: 
■ a. In paragraph (b)(1)(i)(C), removing 
the text ‘‘§ 242.600(b)(23)’’ and adding 
in its place ‘‘§ 242.600(b)(30)’’; and 
■ b. In paragraph (b)(1)(ii), removing the 
text ‘‘§ 242.600(b)(68)’’ and adding in its 
place ‘‘§ 242.600(b)(77)’’. 

§ 242.201 [Amended] 

■ 6. Amend § 242.201 by: 
■ a. In paragraph (a)(1), removing the 
text ‘‘§ 242.600(b)(48)’’ and adding in its 
place ‘‘§ 242.600(b)(55)’’; 

■ b. In paragraph (a)(2), removing the 
text ‘‘§ 242.600(b)(23)’’ and adding in its 
place ‘‘§ 242.600(b)(30)’’; 
■ c. In paragraph (a)(3), removing the 
text ‘‘the term ‘‘listing market’’ as 
defined in the effective transaction 
reporting plan for the covered security’’ 
and adding in its place ‘‘the term 
‘‘primary listing exchange’’ as defined 
in § 242.600(b)(68)’’; 
■ d. In paragraph (a)(4), removing the 
text ‘‘§ 242.600(b)(43)’’ and adding in its 
place ‘‘§ 242.600(b)(50)’’; 
■ e. In paragraph (a)(5), removing the 
text ‘‘§ 242.600(b)(51)’’ and adding in its 
place ‘‘§ 242.600(b)(58)’’; 
■ f. In paragraph (a)(6), removing the 
text ‘‘§ 242.600(b)(59)’’ and adding in its 
place ‘‘§ 242.600(b)(67)’’; 
■ g. In paragraph (a)(7), removing the 
text ‘‘§ 242.600(b)(68)’’ and adding in its 
place ‘‘§ 242.600(b)(77)’’; 
■ h. In paragraph (a)(9), removing the 
text ‘‘§ 242.600(b)(82)’’ and adding in its 
place ‘‘§ 242.600(b)(95)’’; 
■ i. In paragraph (b)(1)(ii), removing the 
text ‘‘by a plan processor’’; and 
■ j. In paragraph (b)(3): 
■ i. Removing the text ‘‘notify the single 
plan processor responsible for 
consolidation of information for the 
covered security pursuant to 
§ 242.603(b)’’ and adding in its place 
‘‘make such information available as 
provided in § 242.603(b)’’. 
■ ii. Removing the last sentence of the 
paragraph. 

§ 242.204 [Amended] 

■ 7. In § 242.204, paragraph (g)(2) is 
amended by removing the text 
‘‘§ 600(b)(68) of Regulation NMS (17 
CFR 242.600(b)(68))’’ and adding in its 
place ‘‘§ 242.600(b)(77) (Rule 600(b)(77) 
of Regulation NMS)’’. 
■ 8. Amend § 242.600 by: 
■ a. Redesignating paragraphs (b)(73) 
through (87) as paragraphs (b)(86) 
through (100); 
■ b. Adding new paragraph (b)(85); 
■ c. Redesignating paragraph (b)(72) as 
paragraph (b)(84); 
■ d. Adding new paragraphs (b)(82) and 
(83); 
■ e. Redesignating paragraphs (b)(69) 
through (71) as paragraphs (b)(79) 
through (81); 
■ f. Adding new paragraph (b)(78); 
■ g. Redesignating paragraphs (b)(60) 
through (68) as paragraphs (b)(69) 
through (77); 
■ h. Revising newly redesignated 
paragraph (b)(70); 
■ i. Adding new paragraph (b)(68); 
■ j. Redesignating paragraphs (b)(52) 
through (59) as paragraphs (b)(60) 
through (67); 
■ k. Adding new paragraph (b)(59); 
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■ l. Redesignating paragraphs (b)(20) 
through (51) as paragraphs (b)(27) 
through (58); 
■ m. Revising newly redesignated 
paragraph (b)(50); 
■ n. Adding new paragraph (b)(26); 
■ o. Redesignating paragraphs (b)(16) 
through (19) as paragraphs (b)(22) 
through (25); 
■ p. Adding new paragraphs (b)(19), 
(20), and (21); 
■ q. Redesignating paragraphs (b)(14) 
and (15) as paragraphs (b)(17) and (18); 
■ r. Adding new paragraph (b)(16); 
■ s. Redesignating paragraphs (b)(4) 
through (13) as paragraphs (b)(6) 
through (15); 
■ t. Adding new paragraph (b)(5); 
■ u. Redesignating paragraphs (b)(2) and 
(3) as paragraphs (b)(3) and (4); and 
■ v. Adding new paragraph (b)(2). 

The additions and revisions read as 
follows: 

§ 242.600 NMS security designation and 
definitions. 

(b) * * * 
(2) Administrative data means 

administrative, control, and other 
technical messages made available by 
national securities exchanges and 
national securities associations pursuant 
to the effective national market system 
plan or plans required under 
§ 242.603(b) or the technical 
specifications thereto as of April 9, 
2021. 
* * * * * 

(5) Auction information means all 
information specified by national 
securities exchange rules or effective 
national market system plans that is 
generated by a national securities 
exchange leading up to and during 
auctions, including opening, reopening, 
and closing auctions, and publicly 
disseminated during the time periods 
and at the time intervals provided in 
such rules and plans. 
* * * * * 

(16) Competing consolidator means a 
securities information processor 
required to be registered pursuant to 
§ 242.614 (Rule 614) or a national 
securities exchange or national 
securities association that receives 
information with respect to quotations 
for and transactions in NMS stocks and 
generates a consolidated market data 
product for dissemination to any 
person. 
* * * * * 

(19) Consolidated market data means 
the following data, consolidated across 
all national securities exchanges and 
national securities associations: 

(i) Core data; 
(ii) Regulatory data; 

(iii) Administrative data; 
(iv) Self-regulatory organization- 

specific program data; and 
(v) Additional regulatory, 

administrative, or self-regulatory 
organization-specific program data 
elements defined as such pursuant to 
the effective national market system 
plan or plans required under 
§ 242.603(b). 

(20) Consolidated market data 
product means any data product 
developed by a competing consolidator 
that contains consolidated market data 
or data components of consolidated 
market data. For purposes of this 
paragraph (b)(20), data components of 
consolidated market data include the 
enumerated elements, and any 
subcomponent of the enumerated 
elements, of consolidated market data in 
paragraph (b)(19) of this section. All 
consolidated market data products must 
reflect data consolidated across all 
national securities exchanges and 
national securities associations. 

(21) Core data means: 
(i) The following information with 

respect to quotations for, and 
transactions in, NMS stocks: 

(A) Quotation sizes; 
(B) Aggregate quotation sizes; 
(C) Best bid and best offer; 
(D) National best bid and national best 

offer; 
(E) Protected bid and protected offer; 
(F) Transaction reports; 
(G) Last sale data; 
(H) Odd-lot information; 
(I) Depth of book data; and 
(J) Auction information. 
(ii) For purposes of the calculation 

and dissemination of core data by 
competing consolidators, as defined in 
paragraph (b)(16) of this section, and the 
calculation of core data by self- 
aggregators, as defined in paragraph 
(b)(84) of this section, the best bid and 
best offer, national best bid and national 
best offer, protected bid and protected 
offer, and depth of book data shall 
include odd-lots that when aggregated 
are equal to or greater than a round lot; 
such aggregation shall occur across 
multiple prices and shall be 
disseminated at the least aggressive 
price of all such aggregated odd-lots. 

(iii) Competing consolidators shall 
represent the quotation sizes of the 
following data elements, if disseminated 
in a consolidated market data product as 
defined in paragraph (b)(20) of this 
section, as the number of shares 
rounded down to the nearest multiple of 
a round lot: The best bid and best offer, 
national best bid and national best offer, 
protected bid and protected offer, depth 
of book data, and auction information. 

(iv) Competing consolidators shall 
attribute the following data elements, if 

disseminated in a consolidated market 
data product as defined in paragraph 
(b)(20) of this section, to the national 
securities exchange or national 
securities association that is the source 
of each such data element: Best bid and 
best offer, national best bid and national 
best offer, protected bid and protected 
offer, transaction reports, last sale data, 
odd-lot information, depth of book data, 
and auction information. 
* * * * * 

(26) Depth of book data means all 
quotation sizes at each national 
securities exchange and on a facility of 
a national securities association at each 
of the next five prices at which there is 
a bid that is lower than the national best 
bid and offer that is higher than the 
national best offer. For these five prices, 
the aggregate size available at each 
price, if any, at each national securities 
exchange and national securities 
association shall be attributed to such 
exchange or association. 
* * * * * 

(50) National best bid and national 
best offer means, with respect to 
quotations for an NMS stock, the best 
bid and best offer for such stock that are 
calculated and disseminated on a 
current and continuing basis by a 
competing consolidator or calculated by 
a self-aggregator and, for NMS securities 
other than NMS stocks, the best bid and 
best offer for such security that are 
calculated and disseminated on a 
current and continuing basis by a plan 
processor pursuant to an effective 
national market system plan; provided, 
that in the event two or more market 
centers transmit to the plan processor, a 
competing consolidator or a self- 
aggregator identical bids or offers for an 
NMS security, the best bid or best offer 
(as the case may be) shall be determined 
by ranking all such identical bids or 
offers (as the case may be) first by size 
(giving the highest ranking to the bid or 
offer associated with the largest size), 
and then by time (giving the highest 
ranking to the bid or offer received first 
in time). 
* * * * * 

(59) Odd-lot information means: 
(i) Odd-lot transaction data 

disseminated pursuant to the effective 
national market system plan or plans 
required under § 242.603(b) as of April 
9, 2021; and 

(ii) Odd-lots at a price greater than or 
equal to the national best bid and less 
than or equal to the national best offer, 
aggregated at each price level at each 
national securities exchange and 
national securities association. 
* * * * * 
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(68) Primary listing exchange means, 
for each NMS stock, the national 
securities exchange identified as the 
primary listing exchange in the effective 
national market system plan or plans 
required under § 242.603(b). 
* * * * * 

(70) Protected bid or protected offer 
means a quotation in an NMS stock that: 

(i) Is displayed by an automated 
trading center; 

(ii) Is disseminated pursuant to an 
effective national market system plan; 
and 

(iii) Is an automated quotation that is 
the best bid or best offer of a national 
securities exchange, or the best bid or 
best offer of a national securities 
association. 
* * * * * 

(78) Regulatory data means: 
(i) Information required to be 

collected or calculated by the primary 
listing exchange for an NMS stock and 
provided to competing consolidators 
and self-aggregators pursuant to the 
effective national market system plan or 
plans required under § 242.603(b), 
including, at a minimum: 

(A) Information regarding Short Sale 
Circuit Breakers pursuant to § 242.201; 

(B) Information regarding Price Bands 
required pursuant to the Plan to 
Address Extraordinary Market Volatility 
(LULD Plan); 

(C) Information relating to regulatory 
halts or trading pauses (news 
dissemination/pending, LULD, Market- 
Wide Circuit Breakers) and reopenings 
or resumptions; 

(D) The official opening and closing 
prices of the primary listing exchange; 
and 

(E) An indicator of the applicable 
round lot size. 

(ii) Information required to be 
collected or calculated by the national 
securities exchange or national 
securities association on which an NMS 
stock is traded and provided to 
competing consolidators and self- 
aggregators pursuant to the effective 
national market system plan or plans 
required under § 242.603(b), including, 
at a minimum: 

(A) Whenever such national securities 
exchange or national securities 
association receives a bid (offer) below 
(above) an NMS stock’s lower (upper) 
LULD price band, an appropriate 
regulatory data flag identifying the bid 
(offer) as non-executable; and 

(B) Other regulatory messages 
including subpenny execution and 
trade-though exempt indicators. 

(iii) For purposes of paragraph 
(b)(78)(i)(C) of this section, the primary 
listing exchange that has the largest 

proportion of companies included in the 
S&P 500 Index shall monitor the S&P 
500 Index throughout the trading day, 
determine whether a Level 1, Level 2, or 
Level 3 decline, as defined in self- 
regulatory organization rules related to 
Market-Wide Circuit Breakers, has 
occurred, and immediately inform the 
other primary listing exchanges of all 
such declines. 
* * * * * 

(82) Round lot means: 
(i) For any NMS stock for which the 

prior calendar month’s average closing 
price on the primary listing exchange 
was $250.00 or less per share, an order 
for the purchase or sale of an NMS stock 
of 100 shares; 

(ii) For any NMS stock for which the 
prior calendar month’s average closing 
price on the primary listing exchange 
was $250.01 to $1,000.00 per share, an 
order for the purchase or sale of an NMS 
stock of 40 shares; 

(iii) For any NMS stock for which the 
prior calendar month’s average closing 
price on the primary listing exchange 
was $1,000.01 to $10,000.00 per share, 
an order for the purchase or sale of an 
NMS stock of 10 shares; 

(iv) For any NMS stock for which the 
prior calendar month’s average closing 
price on the primary listing exchange 
was $10,000.01 or more per share, an 
order for the purchase or sale of an NMS 
stock of 1 share; and 

(v) For any NMS stock for which the 
prior calendar month’s average closing 
price is not available, an order for the 
purchase or sale of an NMS stock of 100 
shares. 

(83) Self-aggregator means a broker, 
dealer, national securities exchange, 
national securities association, or 
investment adviser registered with the 
Commission that receives information 
with respect to quotations for and 
transactions in NMS stocks, including 
all data necessary to generate 
consolidated market data, and generates 
consolidated market data solely for 
internal use. A self-aggregator may make 
consolidated market data available to its 
affiliates that are registered with the 
Commission for their internal use. 
Except as provided in the preceding 
sentence, a self-aggregator may not 
disseminate or otherwise make available 
consolidated market data, or 
components of consolidated market 
data, as provided in paragraph (b)(20) of 
this section, to any person. 
* * * * * 

(85) Self-regulatory organization- 
specific program data means: 

(i) Information related to retail 
liquidity programs specified by the rules 
of national securities exchanges and 

disseminated pursuant to the effective 
national market system plan or plans 
required under § 242.603(b) as of April 
9, 2021; and 

(ii) Other self-regulatory organization- 
specific information with respect to 
quotations for or transactions in NMS 
stocks as specified by the effective 
national market system plan or plans 
required under § 242.603(b). 
* * * * * 

§ 242.602 [Amended] 

■ 9. Amend § 242.602 by: 
■ a. In paragraph (a)(5)(i), removing the 
text ‘‘§ 242.600(b)(77)’’ and adding in its 
place ‘‘§ 242.600(b)(90)’’ and 
■ b. In paragraph (a)(5)(ii), removing the 
text ‘‘§ 242.600(b)(77)’’ and adding in its 
place ‘‘§ 242.600(b)(90)’’. 
■ 10. Amend § 242.603 by revising 
paragraph (b) to read as follows: 

§ 242.603 Distribution, consolidation, and 
display of information with respect to 
quotations for and transactions in NMS 
stocks. 
* * * * * 

(b) Dissemination of information. 
Every national securities exchange on 
which an NMS stock is traded and 
national securities association shall act 
jointly pursuant to one or more effective 
national market system plans for the 
dissemination of consolidated market 
data. Every national securities exchange 
on which an NMS stock is traded and 
national securities association shall 
make available to all competing 
consolidators and self-aggregators its 
information with respect to quotations 
for and transactions in NMS stocks, 
including all data necessary to generate 
consolidated market data, in the same 
manner and using the same methods, 
including all methods of access and the 
same format, as such national securities 
exchange or national securities 
association makes available any 
information with respect to quotations 
for and transactions in NMS stocks to 
any person. 
* * * * * 

§ 242.611 [Amended] 

■ 11. Amend § 242.611 by, in paragraph 
(c), removing the text ‘‘§ 242.600(b)(31)’’ 
and adding in its place 
‘‘§ 242.600(b)(38)’’. 
■ 12. Add § 242.614 to read as follows: 

§ 242.614 Registration and responsibilities 
of competing consolidators. 

(a) Competing consolidator 
registration—(1) Initial Form CC—(i) 
Filing and effectiveness requirement. No 
person, other than a national securities 
exchange or a national securities 
association: 
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(A) May receive directly, pursuant to 
an effective national market system 
plan, from a national securities 
exchange or national securities 
association information with respect to 
quotations for and transactions in NMS 
stocks; and 

(B) Generate a consolidated market 
data product for dissemination to any 
person unless the person files with the 
Commission an initial Form CC and the 
initial Form CC has become effective 
pursuant to paragraph (a)(1)(v) of this 
section. 

(ii) Electronic filing and submission. 
Any reports to the Commission required 
under this section shall be filed 
electronically on Form CC (17 CFR 
249.1002), include all information as 
prescribed in Form CC and the 
instructions thereto, and contain an 
electronic signature as defined in 
§ 240.19b–4(j) of this chapter. 

(iii) Commission review period. The 
Commission may, by order, as provided 
in paragraph (a)(1)(v)(B) of this section, 
declare an initial Form CC filed by a 
competing consolidator ineffective no 
later than 90 calendar days from the 
date of filing with the Commission. 

(iv) Withdrawal of initial Form CC 
due to inaccurate or incomplete 
disclosures. During the review by the 
Commission of the initial Form CC, if 
any information disclosed in the initial 
Form CC is or becomes inaccurate or 
incomplete, the competing consolidator 
shall promptly withdraw the initial 
Form CC and may refile an initial Form 
CC pursuant to paragraph (a)(1) of this 
section. 

(v) Effectiveness; ineffectiveness 
determination. (A) An initial Form CC 
filed by a competing consolidator will 
become effective, unless declared 
ineffective, no later than the expiration 
of the review period provided in 
paragraph (a)(1)(iii) of this section and 
publication pursuant to paragraph 
(b)(2)(i) of this section. 

(B) The Commission shall, by order, 
declare an initial Form CC ineffective if 
it finds, after notice and opportunity for 
hearing, that such action is necessary or 
appropriate in the public interest, and is 
consistent with the protection of 
investors. If the Commission declares an 
initial Form CC ineffective, the 
competing consolidator shall be 
prohibited from operating as a 
competing consolidator. An initial Form 
CC declared ineffective does not prevent 
the competing consolidator from 
subsequently filing a new Form CC. 

(2) Form CC amendments. A 
competing consolidator shall amend a 
Form CC: 

(i) Prior to the implementation of a 
material change to the pricing, 

connectivity, or products offered 
(‘‘material amendment’’); and 

(ii) No later than 30 calendar days 
after the end of each calendar year to 
correct information that has become 
inaccurate or incomplete for any reason 
and to provide an Annual Report as 
required under Form CC (each a ‘‘Form 
CC amendment’’). 

(3) Notice of cessation. A competing 
consolidator shall notice its cessation of 
operations on Form CC at least 90 
calendar days prior to the date the 
competing consolidator will cease to 
operate as a competing consolidator. 
The notice of cessation shall cause the 
Form CC to become ineffective on the 
date designated by the competing 
consolidator. 

(4) Date of filing. For purposes of 
filings made pursuant to this section: 

(i) The term business day shall have 
the same meaning as defined in 
§ 240.19b–4(b)(2) of this chapter. 

(ii) If the conditions of this section 
and Form CC are otherwise satisfied, all 
filings submitted electronically on or 
before 5:30 p.m. Eastern Standard Time 
or Eastern Daylight Saving Time, 
whichever is currently in effect, on a 
business day, shall be deemed filed on 
that business day, and all filings 
submitted after 5:30 p.m. Eastern 
Standard Time or Eastern Daylight 
Saving Time, whichever is currently in 
effect, shall be deemed filed on the next 
business day. 

(b) Public disclosures. (1) Every Form 
CC filed pursuant to this section shall 
constitute a ‘‘report’’ within the 
meaning of sections 11A, 17(a), 18(a), 
and 32(a) of the Act (15 U.S.C. 78k–1, 
78q(a), 78r(a), and 78ff(a)), and any 
other applicable provisions of the Act. 

(2) The Commission will make public 
via posting on the Commission’s 
website: 

(i) Identification of each competing 
consolidator that has filed an initial 
Form CC with the Commission and the 
date of filing; 

(ii) Each effective initial Form CC, as 
amended; 

(iii) Each order of ineffective initial 
Form CC; 

(iv) Each Form CC amendment. The 
Commission will make public the 
entirety of any Form CC amendment no 
later than 30 calendar days from the 
date of filing thereof with the 
Commission; and 

(v) Each notice of cessation. 
(c) Posting of hyperlink to the 

Commission’s website. Each competing 
consolidator shall make public via 
posting on its website a direct URL 
hyperlink to the Commission’s website 
that contains the documents 

enumerated in paragraphs (b)(2)(ii) 
through (v) of this section. 

(d) Responsibilities of competing 
consolidators. Each competing 
consolidator shall: 

(1) Collect from each national 
securities exchange and national 
securities association, either directly or 
indirectly, any information with respect 
to quotations for and transactions in 
NMS stocks as provided in § 242.603(b) 
that is necessary to create a consolidated 
market data product, as defined in 
§ 242.600(b)(20). 

(2) Calculate and generate a 
consolidated market data product, as 
defined in § 242.600(b)(20), from the 
information collected pursuant to 
paragraph (d)(1) of this section. 

(3) Make a consolidated market data 
product, as defined in § 242.600(b)(20), 
as timestamped as required by 
paragraph (d)(4) of this section and 
including the national securities 
exchange and national securities 
association data generation timestamp 
required to be provided by the national 
securities exchange and national 
securities association participants by 
paragraph (e)(2) of this section, available 
to subscribers on a consolidated basis 
on terms that are not unreasonably 
discriminatory. 

(4) Timestamp the information 
collected pursuant to paragraph (d)(1) of 
this section upon: 

(i) Receipt from each national 
securities exchange and national 
securities association; 

(ii) Receipt of such information at its 
aggregation mechanism; and 

(iii) Dissemination of a consolidated 
market data product to subscribers. 

(5) Within 15 calendar days after the 
end of each month, publish prominently 
on its website monthly performance 
metrics, as defined by the effective 
national market system plan(s) for NMS 
stocks, that shall include at least the 
information in paragraphs (d)(5)(i) 
through (v) of this section. All 
information must be publicly posted in 
downloadable files and must remain 
free and accessible (without any 
encumbrances or restrictions) by the 
general public on the website for a 
period of not less than three years from 
the initial date of posting. 

(i) Capacity statistics; 
(ii) Message rate and total statistics; 
(iii) System availability; 
(iv) Network delay statistics; and 
(v) Latency statistics for the following, 

with distribution statistics up to the 
99.99th percentile: 

(A) When a national securities 
exchange or national securities 
association sends an inbound message 
to a competing consolidator network 
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and when the competing consolidator 
network receives the inbound message; 

(B) When the competing consolidator 
network receives the inbound message 
and when the competing consolidator 
network sends the corresponding 
consolidated message to a subscriber; 
and 

(C) When a national securities 
exchange or national securities 
association sends an inbound message 
to a competing consolidator network 
and when the competing consolidator 
network sends the corresponding 
consolidated message to a subscriber. 

(6) Within 15 calendar days after the 
end of each month, publish prominently 
on its website the information in 
paragraphs (d)(6)(i) through (v) of this 
section. All information must be 
publicly posted and must remain free 
and accessible (without any 
encumbrances or restrictions) by the 
general public on the website for a 
period of not less than three years from 
the initial date of posting. 

(i) Data quality issues; 
(ii) System issues; 
(iii) Any clock synchronization 

protocol utilized; 
(iv) For the clocks used to generate 

the timestamps described in paragraph 
(d)(4) of this section, the clock drift 
averages and peaks, and the number of 
instances of clock drift greater than 100 
microseconds; and 

(v) Vendor alerts. 
(7) Keep and preserve at least one 

copy of all documents, including all 
correspondence, memoranda, papers, 
books, notices, accounts, and such other 
records as shall be made or received by 
it in the course of its business as such 
and in the conduct of its business. 
Competing consolidators shall keep all 
such documents for a period of no less 
than five years, the first two years in an 
easily accessible place. 

(8) Upon request of any representative 
of the Commission, promptly furnish to 
the possession of such representative 
copies of any documents required to be 
kept and preserved by it. 

(9) Each competing consolidator that 
is not required to comply with the 
requirements of §§ 242.1000 through 
242.1007 regarding systems compliance 
and integrity (Regulation SCI) shall 
comply with the following: 

(i) Definitions. For purposes of this 
paragraph (d)(9), the following 
definitions shall apply: 

Systems disruption means an event in 
a competing consolidator’s systems 
involved in the collection and 
consolidation of consolidated market 
data, and dissemination of consolidated 
market data products, that disrupts, or 

significantly degrades, the normal 
operation of such systems. 

Systems intrusion means any 
unauthorized entry into a competing 
consolidator’s systems involved in the 
collection and consolidation of 
consolidated market data, and 
dissemination of consolidated market 
data products. 

(ii) Obligations relating to policies 
and procedures. (A)(1) Establish, 
maintain, and enforce written policies 
and procedures reasonably designed to 
ensure: That its systems involved in the 
collection and consolidation of 
consolidated market data, and 
dissemination of consolidated market 
data products have levels of capacity, 
integrity, resiliency, availability, and 
security adequate to maintain the 
competing consolidator’s operational 
capability and promote the maintenance 
of fair and orderly markets; and the 
prompt, accurate, and reliable 
dissemination of consolidated market 
data products. 

(2) Such policies and procedures shall 
be deemed to be reasonably designed if 
they are consistent with current 
industry standards, which shall be 
comprised of information technology 
practices that are widely available to 
information technology professionals in 
the financial sector and issued by an 
authoritative body that is a U.S. 
governmental entity or agency, 
association of U.S. governmental 
entities or agencies, or widely 
recognized organization. Compliance 
with such current industry standards, 
however, shall not be the exclusive 
means to comply with the requirements 
of this paragraph (d)(9)(ii)(A); 

(B) Periodically review the 
effectiveness of the policies and 
procedures required by paragraph 
(d)(9)(ii)(A) of this section, and take 
prompt action to remedy deficiencies in 
such policies and procedures; and 

(C) Establish, maintain, and enforce 
reasonably designed written policies 
and procedures that include the criteria 
for identifying responsible personnel, 
the designation and documentation of 
responsible personnel, and escalation 
procedures to quickly inform 
responsible personnel of potential 
systems disruptions and systems 
intrusions; and periodically review the 
effectiveness of the policies and 
procedures, and take prompt action to 
remedy deficiencies. 

(iii) Systems disruptions or systems 
intrusions. (A) Upon responsible 
personnel having a reasonable basis to 
conclude that a systems disruption or 
systems intrusion has occurred, begin to 
take appropriate corrective action which 
shall include, at a minimum, mitigating 

potential harm to investors and market 
integrity resulting from the event and 
devoting adequate resources to remedy 
the event as soon as reasonably 
practicable. 

(B) Promptly upon responsible 
personnel having a reasonable basis to 
conclude that a systems disruption 
(other than a system disruption that has 
had, or the competing consolidator 
reasonably estimates would have, no or 
a de minimis impact on the competing 
consolidator’s operations or on market 
participants) has occurred, publicly 
disseminate information relating to the 
event (including the system(s) affected 
and a summary description); when 
known, promptly publicly disseminate 
additional information relating to the 
event (including a detailed description, 
an assessment of those potentially 
affected, a description of the progress of 
corrective action and when the event 
has been or is expected to be resolved); 
and until resolved, provide regular 
updates with respect to such 
information. 

(C) Concurrent with public 
dissemination of information relating to 
a systems disruption pursuant to 
paragraph (d)(9)(iii)(B) of this section, or 
promptly upon responsible personnel 
having a reasonable basis to conclude 
that a systems intrusion (other than a 
system intrusion that has had, or the 
competing consolidator reasonably 
estimates would have, no or a de 
minimis impact on the competing 
consolidator’s operations or on market 
participants) has occurred, provide the 
Commission notification and, until 
resolved, updates of such event. 
Notifications required pursuant to this 
paragraph (d)(9)(iii)(C) shall include 
information relating to the event 
(including the system(s) affected and a 
summary description); when known, 
additional information relating to the 
event (including a detailed description, 
an assessment of those potentially 
affected, a description of the progress of 
corrective action and when the event 
has been or is expected to be resolved); 
and until resolved, regular updates with 
respect to such information. 
Notifications relating to systems 
disruptions and systems intrusions 
pursuant to this paragraph (d)(9)(iii)(C) 
shall be submitted to the Commission 
on Form CC. 

(iv) Coordinated testing. Participate in 
the industry- or sector-wide coordinated 
testing of business recovery and disaster 
recovery plans required of SCI entities 
pursuant to § 242.1004(c). 

(e) Amendment of the effective 
national market system plan(s) for NMS 
stocks. The participants to the effective 
national market system plan(s) for NMS 
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stocks shall file with the Commission, 
pursuant to § 242.608, an amendment 
that includes the following provisions 
within 150 calendar days from June 8, 
2021: 

(1) Conforming the effective national 
market system plan(s) for NMS stocks to 
reflect provision of information with 
respect to quotations for and 
transactions in NMS stocks that is 
necessary to generate consolidated 
market data by the national securities 
exchange and national securities 
association participants to competing 
consolidators and self-aggregators; 

(2) The application of timestamps by 
the national securities exchange and 
national securities association 
participants on all information with 
respect to quotations for and 
transactions in NMS stocks that is 
necessary to generate consolidated 
market data, including the time that 
such information was generated as 
applicable by the national securities 
exchange or national securities 
association and the time the national 
securities exchange or national 
securities association made such 
information available to competing 
consolidators and self-aggregators; 

(3) Assessments of competing 
consolidator performance, including 
speed, reliability, and cost of data 
provision and the provision of an 
annual report of such assessment to the 
Commission, and the Commission will 
make the annual report publicly 
available on the Commission’s website; 

(4) The development, maintenance, 
and publication of a list that identifies 
the primary listing exchange for each 
NMS stock; and 

(5) The calculation and publication on 
a monthly basis of consolidated market 
data gross revenues for NMS stocks as 
specified by: 

(i) Listed on the New York Stock 
Exchange (NYSE); 

(ii) Listed on Nasdaq; and 

(iii) Listed on exchanges other than 
NYSE or Nasdaq. 
■ 13. Amend § 242.1000 by: 
■ a. In the definition of ‘‘Critical SCI 
systems,’’ removing the text 
‘‘consolidated market data’’ in 
paragraph (1)(v) and adding in its place 
‘‘market data by a plan processor’’. 
■ b. In the definition of ‘‘Plan 
processor,’’ removing the text 
‘‘§ 242.600(b)(59)’’ and adding in its 
place ‘‘§ 242.600(b)(67)’’. 
■ c. Adding in alphabetical order the 
definition of ‘‘SCI competing 
consolidator’’. 
■ d. In the definition of ‘‘SCI entity,’’ 
removing ‘‘or exempt clearing agency 
subject to ARP’’ and adding ‘‘exempt 
clearing agency subject to ARP, or SCI 
competing consolidator’’ in its place. 

The addition reads as follows: 

§ 242.1000 Definitions. 

* * * * * 
SCI competing consolidator means: 
(1) Any competing consolidator, as 

defined in § 242.600, which, during at 
least four of the preceding six calendar 
months, accounted for five percent (5%) 
or more of consolidated market data 
gross revenue paid to the effective 
national market system plan or plans 
required under § 242.603(b), for NMS 
stocks: 

(i) Listed on the New York Stock 
Exchange LLC; 

(ii) Listed on The Nasdaq Stock 
Market LLC; or 

(iii) Listed on exchanges other than 
the New York Stock Exchange LLC or 
The Nasdaq Stock Market LLC, as 
reported by such plan or plans pursuant 
to the terms thereof. 

(2) Provided, however, that such SCI 
competing consolidator shall not be 
required to comply with the 
requirements of this section and 
§§ 242.1001 through 242.1007 
(Regulation SCI) until six months after 
satisfying any of paragraph (1) of this 

definition, as applicable, for the first 
time; and 

(3) Provided, however, that such SCI 
competing consolidator shall not be 
required to comply with the 
requirements of Regulation SCI prior to 
one year after the compliance date for 
§ 242.614(d)(3). 
* * * * * 

PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934 

■ 14. The general authority citation for 
part 249 continues to read in part as 
follows: 

Authority: 15 U.S.C. 78a et seq. and 7201 
et seq.; 12 U.S.C. 5461 et seq.; 18 U.S.C. 1350; 
Sec. 953(b), Pub. L. 111–203, 124 Stat. 1904; 
Sec. 102(a)(3), Pub. L. 112–106, 126 Stat. 309 
(2012); Sec. 107, Pub. L. 112–106, 126 Stat. 
313 (2012), and Sec. 72001, Pub. L. 114–94, 
129 Stat. 1312 (2015), unless otherwise 
noted. 

* * * * * 

■ 15. Add § 249.1002 to read as follows: 

§ 249.1002 Form CC, for application for 
registration as a competing consolidator or 
to amend such an application or 
registration. 

This form shall be used for 
application for registration as a 
competing consolidator, pursuant to 
section 11A of the Securities Exchange 
Act of 1934 (15 U.S.C. 78k-1) and 
§ 242.614 of this chapter, or to amend 
such an application or registration. 

By the Commission. 
Dated: December 9, 2020. 

Vanessa A. Countryman, 
Secretary. 

Note: The form in the following appendix 
will not appear in the Code of Federal 
Regulations. 

Appendix A—Form CC 

BILLING CODE 8011–01–P 
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United States 
Securities and Exchange Commission 

Washington, DC 20549 

FORM CC 
INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY 

CONSTITUTE CRIMINAL VIOLATIONS. 

Section I - Form Filing Information 

Page 1 of __ File No: FORMCC-[acronym]-YYYY-#### 

{Name of Competing Consolidator} is making the filing pursuant to Rule 614 under the 
Securities Exchange Act of 1934 

Submission Type (select one) 

□ Rule 614(a)(l) Initial Form CC 

□ Rule 614(a)(l)(iv) Withdrawal oflnitial Form CC 

□ Rule 614(a)(2)(i) Material Amendment 

□ Rule 614(a)(2)(ii) 

□ Rule 614(a)(3) 

Annual Report 

Notice of Cessation 

o Date competing consolidator will cease to operate (mm/dd/yyyy) 

D Rule 614(d)(9) System Disruption or System Intrusion Notification 

o Update to Prior Notification 

Section II - General Information 

□ Check Box if there is a change in information previously filed. 

1) Legal name of applicant: ___________________ _ 

2) DBA if operating under a different name than above: _________ _ 

3) Primary Street Address (Do not use a P.O. Box) 

4) Street: _________________________ _ 

5) City ____________ , State _____ Zip Code ___ _ 

6) Mailing Address: □ Same as above 

Street: 
----------------------------

City _____________ , State _____ Zip Code ___ _ 

7) Business Telephone(###) __ -__ _ 

8) Provide the website URL of the registrant: __________ _ 

9) Is the applicant affiliated with a national securities exchange registered with the Commission (yes/no) 
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(a) If Yes, provide full name of the national securities exchange: __________ _ 

10) Is the applicant a broker-dealer or affiliated with a broker-dealer registered with the Commission 

(yes/no) 

(a) If yes, provide the full name of the registered broker-dealer as stated on Form BD: 

(b) SEC File No: ___ _ 

(c) CRDNo: ___ _ 

11) If applicant is a successor (within the definition of Rule 12b-2 under the Securities Exchange Act of 

1934) to a previously registered competing consolidator, please complete the following: 

(a) Date of Succession: mm/dd/yyyy 

(b) Full name/address of predecessor registrant: ___________ _ 

12) Legal Status (select one): 

a. Sole Proprietorship 

b. Corporation 

c. Partnership 

d. Limited Liability Company 

e. Other (Specify): _________ _ 

If other than a sole proprietor, please provide the following: 

f. Date entity obtained legal status(~, date of incorporation) (mm/dd/yyyy). 

g. State/country of formation: {pick list} 

h. Statute under which entity was organized _________ _ 

Section III: Business Organization 

□ All Exhibits-Consolidated Document Attachment: The competing consolidator may 

choose to provide a consolidated document containing all Exhibits or individual documents 

for each Exhibit. If providing individual documents, use the attachment buttons in the 

Exhibit Table. If providing a consolidated document, please use the attachment buttons here: 

13) Attach as Exhibit A to this application a list of any person as defined in Section 3 ( a )(9) 

of the Securities Exchange Act of 1934 (see also Section 3(a)(l9) of the Securities Exchange Act 

of 1934) who owns 10 percent or more of applicant's stock or who, either directly or indirectly, 

through agreement or otherwise, in any other manner, may control or direct the management or 
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policies of the competing consolidator. Include the full name and title of each such person and 

attach a copy of the agreement or, if there is none written, describe the agreement or basis upon 

which such person exercises or may exercise such control or direction. Alternatively, if 

applicant is a broker-dealer, or is affiliated with a broker-dealer, you may provide the Schedule 

A of Form BD relating to direct owners and executive officers. If the applicant is an affiliate of a 

national securities exchange, you may provide Exhibit K of Form 1 relating to owners, 

shareholders, or partners that are not also members of the exchange. 

□ In lieu of filing this Exhibit A (or providing Schedule A of Form BD or Exhibit K of Form 

1, whichever may be applicable), [ name of entity] certifies that the information 

requested under this Exhibit is available at the Internet website below and is accurate as 

of the date of this filing. URL 
---------------------

14) Attach as Exhibit B to this application a list of the present officers, directors, governors 

( and, in the case of an applicant that is not a corporation, the members of all standing committees 

grouped by committee), or persons performing functions similar to any of the foregoing, of the 

competing consolidator. For each person provide (a) Name (last, first, middle); (b) Title (if any) 

and area of responsibility; ( c) Length of time each present officer, director, or governor has held 

the same office or position, and ( d) Any other business affiliations in the securities industry or 

securities information processing industry. Alternatively, if applicant is a broker-dealer, or is 

affiliated with a broker-dealer, you may provide the Schedule B of Form BD relating to indirect 

owners. If the applicant is an affiliate of a national securities exchange, you may provide Exhibit 

J of Form 1 relating to officers, governors, members of all standing committees, or persons 

performing similar functions. 

□ In lieu of filing this Exhibit B (or providing Schedule B of Form BD or Exhibit J 

of Form 1, whichever may be applicable), [ name of entity] certifies that the information 
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requested under this Exhibit is available at the Internet website below and is accurate as of 

the date of this filing. URL ___________________ _ 

15) Attach as Exhibit C to this application a narrative or graphic description of the 

organizational structure of the applicant. Note: If the securities information processing activities 

of the competing consolidator are conducted primarily by a division, subdivision, or other 

segregable entity within the applicant corporation or organization, describe the relationship of 

such division, subdivision, or other segregable entity within the overall organizational structure 

and attach as part of this Exhibit only such description as applies to the division, subdivision, or 

other segregable entity. 

16) Attach as Exhibit D to this application a list of all affiliates ( within the definition of Rule 

12b-2 under the Securities Exchange Act of 1934) of the competing consolidator and indicate the 

general nature of the affiliation. 

Section IV: Operational Capability 

17) Attach as Exhibit E to this application a narrative description of each consolidated 

market data product, service or function, including connectivity and delivery options for the 

subscribers, and a description of all procedures utilized for the collection, processing, 

distribution, publication and retention of information with respect to quotations for, and 

transactions in, securities. 

Section V - Services and Fees 

18) Attach as Exhibit F to this application a description of all consolidated market data 

products that are provided to subscribers. 

19) Attach as Exhibit G to this application a description and identification of any fees or 

charges for use of the competing consolidator with respect to any consolidated market data 
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product services, including the types of fees(~, subscription, connectivity), the structure of the 

fee (~, fixed, variable), variables that impact the fees, pricing differentiation among the types 

of subscribers, and range of fees (high and low). 

20) Attach as Exhibit H to this application a description of any co-location and related 

services, the terms and conditions for co-location, connectivity, and related services, including 

connectivity and throughput options offered. Describe any other means besides co-location and 

related services to increase the speed of communication, including a summary of the terms and 

conditions for its use. 

21) Attach as Exhibit I to this application a narrative description, or the functional 

specifications, of each consolidated market data product service or function, including 

connectivity and delivery options for the subscribers. 

Section VI: Commission Notification of Systems Disruption or Systems Intrusion Events 

A. Notification Type(s) (select all that apply) 

□ Systems disruption 

□ Systems intrusion 

□ Confidential treatment is requested pursuant to Rule 24b-2(g). 

B. General Information Required for 614(d)(9) filings. 

1) Date/time systems disruption/systems intrusion event occurred: mm/dd/yyyy hh:mm am/pm 

2) Duration of: hh:mm, or days 

3) Please provide the date and time when a responsible personnel had reasonable basis to conclude 

the systems disruption/systems intrusion event occurred: 

mm/dd/yyyy hh:mm am/pm 

4) Has the systems disruption/systems intrusion event been resolved? yes/no 

a) If yes, provide date and time ofresolution: mm/dd/yyyy hh:mm am/pm 

5) Is the investigation of the event closed? yes/no 

(a) If yes, provide date of closure: mm/dd/yyyy 

6) Name(s) of system(s): 

C. Attach as Exhibit J to this filing all other information regarding the systems disruption or 

systems intrusion as required by Rule 614(d)(9). Information required pursuant to the rule 

regarding systems disruption and systems intrusion shall include information relating to the event 
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(including the system(s) affected and a summary description) and, when known, additional 

information relating to the event (including a detailed description, an assessment of those 

potentially affected, a description of the progress of corrective action and when the event has 

been or is expected to be resolved). 

Section VII: Contact Information 

Provide the following information of the contact employee at {the name of the competing 

consolidator} prepared to respond to questions for this submission: 

First Name: Last Name: 

Title: 

Email: Telephone: 

Section VIII: Signature Block and Consent to Service 

The {Entity Name} consents that service of any civil action brought by, or notice of any 

proceeding before, the SEC in connection with the competing consolidator's activities may be 

given by registered or certified mail or email to the competing consolidator's contact employee 

at the primary street address or email address, or mailing address if different, given in Section II 

above. The undersigned, being first duly sworn, deposes and says that he/she has executed this 

form on behalf of, and with the authority of, said competing consolidator. The undersigned and 

{Entity Name} represent that the information and statements contained herein, including 

exhibits, schedules, or other documents attached hereto, and other information filed herewith, all 

of which are made a part hereof, are current, true, and complete. 

Date { auto fill} 

By: -----------

(Digital signature) 

Form CC General Instructions: 

{Entity Name} 

Title 
-------------
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A. Use of the Form 

Form CC is the form a competing consolidator must file to notify the Securities and 

Exchange Commission ("SEC" or "Commission") of its activities pursuant to Rule 614 of 

Regulation NMS, §242.614 et seq. Filings submitted pursuant to Rule 614 shall be filed in an 

electronic format through an electronic form filing system ("EFFS"), a secure website operated 

by the Commission. Documents attached as exhibits filed through the EFFS system must be in a 

text-searchable format without the use of optical character recognition. If, however, a portion of 

a Form CC submission(~, an image or diagram) cannot be made available in a text-searchable 

format, such portion may be submitted in a non-text searchable format. 

B. Need for Careful Preparation of the Completed Form, Including Exhibits 

A competing consolidator must provide all of the information required by Form CC, 

including the exhibits, and must provide disclosure information that is accurate, current, and 

complete. The information in the exhibits must be provided in a clear and comprehensible 

manner. A filing that is incomplete or similarly deficient may be returned to the competing 

consolidator. Any filing so returned shall for all purposes be deemed not to have been filed with 

the Commission. See also Rule 0-3 under the Securities Exchange Act of 1934 (17 CFR 240.0-

3). 

C. When to Use the FORM CC 

Form CC is comprised of 6 types of submissions to the Commission required pursuant to 

Rule 614 of Regulation NMS. In filling out the Form CC, a competing consolidator shall select 

the type of filing and provide all information required by Rule 614 of Regulation NMS. The 

types of submissions are: 

1) Rule 614(a)(l) Initial Form CC: Prior to commencing operations, a competing 

consolidator shall file an initial Form CC and the initial Form CC must become 

effective. 
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2) Rule 614(a)(l)(iv) Withdrawal oflnitial Form CC. During the review by the 

Commission of the initial Form CC, if any information disclosed in the initial 

Form CC is or becomes inaccurate or incomplete, the competing consolidator 

shall promptly withdraw the initial Form CC and may refile an initial Form CC 

pursuant to paragraph (a)(l). 

3) Rule 614(a)(2)(i) Material Amendment: The competing consolidator shall file an 

amendment on Form CC prior to implementing a material change to the pricing, 

connectivity, or products offered of the competing consolidator. 

4) Rule 614(a)(2)(ii) Annual Report: The competing consolidator shall file an 

Annual Report on Form CC correcting any information contained in the initial 

Form CC or in any previously filed amendment that has been rendered inaccurate 

or incomplete for any reason, and that has not previously been reported to the 

SEC, no later than 30 calendar days after the end of each calendar year in which 

the competing consolidator has operated. Competing consolidators filing the 

Annual Report must file a complete form, including all pages and answers to all 

items, together with all exhibits. The competing consolidator must indicate which 

items have been amended since the last Annual Report. 

5) Rule 614(a)(3) Notice of Cessation: The competing consolidator shall file a 

notice of cessation of operations at least 90 calendar days prior to the date upon 

ceasing to operate as a competing consolidator. 

6) Rule 614(d)(9) Systems Disruption and System Intrusion Notification: Any 

competing consolidator that is not an SCI competing consolidator shall file 

notifications of systems disruption and system intrusion pursuant to Rule 

614(d)(9). 

D. Documents Comprising the Completed Form 
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The completed form filed with the Commission shall consist of Form CC, responses to all 

applicable items, and any exhibits required in connection with the filing. Each filing shall be 

marked on Form CC with the initials of the competing consolidator, the four-digit year, and the 

number of the filing for the year (~, F ormCC-acronym-YYYY-XXX). 

E. Contact Information; Signature; and Filing of Completed Form 

Each time a competing consolidator submits a filing to the Commission on Form CC, the 

competing consolidator must provide the contact information required by Section VI of Form 

CC. The contact employee must be authorized to receive all contact information, 

communications and mailings and must be responsible for disseminating that information within 

the competing consolidator's organization. 

In order to file Form CC through the EFFS, a competing consolidator must request access 

to the Commission's External Application Server. Initial requests will be received by contacting 

the Division of Trading & Markets at (202) 551-5777. An email will be sent to the requestor that 

will provide a link to a secure website where basic profile information will be requested. 

A duly authorized individual of the competing consolidator shall electronically sign the 

completed Form CC as indicated in Section VIII of the form. 

F. Paperwork Reduction Act Disclosure 

Form CC requires a competing consolidator subject to Rule 614 of Regulation NMS to 

provide the Commission with certain information regarding the operation of the competing 

consolidator, material and other changes to the operation of the competing consolidator, and 

notice upon ceasing operation of the competing consolidator. 

An agency may not conduct or sponsor, and a person is not required to respond to, a 

collection of information unless it displays a currently valid control number. Sections 3(b), 

1 lA(a), 1 lA(c), 15(c), 17(a), 23(a) and 36(a) authorize the Commission to collect information on 
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this Form CC from competing consolidators that are subject to Rule 614. See 15 U.S.C. 78c(b), 

78k-l(a), 78k-l(c), 78o(c), 78q(a), 78w(a) and 78mm(a). 

It is estimated that a competing consolidator will spend approximately 200.3 hours 

completing the initial operation report on Form CC, approximately 6.15 hours preparing each 

amendment to Form CC, and approximately two (2) hours preparing a cessation of operations 

report on Form CC. Any member of the public may direct to the Commission any comments 

concerning the accuracy of the burden estimate on the facing page of Form CC and any 

suggestions for reducing this burden. 

Form CC is designed to enable the Commission to determine whether a competing 

consolidator subject to Rule 614 of Regulation NMS is in compliance with Rule 614 and other 

Federal securities laws. It is mandatory that a competing consolidator subject to Rule 614 file an 

initial Form CC, file an amendment to Form CC prior to making a material change, file Annual 

Reports to Form CC to reflect changes not previously reported, and file notice on Form CC upon 

ceasing operation of the competing consolidator. It is mandatory that a competing consolidator 

that is not an SCI competing consolidator file with the Commission information pertaining to 

systems disruptions and system intrusions pursuant to Rule 614. 

All reports provided to the Commission on Form CC are subject to the provisions of the 

Freedom oflnformation Act, 5 U.S.C. 522 ("FOIA") and the Commission's rules thereunder (17 

CFR 200.80(b)(4)(iii)). 

This collection of information has been reviewed by the Office of Management and 

Budget ("OMB") in accordance with the clearance requirements of 44 U.S.C. 3507. The 

applicable Privacy Act system ofrecords is SEC-2 and the routine uses of the records are set 

forth at 40 FR 39255 (August 27, 1975) and 41 FR 5318 (February 5, 1976). 

G. Definitions 
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Unless the context requires otherwise, all terms used in this form have the same meaning 

as in the Securities Exchange Act of 1934, as amended, and in the rules and regulations of the 

Commission thereunder. 

United States 
Securities and Exchange Commission 

Washington, DC 20549 

Form SCI 

Page1of __ _ File No. SCI-{name}-YYYY-### 

SCI Notification and Reporting by: {SCI entity name} 

Pursuant to Rules 1002 and 1003 of Regulation SCI under the Securities Exchange Act of 1934 

□ Initial 
□ Withdrawal 

SECTION I: Rule 1002 - Commission Notification of SCI Event 

A. Submission Type (select one only) 
□ Rule 1002(b)(1) Initial Notification of SCI event 

□ Rule 1002(b)(2) Notification of SCI event 

□ Rule 1002(b)(3) Update of SCI event: #### 

□ Rule 1002(b)(4) Final Report of SCI Event 

□ Rule 1002(b)(4) Interim Status Report of SCI event 

If filing a Rule 1002(b)(1) or Rule 1002(b)(3) submission, please provide a brief description: 

B. SCI Event Type(s) (select all that apply) 

□ Systems compliance issue 

□ Systems disruption 

□ Systems intrusion 
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C. General Information Required for (b)(2) filings. 

1) Has the Commission previously been notified of the SCI event pursuant to 1002(b)(1)? yes/no 

2) Date/time SCI event occurred: mm/dd/yyyy hh:mm am/pm 

3) Duration of SCI event: hh:mm, or days 

4) Please provide the date and time when a responsible SCI personnel had reasonable basis to 

conclude the SCI event occurred: 

mm/dd/yyyy hh:mmam/pm 

5) Has the SCI event been resolved? yes/no 

a) If yes, provide date and time of resolution: mm/dd/yyyy 

6) Is the investigation of the SCI event closed? yes/no 

a) If yes, provide date of closure: mm/dd/yyyy 

hh:mmam/pm 

7) Estimated number of market participants potentially affected by the SCI event: #### 

8) Is the SCI event a major SCI event (as defined in Rule 1000)? yes/no 

D. Information about impacted systems: 
Name(s) ofsystem(s): 

Type(s) ofsystem(s) impacted by the SCI event (check all that apply): 

□ Trading 

□ Market data 

D Clearance and settlement 

D Market regulation 

□ Indirect SCI systems (please describe): 

D Order routing 

D Market surveillance 

Are any critical SCI systems impacted by the SCI event (check all that apply)? Yes/No 

1) Systems that directly support functionality relating to: 
□ Clearance and settlement systems of clearing agencies 

□ Openings, reopenings, and closings on the primary listing market 

□ Trading halts □ Initial public offerings 

□ The provision of market data by a plan processor □ Exclusively-listed securities 

2) □ Systems that provide functionality to the securities markets for which the availability of alternatives is 

significantly limited or nonexistent and without which there would be a material impact on fair and 

orderly markets (please describe): 

SECTION II: Periodic Reporting (select one only) 

A. Quarterly Reports: For the quarter ended: mm/dd/yyyy 
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□ Rule 1002(b)(5)(ii): Quarterly report of systems disruptions and systems intrusions with no or a 
de minimis impact. 

□ Rule 1003(a)(1): Quarterly report of material systems changes 

□ Rule 1003(a)(2): Supplemental report of material systems changes 

B. SCI Review Reports 

□ Rule 1003(b)(3): Report of SCI review, together with any response by senior management 
Date of completion of SCI review: mm/ dd/yyyy 

Date of submission of SCI review to senior management: mm/dd/yyyy 

SECTION III: Contact Information 

Provide the following information of the person at the {SCI entity name} prepared to respond to questions 
for this submission: 

First Name: 

Title: 

Email: 

Telephone: 

Additional Contacts (Optional) 

First Name: 

Title: 

Email: 

Telephone: 

First Name: 

Title: 

Email: 

Telephone: 

SECTION IV: Signature 

Last Name: 

Fax: 

Last Name: 

Fax: 

Last Name: 

Fax: 

Confidential treatment is requested pursuant to Rule 24b-2(g). Additionally, pursuant to the 
requirements of the Securities Exchange Act of 1934, {SCI Entity name} has duly caused this 
{notification}{report} to be signed on its behalf by the undersigned duly authorized officer: 

Date: 

By(Name) Title~----------~ 

"Digitally Sign and Lock Form" 



18828 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Rules and Regulations 

VerDate Sep<11>2014 19:52 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00234 Fmt 4701 Sfmt 4725 E:\FR\FM\09APR2.SGM 09APR2 E
R

09
A

P
21

.0
16

<
/G

P
H

>

Exhibit 1: 
Rule 1002(b)(2) 
Notification of SCI Event 
Add/Remove/View 

Exhibit 2: 
Rule 1002(b)(4) 
Final or Interim Report of SCI 
Event 
Add/Remove/View 

Exhibit 3: 
Rule 1002(b)(5)(ii) 
Quarterly Report of De 
Minimis SCI Events 
Add/Remove/View 

Exhibit 4: 
Rule 1003 (a) 
Quarterly Report of Systems 
Changes 
Add/Remove/View 

Exhibit 5: 
Rule 1003(b)(3) 
Report of SCI review 
Add/Remove/View 

Exhibit 6: 
Optional Attachments 
Add/Remove/View 

Within 24 hours of any responsible SCI personnel having a reasonable basis to conclude 
that the SCI event has occurred, the SCI entity shall submit a written notification pertaining 
to such SCI event to the Commission, which shall be made on a good faith, best efforts basis 
and include: 

(a) a description of the SCI event, including the system(s) affected; and 
(b) to the extent available as of the time of the notification: the SCI entity's current 

assessment of the types and number of market participants potentially affected by the 
SCI event; the potential impact of the SCI event on the market; a description of the steps 
the SCI entity has taken, is taking, or plans to take, with respect to the SCI event; the 
time the SCI event was resolved or timeframe within which the SCI event is expected to 
be resolved; and any other pertinent information known by the SCI entity about the SCI 
event. 

When submitting a final report pursuant to either Rule 1002(b)(4)(i)(A) or Rule 
1002(b)(4)(i)(B)(6), the SCI entity shall include: 

(a) a detailed description of: the SCI entity's assessment of the types and number of 
market participants affected by the SCI event; the SCI entity's assessment of the impact 
of the SCI event on the market; the steps the SCI entity has taken, is taking, or plans to 
take, with respect to the SCI event; the time the SCI event was resolved; the SCI entity's 
rule(s) and/or governing document(s), as applicable, that relate to the SCI event; and 
any other pertinent information known by the SCI entity about the SCI event; 

(b) a copy of any information disseminated pursuant to Rule 1002(c) by the SCI entity 
to date regarding the SCI event to any of its members or participants; and 

(c) an analysis of parties that may have experienced a loss, whether monetary or 
otherwise, due to the SCI event, the number of such parties, and an estimate of the 
aggregate amount of such loss. 

When submitting an interim report pursuant to Rule 1002(b)(4)(i)(B)(!), the SCI entity 
shall include such information to the extent known at the time. 

The SCI entity shall submit a report, within 30 calendar days after the end of each calendar 
quarter, containing a summary description of systems disruptions and systems intrusions 
that have had, or the SCI entity reasonably estimates would have, no or a de minimis impact 
on the SCI entity's operations or on market participants, including the SCI systems and, for 
systems intrusions, indirect SCI systems, affected by such SCI events during the applicable 
calendar quarter. 

When submitting a report pursuant to Rule 1003(a)(1), the SCI entity shall provide a report, 
within 30 calendar days after the end of each calendar quarter, describing completed, 
ongoing, and planned material changes to its SCI systems and the security of indirect SCI 
systems, during the prior, current, and subsequent calendar quarters, including the dates or 
expected dates of commencement and completion. An SCI entity shall establish reasonable 
written criteria for identifying a change to its SCI systems and the security of indirect SCI 
systems as material and report such changes in accordance with such criteria. 

When submitting a report pursuant to Rule 1003(a)(2), the SCI entity shall provide a 
supplemental report of a material error in or material omission from a report previously 
submitted under Rule 1003(a)(1). 

The SCI entity shall provide a report of the SCI review, together with any response by senior 
management, within 60 calendar days after its submission to senior management of the SCI 
entity. 

This exhibit may be used in order to attach other documents that the SCI entity may wish to 
submit as part of a Rule 1002(b)(1) initial notification submission or Rule 1002(b)(3) update 
submission. 
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GENERAL INSTRUCTIONS FOR FORM SCI 

A. Use of the Form 

Except with respect to notifications to the Commission made pursuant to Rule 1002(b)(l) 

or updates to the Commission made pursuant to Rule 1002(b)(3), any notification, review, 

description, analysis, or report required to be submitted pursuant to Regulation SCI under the 

Securities Exchange Act of 1934 ("Act") shall be filed in an electronic format through an 

electronic form filing system ("EFFS"), a secure website operated by the Securities and 

Exchange Commission ("Commission"). Documents attached as exhibits filed through the EFFS 

system must be in a text-searchable format without the use of optical character recognition. If, 

however, a portion of a Form SCI submission ( e.g., an image or diagram) cannot be made 

available in a text-searchable format, such portion may be submitted in a non-text searchable 

format. 

B. Need for Careful Preparation of the Completed Form, Including Exhibits 

This form, including the exhibits, is intended to elicit information necessary for 

Commission staff to work with SCI self-regulatory organizations, SCI alternative trading 

systems, plan processors, exempt clearing agencies subject to ARP, and competing consolidators 

(collectively, "SCI entities") to ensure the capacity, integrity, resiliency, availability, security, 

and compliance of their automated systems. An SCI entity must provide all the information 

required by the form, including the exhibits, and must present the information in a clear and 

comprehensible manner. A filing that is incomplete or similarly deficient may be returned to the 

SCI entity. Any filing so returned shall for all purposes be deemed not to have been filed with 

the Commission. See also Rule 0-3 under the Act (17 CFR 240.0-3). 

C. When to Use the Form 
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Form SCI is comprised of six types of required submissions to the Commission pursuant 

to Rules 1002 and 1003. In addition, Form SCI permits SCI entities to submit to the 

Commission two additional types of submissions pursuant to Rules 1002(b )(1) and 1002(b )(3); 

however, SCI entities are not required to use Form SCI for these two types of submissions to the 

Commission. In filling out Form SCI, an SCI entity shall select the type of filing and provide all 

information required by Regulation SCI specific to that type of filing. 

The first two types of required submissions relate to Commission notification of certain 

SCI events: 

(1) "Rule 1002(b )(2) Notification of SCI Event" submissions for notifications regarding 

systems disruptions, systems compliance issues, or systems intrusions (collectively, "SCI 

events"), other than any systems disruption or systems intrusion that has had, or the SCI entity 

reasonably estimates would have, no or a de minimis impact on the SCI entity's operations or on 

market participants; and 

(2) "Rule 1002(b)(4) Final or Interim Report of SCI Event" submissions, of which there 

are two kinds (a final report under Rule 1002(b)(4)(i)(A) or Rule 1002(b)(4)(i)(B)Q); or an 

interim status report under Rule 1002(b)(4)(i)(B)Q)). 

The other four types of required submissions are periodic reports, and include: 

(1) "Rule 1002(b )( 5)(ii)" submissions for quarterly reports of systems disruptions and 

systems intrusions which have had, or the SCI entity reasonably estimates would have, no or a de 

minimis impact on the SCI entity's operations or on market participants ("de minimis SCI 

events"); 

(2) "Rule 1003(a)(l)" submissions for quarterly reports of material systems changes; 

(3) "Rule 1003(a)(2)" submissions for supplemental reports of material systems changes; 

and 

( 4) "Rule 1003(b )(3)" submissions for reports of SCI reviews. 
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Required Submissions for SCI Events 

For 1002(b)(2) submissions, an SCI entity must notify the Commission using Form SCI 

by selecting the appropriate box in Section I and filling out all information required by the form, 

including Exhibit 1. 1002(b )(2) submissions must be submitted within 24 hours of any 

responsible SCI personnel having a reasonable basis to conclude that an SCI event has occurred. 

For 1002(b)(4) submissions, if an SCI event is resolved and the SCI entity's investigation 

of the SCI event is closed within 30 calendar days of the occurrence of the SCI event, an SCI 

entity must file a final report under Rule 1002(b)(4)(i)(A) within five business days after the 

resolution of the SCI event and closure of the investigation regarding the SCI event. However, if 

an SCI event is not resolved or the SCI entity's investigation of the SCI event is not closed 

within 30 calendar days of the occurrence of the SCI event, an SCI entity must file an interim 

status report under Rule 1002(b)(4)(i)(B)(l) within 30 calendar days after the occurrence of the 

SCI event. For SCI events in which an interim status report is required to be filed, an SCI entity 

must file a final report under Rule 1002(b)(4)(i)(B)G) within five business days after the 

resolution of the SCI event and closure of the investigation regarding the SCI event. For 

1002(b)(4) submissions, an SCI entity must notify the Commission using Form SCI by selecting 

the appropriate box in Section I and filling out all information required by the form, including 

Exhibit 2. 

Required Submissions for Periodic Reporting 

For 1002(b )( S)(ii) submissions, an SCI entity must submit quarterly reports of systems 

disruptions and systems intrusions which have had, or the SCI entity reasonably estimates would 

have, no or a de minimis impact on the SCI entity's operations or on market participants. The 

SCI entity must select the appropriate box in Section II and fill out all information required by 

the form, including Exhibit 3. 
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For 1003(a)(l) submissions, an SCI entity must submit its quarterly report of material 

systems changes to the Commission using Form SCI. The SCI entity must select the appropriate 

box in Section II and fill out all information required by the form, including Exhibit 4. 

Filings made pursuant to Rule 1002(b)(5)(ii) and Rule 1003(a)(l) must be submitted to 

the Commission within 30 calendar days after the end of each calendar quarter (i.e., March 31st, 

June 30th, September 30th and December 31 st) of each year. 

For 1003(a)(2) submissions, an SCI entity must submit a supplemental report notifying 

the Commission of a material error in or material omission from a report previously submitted 

under Rule 1003(a). The SCI entity must select the appropriate box in Section II and fill out all 

information required by the form, including Exhibit 4. 

For 1003(b )(3) submissions, an SCI entity must submit its report of its SCI review, 

together with any response by senior management, to the Commission using Form SCI. A 

1003(b)(3) submission is required within 60 calendar days after the report of the SCI review has 

been submitted to senior management of the SCI entity. The SCI entity must select the 

appropriate box in Section II and fill out all information required by the form, including Exhibit 

5. 

Optional Submissions 

An SCI entity may, but is not required to, use Form SCI to submit a notification pursuant 

to Rule 1002(b )(1 ). If the SCI entity uses Form SCI to submit a notification pursuant to Rule 

1002(b)(l), it must select the appropriate box in Section I and provide a short description of the 

SCI event. Documents may also be attached as Exhibit 6 if the SCI entity chooses to do so. An 

SCI entity may, but is not required to, use Form SCI to submit an update pursuant to Rule 

1002(b)(3). Rule 1002(b)(3) requires an SCI entity to, until such time as the SCI event is 

resolved and the SCI entity's investigation of the SCI event is closed, provide updates pertaining 

to such SCI event to the Commission on a regular basis, or at such frequency as reasonably 
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requested by a representative of the Commission, to correct any materially incorrect information 

previously provided, or when new material information is discovered, including but not limited 

to, any of the information listed in Rule 1002(b)(2)(ii). If the SCI entity uses Form SCI to 

submit an update pursuant to Rule 1002(b )(3), it must select the appropriate box in Section I and 

provide a short description of the SCI event. Documents may also be attached as Exhibit 6 if the 

SCI entity chooses to do so. 

D. Documents Comprising the Completed Form 

The completed form filed with the Commission shall consist of Form SCI, responses to 

all applicable items, and any exhibits required in connection with the filing. Each filing shall be 

marked on Form SCI with the initials of the SCI entity, the four-digit year, and the number of the 

filing for the year(~, SCI Name-YYYY-XXX). 

E. Contact Information; Signature; and Filing of the Completed Form 

Each time an SCI entity submits a filing to the Commission on Form SCI, the SCI entity 

must provide the contact information required by Section III of Form SCI. Space for additional 

contact information, if appropriate, is also provided. 

All notifications and reports required to be submitted through Form SCI shall be filed 

through the EFFS. In order to file Form SCI through the EFFS, SCI entities must request access 

to the Commission's External Application Server by completing a request for an external 

account user ID and password. Initial requests will be received by contacting (202) 551-5777. 

An e-mail will be sent to the requestor that will provide a link to a secure website where basic 

profile information will be requested. A duly authorized individual of the SCI entity shall 

electronically sign the completed Form SCI as indicated in Section IV of the form. In addition, a 

duly authorized individual of the SCI entity shall manually sign one copy of the completed Form 

SCI, and the manually signed signature page shall be preserved pursuant to the requirements of 

Rule 1005. 
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F. Withdrawals of Commission Notifications and Periodic Reports 

If an SCI entity determines to withdraw a Form SCI, it must complete Page 1 of the Form 

SCI and indicate by selecting the appropriate check box to withdraw the submission. 

G. Paperwork Reduction Act Disclosure 

This collection of information will be reviewed by the Office of Management and Budget 

in accordance with the clearance requirements of 44 U.S.C. 3507. An agency may not conduct 

or sponsor, and a person is not required to respond to, a collection of information unless it 

displays a currently valid control number. The Commission estimates that the average burden to 

respond to Form SCI will be between one and 125 hours, depending upon the purpose for which 

the form is being filed. Any member of the public may direct to the Commission any comments 

concerning the accuracy of this burden estimate and any suggestions for reducing this burden. 

Except with respect to notifications to the Commission made pursuant to Rule 1002(b)(l) 

or updates to the Commission made pursuant to Rule 1002(b)(3), it is mandatory that an SCI 

entity file all notifications, reviews, descriptions, analyses, and reports required by Regulation 

SCI using Form SCI. The Commission will keep the information collected pursuant to Form SCI 

confidential to the extent permitted by law. Subject to the provisions of the Freedom of 

Information Act, 5 U.S.C. 522 ("FOIA"), and the Commission's rules thereunder (17 CFR 

200.80(b)(4)(iii)), the Commission does not generally publish or make available information 

contained in any reports, summaries, analyses, letters, or memoranda arising out of, in 

anticipation of, or in connection with an examination or inspection of the books and records of 

any person or any other investigation. 

H. Exhibits 

List of exhibits to be filed, as applicable: 

Exhibit 1: Rule 1002(b)(2) - Notification of SCI Event. Within 24 hours of any responsible SCI 

personnel having a reasonable basis to conclude that the SCI event has occurred, the SCI entity 
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shall submit a written notification pertaining to such SCI event to the Commission, which shall 

be made on a good faith, best efforts basis and include: (a) a description of the SCI event, 

including the system(s) affected; and (b) to the extent available as of the time of the notification: 

the SCI entity's current assessment of the types and number of market participants potentially 

affected by the SCI event; the potential impact of the SCI event on the market; a description of 

the steps the SCI entity has taken, is taking, or plans to take, with respect to the SCI event; the 

time the SCI event was resolved or timeframe within which the SCI event is expected to be 

resolved; and any other pertinent information known by the SCI entity about the SCI event. 

Exhibit 2: Rule 1002(b)(4)-Final or Interim Report of SCI Event. When submitting a final 

report pursuant to either Rule 1002(b)(4)(i)(A) or Rule 1002(b)(4)(i)(B)(l), the SCI entity shall 

include: (a) a detailed description of: the SCI entity's assessment of the types and number of 

market participants affected by the SCI event; the SCI entity's assessment of the impact of the 

SCI event on the market; the steps the SCI entity has taken, is taking, or plans to take, with 

respect to the SCI event; the time the SCI event was resolved; the SCI entity's rule(s) and/or 

governing document(s), as applicable, that relate to the SCI event; and any other pertinent 

information known by the SCI entity about the SCI event; (b) a copy of any information 

disseminated pursuant to Rule 1002( c) by the SCI entity to date regarding the SCI event to any 

of its members or participants; and ( c) an analysis of parties that may have experienced a loss, 

whether monetary or otherwise, due to the SCI event, the number of such parties, and an estimate 

of the aggregate amount of such loss. When submitting an interim report pursuant to Rule 

1002(b )( 4)(i)(B)Q), the SCI entity shall include such information to the extent known at the 

time. 

Exhibit 3: Rule 1002(b)(5)(ii)- Quarterly Report of De Minimis SCI Events. The SCI entity 

shall submit a report, within 30 calendar days after the end of each calendar quarter, containing a 

summary description of systems disruptions and systems intrusions that have had, or the SCI 
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entity reasonably estimates would have, no or a de minimis impact on the SCI entity's operations 

or on market participants, including the SCI systems and, for systems intrusions, indirect SCI 

systems, affected by such SCI events during the applicable calendar quarter. 

Exhibit 4: Rule 1003(a) - Quarterly Report of Systems Changes. When submitting a report 

pursuant to Rule 1003(a)(l), the SCI entity shall provide a report, within 30 calendar days after 

the end of each calendar quarter, describing completed, ongoing, and planned material changes 

to its SCI systems and the security of indirect SCI systems, during the prior, current, and 

subsequent calendar quarters, including the dates or expected dates of commencement and 

completion. An SCI entity shall establish reasonable written criteria for identifying a change to 

its SCI systems and the security of indirect SCI systems as material and report such changes in 

accordance with such criteria. When submitting a report pursuant to Rule 1003(a)(2), the SCI 

entity shall provide a supplemental report of a material error in or material omission from a 

report previously submitted under Rule 1003(a); provided, however, that a supplemental report is 

not required if information regarding a material systems change is or will be provided as part of a 

notification made pursuant to Rule 1002(b ). 

Exhibit 5: Rule 1003(b)(3)-Report of SCI Review. The SCI entity shall provide a report of the 

SCI review, together with any response by senior management, within 60 calendar days after its 

submission to senior management of the SCI entity. 

Exhibit 6: Optional Attachments. This exhibit may be used in order to attach other documents 

that the SCI entity may wish to submit as part of a Rule 1002(b )( 1) initial notification submission 

or Rule 1002(b )(3) update submission. 

I. Explanation of Terms 

Critical SCI systems means any SCI systems of, or operated by or on behalf of, an SCI entity 

that: (a) directly support functionality relating to: (1) clearance and settlement systems of 

clearing agencies; (2) openings, reopenings, and closings on the primary listing market; (3) 
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trading halts; ( 4) initial public offerings; ( 5) the provision of market data by a plan processor; or 

(6) exclusively-listed securities; or (b) provide functionality to the securities markets for which 

the availability of alternatives is significantly limited or nonexistent and without which there 

would be a material impact on fair and orderly markets. 

Indirect SCI systems means any systems of, or operated by or on behalf of, an SCI entity that, if 

breached, would be reasonably likely to pose a security threat to SCI systems. 

Major SCI event means an SCI event that has had, or the SCI entity reasonably estimates would 

have: (a) any impact on a critical SCI system; or (b) a significant impact on the SCI entity's 

operations or on market participants. 

Responsible SCI personnel means, for a particular SCI system or indirect SCI system impacted 

by an SCI event, such senior manager( s) of the SCI entity having responsibility for such system, 

and their designee(s). 

SCI entity means an SCI self-regulatory organization, SCI alternative trading system, plan 

processor, exempt clearing agency subject to ARP, or competing consolidator. 

SCI event means an event at an SCI entity that constitutes: (a) a systems disruption; (b) a 

systems compliance issue; or ( c) a systems intrusion. 

SCI review means a review, following established procedures and standards, that is performed 

by objective personnel having appropriate experience to conduct reviews of SCI systems and 

indirect SCI systems, and which review contains: (a) a risk assessment with respect to such 

systems of an SCI entity; and (b) an assessment of internal control design and effectiveness of its 

SCI systems and indirect SCI systems to include logical and physical security controls, 

development processes, and information technology governance, consistent with industry 

standards. 

SCI systems means all computer, network, electronic, technical, automated, or similar systems 

of, or operated by or on behalf of, an SCI entity that, with respect to securities, directly support 
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trading, clearance and settlement, order routing, market data, market regulation, or market 

surveillance. 

Systems Compliance Issue means an event at an SCI entity that has caused any SCI system of 

such entity to operate in a manner that does not comply with the Act and the rules and 

regulations thereunder or the entity's rules or governing documents, as applicable. 

Systems Disruption means an event in an SCI entity's SCI systems that disrupts, or significantly 

degrades, the normal operation of an SCI system. 

Systems Intrusion means any unauthorized entry into the SCI systems or indirect SCI systems 

of an SCI entity. 
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1 The Coronavirus Aid, Relief, and Economic 
Security Act, Public Law 116–136, 134 Stat. 281 
(2020) (CARES Act). 

2 The CARES Act defines a ‘‘federally backed 
mortgage loan’’ as any loan which is secured by a 
first or subordinate lien on residential real property 

(including individual units of condominiums and 
cooperatives) designed principally for the 
occupancy of from one-to-four families that is 
insured by the Federal Housing Administration 
under title II of the National Housing Act (12 U.S.C. 
1707 et seq.); insured under section 255 of the 
National Housing Act (12 U.S.C. 1715z–20); 
guaranteed under section 184 or 184A of the 
Housing and Community Development Act of 1992 
(12 U.S.C. 1715z–13a, 1715z–13b); guaranteed or 
insured by the Department of Veterans Affairs; 
guaranteed or insured by the Department of 
Agriculture; made by the Department of 
Agriculture; or purchased or securitized by the 
Federal Home Loan Mortgage Corporation or the 
Federal National Mortgage Association. CARES Act 
section 4022(a)(2), 134 Stat. 281, 490. 

3 CARES Act, supra note 2, § 4022, at 490–91. 
4 See Press Release, The White House, Fact Sheet: 

Biden Administration Announces Extension of 
COVID–19 Forbearance and Foreclosure Protections 
for Homeowners (Feb. 16, 2021), https://
www.whitehouse.gov/briefing-room/statements- 
releases/2021/02/16/fact-sheet-biden- 
administration-announces-extension-of-covid-19- 
forbearance-and-foreclosure-protections-for- 
homeowners/; Press Release, U.S. Dep’t of Hous. & 
Urban Dev., HUD No. 21–023, Extensions and 
expansions support the immediate and ongoing 
needs of homeowners who are experiencing 
economic impacts related to the COVID–19 
pandemic (Feb. 16, 2021), https://www.hud.gov/ 
press/press_releases_media_advisories/HUD_No_
21_023; News Release, Fed. Hous. Fin. Agency, 
FHFA Extends COVID–19 Forbearance Period and 
Foreclosure and REO Eviction Moratoriums (Feb. 
25, 2021), https://www.fhfa.gov/Media/ 
PublicAffairs/Pages/FHFA-Extends-COVID-19- 
Forbearance-Period-and-Foreclosure-and-REO- 
Eviction-Moratoriums.aspx; Jason Davis, VA 
extends existing moratoriums on evictions and 
foreclosures and extends loan forbearance 
opportunities, Vantage Point: Official Blog of the 
U.S. Dep’t of Veterans Aff. (Feb. 16, 2021 12:00 
p.m.), https://blogs.va.gov/VAntage/84744/va- 
extends-existing-moratoriums-evictions- 
foreclosures-extends-loan-forbearance- 
opportunities/; Press Release, U.S. Dep’t of Agric., 
Release No. 0026.21, Biden Administration 
Announces Another Foreclosure Moratorium and 
Mortgage Forbearance Deadline Extension That 
Will Bring Relief to Rural Residents (Feb. 16, 2021), 
https://www.usda.gov/media/press-releases/2021/ 
02/16/biden-administration-announces-another- 
foreclosure-moratorium-and. 

5 Id. 

BUREAU OF CONSUMER FINANCIAL 
PROTECTION 

12 CFR Part 1024 

[Docket No. CFPB–2021–0006] 

RIN 3170–AB07 

Protections for Borrowers Affected by 
the COVID–19 Emergency Under the 
Real Estate Settlement Procedures Act 
(RESPA), Regulation X 

AGENCY: Bureau of Consumer Financial 
Protection. 
ACTION: Proposed rule; request for 
public comment. 

SUMMARY: The Bureau of Consumer 
Financial Protection (Bureau) seeks 
comment on proposed amendments to 
Regulation X to assist borrowers affected 
by the COVID–19 emergency. The 
Bureau is taking this action to help 
ensure that borrowers affected by the 
COVID–19 pandemic have an 
opportunity to be evaluated for loss 
mitigation before the initiation of 
foreclosure. The proposed amendments 
would establish a temporary COVID–19 
emergency pre-foreclosure review 
period until December 31, 2021, for 
principal residences. In addition, the 
proposed amendments would 
temporarily permit mortgage servicers to 
offer certain loan modifications made 
available to borrowers experiencing a 
COVID–19-related hardship based on 
the evaluation of an incomplete 
application. The Bureau also proposes 
certain amendments to the early 
intervention and reasonable diligence 
obligations that Regulation X imposes 
on mortgage servicers. 
DATES: Comments must be received on 
or before May 10, 2021. 
ADDRESSES: You may submit comments, 
identified by Docket No. CFPB–2021– 
0006, by any of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Email: 2021-NPRM-COVID- 
Mortgage-Servicing@cfpb.gov. Include 
Docket No. CFPB–2021–0006 in the 
subject line of the message. 

• Hand Delivery/Mail/Courier: 
Comment Intake, Bureau of Consumer 
Financial Protection, 1700 G Street NW, 
Washington, DC 20552. Please note that 
due to circumstances associated with 
the COVID–19 pandemic, the Bureau 
discourages the submission of 
comments by hand delivery, mail, or 
courier. 

Instructions: The Bureau encourages 
the early submission of comments. All 
submissions should include the agency 
name and docket number for this 

rulemaking. Because paper mail in the 
Washington, DC area and at the Bureau 
is subject to delay, and in light of 
difficulties associated with mail and 
hand deliveries during the COVID–19 
pandemic, commenters are encouraged 
to submit comments electronically. In 
general, all comments received will be 
posted without change to https://
www.regulations.gov. In addition, once 
the Bureau’s headquarters reopens, 
comments will be available for public 
inspection and copying at 1700 G Street 
NW, Washington, DC 20552, on official 
business days between the hours of 10 
a.m. and 5 p.m. Eastern Time. At that 
time, you can make an appointment to 
inspect the documents by telephoning 
202–435–7275. 

All comments, including attachments 
and other supporting materials, will 
become part of the public record and 
subject to public disclosure. Proprietary 
information or sensitive personal 
information, such as account numbers, 
Social Security numbers, or names of 
other individuals, should not be 
included. Comments will not be edited 
to remove any identifying or contact 
information. 
FOR FURTHER INFORMATION CONTACT: 
Angela Fox, Shaakira Gold-Ramirez, or 
Ruth Van Veldhuizen, Counsels; or 
Brandy Hood or Terry J. Randall, Senior 
Counsels, Office of Regulations, at 202– 
435–7700 or https://
reginquiries.consumerfinance.gov/. If 
you require this document in an 
alternative electronic format, please 
contact CFPB_Accessibility@cfpb.gov. 
SUPPLEMENTARY INFORMATION: 

I. Summary of the Proposed Rule 
The Bureau is proposing amendments 

to Regulation X to assist mortgage 
borrowers affected by the COVID–19 
emergency. As described in more detail 
in part II, the pandemic has had a 
devastating economic impact in the 
United States, making it difficult for 
some mortgage borrowers to stay current 
on their mortgage payments. To help 
struggling borrowers, various Federal 
and State protections have been 
established throughout the last 13 
months. For example, the Coronavirus 
Aid, Relief, and Economic Security Act 
(CARES Act),1 which was signed into 
law on March 27, 2020, provides up to 
360 days of forbearance for mortgage 
borrowers with federally backed 
mortgages 2 who request forbearance 

from their servicer and attest to a 
financial hardship during the COVID–19 
emergency.3 In addition, in February 
2021, the Federal Housing Finance 
Agency (FHFA), Federal Housing 
Administration (FHA), Department of 
Veterans Affairs (VA), or Department of 
Agriculture (USDA) announced that 
they were expanding their forbearance 
programs beyond the minimum required 
by the CARES Act for a maximum of up 
to 18 months of forbearance for 
borrowers who requested additional 
forbearance by a date certain.4 Through 
its mortgage market monitoring, the 
Bureau understands that servicers of 
mortgage loans that are not federally 
backed may be offering similar 
forbearance programs to borrowers. In 
addition, FHFA, FHA, USDA, and VA 
extended Federal foreclosure moratoria 
until June 30, 2021.5 
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6 Black Knights Mortg. Monitor, December 2020 
Report at 5 (Dec. 2020), https://
cdn.blackknightinc.com/wp-content/uploads/2021/ 
01/BKI_MM_Dec2020_Report.pdf (Black Dec. 2020 
Report). 

7 Id. at 9. 
8 Id. 

9 Determining a borrower’s principal residence 
will depend on the specific facts and circumstances 
regarding the property and applicable State law. For 
example, a vacant property may still be a borrower’s 
principal residence. An abandoned property, 
however, might no longer be a borrower’s principal 
residence. 

10 See 12 CFR 1024.30(b)(1); 12 CFR 
1026.41(e)(4). 

11 Bureau of Consumer Fin. Prot., Housing 
insecurity and the COVID–19 pandemic at 8 (Mar. 
2021), https://files.consumerfinance.gov/f/ 
documents/cfpb_Housing_insecurity_and_the_
COVID-19_pandemic.pdf (Housing Insecurity 
Report). 

The Bureau is concerned that a 
potentially unprecedented number of 
borrowers may exit forbearance at the 
same time this fall when they reach the 
maximum term of forbearance. As of 
January 2021, there were more than 2.1 
million borrowers in forbearance 
programs who were more than 90 days 
behind on their mortgage payments 
(including borrowers who have forborne 
three or more payments) that could still 
be experiencing severe hardships when 
their payments are to resume.6 If 
borrowers who are currently in an 
eligible forbearance program request an 
extension to the maximum time offered 
by the government agencies, those loans 
that were placed in a forbearance 
program early in the pandemic (March 
and April 2020) will reach the end of 
their forbearance period in September 
and October of 2021. Black Knight data 
suggests there could be an estimated 
800,000 borrowers exiting their 
forbearance programs after 18 months of 
forborne payments in September and 
October of 2021.7 This potentially 
historically high volume of borrowers 
exiting forbearance within the same 
short period of time could strain 
servicer capacity, potentially resulting 
in delays or errors in processing loss 
mitigation requests. Of the borrowers 
not in a forbearance program, as of 
January 2021, there were around 
242,000 who were 90 days or more 
delinquent.8 

Both populations of delinquent 
borrowers are at heightened risk of 
referral to foreclosure soon after the 
foreclosure moratoria end if they cannot 
bring their loan current or reach a loss 
mitigation agreement with their servicer 
to resolve their delinquency and avoid 
foreclosure. The Bureau is also 
concerned that a potentially historically 
high number of borrowers will seek 
assistance from their servicers at the 
same time, which could lead to delays 
and errors as servicers work to process 
a high volume of loss mitigation 
inquiries and applications this fall. In 
addition, the Bureau is concerned that 
the circumstances facing borrowers due 
to the COVID–19 emergency, which may 
involve potential economic hardship, 
health conditions, and extended periods 
of forbearance or delinquency, may 
interfere with some borrowers’ ability to 
obtain and understand important 
information that the existing rule aims 
to provide borrowers regarding the 

foreclosure avoidance options available 
to them. 

Overall, the proposed amendments 
aim to encourage borrowers and 
servicers to work together to facilitate 
review for foreclosure avoidance 
options, including to ensure that 
borrowers have the opportunity to be 
reviewed for loss mitigation options 
before a servicer makes the first notice 
or filing required for foreclosure. The 
proposed amendments would only 
apply to mortgage loans secured by the 
borrower’s principal residence. An 
abandoned property is less likely to be 
a borrower’s principal residence.9 None 
of the proposed amendments would 
apply to small servicers.10 

In this proposal, the Bureau is focused 
on both the population of borrowers 
who are currently delinquent and not in 
either an active forbearance or an 
alternative loss mitigation option, and 
on the large population of borrowers 
who will be exiting forbearance 
programs in the next several months. In 
issuing this proposal, the Bureau 
recognizes that both the weight of the 
COVID–19 pandemic and related 
economic effects have 
disproportionately fallen upon 
communities in which many 
individuals and families were struggling 
financially even before the pandemic 
including—Black, Hispanic, Native 
American, rural, and lower-income 
communities. For example, the Bureau’s 
analysis of a December 2020 Census 
pulse survey showed that Black and 
Hispanic households were more than 
twice as likely to report being behind on 
their housing payments as white 
households.11 

The proposed amendments to 
Regulation X would establish a 
temporary COVID–19 emergency pre- 
foreclosure review period that would 
generally prohibit servicers from making 
the first notice or filing required by 
applicable law for any judicial or non- 
judicial foreclosure process until after 
December 31, 2021. This restriction 
would be in addition to existing 
§ 1024.41(f)(1)(i), which prohibits a 
servicer from making the first notice or 

filing required by applicable law until a 
borrower’s mortgage loan obligation is 
more than 120 days delinquent. The 
Bureau is also seriously considering, 
and therefore seeking comment on, 
exemptions from this proposed 
restriction that would permit servicers 
to make the first notice or filing before 
December 31, 2021, if the servicer (1) 
has completed a loss mitigation review 
of the borrower and the borrower is not 
eligible for any non-foreclosure option 
or (2) has made certain efforts to contact 
the borrower and the borrower has not 
responded to the servicer’s outreach. 

Second, the Bureau proposes to 
permit servicers to offer certain 
streamlined loan modification options 
made available to borrowers with 
COVID–19-related hardships based on 
the evaluation of an incomplete 
application. Eligible loan modifications 
must satisfy certain criteria that aim to 
establish sufficient safeguards to ensure 
that a borrower is not harmed if the 
borrower chooses to accept an offer of 
an eligible loan modification instead of 
completing a loss mitigation 
application. First, to be eligible, the loan 
modification must be made available to 
a borrower experiencing a COVID–19- 
related hardship. Second, the loan 
modification may not cause the 
borrower’s monthly required principal 
and interest payment to increase and 
may not extend the term of the loan by 
more than 480 months from the date the 
loan modification is effective. Third, 
any amounts that the borrower may 
delay paying until the mortgage loan is 
refinanced, the mortgaged property is 
sold, or the loan modification matures, 
must not accrue interest. Fourth, the 
servicer may not charge any fee in 
connection with the loan modification 
and must waive all existing late charges, 
penalties, stop payment fees, or similar 
charges promptly upon the borrower’s 
acceptance of the loan modification. 
Finally, the borrower’s acceptance of an 
offer of the loan modification must end 
any preexisting delinquency on the 
mortgage loan or the loan modification 
must be designed to end any preexisting 
delinquency on the mortgage loan upon 
the borrower satisfying the servicer’s 
requirements for completing a trial loan 
modification plan and accepting a 
permanent loan modification. If the 
borrower accepts an offer made 
pursuant to this new exception, the 
proposal would exclude servicers from 
certain requirements with regard to any 
loss mitigation application submitted 
prior to the loan modification offer, 
including exercising reasonable 
diligence to complete the loss mitigation 
application and sending the 
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12 Real Estate Settlement Procedures Act of 1974, 
Pub. L. 93–533, 88 Stat. 1724 (codified as amended 
at 12 U.S.C. 2601 et seq.). 

13 78 FR 10695 (Feb. 14, 2013) (2013 RESPA 
Servicing Final Rule). In February 2013, the Bureau 
also published separate ‘‘Mortgage Servicing Rules 
Under the Truth in Lending Act (Regulation Z)’’ 
(2013 TILA Servicing Final Rule). See 78 FR 10902 
(Feb. 14, 2013). The Bureau conducted an 
assessment of the RESPA mortgage servicing rule in 
2018–19 and released a report detailing its findings 
in early 2019. Bureau of Consumer Fin. Prot., 2013 
RESPA Servicing Rule Assessment Report, (Jan. 
2019), https://files.consumerfinance.gov/f/ 
documents/cfpb_mortgage-servicing-rule- 
assessment_report.pdf (Servicing Rule Assessment 
Report). 

14 Amendments to the 2013 Mortgage Rules under 
the Real Estate Settlement Procedures Act 
(Regulation X) and the Truth in Lending Act 
(Regulation Z), 78 FR 44686 (July 24, 2013); 
Amendments to the 2013 Mortgage Rules under the 
Equal Credit Opportunity Act (Regulation B), Real 
Estate Settlement Procedures Act (Regulation X), 
and the Truth in Lending Act (Regulation Z), 78 FR 
60382 (Oct. 1, 2013); Amendments to the 2013 
Mortgage Rules under the Real Estate Settlement 
Procedures Act (Regulation X) and the Truth in 
Lending Act (Regulation Z), 78 FR 62993 (Oct. 23, 
2013); Amendments to the 2013 Mortgage Rules 
Under the Real Estate Settlement Procedures Act 
(Regulation X) and the Truth in Lending Act 
(Regulation Z), 81 FR 72160 (Oct. 19, 2016) (2016 
Mortgage Servicing Final Rule); Amendments to the 
2013 Mortgage Rules Under RESPA (Regulation X) 
and TILA (Regulation Z), 82 FR 30947 (July 5, 
2017); Mortgage Servicing Rules Under RESPA 
(Regulation X), 82 FR 47953 (Oct. 16, 2017). The 
Bureau also issued notices providing guidance on 
the Rule and soliciting comment on the Rule. See, 
e.g., Applicability of Regulation Z’s Ability-to- 
Repay Rule to Certain Situations Involving 
Successors-in-Interest, 79 FR 41631 (July 17, 2014); 
Safe Harbors from Liability Under the Fair Debt 
Collections Practices Act for Certain Actions in 
Compliance with Mortgage Servicing Rules Under 
the Real Estate Settlement Procedures Act 
(Regulation X) and the Truth in Lending Act 
(Regulation Z), 81 FR 71977 (Oct. 19, 2016); Policy 
Guidance on Supervisory and Enforcement 
Priorities Regarding Early Compliance With the 
2016 Amendments to the 2013 Mortgage Servicing 
Rules Under RESPA (Regulation X) and TILA 
(Regulation Z), 82 FR 29713 (June 30, 2017). 

15 See generally 2013 RESPA Servicing Final 
Rule, supra note 13, at 10699–701. 

16 See Servicing Rule Assessment Report, supra 
note 13, at 37–60. 

acknowledgment notice required by 
§ 1024.41(b)(2). However, the proposal 
would require servicers to immediately 
resume reasonable diligence with regard 
to any loss mitigation application the 
borrower submitted prior to the 
servicer’s offer of the trial loan 
modification plan if the borrower fails 
to perform under a trial loan 
modification plan offered pursuant to 
the proposed new exception or requests 
further assistance. 

Third, the Bureau proposes 
amendments to the early intervention 
and reasonable diligence obligations to 
ensure that servicers are communicating 
timely and accurate information to 
borrowers about their loss mitigation 
options during the current crisis. 
Specifically, the Bureau is proposing to 
amend the early intervention 
requirements to require servicers to 
discuss specific additional COVID–19- 
related information during live contact 
with borrowers established under 
existing § 1024.39(a) in two specific 
circumstances. First, if the borrower is 
not in a forbearance program at the time 
the servicer establishes live contact with 
the borrower pursuant to § 1024.39(a) 
and the owner or assignee of the 
borrower’s mortgage loan makes a 
forbearance program available to 
borrowers experiencing a COVID–19- 
related hardship, the servicer must ask 
the borrower whether the borrower is 
experiencing a COVID–19-related 
hardship. If the borrower indicates that 
the borrower is experiencing a COVID– 
19-related hardship, the servicer must 
list and briefly describe to the borrower 
any such payment forbearance programs 
made available and the actions the 
borrower must take to be evaluated for 
such forbearance programs. Second, if 
the borrower is in a forbearance program 
made available to borrowers 
experiencing a COVID–19-related 
hardship, during the last live contact 
made pursuant to § 1024.39(a) that 
occurs prior to the end of the 
forbearance period, the servicer must 
provide certain information to the 
borrower. The servicer must inform the 
borrower of the date the borrower’s 
current forbearance program ends. In 
addition, the servicer must provide a list 
and brief description of each of the 
types of forbearance extension, 
repayment options, and other loss 
mitigation options made available by 
the owner or assignee of the borrower’s 
mortgage loan to resolve the borrower’s 
delinquency at the end of the 
forbearance program. Finally, the 
servicer must inform the borrower of the 
actions the borrower must take to be 
evaluated for such loss mitigation 

options. The Bureau proposes to include 
an August 31, 2022 sunset date for the 
proposed amendments to the early 
intervention requirements. 

In addition, the Bureau proposes to 
clarify servicers’ reasonable diligence 
obligations when the borrower is in a 
short-term payment forbearance 
program made available to a borrower 
experiencing a COVID–19-related 
hardship based on the evaluation of an 
incomplete application. Specifically, the 
proposed amendment would specify 
that a servicer must contact the 
borrower no later than 30 days before 
the end of the forbearance period to 
determine if the borrower wishes to 
complete the loss mitigation application 
and proceed with a full loss mitigation 
evaluation. If the borrower requests 
further assistance, the servicer must 
exercise reasonable diligence to 
complete the application before the end 
of the forbearance program period. 

Finally, the Bureau is also proposing 
to define COVID–19-related emergency 
to mean a financial hardship due, 
directly or indirectly, to the COVID–19 
emergency as defined in the 
Coronavirus Economic Stabilization 
Act, section 4022(a)(1) (15 U.S.C. 
9056(a)(1)). 

The Bureau solicits comment on all 
aspects of this proposed rule. The 
Bureau is particularly interested in 
whether the proposed amendments 
facilitate efficient and timely pre- 
foreclosure loss mitigation review 
without interfering with the housing 
market in a way that is not proportional 
to the level of potential borrower harm, 
including by permitting foreclosure for 
the disposition of abandoned properties 
and in other instances where loss 
mitigation is not possible. In this vein, 
the Bureau is interested in receiving 
comments on operational challenges 
mortgage servicers may experience in 
implementing the proposal or whether 
the proposal adequately addresses the 
risks to borrowers the Bureau has 
identified. In addition, the Bureau 
solicits comment generally on whether 
the proposal would successfully prevent 
avoidable foreclosures or might lead to 
other borrower harms. The Bureau also 
seeks comment on whether the Bureau 
has accurately identified the risks of 
borrower harm. 

II. Background 

A. The Bureau’s Regulation X Mortgage 
Servicing Rules 

In January 2013, the Bureau issued 
the Mortgage Servicing Rules to 
implement the Real Estate Settlement 

Procedures Act of 1974 (RESPA),12 and 
included these rules in Regulation X.13 
The Bureau later clarified and revised 
Regulation X’s servicing rules through 
several additional notice-and-comment 
rulemakings.14 In part, these 
rulemakings were intended to address 
deficiencies in servicers’ handling of 
delinquent borrowers and loss 
mitigation applications during and after 
the 2008 financial crisis.15 When the 
housing crisis began, servicers were 
faced with historically high numbers of 
delinquent mortgages, loan modification 
requests, and in-process foreclosures in 
their portfolios.16 Many servicers lacked 
the infrastructure, trained staff, controls, 
and procedures needed to manage 
effectively the flood of delinquent 
mortgages they were obligated to 
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17 2013 RESPA Servicing Final Rule, supra note 
13, at 10700. 

18 See U.S. Gov’t Accountability Off., Troubled 
Asset Relief Program: Further Actions Needed to 
Fully and Equitably Implement Foreclosure 
Mitigation Actions, GAO–10–634, at 14–16 (2010), 
https://www.gao.gov/assets/310/305891.pdf; 
Problems in Mortgage Servicing from Modification 
to Foreclosure: Hearing Before the S. Comm. on 
Banking, Hous., and Urban Affairs, 111th Cong. 54 
(2010) (statement of Thomas J. Miller, Att’y Gen. 
State of Iowa), https://www.banking.senate.gov/ 
imo/media/doc/MillerTestimony111610.pdf. 

19 See generally 12 CFR 1024.41. Small servicers, 
as defined in Regulation Z, 12 CFR 1026.41(e)(4), 
are generally exempt from these requirements. 12 
CFR 1024.30(b)(1). 

20 12 CFR 1024.39. 
21 12 CFR 1024.41(f) through (g). 
22 12 CFR 1024.41(f)(1)(i). 
23 86 FR 11599 (Feb. 26, 2021). 
24 85 FR 39055 (June 30, 2020). 

25 See 12 CFR 1024.41(c)(2). 
26 CARES Act, supra note 2, § 4022, at 490–91. 
27 See Press Release, The White House, Fact 

Sheet: Biden Administration Announces Extension 
of COVID–19 Forbearance and Foreclosure 
Protections for Homeowners (Feb. 16, 2021), https:// 
www.whitehouse.gov/briefing-room/statements- 
releases/2021/02/16/fact-sheet-biden- 
administration-announces-extension-of-covid-19- 
forbearance-and-foreclosure-protections-for- 
homeowners/; Press Release, U.S. Dep’t of Hous. & 
Urban Dev., HUD No. 21–023, Extensions and 
expansions support the immediate and ongoing 
needs of homeowners who are experiencing 
economic impacts related to the COVID–19 
pandemic (Feb. 16, 2021), https://www.hud.gov/ 
press/press_releases_media_advisories/HUD_No_
21_023; News Release, Fed. Hous. Fin. Agency, 
FHFA Extends COVID–19 Forbearance Period and 

Foreclosure and REO Eviction Moratoriums (Feb. 
25, 2021), https://www.fhfa.gov/Media/ 
PublicAffairs/Pages/FHFA-Extends-COVID-19- 
Forbearance-Period-and-Foreclosure-and-REO- 
Eviction-Moratoriums.aspx; Jason Davis, VA 
extends existing moratoriums on evictions and 
foreclosures and extends loan forbearance 
opportunities, Vantage Point: Official Blog of the 
U.S. Dep’t of Veterans Aff. (Feb. 16, 2021 12:00 
p.m.), https://blogs.va.gov/VAntage/84744/va- 
extends-existing-moratoriums-evictions- 
foreclosures-extends-loan-forbearance- 
opportunities/; Press Release, U.S. Dep’t of Agric., 
Release No. 0026.21, Biden Administration 
Announces Another Foreclosure Moratorium and 
Mortgage Forbearance Deadline Extension That 
Will Bring Relief to Rural Residents (Feb. 16, 2021), 
https://www.usda.gov/media/press-releases/2021/ 
02/16/biden-administration-announces-another- 
foreclosure-moratorium-and. 

28 FHA, VA, and USDA permit borrowers who 
were in a COVID–19 forbearance program prior to 
June 30, 2020 to be granted up to two additional 
three-month payment forbearance programs. FHFA 
stated that the additional three-month extension 
allows borrowers to be in forbearance for up to 18 
months. Eligibility for the extension is limited to 
borrowers who are in a COVID–19 forbearance 
program as of February 28, 2021, and other limits 
may apply. Id. 

29 See supra note 27. 
30 News Release, Fed. Hous. Fin. Agency, FHFA 

Announces that Enterprises will Purchase Qualified 
Loans in Forbearance to Keep Lending Flowing 
(Apr. 22, 2020), https://www.fhfa.gov/Media/ 
PublicAffairs/Pages/FHFA-Announces-that- 
Enterprises-will-Purchase-Qualified-Loans.aspx. 

31 JPMorgan Chase & Co. Inst., Is Mortgage 
Forbearance Reaching the Right Homeowners 
during the COVID–19 Pandemic? (Dec. 2020), 
https://www.jpmorganchase.com/content/dam/ 
jpmc/jpmorgan-chase-and-co/institute/pdf/ 
institute-covid-mortgage-forbearance-policy-brief- 
new.pdf. 

handle.17 Inadequate staffing and 
procedures led to a range of reported 
problems with servicing of delinquent 
loans, including some servicers 
misleading borrowers, failing to 
communicate with borrowers, losing or 
mishandling borrower-provided 
documents supporting loan 
modification requests, and generally 
providing inadequate service to 
delinquent borrowers.18 

The Bureau’s mortgage servicing rules 
address these concerns by establishing 
procedures that mortgage servicers 
generally must follow in evaluating loss 
mitigation applications submitted by 
mortgage borrowers 19 and requiring 
certain communication efforts with 
delinquent borrowers.20 The mortgage 
servicing rules also provide certain 
protections against foreclosure based on 
the length of the borrower’s delinquency 
and the receipt of a complete loss 
mitigation application.21 For example, 
Regulation X generally prohibits a 
servicer from making the first notice or 
filing required for foreclosure until the 
borrower’s mortgage loan is more than 
120 days delinquent.22 These 
requirements are discussed more fully 
in the section-by-section analysis in part 
IV. 

The COVID–19 pandemic was 
declared a national emergency on March 
13, 2020, and the emergency declaration 
was continued in effect on February 24, 
2021.23 As described in more detail 
below, the pandemic has had a 
devastating economic impact in the 
United States. In June of 2020, the 
Bureau issued an interim final rule 
(June 2020 IFR) amending Regulation X 
to provide a temporary exception from 
certain required loss mitigation 
procedures for certain loss mitigation 
options offered to borrowers 
experiencing a COVID–19-related 
hardship.24 The IFR aimed to make it 
easier for borrowers to transition out of 

financial hardship caused by the 
COVID–19 pandemic and for mortgage 
servicers to assist those borrowers. With 
certain exceptions, Regulation X 
prohibits servicers from offering a loss 
mitigation option to a borrower based 
on evaluation of an incomplete 
application.25 The June 2020 IFR 
amended Regulation X to allow 
servicers to offer certain loss mitigation 
options to borrowers experiencing 
financial hardships due, directly or 
indirectly, to the COVID–19 emergency 
based on an evaluation of an incomplete 
loss mitigation application. Eligible loss 
mitigation options, among other things, 
must permit borrowers to delay paying 
certain amounts until the mortgage loan 
is refinanced, the mortgaged property is 
sold, the term of the mortgage loan ends, 
or, for a mortgage insured by the Federal 
Housing Administration, the mortgage 
insurance terminates. 

B. Forbearance Programs Offered Under 
CARES Act 

The CARES Act was signed into law 
on March 27, 2020, and provides 
protections for borrowers with federally 
backed mortgages, which are mortgage 
loans purchased or securitized by 
Fannie Mae or Freddie Mac (the GSEs) 
and loans made, insured, or guaranteed 
by FHA, VA, or USDA. Under the 
CARES Act, a borrower with a federally 
backed loan may request a 180-day 
forbearance that may be extended for 
another 180 days at the request of the 
borrower if the borrower attests to 
financial hardship during the COVID–19 
emergency. The servicer must grant 
these forbearances.26 

In February 2021, almost a year into 
the COVID–19 emergency, FHA, FHFA, 
USDA, and VA announced that they 
were expanding their forbearance 
programs beyond the minimum required 
by the CARES Act. The agencies noted 
that the expansion of the forbearance 
programs was to deliver immediate and 
continued relief for borrowers affected 
by the pandemic.27 The agencies 

extended the length of COVID–19 
forbearance programs for up to an 
additional six months for a maximum of 
up to 18 months of forbearance for 
borrowers who requested additional 
forbearance by a date certain.28 These 
additional forbearance program 
extensions may provide assistance to 
borrowers who need additional time to 
stabilize their financial situation. In 
addition to the expansion of the 
programs, FHA, USDA, and VA 
extended the period for borrowers to be 
approved for a COVID–19 forbearance 
program from their mortgage servicer to 
June 30, 2021.29 FHFA has not 
announced a deadline to request initial 
forbearance for loans purchased or 
securitized by the GSEs.30 

These forbearance programs offered 
under the CARES Act have assisted 
borrowers in a meaningful way by 
providing a lifeline during the economic 
crisis.31 Through its mortgage market 
monitoring, the Bureau understands that 
servicers of mortgage loans that are not 
federally backed may be offering similar 
forbearance programs to borrowers. 
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32 Black Dec. 2020 Report, supra note 6, at 12. 
33 Id. 
34 Id. 
35 Id. at 14. 
36 Black Knights Mortg. Monitor, January 2021 

Report at 11 (Jan. 2021), https://
cdn.blackknightinc.com/wp-content/uploads/2021/ 
03/BKI_MM_Jan2021_Report.pdf (Black Jan. 2021 
Report). 

37 Id. 
38 Id. 
39 Id. 
40 Id. 

41 Id. 
42 Id. 
43 Id. 
44 Id. at 12. 
45 Id. 
46 Fed. Home Loan Mortg. Corp., Mortgage 

Forbearance and Performance during the Early 
Months of the COVID–19 Pandemic (Feb. 08, 2021), 
http://www.freddiemac.com/research/insight/ 
20210208_mortgage_forbearance_rate_during_
COVID-19.page. 

47 Black Jan. 2021 Report, supra note 36, at 8. 
48 Id. at 7. 
49 Id. at 9. 
50 Id. at 11. 

C. Borrowers With Loans in Forbearance 
Due to the COVID–19 Emergency 

Since the CARES Act was enacted, 6.9 
million borrowers have entered a 
forbearance program.32 As of February 
2021, approximately 2.7 million 
borrowers remain in active forbearance 
programs.33 Of the loans actively in 
forbearance, 903,000 are owned by the 
GSEs, 1.26 million are insured by FHA, 
VA, and 678,000 are held in portfolio or 
are privately securitized.34 Of the 1.5 
million borrowers who are currently 90 
days or more past due on their mortgage 
payments, more than 98 percent have 
either received a forbearance on their 
mortgage loan or are currently actively 
participating in loss mitigation with 
their servicer.35 

Of the 6.9 million borrowers who 
have entered forbearance programs, 
approximately 4.2 million borrowers 
have exited their forbearance program.36 
More than 50 percent of all borrowers 
who initiated a forbearance program, 
since the pandemic started, have begun 
to make their mortgage payments and 
are reperforming under the original 
terms of their agreement or have paid 
their mortgage off in full by either 
refinancing or selling their home.37 
Although market conditions have been 
favorable for refinancing or selling a 
borrower’s home, it remains uncertain 
how market conditions will affect a 
borrower’s ability to sell or refinance 
their home in the future. 

The disposition or exit of loans in a 
COVID–19 forbearance has varied by 
investor. Of the millions of borrowers 
who have entered a forbearance 
program, more than half have since 
exited.38 Nearly two-thirds of GSE 
borrowers have exited their forbearance 
programs and roughly 60 percent are 
either now current on their mortgage or 
have paid off their mortgage in full by 
either refinancing or selling their 
home.39 Although FHA has the highest 
rate of borrowers in a forbearance 
program, they also have the lowest 
portion of borrowers who have exited a 
forbearance program.40 Of the FHA 
loans that entered a forbearance 
program, 49 percent have exited to 

date.41 In addition, 35 percent of FHA 
borrowers are reperforming and 7 
percent have paid off their mortgage.42 
Comparatively, of the loans in 
forbearance held in private securities or 
portfolio approximately 50 percent have 
exited.43 

Based on informal outreach the 
Bureau has conducted with servicers 
since the COVID–19 emergency began, 
the Bureau understands that payment 
behavior of borrowers in forbearance 
programs has changed over time. These 
changes suggest that borrowers who are 
in forbearance programs now are 
borrowers who are experiencing severe 
or permanent hardships, and it may be 
more challenging for these borrowers to 
resume their mortgage payments. Black 
Knight reports that more than 40 
percent of borrowers in forbearance 
programs continued to make their 
mortgage payments in the early months 
of the pandemic.44 However, as of 
January 2021, the percent of borrowers 
making their mortgage payments had 
fallen to 10 percent.45 Freddie Mac also 
examined payment behavior of 
borrowers in February 2021. Freddie 
Mac’s research revealed that in the first 
month of forbearance 40 percent of 
borrowers continued to make their 
mortgage payment. In the second 
month, only 24 percent of borrowers 
made their mortgage payment.46 

This data is consistent with 
information that servicers have shared 
with the Bureau informally. Servicers 
have indicated that early in the 
pandemic almost half of borrowers in 
forbearance programs continued to 
make their monthly mortgage payments. 
Some borrowers only missed one or two 
mortgage payments, which made it 
possible for those borrowers to make up 
the missed payments. Other borrowers 
requested forbearance just in case they 
became unable to make their mortgage 
payments, but ultimately continued to 
make their payments. The Bureau, 
through its market monitoring, 
understands that in general, the percent 
of borrowers making their mortgage 
payments while in a forbearance 
program has declined relative to the 
number of borrowers who remain in 
forbearance. 

Considering that the number of 
borrowers making payments while in a 
forbearance program may continue to 
decline, combined with the large 
number of mortgages that entered 
forbearance since the COVID–19 
emergency, the Bureau anticipates that 
most of the borrowers who remain in 
active forbearance will need to obtain a 
loss mitigation option, such as 
repayment plans, payment deferral 
programs, loan modifications, or short 
sales, to resolve their delinquency when 
their forbearance programs come to an 
end. 

Furthermore, because the number of 
new forbearance requests also continues 
to decline (as of February 16, 2021, this 
number had fallen to the lowest post- 
pandemic rate) the Bureau anticipates 
that those who entered a forbearance 
program early in the pandemic and are 
not making their mortgage payments 
might struggle the most when the time 
comes to restart making their 
payments.47 The Bureau welcomes 
comments and information on these 
trends and on which borrowers might be 
at highest risk of foreclosure at the end 
of their forbearance program. 

Borrowers who requested forbearance 
early on in the pandemic have reached 
a critical milestone. At the end of 
February 2021, approximately 160,000 
borrowers in forbearance programs 
reached 12 months of forbearance.48 At 
the end of March 2021, an estimated 
additional 600,000 borrowers had been 
in a forbearance program for 12 
months.49 Another estimated 300,000 or 
more borrowers will reach the end of 
their 12 months of forbearance required 
by the CARES Act at the end of April 
2021.50 The Bureau is not aware of 
another time when this many mortgage 
borrowers were in forbearances of such 
long duration at once, or another time 
when as many mortgage borrowers were 
forecast to exit forbearance within a 
relatively short time frame. This lack of 
historical precedent creates market 
uncertainty for the future. The Bureau 
anticipates that many borrowers who 
continue to be financially impacted (for 
example, those who are unemployed or 
underemployed) will request additional 
forbearance, as a result of the recently 
announced government extensions. For 
borrowers previously employed in the 
hospitality industry, which has been hit 
particularly hard, long-term 
unemployment may further impact their 
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51 Neil Paine, The Industries Hit Hardest By The 
Unemployment Crisis, FiveThirtyEight, (May 5, 
2020), https://fivethirtyeight.com/features/the- 
industries-hit-hardest-by-the-unemployment-crisis/. 

52 Black Jan. 2021 Report, supra note 36, at 9. 
53 Id. 
54 Michael Neal, Urban Inst., Mortgage Market 

COVID 19 Collaborative: Forbearance and 
Delinquency Among Agency Mortgage Loans, (Mar. 
19, 2021), https://www.urban.org/policy-centers/ 
housing-finance-policy-center/projects/mortgage- 
markets-covid-19-collaborative/covid-19-research- 
and-data. 

55 Black Jan. 2021 Report, supra note 36, at 4. 

56 Black Dec. 2020 Report, supra note 6, at 14. 
57 Molly Boesel, Loan Performance Insights 

Report Highlights: November 2020, Corelogic 
Insights Blog (Feb. 9, 2021), https://
www.corelogic.com/blog/2021/2/rate-of-new- 
delinquencies-falls-below-pre-pandemic- 
levels.aspx. 

58 Section 1024.41(c)(2)(iii) defines a repayment 
plan for purposes of § 1024.41(c)(2) as a loss 
mitigation option with terms under which a 
borrower would repay all past due payments over 
a specified period of time to bring the mortgage loan 
account current. Comment 41(c)(2)(iii)–4 also 
defines a short-term repayment plan for purposes of 
§ 1024.41(c)(2)(iii) as a repayment plan allowing for 
the repayment of no more than three months of past 
due payments and allowing a borrower to repay the 
arrearage over a period lasting no more than six 
months. Short-term repayment plans not meeting 
this definition would generally require a complete 
application. 

59 85 FR 39055 (June 30, 2020) (permitting 
servicers to offer certain payment deferrals based on 
the evaluation of an incomplete application). 

ability to resume paying their 
mortgages.51 

If borrowers who are currently in an 
eligible forbearance program request an 
extension to the maximum time offered 
by the government agencies, those loans 
that were placed in a forbearance 
program early in the pandemic (March 
and April 2020) will reach the end of 
their forbearance period in September 
and October of 2021. Black Knight data 
suggests there could be an estimated 
800,000 borrowers exiting their 
forbearance programs after 18 months of 
forborne payments in September and 
October of 2021.52 This potentially 
historically high volume of borrowers 
exiting forbearance within the same 
short period of time could strain 
servicer capacity, potentially resulting 
in delays or errors in processing loss 
mitigation requests. It remains unclear 
how many borrowers in a forbearance 
program will exit forbearance at 12 
months rather than exercising any 
additional extensions.53 

Borrowers facing more permanent 
hardships may need to seek a loss 
mitigation option when their 
forbearance program ends to resolve 
their delinquency.54 Additionally, 
borrowers for whom homeownership is 
no longer sustainable may need 
additional time to sell their homes. 

D. Borrowers With Loans Not in a 
Forbearance Program 

Even though millions of borrowers 
have received assistance through 
forbearance programs, there are still 
thousands of borrowers who are 
delinquent or in danger of becoming 
delinquent and are not in a forbearance 
program or actively in loss mitigation. 
As of January 2021, serious 
delinquencies (90 days or more 
delinquent) were 5 times their pre- 
pandemic levels.55 There were also 
approximately 207,000 seriously 
delinquent borrowers who were 
delinquent before the pandemic started 
and are not in a forbearance program, 
and another 35,000 borrowers who 
became seriously delinquent after the 
pandemic began and had not entered a 
forbearance program and were not in 

active loss mitigation.56 As of August 
2020, the serious delinquency rate has 
not been this high since February 
2014.57 This means there is a significant 
population (an estimated 242,000) of 
borrowers who were seriously 
delinquent and could benefit from a 
forbearance program. 

The amendments included in this 
proposed rule are intended to encourage 
all borrowers and servicers to work 
together to facilitate review for 
foreclosure avoidance options. The 
Bureau recognizes that the large number 
of borrowers expected to exit 
forbearance over the coming months 
will place significant strain on servicer 
infrastructure. The proposed 
amendments allowing streamlined loan 
modifications based on the evaluation of 
an incomplete application should 
facilitate efficient post-forbearance 
resolutions for many borrowers for 
whom a payment deferral program does 
not meet the borrowers’ needs. 
Similarly, the proposals regarding early 
intervention and reasonable diligence 
aim to emphasize the importance of 
servicers conducting outreach to 
borrowers. The Bureau is proposing the 
special pre-foreclosure review period as 
a final backstop to ensure that borrowers 
affected by COVID–19 emergency have 
an opportunity to be evaluated for loss 
mitigation before foreclosure, including, 
where appropriate, time to sell their 
homes in an arms’ length transaction 
rather than at a foreclosure sale. 

E. Post-Forbearance Options for 
Borrowers Affected by the COVID–19 
Emergency 

Since the beginning of the COVID–19 
emergency, servicers have implemented 
several post-forbearance repayment 
options and other loss mitigation 
options to assist borrowers experiencing 
a COVID–19-related hardship. Many 
borrowers have been able to benefit 
from historically low-interest rates and 
have refinanced their mortgage resulting 
in a lower mortgage payment. However, 
access to low interest-rate refinances 
may be less available for some 
borrowers. 

Borrowers exiting a forbearance 
program may have several options 
available depending on their specific 
financial situation, and the owner, 
investor, or insurer of their loan. For 
example, at any point during a 
forbearance program, a borrower has the 

option to reinstate their mortgage by 
paying all missed mortgage payments at 
once. After a borrower reinstates their 
mortgage, the borrower continues to pay 
their monthly mortgage payment under 
the original terms of their mortgage loan 
agreement. Reinstatement may be 
increasingly difficult for borrowers who 
did not make any payments during the 
lengthy forbearances offered to 
borrowers with COVID–19 related 
hardships. 

Another option for borrowers exiting 
forbearance programs includes 
repayment plans. Repayment plans are 
best suited for borrowers with resolved 
hardships, who can afford to restart 
making their full contractual monthly 
mortgage payments plus an agreed-upon 
amount of the missed mortgage 
payments each month until the total 
missed payment amount is repaid in 
full. Regulation X generally permits a 
servicer to offer a short-term repayment 
plan, as defined in the rule, without 
evaluating a complete loss mitigation 
application from the borrower, if certain 
requirements are met.58 However, there 
may be repayment plans that do not 
meet this definition that may require the 
borrower to be reviewed based on a 
complete application. 

Servicers have also made available 
options such as payment deferral 
programs or partial claims programs to 
assist in the repayment of delinquent 
mortgage amounts. The benefit of these 
programs for borrowers is that they 
allow the borrower, if financially able, 
to resume their pre-forbearance 
mortgage payment and defer any missed 
payment amounts until the end of the 
mortgage term without accruing any 
additional interest or late fees. These 
programs bring a borrower’s mortgage 
current but are typically only available 
when other options, such as 
reinstatement or a repayment plan, are 
not feasible. The June 2020 IFR provides 
flexibility for servicers to offer certain 
deferrals to borrowers based on the 
evaluation of an incomplete 
application.59 
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60 12 CFR 1024.41(f). See also 12 CFR 
1024.30(c)(2) (limiting the scope of this provision 
to a mortgage loan secured by a property that is the 
borrower’s principal residence). 

61 For purposes of Regulation X, a preexisting 
delinquency period could continue or a new 
delinquency period could begin even during a 
forbearance program that pauses or defers loan 
payments if a periodic payment sufficient to cover 
principal, interest, and, if applicable, escrow is due 
and unpaid according to the loan contract during 
the forbearance program. 12 CFR 1024.31 (defining 
delinquency as the ‘‘period of time during which 
a borrower and a borrower’s mortgage loan 
obligation are delinquent’’ and stating that ‘‘a 
borrower and a borrower’s mortgage obligation are 
delinquent beginning on the date a periodic 
payment sufficient to cover principal, interest, and, 
if applicable, escrow becomes due and unpaid, 
until such time as no periodic payment is due and 
unpaid.’’) However, it is important to note that 
Regulation X’s definition of delinquency applies 
only for purposes of the mortgage servicing rules in 
Regulation X and is not intended to affect consumer 
protections under other laws or regulations, such as 
the Fair Credit Reporting Act (FCRA) and 
Regulation V. The Bureau clarified this relationship 
in the Bureau’s 2016 Mortgage Servicing Final Rule. 
81 FR 72160, 72193 (Oct. 19, 2016). Under the 
CARES Act amendments to the FCRA, furnishers 
are required to continue to report certain credit 
obligations as current if a consumer receives an 
accommodation and is not required to make 
payments or makes any payments required 
pursuant to the accommodation. See Bureau of 
Consumer Fin. Prot., Consumer Reporting FAQs 
Related to the CARES Act and COVID–19 
Pandemic, https://files.consumerfinance.gov/f/ 
documents/cfpb_fcra_consumer-reporting-faqs- 
covid-19_2020-06.pdf (for further guidance on 
furnishers’ obligations under the FCRA related to 
the COVID–19 pandemic). 

62 Ctr. for Disease Control and Prevention, 
Temporary Halt in Residential Evictions to Prevent 
the Further Spread of COVID–19 (Feb. 4, 2021), 
https://www.cdc.gov/coronavirus/2019-ncov/covid- 
eviction-declaration.html. 

63 Determining a borrower’s principal residence 
will depend on the specific facts and circumstances 
regarding the property and applicable State law. For 
example, a vacant property may still be a borrower’s 
principal residence. An abandoned property, 
however, might no longer be a borrower’s principal 
residence. 

64 See Press Release, The White House, Fact 
Sheet: Biden Administration Announces Extension 
of COVID–19 Forbearance and Foreclosure 
Protections for Homeowners (Feb. 16, 2021), https:// 
www.whitehouse.gov/briefing-room/statements- 
releases/2021/02/16/fact-sheet-biden- 
administration-announces-extension-of-covid-19- 
forbearance-and-foreclosure-protections-for- 
homeowners/; Press Release, U.S. Dep’t of Hous. & 
Urban Dev., HUD No. 21–023, Extensions and 
expansions support the immediate and ongoing 
needs of homeowners who are experiencing 
economic impacts related to the COVID–19 
pandemic (Feb. 16, 2021), https://www.hud.gov/ 
press/press_releases_media_advisories/HUD_No_
21_023; News Release, Fed. Hous. Fin. Agency, 
FHFA Extends COVID–19 Forbearance Period and 
Foreclosure and REO Eviction Moratoriums (Feb. 
25, 2021), https://www.fhfa.gov/Media/ 
PublicAffairs/Pages/FHFA-Extends-COVID-19- 
Forbearance-Period-and-Foreclosure-and-REO- 
Eviction-Moratoriums.aspx; Jason Davis, VA 
extends existing moratoriums on evictions and 
foreclosures and extends loan forbearance 
opportunities, Vantage Point: Official Blog of the 
U.S. Dep’t of Veterans Aff. (Feb. 16, 2021 12:00 
p.m.), https://blogs.va.gov/VAntage/84744/va- 
extends-existing-moratoriums-evictions- 

foreclosures-extends-loan-forbearance- 
opportunities/; Press Release, U.S. Dep’t of Agric., 
Release No. 0026.21, Biden Administration 
Announces Another Foreclosure Moratorium and 
Mortgage Forbearance Deadline Extension That 
Will Bring Relief to Rural Residents (Feb. 16, 2021), 
https://www.usda.gov/media/press-releases/2021/ 
02/16/biden-administration-announces-another- 
foreclosure-moratorium-and. 

65 ATTOM Data Solutions, Q3 2020 U.S. 
Foreclosure Activity Reaches Historical Lows as the 
Foreclosure Moratorium Stalls Filings (Oct. 15, 
2020), https://www.attomdata.com/news/market- 
trends/foreclosures/attom-data-solutions- 
september-and-q3-2020-u-s-foreclosure-market- 
report/. 

66 Black Jan. 2021 Report, supra note 36, at 5. 
67 USAFacts, Homeownership rates show that 

Black Americans are currently the least likely group 
to own homes (Oct. 16, 2020), https://usafacts.org/ 
articles/homeownership-rates-by-race/. 

Servicers have also made available 
loan modification options for borrowers. 
With a loan modification, the borrower’s 
mortgage terms change, such as through 
extending the number of years to repay 
the loan, reducing the interest rate, or 
reducing the principal balance. Loan 
modifications often lower the 
borrower’s monthly payment to a more 
affordable amount. The GSEs and FHA 
permit streamlined application 
procedures for some loan modifications, 
such as the GSE Streamlined Flex 
Modification and FHA’s COVID–19 
Modification. 

If borrowers find themselves unable to 
stabilize their finances or do not wish to 
remain in their home, servicers also 
offer short sales or deed-in-lieu of 
foreclosure as an alternative to 
foreclosure. 

F. Heightened Risk of Foreclosures 
The Bureau’s mortgage servicing rules 

generally prohibit servicers from making 
the first notice or filing required for 
foreclosure until the borrower’s 
mortgage loan obligation is more than 
120 days delinquent.60 Even where 
forbearance programs pause or defer 
payment obligations, they do not 
necessarily pause delinquency.61 A 
borrower’s delinquency may begin or 
continue during a forbearance period if 

a periodic payment sufficient to cover 
principal, interest, and, if applicable, 
escrow is due and unpaid during the 
forbearance. Because the forbearance 
programs offered during the current 
crisis generally do not pause 
delinquency and borrowers may be 
delinquent for longer than 120 days, it 
is possible that a servicer may refer the 
loan to foreclosure soon after a 
borrower’s forbearance program ends 
unless a foreclosure moratorium or 
other restriction is in place. 

Since the CARES Act took effect in 
March of 2020, various Federal and 
State foreclosure moratoria have been 
established. The Federal foreclosure 
moratoria stopped new foreclosure 
actions (except those concerning 
abandoned properties) and suspended 
all foreclosure actions in process 
through a certain date.62 The moratoria 
generally do not apply to properties that 
are considered abandoned under 
applicable law. The proposed 
amendments, like the existing 
foreclosure restrictions in Regulation X, 
would only apply to mortgage loans 
secured by the borrower’s principal 
residence. An abandoned property is 
less likely to be a borrower’s principal 
residence.63 

FHFA, FHA, VA, and USDA have 
emergency foreclosure moratoria in 
effect until June 30, 2021.64 Most 

foreclosure proceedings have been 
halted as a result of the CARES Act and 
therefore foreclosures are at historic 
lows.65 The Bureau is concerned that 
when the Federal moratoria ends 
millions of borrowers may be at risk of 
referral to foreclosure. As of January 
2021, there were an estimated 3 million 
borrowers who were 30 days or more 
delinquent on their mortgage 
obligations. Of those, there were more 
than 2.1 million borrowers in 
forbearance programs who were more 
than 90 days behind on their mortgage 
payments (including borrowers who 
have forborne three or more payments) 
that could still be experiencing severe 
hardships when their payments are to 
resume.66 Of the borrowers not in a 
forbearance program, as of January 2021, 
there were around 242,000 who were 90 
days or more delinquent. Both 
populations of delinquent borrowers are 
at heightened risk of referral to 
foreclosure soon after the foreclosure 
moratoria end if they do not resolve 
their delinquency or reach a loss 
mitigation agreement with their 
servicer. 

The Bureau is focused on minority 
borrowers who might be at heightened 
risk of foreclosure resulting in the gaps 
in the homeownership rates continuing 
to grow. Homeownership rates vary 
significantly by race and ethnicity. In 
2019, the homeownership rate among 
white non-Hispanic Americans was 
approximately 73 percent, compared to 
42 percent among Black Americans. The 
homeownership rate was 47 percent 
among Hispanic or Latino Americans, 
50 percent among American Indians or 
Alaska Natives, and 57 percent among 
Asian or Pacific Islander Americans.67 If 
minority borrowers are displaced from 
their homes as a result of foreclosure, it 
will make homeownership more 
unattainable in the future, thus 
widening the divide for this population 
of borrowers. 
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68 ATTOM Data Solutions, Vacant Zombie 
Properties Remain Miniscule Factor in U.S. Housing 
Market Amid Ongoing Foreclosure Moratorium 
(Feb. 25, 2021), https://www.attomdata.com/news/ 
market-trends/attom-data-solutions-q1-2021- 
vacant-property-and-zombie-foreclosure-report/. 

69 Determining a borrower’s principal residence 
will depend on the specific facts and circumstances 
regarding the property and applicable State law. For 
example, a vacant property may still be a borrower’s 
principal residence. An abandoned property, 
however, might no longer be a borrower’s principal 
residence. 

70 See supra note 68. 
71 Id. 
72 Bureau of Consumer Fin. Prot., Joint Statement 

on Supervisory and Enforcement Practices 
Regarding the Mortgage Servicing Rules in 
Response to the COVID–19 Emergency and the 
CARES Act (Apr. 3, 2020), https://
files.consumerfinance.gov/f/documents/cfpb_
interagency-statement_mortgage-servicing-rules- 
covid-19.pdf; Bureau of Consumer Fin. Prot., 
Bureau’s Mortgage Servicing Rules FAQs related to 
the COVID–19 Emergency (Apr. 3, 2020), https://
files.consumerfinance.gov/f/documents/cfpb_
mortgage-servicing-rules-covid-19_faqs.pdf. 

73 Bureau of Consumer Fin. Prot., Supervisory 
Highlights COVID–19 Prioritized Assessments 
Special Edition, Issue 23, (January 2021), https://
files.consumerfinance.gov/f/documents/cfpb_
supervisory-highlights_issue-23_2021-01.pdf. 

74 See, e.g., News Release, Fed. Hous. Fin. 
Agency, CFPB, FHFA, & HUD Launch Joint 
Mortgage and Housing Assistance website for 
Americans Impacted by COVID–19 (May 12, 2020), 
https://www.fhfa.gov/Media/PublicAffairs/Pages/ 
CFPB-FHFA-HUD-Launch-Joint-Mortgage-and- 
Housing-Assistance-website-for-Americans- 
Impacted-by-COVID-19.aspx. 

75 Bureau of Consumer Fin. Prot., Supervision 
and Enforcement Priorities Regarding Housing 
Insecurity (Apr. 1, 2021), https://
files.consumerfinance.gov/f/documents/cfpb_
bulletin-2021-02_supervision-and-enforcement- 
priorities-regarding-housing_WHcae8E.pdf 
(Supervision & Enforcement Housing Report). 

76 Dodd-Frank Wall Street Reform and Consumer 
Protection Act, Public Law 111–203, 124 Stat. 1376 
(2010). 

77 2013 RESPA Servicing Final Rule, supra note 
13. 

ATTOM Data Solutions’ 2021 first- 
quarter analysis found that 
approximately 175,000 homes secured 
by mortgages are in some stage of the 
process of foreclosure.68 However, with 
the Federal moratoria in place until June 
30, 2021, it is unclear how many of 
these properties will proceed to 
foreclosure. The Bureau is proposing 
amendments that aim to prevent 
avoidable foreclosures and facilitate 
review of loss mitigation options. The 
proposed amendments would only 
apply to mortgage loans secured by the 
borrower’s principal residence. An 
abandoned property is less likely to be 
a borrower’s principal residence.69 The 
Bureau is also aware of the impact 
abandoned properties has on 
communities.70 That said, of the homes 
in the foreclosure process, only 
approximately 3.8 percent are currently 
abandoned.71 

G. The Bureau’s COVID–19 Emergency 
Mortgage Servicing Efforts 

In the wake of the COVID–19 
pandemic, the Bureau has taken 
numerous steps to protect and assist 
mortgage borrowers. Although the 
below does not describe all the efforts 
the Bureau has undertaken, it does 
summarize a few of the Bureau’s 
initiatives since the beginning of the 
pandemic. The Bureau issued a 
mortgage servicing-related interagency 
policy statement and FAQs,72 various 
guidance materials, and an Interim Final 
Rule (IFR) amending Regulation X’s loss 
mitigation rules, as discussed above. 
The Bureau has engaged in targeted 
supervisory activity,73 and has created 

and disseminated consumer education 
resources in coordination with HUD, 
FHA, FHFA, USDA, and VA.74 Among 
other things, these actions by the Bureau 
serve to encourage servicers to work 
with borrowers during the pandemic, 
educate homeowners about their 
options, and ensure that mortgage 
servicers have the operational capacity 
to assist them. In addition, the Bureau 
recently released guidance announcing 
the Bureau’s supervision and 
enforcement priorities regarding 
housing insecurity.75 

This proposed rule aims to 
complement these and the other 
strategic efforts the Bureau has initiated 
since the onset of the pandemic to assist 
struggling borrowers and to protect 
those most vulnerable. 

III. Legal Authority 

The Bureau is issuing this proposed 
rule pursuant to its authority under 
RESPA and the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(Dodd-Frank Act),76 including the 
authorities, discussed below. The 
Bureau is issuing this proposed rule in 
reliance on the same authority relied on 
in adopting the relevant provisions of 
the 2013 RESPA Servicing Final Rule,77 
as discussed in detail in the Legal 
Authority and Section-by-Section 
Analysis of the 2013 RESPA Servicing 
Final Rule. 

A. RESPA 

Section 19(a) of RESPA, 12 U.S.C. 
2617(a), authorizes the Bureau to 
prescribe such rules and regulations, to 
make such interpretations, and to grant 
such reasonable exemptions for classes 
of transactions, as may be necessary to 
achieve the purposes of RESPA, which 
include its consumer protection 
purposes. In addition, section 6(j)(3) of 
RESPA, 12 U.S.C. 2605(j)(3), authorizes 
the Bureau to establish any 
requirements necessary to carry out 
section 6 of RESPA, section 6(k)(1)(E) of 

RESPA, and 12 U.S.C. 2605(k)(1)(E) and 
authorizes the Bureau to prescribe 
regulations that are appropriate to carry 
out RESPA’s consumer protection 
purposes. The consumer protection 
purposes of RESPA include ensuring 
that servicers respond to borrower 
requests and complaints in a timely 
manner and maintain and provide 
accurate information, helping borrowers 
prevent avoidable costs and fees, and 
facilitating review for foreclosure 
avoidance options. The amendments to 
Regulation X in this notice of proposed 
rule are intended to achieve some or all 
these purposes. 

Specifically, and as described below, 
during the COVID pandemic, borrowers 
have faced unique circumstances 
including potential economic hardship, 
health conditions, and extended periods 
of forbearance. Because of these unique 
circumstances, the procedural 
safeguards under the 2013 RESPA 
Servicing Final Rule and subsequent 
amendments to date, may not have been 
sufficient to facilitate review for 
foreclosure avoidance. Specifically, the 
Bureau is concerned that the present 
circumstances may interfere with these 
borrowers’ ability to obtain and 
understand important information that 
the existing rule aims to provide 
borrowers regarding the foreclosure 
avoidance options available to them. As 
a result, the Bureau believes that a 
substantial number of borrowers will 
not have had a meaningful opportunity 
to pursue foreclosure avoidance options 
before exiting their forbearance or the 
end of current foreclosure moratoria. 

The Bureau is also concerned that 
based on the unique circumstances 
described above, there exists a 
significant risk of a large number of 
potential borrowers seeking foreclosure 
avoidance options in a relatively short 
time period and that such a large wave 
of borrowers could overwhelm 
servicers, potentially straining servicer 
capacity and resulting in delays or 
errors in processing loss mitigation 
requests. These strains on servicer 
capacity coupled with potential 
fiduciary obligations to foreclose could 
result in some servicer liability for 
failing to meet required timeline and 
accuracy obligations as well as other 
obligations under the existing rule with 
resulting harm to borrowers. 

In light of these unique 
circumstances, the Bureau’s 
interventions are designed to provide 
advance notice to borrowers about 
foreclosure avoidance options and 
forbearance termination dates, as well as 
to extend the pre-foreclosure review 
period. The interventions aim to help 
borrowers understand their options and 

VerDate Sep<11>2014 20:22 Apr 08, 2021 Jkt 253001 PO 00000 Frm 00009 Fmt 4701 Sfmt 4702 E:\FR\FM\09APP2.SGM 09APP2

https://www.fhfa.gov/Media/PublicAffairs/Pages/CFPB-FHFA-HUD-Launch-Joint-Mortgage-and-Housing-Assistance-website-for-Americans-Impacted-by-COVID-19.aspx
https://www.fhfa.gov/Media/PublicAffairs/Pages/CFPB-FHFA-HUD-Launch-Joint-Mortgage-and-Housing-Assistance-website-for-Americans-Impacted-by-COVID-19.aspx
https://www.fhfa.gov/Media/PublicAffairs/Pages/CFPB-FHFA-HUD-Launch-Joint-Mortgage-and-Housing-Assistance-website-for-Americans-Impacted-by-COVID-19.aspx
https://www.fhfa.gov/Media/PublicAffairs/Pages/CFPB-FHFA-HUD-Launch-Joint-Mortgage-and-Housing-Assistance-website-for-Americans-Impacted-by-COVID-19.aspx
https://files.consumerfinance.gov/f/documents/cfpb_bulletin-2021-02_supervision-and-enforcement-priorities-regarding-housing_WHcae8E.pdf
https://files.consumerfinance.gov/f/documents/cfpb_bulletin-2021-02_supervision-and-enforcement-priorities-regarding-housing_WHcae8E.pdf
https://files.consumerfinance.gov/f/documents/cfpb_bulletin-2021-02_supervision-and-enforcement-priorities-regarding-housing_WHcae8E.pdf
https://files.consumerfinance.gov/f/documents/cfpb_bulletin-2021-02_supervision-and-enforcement-priorities-regarding-housing_WHcae8E.pdf
https://www.attomdata.com/news/market-trends/attom-data-solutions-q1-2021-vacant-property-and-zombie-foreclosure-report/
https://www.attomdata.com/news/market-trends/attom-data-solutions-q1-2021-vacant-property-and-zombie-foreclosure-report/
https://www.attomdata.com/news/market-trends/attom-data-solutions-q1-2021-vacant-property-and-zombie-foreclosure-report/
https://files.consumerfinance.gov/f/documents/cfpb_interagency-statement_mortgage-servicing-rules-covid-19.pdf
https://files.consumerfinance.gov/f/documents/cfpb_interagency-statement_mortgage-servicing-rules-covid-19.pdf
https://files.consumerfinance.gov/f/documents/cfpb_interagency-statement_mortgage-servicing-rules-covid-19.pdf
https://files.consumerfinance.gov/f/documents/cfpb_interagency-statement_mortgage-servicing-rules-covid-19.pdf
https://files.consumerfinance.gov/f/documents/cfpb_supervisory-highlights_issue-23_2021-01.pdf
https://files.consumerfinance.gov/f/documents/cfpb_supervisory-highlights_issue-23_2021-01.pdf
https://files.consumerfinance.gov/f/documents/cfpb_supervisory-highlights_issue-23_2021-01.pdf
https://files.consumerfinance.gov/f/documents/cfpb_mortgage-servicing-rules-covid-19_faqs.pdf
https://files.consumerfinance.gov/f/documents/cfpb_mortgage-servicing-rules-covid-19_faqs.pdf
https://files.consumerfinance.gov/f/documents/cfpb_mortgage-servicing-rules-covid-19_faqs.pdf


18848 Federal Register / Vol. 86, No. 67 / Friday, April 9, 2021 / Proposed Rules 

78 The Bureau is unaware of research that 
explicitly investigates the link between COVID–19- 
related stress and comprehension of information 
about forbearance and foreclosure. However, 
previous research demonstrates that prolonged or 
excessive stress can impair decision-making and 
may be associated with reduced cognitive control, 
leading to more impulsive and riskier decision- 
making, including in financial contexts. See, e.g., 
Katrin Starcke & Matthias Brand, Effects of stress on 
decisions under uncertainty: A meta-analysis, 142 
Psychol. Bulletin 909 (2016), https://doi.apa.org/ 
doi/10.1037/bul0000060. Further, research has 
shown that thinking that one is or could get 
seriously ill can lead to stress that negatively affects 
consumer decision-making. See, e.g., Barbara Kahn 
& Mary Frances Luce, Understanding high-stakes 
consumer decisions: Mammography adherence 
following false-alarm test results, 22 Marketing Sci. 
393 (2003), https://doi.org/10.1287/ 
mksc.22.3.393.17737. Additionally, research 
conducted in the last year has identified substantial 
variability in 1) COVID–19-related anxiety and 
traumatic stress, which has been linked to 
consumer behavior including panic-buying; and 2) 
perceived threats to physical and psychological 
well-being. See, e.g., Steven Taylor et al., COVID 
stress syndrome: Concept, structure, and correlates, 
37 Depression & Anxiety 706 (2020), https://
doi.org/10.1002/da.23071; Frank Kachanoff et al., 
Measuring realistic and symbolic threats of COVID– 

19 and their unique impacts on well-being and 
adherence to public health behaviors, Soc. Psychol. 
& Personality Sci. 1 (2020), https://
journals.sagepub.com/doi/pdf/10.1177/ 
1948550620931634. Taken together, the available 
evidence suggests that experiencing heightened 
stress and anxiety can impair decision-making in 
financial contexts, and this association may be 
particularly strong during the COVID–19 pandemic. 

79 When amending commentary, the Office of the 
Federal Register requires reprinting of certain 
subsections being amended in their entirety rather 
than providing more targeted amendatory 
instructions and related text. The sections of 
commentary text included in this document show 
the language of those sections with the changes as 
adopted in this final rule. In addition, the Bureau 
is releasing an unofficial, informal redline to assist 
industry and other stakeholders in reviewing the 
changes this final rule makes to the regulatory and 
commentary text of Regulation X. This redline is 

posted on the Bureau’s website with the proposed 
rule. If any conflicts exist between the redline and 
the text of Regulation X or this final rule, the 
documents published in the Federal Register and 
the Code of Federal Regulations are the controlling 
documents. 

80 Small servicers, as defined in Regulation Z, 12 
CFR 1026.41(e)(4), are not subject to these 
requirements. 12 CFR 1024.30(b)(1). 

81 12 CFR 1024.39(a). 
82 12 CFR 1024.39(a); Comment 39(a)–4.i. 
83 12 CFR 1024.39(a); Comment 39(a)–4.ii. 
84 12 CFR 1024.39(a); Comment 39(a)–6. 

encourage them to seek available loss 
mitigation options at the appropriate 
time while also allowing sufficient time 
for servicers to conduct a meaningful 
review of borrowers for such options in 
the present circumstances that the 
existing rules were not designed to 
address. 

B. Dodd-Frank Act 
Section 1022(b)(1) of the Dodd-Frank 

Act, 12 U.S.C. 5512(b)(1), authorizes the 
Bureau to prescribe rules ‘‘as may be 
necessary or appropriate to enable the 
Bureau to administer and carry out the 
purposes and objectives of the Federal 
consumer financial laws, and to prevent 
evasions thereof.’’ RESPA is a Federal 
consumer financial law. 

The authority granted to the Bureau in 
Dodd-Frank Act section 1032(a) is broad 
and empowers the Bureau to prescribe 
rules regarding the disclosure of the 
‘‘features’’ of consumer financial 
protection products and services 
generally. Accordingly, the Bureau may 
prescribe rules containing disclosure 
requirements even if other Federal 
consumer financial laws do not 
specifically require disclosure of such 
features. 

Dodd-Frank Act section 1032(c) 
provides that, in prescribing rules 
pursuant to Dodd-Frank Act section 
1032, the Bureau ‘‘shall consider 
available evidence about consumer 
awareness, understanding of, and 
responses to disclosures or 
communications about the risks, costs, 
and benefits of consumer financial 
products or services.’’ 12 U.S.C. 5532(c). 
The Bureau requests any such available 
evidence.78 The Bureau also requests 

comment on any sources that the 
Bureau should consider in determining 
whether to finalize this proposal under 
section 1032(a). 

In addition, section 1032(a) of the 
Dodd-Frank Act authorizes the Bureau 
to prescribe rules to ensure that the 
features of any consumer financial 
product or service, both initially and 
over the term of the product or service, 
are fully, accurately and effectively 
disclosed to consumers in a manner that 
permits consumers to understand the 
costs, benefits, and risks associated with 
the product or service, in light of the 
facts and circumstances. 

IV. Section-by-Section Analysis 

Section 1024.31 Definitions 

COVID–19 Related Hardship 

For clarity and ease of reference, the 
Bureau is proposing to define a new 
term, ‘‘a COVID–19-related hardship,’’ 
for purposes of subpart C. The proposal 
would define COVID–19-related 
hardship to mean a financial hardship 
due, directly or indirectly, to the 
COVID–19 emergency as defined in the 
Coronavirus Economic Stabilization 
Act, section 4022(a)(1) (15 U.S.C. 
9056(a)(1)). The proposed amendments 
to the early intervention requirements in 
§ 1024.39 and the loss mitigation 
requirements in § 1024.41 use this new 
term. The Bureau solicits comment on 
this proposed definition. 

Section 1024.39 Early Intervention 

39(a) Live Contact 

As discussed below in the section-by- 
section analysis of proposed 
§ 1024.39(e), the Bureau is proposing to 
add temporary additional early 
intervention live contact requirements 
during the COVID–19 emergency. The 
Bureau is proposing conforming 
amendments to revise § 1024.39(a) and 
related commentary 79 to incorporate a 
reference to proposed § 1024.39(e). 

39(e) Temporary COVID–19-Related 
Live Contact 

The Bureau is proposing to add 
§ 1024.39(e) to require temporary 
additional actions in certain 
circumstances when a servicer 
establishes live contact with a borrower 
during the COVID–19 emergency. 
Currently, a servicer is required to make 
good faith efforts to establish live 
contact with delinquent borrowers no 
later than the borrower’s 36th day of 
delinquency and again no later than 36 
days after each payment due date so 
long as the borrower remains 
delinquent.80 Promptly after 
establishing live contact, the servicer 
must inform the borrower of loss 
mitigation options that are available to 
the borrower, as applicable.81 The 
servicer has the discretion to determine 
whether it is appropriate to inform the 
borrower of loss mitigation options.82 If 
the servicer determines it is appropriate, 
the servicer need not notify borrowers of 
specific loss mitigation options, but 
rather may provide a general statement 
that loss mitigation options may 
apply.83 The servicer is not required to 
establish or make good faith efforts to 
establish live contact with the borrower 
if the servicer has already established 
and is maintaining ongoing contact with 
the borrower under the loss mitigation 
procedures under § 1024.41.84 

Proposed § 1024.39(e) would 
temporarily require servicers to take 
additional actions during live contacts 
established under existing § 1024.39(a) 
requirements for one year after the 
effective date of the final rule. In 
general, proposed § 1024.39(e)(1) would 
require servicers to ask whether 
borrowers who are not in a forbearance 
program at the time of the live contact 
are experiencing a COVID–19-related 
hardship and, if so, to list and briefly 
describe available forbearance programs 
to those borrowers and the actions a 
borrower must take to be evaluated. In 
general, proposed § 1024.39(e)(2) would 
require that, for borrowers who are in a 
forbearance program at the time of live 
contact, during the last required live 
contact made prior to the end of the 
forbearance period servicers must 
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85 Black Jan. 2021 Report, supra note 36, at 9. 

86 Housing Insecurity Report, supra note 11, at 6 
(citing Black Dec. 2020 Report, supra note 6). 

87 Black Dec. 2020 Report, supra note 6, at 14. 
88 Letter from the Nat’l Consumer Law Ctr. et al., 

to David Uejio, Acting Director of the Bureau of 
Consumer Fin. Prot., (Jan. 28, 2021), https://
www.nclc.org/images/pdf/special_projects/covid- 
19/CFPB_Covid_Foreclosure_Wave.pdf (group letter 
to CFPB urging prevention of Covid-19 related 
foreclosures); Letter form Senator Sherrod Brown et 
al., to Hon. Kathleen Kraninger, Director of the 
Bureau of Consumer Fin. Prot., (Sept. 2, 2020), 
https://www.brown.senate.gov/imo/media/doc/ 
09.02.2020%20Letter%20to%20CFPB%20on%20
Forbearance%20Relief%20Awareness.pdf (citing 
Jung Hyun Choi & Daniel Pang, Six Facts You 
Should Know about Current Mortgage 
Forbearances, Urban Institute, Urban Wire: Housing 
and Housing Finance Blog, (Aug. 18, 2020), https:// 
www.urban.org/urban-wire/six-facts-you-should- 
know-about-current-mortgage-forbearances; 
Douglass Duncan, COVID–19: The Need for 
Consumer Outreach and Home Purchase/Financing 
Digitization—National Housing Survey, Fed. Nat’l 
Mortg. Ass’n, Perspectives Blog (Aug. 12, 2020), 
https://www.fanniemae.com/research-and-insights/ 
perspectives/covid-19-need-consumer-outreach- 
and-home-purchasefinancing-digitization. 

89 Bureau of Consumer Fin. Prot., Supervisory 
Highlights COVID–19 Prioritized Assessments 

Special Edition, Issue 23, (Jan. 2021), https://
files.consumerfinance.gov/f/documents/cfpb_
supervisory-highlights_issue-23_2021-01.pdf; Letter 
from Senator Sherrod Brown et al., to Hon. 
Kathleen Kraninger, Director of the Bureau of 
Consumer Fin. Prot., (Sept. 2, 2020), https://
www.brown.senate.gov/imo/media/doc/ 
09.02.2020%20Letter%20to%20CFPB%20on%20
Forbearance%20Relief%20Awareness.pdf. (‘‘These 
findings echoed a report from the Office of the 
Inspector General at HUD, which found that 
servicer web pages focused on forbearance 
‘provided incomplete, inconsistent, dated, and 
unclear guidance to borrowers related to their 
forbearance options under the CARES Act.’ 
Similarly, under a separate review, the FHFA 
Inspector General found ‘incomplete and/or unclear 
information about forbearance and repayment on 14 
of the 20 websites of the large servicers and 
generally limited to no information on forbearance 
and repayment on the remaining 40 websites,’ of 
medium and small servicers.’’) (citing Fed. Hous. 
Fin. Agency, Off. of Inspector Gen., Some Mortgage 
Loan Servicers’ Websites Offer Information about 
CARES Act Loan Forbearance That Is Incomplete, 
Inconsistent, Dated, and Unclear (Apr. 27, 2020), 
https://www.hudoig.gov/reports-publications/topic- 
brief/some-mortgage-loan-servicers-websites-offer- 
information-about; Fed. Hous. Fin. Agency, Off. of 
Inspector Gen., Oversight by Fannie Mae and 
Freddie Mac of Compliance with Forbearance 
Requirements Under the CARES Act and 
Implementing Guidance by Mortgage Servicers (July 
27, 2020), https://www.fhfaoig.gov/sites/default/ 
files/OIG-2020-004.pdf). 

90 Id. 

provide specific information about the 
borrower’s current forbearance program 
and list and briefly describe available 
post-forbearance loss mitigation options 
and the actions a borrower must take to 
be evaluated for such options. 

The Bureau believes the current crisis 
has resulted in temporary difficulties for 
borrowers, both financially and in their 
ability to obtain and understand 
necessary loss mitigation information, 
that may warrant expanding existing 
§ 1024.39(a) live contact early 
intervention communication 
requirements during this time. As 
discussed in part II, the Bureau 
understands that servicers are generally 
making loss mitigation options available 
to borrowers experiencing COVID–19- 
related hardships to help them avoid 
foreclosure, including CARES Act and 
investor-provided forbearance programs, 
investor-provided payment deferral 
programs, and the GSEs’ flex 
modification programs. However, the 
Bureau is concerned that currently, not 
all borrowers who are eligible for these 
options are taking advantage of them. In 
addition, for those borrowers who were 
able to take advantage of forbearance 
options, the Bureau is concerned that 
borrowers may largely exit those 
forbearance programs around the same 
time and are not properly prepared to 
pursue post-forbearance loss mitigation 
options, if needed. Given the large 
volume of borrowers in this population, 
the crisis seems to call for additional 
action to further encourage borrowers to 
pursue all loss mitigation options as 
early as possible, and also to encourage 
borrowers to pursue post-forbearance 
loss mitigation options so that there is 
sufficient time and servicer capacity to 
complete a loss mitigation review before 
the servicer initiates foreclosure.85 As 
explained below, the Bureau aims to 
ensure that these borrowers are 
provided a meaningful opportunity to 
be assessed for foreclosure avoidance 
and concludes the proposed 
interventions would help by facilitating 
the provision of timely information to 
borrowers about foreclosure avoidance 
options before forbearance program 
options expire and at a time that could 
help encourage borrowers currently in 
forbearance to seek loss mitigation 
assistance early. 

As discussed above in part II, as a 
result of the current crisis, in December 
2020, over 3 million borrowers were 30 
or more days delinquent on their 
mortgage payments, with more than half 
of those borrowers seriously delinquent, 
putting them at heightened risk of 
potential foreclosure initiation, 

especially once Federal and State 
foreclosure moratoria end.86 Of those 
borrowers, almost 800,000, including 
almost 250,000 that were seriously 
delinquent, had not accepted any 
forbearance program assistance.87 These 
borrowers may miss the opportunity to 
take advantage of forbearance program 
assistance or other loss mitigation 
options before the expiration of many of 
the COVID–19-related programs. Of the 
remaining borrowers, approximately 
2.74 million were in a forbearance 
program, with most in forbearance 
programs 12 months or longer. Those 
borrowers may or may not be able to 
obtain a workable repayment option or 
other loss mitigation option to manage 
the forborne payments by the time their 
forbearance program ends. Both 
categories of borrowers face a serious 
risk of foreclosure. 

For those borrowers who have not 
accepted any forbearance program 
assistance, consumer advocacy 
organizations, industry surveys, and 
other sources have suggested that many 
of these delinquent borrowers are 
unaware of the forbearance program 
options available to them.88 
Additionally, the Bureau is concerned 
about reports, including findings 
discussed in the Bureau’s 2021 COVID– 
19 Prioritized Assessments Special 
Edition of Supervisory Highlights, that 
some servicers may be providing 
borrowers with inconsistent or 
inaccurate information about 
forbearance programs, inhibiting 
borrowers’ ability to take advantage of 
available COVID–19-related assistance, 
including forbearance program 
assistance.89 For borrowers who did 

enter into forbearance programs during 
the COVID–19 pandemic, sources also 
indicate that some either lack 
information about available post- 
forbearance loss mitigation options or 
received inaccurate information about 
the post-forbearance effects on their 
mortgage.90 

The Bureau is concerned that the 
present unique circumstances of the 
COVID–19 emergency may have 
interfered with or may continue to 
interfere with some borrowers’ ability to 
obtain and understand the important 
information servicers are required to 
provide under existing rules regarding 
foreclosure avoidance options. The lack 
of information may prevent some 
borrowers from understanding the 
potential urgency and need for 
foreclosure avoidance options for their 
loan, particularly once the forbearance 
program ends. These borrowers may not 
understand their loan’s heightened risk 
for foreclosure initiation, a risk that is 
even greater for borrowers with longer 
forbearance periods prevalent in the 
COVID–19 emergency, as discussed 
more fully in part II. Even if borrowers 
received accurate information about the 
risk of foreclosure and the availability of 
foreclosure avoidance options, the 
Bureau is concerned that borrowers may 
still not fully understand the urgency. 
The Bureau believes that because there 
are foreclosure moratoria in place that 
have been extended multiple times, and 
because investors are offering multiple 
forbearance extensions, borrowers in the 
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91 Comment 39(a)–6. 
92 12 CFR 1024.39(a); Comment 39(a)–4.i. 

current crisis may not correctly 
anticipate the end-date to these benefits 
and thus, may not fully understand the 
urgency related to their foreclosure risk. 
The Bureau believes providing 
borrowers certain additional 
information about foreclosure avoidance 
options during live contact may help 
borrowers better understand the options 
available and understand the urgency to 
develop a foreclosure avoidance plan. 

The Bureau also notes that the current 
crisis is predicted to result in an 
unprecedented volume of loans exiting 
forbearance programs at relatively the 
same time, and that a large percentage 
of those borrowers likely will need post- 
forbearance loss mitigation upon 
exiting. Such a wave of loans exiting 
forbearance programs may create a 
heightened risk of delays or inadvertent 
errors that could result in avoidable 
foreclosure initiations and fees. For 
example, misplaced borrower 
applications, failure to correctly identify 
completed loss mitigation applications, 
or errors in the review of supporting 
documentation could result in 
unnecessary delays in the loss 
mitigation process that may, 
erroneously and in violation of the 
existing regulation, result in non- 
compliant foreclosure initiations or 
illegal foreclosure completions. For 
borrowers currently in forbearance, the 
Bureau believes providing borrowers 
additional information about loss 
mitigation options before the end of the 
borrower’s forbearance program may 
help to encourage borrowers to apply for 
those options before their forbearance 
ends. 

Accordingly, the Bureau is proposing 
§ 1024.39(e), discussed below, to require 
servicers to provide specific additional 
information to delinquent borrowers 
with a COVID–19-related hardship 
promptly after establishing live contact. 
The proposed requirements would 
apply for one year from the effective 
date of the final rule. The proposed 
additional information that servicers 
would provide is dependent on whether 
the borrower is or is not in a forbearance 
program at the time the live contact is 
established. As discussed in more detail 
below, proposed § 1024.39(e)(1) 
generally would require servicers to list 
and briefly describe certain available 
forbearance programs to delinquent 
borrowers experiencing a COVID–19- 
related hardship but who are not yet in 
a forbearance program at the time live 
contact is established, as well as the 
actions a borrower must take to be 
evaluated for such programs. For 
delinquent borrowers who are in a 
forbearance program at the time live 
contact is established, proposed 

§ 1024.39(e)(2) generally would require 
servicers to provide specific information 
about the borrower’s current forbearance 
program and list and briefly describe 
certain available post-forbearance loss 
mitigation options and the actions a 
borrower must take to be evaluated for 
such programs. Servicers would be 
required to provide this information to 
the borrower during the last required 
live contact before the end of the 
forbearance period. 

Proposed § 1024.39(e) would be a 
temporary requirement in place for one 
year after the effective date of the final 
rule. The Bureau is not persuaded that 
this provision will be needed in 
perpetuity, given that the genesis and 
necessity arise from the current crisis, 
which is temporary. 

The Bureau notes that proposed 
§ 1024.39(e) would not require 
additional good faith efforts to establish 
live contact beyond those required by 
existing § 1024.39(a). Instead, the 
proposal specifies additional 
information that servicers would need 
to provide during live contacts 
established under existing § 1024.39(a) 
requirements. Proposed § 1024.39(e) 
change the timing requirements or 
exceptions for existing § 1024.39(a). 

Additionally, as is the case with the 
existing regulation, proposed 
§ 1024.39(e) would not require a 
servicer to make good faith efforts to 
establish live contact with a borrower 
when the servicer has established and is 
maintaining ongoing contact with a 
borrower under the loss mitigation 
procedures under existing § 1024.41, 
including during the borrower’s 
completion of a loss mitigation 
application or the servicer’s evaluation 
of the borrower’s complete loss 
mitigation application, or if the servicer 
has sent the borrower a notice pursuant 
to existing § 1024.41(c)(1)(ii) that the 
borrower is not eligible for any loss 
mitigation options.91 Because the 
Bureau is proposing conforming 
amendments to § 1024.39(a), in the 
circumstances described the servicer 
would be deemed compliant with the 
proposed § 1024.39(e), in addition to the 
current § 1024.39(a). 

As discussed above, promptly after 
establishing live contact with a 
borrower, a servicer currently has 
discretion to determine whether it is 
appropriate to inform the borrower of 
loss mitigation options.92 In certain 
circumstances, the proposed 
amendments would eliminate that 
discretion. Proposed § 1024.39(e) would 
require servicers to provide specific 

information about certain available loss 
mitigation options and application 
procedures to borrowers in the 
circumstances described in proposed 
§ 1024.39(e)(1) and (e)(2). 

The Bureau is seeking comment on all 
aspects of proposed § 1024.39(e), 
including proposed § 1024.39(e)(1) and 
(e)(2) discussed below. Specifically, the 
Bureau seeks comment on whether 
proposed § 1024.39(e) should apply 
even in instances where the servicer has 
already established and is maintaining 
ongoing contact with a borrower 
pursuant to the loss mitigation 
procedures in § 1024.41, as discussed in 
existing comment 39(a)–6. The Bureau 
believes it may be redundant to require 
the servicer to provide the information 
required in proposed § 1024.39(e) when 
the servicer has established ongoing 
contact as described in existing 
comment 39(a)–6, but seeks comment 
on whether there is some additional 
benefit to borrowers specific to the 
COVID–19 emergency that may be 
missed if finalized as proposed. 

The Bureau is also seeking comment 
on whether the one-year sunset date for 
proposed § 1024.39(e) would provide 
enough time to sufficiently reach 
enough borrowers experiencing a 
COVID–19-related hardship. In 
proposing this date, the Bureau 
considered whether borrowers may 
continue to benefit from this 
information for more than a year after 
the proposed effective date of the final 
rule. The Bureau considered tying the 
sunset date of this provision to Federal 
foreclosure moratoria end-dates or to the 
COVID–19-related forbearance program 
end-dates, but is concerned that those 
periods may be too short or uncertain to 
ensure that borrowers who may face 
extended economic or health hardships 
have the necessary time to discuss 
foreclosure avoidance options with 
servicers, as discussed above. The 
Bureau seeks comment on whether 
those or other alternative sunset dates 
would be more appropriate for proposed 
§ 1024.39(e). The Bureau also seeks 
comment on whether a date-certain 
sunset poses significant implementation 
challenges. 

39(e)(1) 
Proposed § 1024.39(e)(1) would 

temporarily require servicers to take 
certain actions promptly after 
establishing live contact with borrowers 
who are not currently in a forbearance 
program where the owner or assignee of 
the borrower’s mortgage loan makes a 
payment forbearance program available 
to borrowers experiencing a COVID–19- 
related hardship. In those 
circumstances, proposed § 1024.39(e)(1) 
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93 2013 RESPA Servicing Final Rule, supra note 
13, at 10788 (citing to see, e.g., Future of Housing 
Finance: Hearing on the current state of the housing 
finance market and how to facilitate the return of 
private sector capital into the mortgage markets 
before H. Subcomm. on Ins., Hous., and Comm. 
Opportunity of the H. Comm. on Fin. Services, 
112th Cong. 50–51 (2011) (statement of Phyllis 
Caldwell, Chief, Homeownership Preservation 
Office, U.S. Dep’t. of the Treasury), https://
www.govinfo.gov/content/pkg/CRPT-112hrpt742/ 
html/CRPT-112hrpt742.htm; Fed. Home Loan 
Mortg. Corp., Foreclosure Avoidance Research II: A 
Follow-Up to the 2005 Benchmark Study 8 (2008), 
http://www.freddiemac.com/service/msp/pdf/ 
foreclosure_avoidance_dec2007.pdf; Fed. Home 
Loan Mortg. Corp., Foreclosure Avoidance Research 
(2005), http://www.freddiemac.com/service/msp/ 
pdf/foreclosure_avoidance_dec2005.pdf; Off. of the 
Comptroller of the Currency, Foreclosure 
Prevention: Improving Contact with Borrowers (June 
2007), https://www.occ.gov/publications-and- 
resources/publications/community-affairs/ 
community-affairs-publications-archive.html). 

94 2013 RESPA Servicing Final Rule, supra note 
13, at 10788 (citing to Diane Thompson, Foreclosing 
Modifications: How Servicer Incentives Discourage 
Loan Modifications, 86 Wash. L. Rev. 755, 768 
(2011), https://digitalcommons.law.uw.edu/wlr/ 
vol86/iss4/8/; Kristopher Gerardi & Wenli Li, 
Mortgage Foreclosure Prevention Efforts, 95 Fed. 
Reserve Bank of Atlanta Econ. Rev.1, 8–9 (2010), 
https://www.frbatlanta.org/-/media/documents/ 
research/publications/economic-review/2010/ 
vol95no2_gerardi_li.pdf; Michael A. Stegman et al., 
Preventative Servicing is Good for Business and 
Affordable Homeownership Policy, 18 Hous. Policy 
Debate 243, at 274 (2007), https://
communitycapital.unc.edu/wp-content/uploads/ 
sites/340/2007/01/PreventiveServicing.pdf; see also 
part VII of the 2013 RESPA Servicing Final Rule, 
supra note 13). 

95 Existing § 1024.41(c)(2)(iii) and comment 
41(c)(2)(iii) define short-term payment forbearance 
program as a payment forbearance program that 
allows the forbearance of payments due over 
periods of no more than six months. 

would require that the servicer ask if the 
borrower is experiencing a COVID–19- 
related hardship. If the borrower 
indicates they are experiencing a 
COVID–19-related hardship, proposed 
§ 1024.39(e)(1) would require the 
servicer to provide the borrower a list 
and description of forbearance programs 
available to borrowers experiencing 
COVID–19-related hardships and the 
actions the borrower must take to be 
evaluated for such forbearance 
programs. 

As discussed above, approximately 
800,000 borrowers are currently 
delinquent but have not accepted 
forbearance program assistance during 
the current crisis. As discussed above, 
there is concern that this population of 
borrowers is unaware of the forbearance 
program options available. It is possible 
that during the current crisis, even if 
borrowers are aware of the options 
available, some borrowers may be 
uncertain as to how to access the 
assistance or may even mistrust the 
servicer’s ability to provide the 
assistance to them. The Bureau 
explained in the 2013 RESPA Servicing 
Final Rule that it added early 
intervention live contact requirements 
because delinquent borrowers may not 
make contact with servicers to discuss 
their options for these very reasons.93 
The Bureau is concerned that the 
current crisis is exacerbating that lack of 
awareness and inability to access 
information because of the speed at 
which new loss mitigation options may 
become available and potential crisis- 
related limitations on certain forms of 
communication, such as in-person 
meetings and call-center availability due 
to limitations on staffing. The present 
unique circumstances described above 
may have interfered or may be 
interfering with some borrowers’ 
abilities to obtain and understand the 

important information that the existing 
rules aim to provide regarding 
foreclosure avoidance options. As the 
Bureau concluded in the 2013 RESPA 
Servicing Final Rule, a servicer’s 
delinquency management, including 
these early intervention requirements, 
plays a significant role in whether the 
borrower cures the delinquency or ends 
up in foreclosure.94 As such, the 
proposed amendments would aim to 
address the lack of borrower awareness 
or hesitancy with respect to the almost 
800,000 borrowers who are delinquent 
but not in forbearance by requiring 
servicers to provide them with 
additional information about their 
available forbearance program options. 

Proposed § 1024.39(e)(1) would 
require, for borrowers who are not in 
forbearance programs at the time the 
servicer establishes live contact and 
where the owner or assignee of the 
borrower’s mortgage loan makes a 
forbearance program available through 
the servicer to borrowers experiencing a 
COVID–19-related hardship, that the 
servicer ask whether the borrower is 
experiencing a COVID–19-related 
hardship. The servicer would be 
required to complete this requirement 
promptly after establishing live contact. 
If the borrower indicates that the 
borrower is experiencing a COVID–19- 
related hardship, proposed 
§ 1024.39(e)(1) would require the 
servicer to list and briefly describe any 
such forbearance programs made 
available to borrowers in a COVID–19- 
related hardship and the actions the 
borrower must take to be evaluated for 
such forbearance programs. 

Under proposed § 1024.39(e)(1), when 
the servicer lists and describes available 
forbearance programs, it would list and 
briefly describe all forbearance 
programs made available by the owner 
or assignee of the borrower’s mortgage 
loan through the servicer to borrowers 
experiencing a COVID–19-related 
hardship. The Bureau notes the 
requirement is not limited to 
forbearance programs specific to 

COVID–19 or only available during the 
COVID–19 emergency. Programs that 
meet the proposed requirement may 
include COVID–19-specific forbearance 
programs, but would also include 
generally available programs where 
COVID–19-related hardships are 
sufficient to meet the hardship-related 
requirements for the forbearance 
program. Examples of forbearance 
programs a servicer may need to 
describe to the borrower if this proposal 
is finalized include any payment 
forbearance program made pursuant to 
the CARES Act, section 4022 (15 U.S.C. 
9056), investor-provided forbearance 
programs whose eligibility includes 
borrowers with COVID–19-related 
hardship, or State law required COVID– 
19-related forbearance program options. 
However, proposed § 1024.39(e)(1) 
would not require servicers to list and 
describe forbearance program options 
for which the borrower is ineligible. For 
example, under the proposed rule, the 
servicer would not list and describe 
forbearance programs that the investor 
no longer offers. 

Under proposed § 1024.39(e)(1), the 
forbearance programs that servicers 
must identify include more than just 
short-term forbearance programs.95 The 
Bureau recognizes the current crisis has 
placed extended financial hardship on 
many consumers. The extended COVID– 
19-related hardship may mean that for 
some borrowers, longer-term options are 
more appropriate or are necessary to 
avoid foreclosure. As a result, the 
Bureau has proposed that servicers 
provide borrowers with all qualifying 
forbearance programs, regardless of 
length. 

In addition to a list and description of 
applicable forbearance programs made 
available to borrowers experiencing 
COVID–19-related hardships, proposed 
§ 1024.39(e)(1) would require the 
servicer to describe the actions the 
borrower must take to be evaluated for 
such forbearance programs. The Bureau 
notes that the proposed requirements to 
list and briefly describe available 
forbearance programs and to identify the 
actions borrowers must take to be 
evaluated for such programs are 
modeled on existing requirements in 
Regulation X, intending that servicers 
would already have this information 
available. Under the policy and 
procedure requirements in the existing 
rule, including the continuity of contact 
policy and procedure requirements, 
servicers must have certain policies and 
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procedures reasonably designed to 
ensure that servicer personnel can 
provide accurate information to 
borrowers about loss mitigation options 
available to the borrower from the 
owner or assignee of the borrower’s 
mortgage loan.96 In addition, under 
existing continuity of contact 
requirements servicers must maintain 
policies and procedures reasonably 
designed to ensure that servicer 
personnel assigned to a delinquent 
borrower can, among other things, 
provide the borrower with accurate 
information about the actions the 
borrower must take to be evaluated for 
loss mitigation options.97 

The Bureau seeks comment on all 
aspects of proposed § 1024.39(e)(1). 
Specifically, the Bureau seeks comment 
on which forbearance options servicers 
should be required to describe to 
borrowers pursuant to proposed 
§ 1024.39(e)(1). Currently, the Bureau is 
proposing to require the servicer to 
discuss any forbearance program that 
the owner or assignee of the borrower’s 
mortgage makes available through the 
servicer for which a borrower with a 
COVID–19-related hardship could be 
considered. The Bureau considered 
requiring servicers to discuss all 
forbearance program options but 
believed this approach may be too broad 
and may not sufficiently limit the 
programs discussed to those that are 
applicable to the borrower. 
Additionally, the Bureau considered 
requiring servicers to discuss only those 
forbearance programs specific to the 
COVID–19 emergency but believed this 
approach may be too narrow to provide 
sufficient optionality for the borrower. 
The Bureau seeks comment on whether 
it should broaden or narrow the scope 
of forbearance programs that servicers 
would be required to discuss with 
borrowers under proposed 
§ 1024.39(e)(1). The Bureau also seeks 
comment on whether additional 
guidance is necessary for servicers to 
determine which forbearance programs 
they must discuss with the borrower. 

Relatedly, the Bureau also seeks 
comment on whether limiting the scope 
of these expanded communications to 
COVID–19 related hardships until the 
sunset date presents implementation 
challenges. Proposed § 1024.39(e)(1) 
limits the scope of the proposed new 
requirements to situations where the 
owner or assignee of the borrower’s 
mortgage loan makes a forbearance 
program available through the servicer 
to borrowers experiencing a COVID–19- 
related hardship and where the 

borrower indicates that the borrower is 
experiencing a COVID–19-related 
hardship. The Bureau also proposes an 
August 31, 2022 sunset date for the 
proposed new requirement. The Bureau 
seeks comment on whether requiring 
that servicers provide a list and 
description of all applicable forbearance 
program options to all borrowers until 
the proposed sunset date would be 
easier for servicers to implement. 

In addition, the Bureau seeks 
comment on whether it should expand 
the options the servicer must describe to 
the borrower to include all loss 
mitigation options available to 
borrowers experiencing a COVID–19- 
related hardship that the owner or 
assignee of the borrower’s mortgage 
makes available through the servicer, 
instead of only applicable forbearance 
programs. The Bureau notes that 
existing § 1024.39(a) would still apply 
in addition to proposed § 1024.39(e), 
meaning servicers would still need to 
mention that loss mitigation options 
may be available, should the servicer 
determine it appropriate. 

Finally, the Bureau seeks comment on 
whether it should specify components 
of the loss mitigation option description 
the servicer would provide. Proposed 
§ 1024.39(e)(1) would require servicers 
to list and briefly describe the 
applicable forbearance programs made 
available. The Bureau seeks comment 
on whether it should require that the 
description include discussion of what 
repayment options are included in 
forbearance programs, or what impact 
the forbearance program has on how the 
servicer reports the loan to credit 
reporting agencies. 

39(e)(2) 
Proposed § 1024.39(e)(2) would 

temporarily require a servicer to provide 
certain information promptly after 
establishing live contact with borrowers 
currently in a forbearance program 
made available to those experiencing a 
COVID–19-related hardship. First, the 
servicer would be required to provide 
the borrower with the date the 
borrower’s current forbearance program 
ends. Second, the servicer would be 
required to provide a list and brief 
description of each of the types of 
forbearance extensions, repayment 
options and other loss mitigation 
options made available by the owner or 
assignee of the borrower’s mortgage loan 
to resolve the borrower’s delinquency at 
the end of the forbearance program. The 
servicer would also be required to 
inform the borrower of the actions the 
borrower must take to be evaluated for 
such loss mitigation options. Proposed 
§ 1024.39(e)(2) would require the 

servicer to provide the borrower with 
this additional information during the 
last live contact made pursuant to 
existing § 1024.39(a) that occurs before 
the end of the loan’s forbearance period. 

Although forbearance programs assist 
borrowers in avoiding foreclosure for a 
period of time, lengthy forbearance 
programs can result in heightened 
foreclosure initiation risk once the 
program ends. The Bureau is concerned 
that because some forbearance 
agreements may require full repayment 
of the forborne amount at the end of the 
program, unless the borrower obtains 
other, additional loss mitigation options 
such as a payment deferral or loan 
modification, borrowers may struggle to 
repay the amount owed at the end of a 
forbearance program and may be 
seriously delinquent. In addition, it is 
possible that a servicer may be 
permitted to initiate the foreclosure 
process soon after the borrower exits 
forbearance. As discussed more fully in 
the section-by-section analysis of 
§ 1024.41(f), Regulation X generally 
prohibits servicers from making the first 
notice or filing required by applicable 
law for any judicial or non-judicial 
foreclosure process unless the borrower 
is more than 120 days delinquent.98 
Because, generally, forbearance does not 
pause the homeowner’s underlying 
delinquency,99 many borrowers will be 
more than 120 days delinquent when 
exiting their forbearance program during 
the COVID–19 emergency. Yet many 
borrowers may not take action before 
the end of forbearance to submit a 
complete loss mitigation application 
because the temporary protection 
provided by forbearance coupled with 
Federal and State foreclosure moratoria 
might lead, or at least enable, borrowers 
to defer thinking about their difficult 
personal financial issues and instead 
focus on other pressing concerns, 
especially in light of the health and 
economic upheaval caused by the 
current crisis. Thus, it is possible that a 
servicer under existing rules would be 
permitted to refer a loan to foreclosure 
soon after forbearance ends, unless a 
foreclosure moratorium or other 
restriction is in place, or the borrower 
brings their accounts current. With over 
2 million borrowers currently in 
forbearance programs, and a majority in 
programs for 12 months or longer, the 
Bureau is concerned that the extended 
length of the current forbearance 
programs may increase the borrower’s 
total delinquency and risk of referral to 
foreclosure if these borrowers do not 
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receive additional loss mitigation 
assistance. 

However, as noted above, the Bureau 
is concerned that the unique 
circumstances during the COVID–19 
emergency may have interfered with or 
may be interfering with some borrowers’ 
ability to obtain and understand 
important information that the existing 
rules aim to provide regarding 
foreclosure avoidance options, 
preventing them from seeking this 
necessary loss mitigation assistance. For 
the borrowers currently in a forbearance 
program, the proposed additions to 
early intervention aim to help ensure 
these borrowers are provided with 
additional information about when their 
forbearance program ends, the types of 
loss mitigation options made available, 
and the actions a borrower must take to 
be evaluated. The Bureau believes that 
this information during the proposed 
new, temporary intervention may be 
necessary to educate and encourage 
more borrowers to seek loss mitigation 
assistance before the end of forbearance, 
rather than waiting until their 
forbearance program has ended. As 
discussed above, the Bureau believes 
encouraging borrowers to seek loss 
mitigation assistance earlier may help 
ensure that borrowers and servicers 
have sufficient time for a loss mitigation 
review before the borrower exits 
forbearance, reducing the risk of 
avoidable foreclosure, including 
foreclosure caused by loss mitigation 
assistance delays and errors. The Bureau 
also recognizes that in the current crisis, 
providing borrowers with specific 
information about the actions they must 
take to be evaluated may help to provide 
consistent and necessary information so 
that they may obtain loss mitigation 
assistance in a timely manner. 

For these reasons, the Bureau is 
proposing new § 1024.39(e)(2). Proposed 
§ 1024.39(e)(2) would require that 
servicers provide borrowers currently 
enrolled in a forbearance program made 
available to borrowers experiencing a 
COVID–19-related hardship additional 
information promptly after establishing 
the last live contact with the borrower 
prior to the expiration of that 
forbearance program. Proposed 
§ 1024.39(e)(2) would require the 
servicer to provide the borrower with (1) 
the date their current forbearance 
program ends, and (2) a list and brief 
description of each of the types of 
forbearance program extension and 
repayment options and other loss 
mitigation options made available by 
the owner or assignee of the borrower’s 
mortgage loan to resolve the borrower’s 
delinquency at the end of the 
forbearance program. It would also 

require the servicer to describe the 
actions the borrower must take to be 
evaluated for such loss mitigation 
options. 

Proposed § 1024.39(e)(2) would 
require servicers to provide information 
on all loss mitigation options available 
to the borrower by the owner or assignee 
of the borrower’s mortgage loan, 
including forbearance program 
extensions and repayment options, for 
which a borrower with a COVID–19 
hardship might qualify. Given the 
current conditions and the length of 
many borrowers’ forbearance programs, 
the Bureau is not proposing to limit this 
requirement to COVID–19-specific loss 
mitigation options or programs only 
provided during the COVID–19 crisis. 
Rather, the Bureau believes servicers 
should provide information to 
borrowers about any options that may 
meet their specific needs during the 
crisis, and for which a COVID-related 
hardship would meet applicable 
hardship-related requirements under the 
program. Further, proposed 
§ 1024.39(e)(2) is not limited to a 
specific type of loss mitigation. Under 
proposed § 1024.39(e)(2), servicers must 
provide borrowers with information 
about all available loss mitigation types, 
such as repayment plans, loan 
modifications, short-sales, and others. 
However, proposed § 1024.39(e)(2) 
would not require servicers to list and 
describe loss mitigation options for 
which the borrower is ineligible. 

In addition to listing and describing 
the applicable loss mitigation options 
made available to certain borrowers, 
§ 1024.39(e)(2) would also require the 
servicer to identify the actions the 
borrower must take to be evaluated for 
such options. As discussed in the 
section-by-section analysis of 
§ 1024.39(e)(1) above, the proposed 
requirements to identify available 
forbearance programs and the actions 
borrowers must take to be evaluated for 
such programs are modeled on existing 
continuity of contact and other general 
policies and procedures requirements in 
Regulation X, so servicers should 
already have this information.100 The 
proposed rule would require that 
servicers provide the required 
information promptly after establishing 
the last live contact prior to the end of 
the forbearance period. 

The Bureau intends proposed 
§ 1024.39(e)(2) to work with the new 
reasonable diligence obligations in 
proposed comment 41(b)(1)–4.iv to 
ensure borrowers receive notification of 
loss mitigation options that would be 

available after their COVID–19-related 
forbearance program ends. Because the 
reasonable diligence obligations 
described in section § 1024.41(b)(1) only 
apply if a borrower has submitted an 
incomplete loss mitigation application, 
proposed comment 41(b)(1)–4.iv would 
not apply to borrowers who are in 
forbearance programs that were offered 
without any evaluation of a loss 
mitigation application submitted by the 
borrower or forbearance programs 
offered based on the evaluation of a 
complete application. Proposed 
§ 1024.39(e)(2), however, would 
generally apply to delinquent borrowers 
with whom the servicer establishes live 
contact pursuant to § 1024.39(a), even if 
they have not submitted an incomplete 
loss mitigation application. Together, 
the two provisions would complement 
each other to help ensure that borrowers 
receive information about loss 
mitigation options that may be available 
at the end of their forbearance period 
even if they have not submitted a loss 
mitigation application. 

Proposed § 1024.39(e)(2) would apply 
only to the last live contact made 
pursuant to existing § 1024.39(a) that 
occurs prior to the end of the 
forbearance period. Proposed 
§ 1024.39(e)(2) does not require 
additional live contacts with the 
borrower beyond those made pursuant 
to existing § 1024.39(a). Instead, 
proposed § 1024.39(e)(2) only requires 
that the servicer provide additional 
information promptly after establishing 
live contact pursuant to existing 
§ 1024.39(a), and only requires this 
additional information be provided 
during the last live contact established 
prior to the end of the forbearance 
period. The last live contact would be 
calculated based on the date the 
borrower’s forbearance program is 
scheduled to expire under the terms of 
the agreement. The Bureau proposes to 
apply the requirement to the end of the 
borrower’s forbearance agreement in 
part because it believes that borrowers 
may defer consideration of loss 
mitigation options until the end of their 
current forbearance program. The 
Bureau believes the information 
provided by proposed § 1024.39(e)(2) 
may be most successful in prompting 
borrower action closer to when 
borrowers are likely to take that action, 
rather than, for example, at the 
beginning of forbearance periods. 
Additionally, the Bureau understands 
that some mortgage investors have 
added specific contact requirements for 
the COVID–19 emergency, and generally 
those contacts must occur just prior to 
the end of certain forbearance 
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programs.101 The Bureau is aware these 
requirements may have similar or 
congruent content requirements,102 but 
are generally only provided just prior to 
the end of forbearance programs. To 
prevent unnecessarily duplicative 
servicer efforts and potential borrower 
confusion, the Bureau’s proposed timing 
for § 1024.39(e)(2) requires the 
additional information be provided 
promptly after establishing the last 
required live contact prior to the end of 
the forbearance period. 

The Bureau seeks comment on all 
aspects of proposed § 1024.39(e)(2). 
Specifically, the Bureau seeks comment 
on whether it should consider 
alternative timing requirements. The 
Bureau considered requiring that 
proposed § 1024.39(e)(2) occur a set 
number of days before the end of the 
forbearance program, for example, 45 
days, but was concerned this would not 
necessarily allow the servicer to provide 
the information promptly after 
establishing live contact under existing 
requirements. Further, the Bureau was 
concerned that this may conflict with 
investor requirements, requiring 
duplicative contacts to the borrower 
which may be confusing. 

Relatedly, the Bureau also seeks 
comment on whether proposed 
§ 1024.39(e)(2) would conflict with or 
duplicate similar investor requirements. 
The Bureau is aware that some investors 
have specific content, format, and 
timing requirements for servicers when 
contacting borrowers in COVID–19- 
related forbearance programs 
approaching the end of their programs. 
For example, during the current crisis, 
the GSEs have added additional quality 
right party contacts (QRPCs) for 
servicers to ensure they contact 
borrowers in forbearance.103 The Bureau 

seeks comment on whether proposed 
§ 1024.39(e)(2) would conflict with or 
duplicate investor requirements such as 
these, particularly considering the 
proposal and investor requirements 
respective format, content, and timing. 

The Bureau also seeks comment on 
whether to require these expanded 
communications with all borrowers in 
forbearance until the sunset date rather 
than limiting the scope to borrowers in 
a forbearance made available to 
borrowers experiencing a COVID–19 
related hardship. Proposed 
§ 1024.39(e)(2) limits the scope of the 
proposed new requirements to 
situations where the borrower is in a 
forbearance program made available to 
borrowers experiencing a COVID–19 
related hardship. The Bureau also 
proposes an August 31, 2022 sunset date 
for the proposed new requirement. The 
Bureau seeks comment on whether 
expanding the proposed requirement to 
include all borrowers in forbearance 
would be easier for servicers to 
implement. 

The Bureau also seeks comment on 
whether it has appropriately limited the 
number of times the borrower should 
receive the information in proposed 
§ 1024.39(e)(2). Given that the current 
crisis may mean borrowers may need to 
seek one or more extensions of their 
forbearance programs, the Bureau 
recognizes that tying the proposed 
timing of the requirements in 
§ 1024.39(e)(2) to the end of the 
forbearance could result in some 
borrowers receiving the information 
more than once if the borrower extends 
the forbearance program. The Bureau 
seeks comment on whether the 
duplicity of information would be 
confusing for borrowers, and if there is 
an alternative approach that would 
prevent this duplicity. 

Additionally, the Bureau seeks 
comment on the scope of the content in 
proposed § 1024.39(e)(2). The Bureau 
proposed only to require servicers to 
provide the date the borrower’s 
forbearance program ends and to list 
and briefly describe loss mitigation 
options made available to certain 
borrowers and to identify the actions the 
borrower must take to be evaluated for 
such options. Given potential borrower 

confusion about the impacts of 
foreclosure on their mortgage, as 
discussed above, the Bureau also 
considered requiring the servicer to 
provide the borrower with information 
to help the borrower identify whether 
they may be referred to foreclosure if 
they did not obtain additional loss 
mitigation at the end of the forbearance 
program, such as information about the 
repayment options detailed in the 
forbearance agreement, the credit 
reporting impacts during the 
forbearance period, or the delinquency 
status of their account at the end of the 
forbearance program. However, the 
Bureau is concerned that this 
information may not be readily available 
to the servicer’s assigned personnel or 
may be too complex to provide in a 
meaningful way during a live contact. 
The Bureau is also concerned that this 
may further cause borrowers to view 
servicer contacts as adversarial and with 
apprehension, rather than as a 
collaboration to bring the account 
current. The Bureau seeks comment on 
whether this information should be 
required under proposed 
§ 1024.39(e)(2), and if so, seeks 
suggestions on borrower-friendly ways 
to provide that information. 

Finally, the Bureau seeks comment on 
whether proposed § 1024.39(e)(2) 
should exclude borrowers who will not 
need loss mitigation at the end of their 
forbearance because, for example, the 
terms of their forbearance agreement 
include or are combined with an 
agreement for deferral of the forborne 
amounts or a repayment plan. The 
Bureau considered adding qualifiers to 
proposed § 1024.39(e)(2) that would 
limit application of the provision to 
only those borrowers whose mortgage 
accounts would be considered 
delinquent after the forbearance 
program, or to borrowers whose 
forbearance agreements did not include 
a provision, such as deferral, that would 
bring the account current if the 
borrower performed under the terms of 
the forbearance agreement. The Bureau 
ultimately did not include these 
qualifiers in the proposal because it 
understands that it may be unlikely that 
a forbearance program would include 
such a provision to bring the account 
current. The Bureau seeks comment on 
whether it should consider one of these 
qualifiers. The Bureau also seeks 
comment on whether it should limit the 
scope of proposed § 1024.39(e)(2) to 
exclude borrowers with forbearance 
agreements that bring the borrower’s 
account current in some way if the 
borrower performs under the terms of 
the agreement. 
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104 Small servicers, as defined in Regulation Z, 12 
CFR 1026.41(e)(4) are not subject to these 
requirements. 12 CFR 1024.30(b)(1). 

105 However, a servicer would not be required to 
continue reasonable diligence efforts if the borrower 
accepts a loss mitigation option offered based on 
the evaluation of an incomplete application 
pursuant to § 1024.41(c)(2)(v) or proposed 
§ 1024.41(c)(2)(vi). 

Section 1024.41 Loss Mitigation 
Procedures 

41(b) Receipt of a Loss Mitigation 
Application 

41(b)(1) Complete Loss Mitigation 
Application 

Section 1024.41(b)(1) provides that a 
complete loss mitigation application 
means an application in connection 
with which a servicer has received all 
the information that the servicer 
requires from a borrower in evaluating 
applications for the loss mitigation 
options available to the borrower. It 
further provides that a servicer shall 
exercise reasonable diligence in 
obtaining documents and information to 
complete a loss mitigation 
application.104 

Comment 41(b)(1)–4 provides 
guidance to servicers on what is 
considered reasonable diligence to 
complete loss mitigation applications. 
In general, a servicer must request 
information necessary to make a loss 
mitigation application complete 
promptly after receiving the loss 
mitigation application. Comment 
41(b)1–4.iii discusses a servicer’s 
reasonable diligence obligations when a 
servicer offers a borrower a short-term 
payment forbearance program or a short- 
term repayment plan based on an 
evaluation of an incomplete loss 
mitigation application and provides the 
borrower the written notice pursuant to 
§ 1024.41(c)(2)(iii). If the borrower 
remains in compliance with the short- 
term payment forbearance program or 
short-term repayment plan, and the 
borrower does not request further 
assistance, the servicer may suspend 
reasonable diligence efforts until near 
the end of the payment forbearance 
program or repayment plan. However, if 
the borrower fails to comply with the 
program or plan or requests further 
assistance, the servicer must 
immediately resume reasonable 
diligence efforts. Near the end of a 
short-term payment forbearance 
program offered based on an evaluation 
of an incomplete loss mitigation 
application pursuant to 
§ 1024.41(c)(2)(iii), and prior to the end 
of the forbearance period, if the 
borrower remains delinquent, a servicer 
must contact the borrower to determine 
if the borrower wishes to complete the 
loss mitigation application and proceed 
with a full loss mitigation evaluation. 
For the reasons discussed below, the 
Bureau is amending comment 41(b)(1)– 
4 to clarify the expectations for servicers 

when the borrower is in a short-term 
payment forbearance made available to 
a borrower with a COVID–19-related 
hardship that was offered based on the 
evaluation of an incomplete application. 

During the past year, mortgage 
servicers have offered short-term 
payment forbearance options like 
forbearance programs made available by 
the CARES Act to borrowers facing 
COVID–19-related hardships. As 
discussed more fully in part II, over 2 
million borrowers remain in forbearance 
programs, including large numbers who 
will have been in forbearance programs 
for over a year when they exit. It is 
expected that a large number of 
borrowers who took advantage of a full 
18 months of forbearance made 
available to borrowers with federally 
backed mortgages will begin to exit 
forbearance in September 2021. The 
Bureau expects that these borrowers 
will have had longer term hardships and 
may require loan modifications or other 
loss mitigation options to bring their 
loans current and to avoid referral to 
foreclosure. The Bureau is also 
concerned that the present unique 
circumstances, where forbearance 
periods can be extended to 18 months, 
have interfered with borrower’s ability 
to understand and focus on the risk of 
foreclosure after the forbearance period 
and important information regarding 
foreclosure avoidance options. Indeed, 
in the circumstances of the pandemic, a 
borrower in a long-term forbearance 
with no immediate payments due and 
with protection from foreclosure may be 
likely to defer consideration of their 
long-term ability to meet their monthly 
mortgage payment obligations in favor 
of short-term needs concerning health, 
childcare, and lost wages. The Bureau is 
also concerned servicers may face 
challenges when a large number of 
borrowers may be exiting forbearance 
and seeking loss mitigation review 
within the same short period of time 
later this year. During the COVID–19 
emergency, to help maximize the 
likelihood that borrowers exiting 
forbearance have sufficient time to 
complete a loss mitigation application 
and the opportunity to start being be 
evaluated for loss mitigation options 
before exiting forbearance, servicers 
need to reach out to borrowers to 
perform reasonable diligence regarding 
completion of an incomplete loss 
mitigation application with ample time 
before a forbearance ends. 

Current comment 41(b)(1)–4.iii 
provides that reasonable diligence 
means servicers must contact the 
borrower before the short-term payment 
forbearance program ends, but it does 
not specify when servicers must make 

the contact. The Bureau is concerned 
that some servicers may not make this 
contact early enough for borrowers 
affected by the unique circumstances of 
the COVID-emergency to complete a 
loss mitigation application before the 
end of the forbearance period. 
Therefore, the Bureau believes that it 
may be appropriate to provide 
additional clarity as to when servicers 
must make this contact with certain 
borrowers during this time. 

For these reasons, the Bureau is 
proposing to add a new comment 
41(b)1–4.iv which states that if the 
borrower is in a short term payment 
forbearance program made available to 
borrowers experiencing a financial 
hardship due, directly or indirectly, to 
the COVID–19 emergency, including a 
payment forbearance program made 
pursuant to the Coronavirus Economic 
Stability Act, section 4022 (15 U.S.C. 
9056), that was offered based on 
evaluation of an incomplete application, 
a servicer must contact the borrower no 
later than 30 days prior to the end of the 
forbearance period to determine if the 
borrower wishes to complete the loss 
mitigation application and proceed with 
a full loss mitigation evaluation. If the 
borrower requests further assistance, the 
servicer should exercise reasonable 
diligence to complete the application 
prior to the end of the forbearance 
period. The servicer must also continue 
to exercise reasonable diligence to 
complete the loss mitigation application 
prior to the end of forbearance 
period.105 

The Bureau intends proposed 
comment 41(b)1–4.iv to work with the 
proposed new intervention live contact 
requirements in proposed 
§ 1024.39(e)(2) to ensure borrowers 
receive notification of loss mitigation 
options that would be available after 
their COVID–19-related forbearance 
program ends. Because the reasonable 
diligence obligations described in 
§ 1024.41(b)(1) only apply if a borrower 
has submitted an incomplete loss 
mitigation application, proposed 
comment 41(b)(1)–4.iv would not apply 
to borrowers who are in forbearance 
programs that were offered without any 
evaluation of a loss mitigation 
application. Proposed § 1024.39(e)(2), 
however, would generally apply to 
delinquent borrowers with whom the 
servicer established live contact 
pursuant to section 1024.39(a), even if 
they have not submitted an incomplete 
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106 Id. 

107 85 FR 39055, 39059, 39061–62 (June 30, 2020) 
(a description of the criteria that deferrals and 
partial claims must meet to qualify for the 
exception in § 1024.41(c)(2)(v)). The Bureau is 
proposing similar criteria for the proposed new 
exception, with adjustments for the different types 
of loss mitigation programs that the Bureau intends 
for the proposed new exception to cover. 

108 See supra note 61 and accompanying text. 

loss mitigation application. Together, 
the two provisions would complement 
each other to ensure that borrowers 
receive information about loss 
mitigation options that may be available 
at the end of their forbearance period. 

Requiring servicers to contact the 
borrower at least 30 days prior to the 
end of the forbearance as set out in 
proposed § 1024.41(b)(1)–4 should help 
maximize the likelihood that borrowers 
have time to complete a loss mitigation 
application while being close enough to 
the end of forbearance that borrowers 
are incentivized to actually do so. The 
Bureau solicits comment on the 
proposed 30-day deadline for 
completing the reasonable diligence 
contact at the end of the forbearance and 
whether a different deadline is 
appropriate. 

Proposed comment 41(b)(1)–4.iv 
limits the circumstances when servicers 
must comply with the requirements of 
the proposed comment to situations 
when the borrower is in a short-term 
payment forbearance program made 
available to borrowers experiencing a 
COVID–19 related hardship. The Bureau 
solicits comment on whether to, instead, 
extend these requirements to all 
borrowers exiting short-term payment 
forbearance programs during a specified 
time period. The Bureau seeks comment 
on whether that alternative would be 
easier for servicers to implement. 

41(c) Evaluation of Loss Mitigation 
Applications 

41(c)(2)(i) In General 

Section 1024.41(c)(2)(i) states that, in 
general, servicers shall not evade the 
requirement to evaluate a complete loss 
mitigation application for all loss 
mitigation options available to the 
borrower by making an offer based upon 
an incomplete application. For ease of 
reference, this section-by-section 
analysis generally refers to this 
provision as the ‘‘anti-evasion 
requirement.’’ Currently, the provision 
identifies three general exceptions to 
this anti-evasion requirement, 
§ 1024.41(c)(2)(ii), (iii), and (v). As 
further described in the section-by- 
section analysis of § 1024.41(c)(2)(vi) 
below, the Bureau is proposing to add 
a temporary exception to this anti- 
evasion requirement in new 
§ 1024.41(c)(2)(vi) for certain loan 
modification options made available to 
borrowers experiencing COVID–19- 
related hardships. The Bureau is 
therefore proposing to amend 
1024.41(c)(2)(i) to reference the new 
proposed exception in 
§ 1024.41(c)(2)(vi). As described more 

fully below, the Bureau solicits 
comment on the proposed amendment. 

41(c)(2)(v) Certain COVID–19-Related 
Loss Mitigation Options 

Section 1024.41(c)(2)(v) currently 
allows servicers to offer a borrower 
certain loss mitigation options made 
available to borrowers experiencing a 
COVID–19-related hardship based upon 
the evaluation of an incomplete 
application, provided that certain 
criteria are met. The Bureau added this 
provision to the mortgage servicing 
rules in its June 2020 IFR. Section 
1024.41(c)(2)(v)(A)(1) refers to a 
COVID–19-related hardship as a 
financial hardship due, directly or 
indirectly, to the COVID–19 emergency. 
Section 1024.41(c)(2)(v)(A)(1) further 
states that the term COVID–19 
emergency has the same meaning as 
under the Coronavirus Economic 
Stabilization Act, section 4022(a)(1) (15 
U.S.C. 9056(a)(1)). 

As discussed in the section-by-section 
analysis of § 1024.30, the Bureau is 
proposing to define the term ‘‘COVID– 
19-related hardship’’ for purposes of 
subpart C, including § 1024.41(c)(2)(v), 
as ‘‘a financial hardship due, directly or 
indirectly, to the COVID–19 emergency 
as defined in the Coronavirus Economic 
Stabilization Act, section 4022(a)(1) (15 
U.S.C. 9056(a)(1)).’’ Thus, the Bureau 
proposes a conforming amendment to 
§ 1024.41(c)(2)(v) to utilize the proposed 
new term. The Bureau does not intend 
for this proposed amendment to 
substantively change § 1024.41(c)(2)(v). 
The Bureau solicits comment on the 
proposed amendment to 
§ 1024.41(c)(2)(v) and does not seek 
comment on other aspects of existing 
§ 1024.41(c)(2)(v). 

41(c)(2)(vi) Certain COVID–19-Related 
Loan Modification Options 

Section 1024.41(c)(2)(i) states that, in 
general, servicers shall not evade the 
requirement to evaluate a complete loss 
mitigation application for all loss 
mitigation options available to the 
borrower by making an offer based upon 
an incomplete application.106 The 
Bureau added a temporary exception to 
this anti-evasion requirement in its June 
2020 IFR. This exception currently 
allows servicers to offer a borrower 
certain loss mitigation options made 
available to borrowers experiencing a 
COVID–19-related hardship based upon 
the evaluation of an incomplete 
application, provided that certain 
criteria are met. These criteria are 
intended to align with the criteria 
outlined in FHFA’s COVID–19 payment 

deferral and other comparable programs, 
such as FHA’s COVID–19 partial 
claim.107 For the reasons discussed 
below, the Bureau is proposing to add 
a new temporary exception to the anti- 
evasion requirement in § 1024.41(c)(2)(i) 
in new § 1024.41(c)(2)(vi) for certain 
loan modification options made 
available to borrowers with COVID–19- 
related hardships. 

As described in more detail in the 
section-by-section analysis of 
§ 1024.41(f), § 1024.41(f)(1) generally 
prohibits a servicer from making the 
first notice or filing required by 
applicable law for any judicial or non- 
judicial foreclosure process, unless the 
borrower’s mortgage loan obligation is 
more than 120 days delinquent. 
Regulation X generally refers to this 
prohibition as a pre-foreclosure review 
period. For ease of reference, this 
section-by-section analysis generally 
refers to the first notice or filing 
required by applicable law for any 
judicial or non-judicial foreclosure 
process as ‘‘foreclosure referral’’ or the 
‘‘first notice or filing.’’ 

As discussed in part II, Federal 
foreclosure moratoria are scheduled to 
end in late June 2021, and borrowers 
who entered CARES Act forbearance 
programs when those programs first 
became available and extended them to 
the maximum time period will be 
required to begin repayment in 
September 2021. Most borrowers with 
loans that are still in forbearance 
programs as of April 2021 will be 
required to exit by the end of November 
2021. This could result in a sudden and 
sharp increase in loss mitigation-related 
default servicing activity around the 
same time. Because forbearance 
generally does not pause the 
homeowner’s underlying 
delinquency,108 many borrowers with 
loans that are currently in forbearance 
programs will become eligible for 
foreclosure referral shortly after exiting 
a forbearance program or as soon as 
Federal foreclosure moratoria are lifted, 
unless their delinquencies are resolved. 
Often forbearance agreements do not 
specify how borrowers must repay the 
forborne payments at the conclusion of 
the forbearance program. 

Through certain loss mitigation 
options, such as payment deferral and 
loan modification programs, eligible 
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109 85 FR 39055, 39060–61 (June 30, 2020). 

110 As discussed more fully below, receiving a 
streamlined loan modification under the proposed 
exception based on an incomplete application 
generally would not remove a borrower’s right 
under § 1024.41 to submit a complete loss 
mitigation application and receive an evaluation for 
all available loss mitigation options. 

111 2013 RESPA Servicing Final Rule, supra note 
13, at 10828. 

borrowers can eliminate the immediate 
potential risk of foreclosure referral. 
Certain investors and insurers, such as 
the GSEs and FHA, permit servicers to 
offer some of these programs using 
streamlined application procedures, 
under which they do not need to collect 
a complete loss mitigation application 
from the borrower. 

For example, as the Bureau discussed 
in the June 2020 IFR, the FHFA COVID– 
19 payment deferral and certain similar 
programs provide benefits both to 
borrowers and servicers during the 
COVID–19 emergency. Through these 
programs, borrowers who can resume 
their normal periodic payments but who 
cannot afford to repay the forborne or 
delinquent amounts in the short-term 
would be able to eliminate the 
immediate potential risk of losing their 
homes to foreclosure, resume repaying 
the mortgage loan with no delinquency 
and no additional fees or interest, and 
better plan how eventually to repay the 
forborne or delinquent amount that has 
been deferred. In addition, the Bureau 
noted that permitting servicers to utilize 
streamlined application procedures to 
offer these options would help ensure 
that servicers have sufficient resources 
to address requests from the unusually 
large number of borrowers who will be 
seeking assistance as many forbearance 
programs end. The Bureau 
acknowledged that borrowers accepting 
a loss mitigation option under the new 
streamlined procedures permitted in the 
June 2020 IFR would not receive 
protections under § 1024.41 that are 
critical in other circumstances, but 
concluded that other new protections 
established in the IFR would provide 
sufficient safeguards for borrowers in 
the narrow context of the COVID–19 
emergency.109 

As discussed in part II, it appears that 
many borrowers who will exit 
forbearance programs in November 2021 
will do so with lengthy delinquencies 
and may be in need of post-forbearance 
foreclosure avoidance options, such as 
loan modifications that lower their 
monthly payments, extend the term of 
the loan, or both. The Bureau believes 
that it may be appropriate to add a new 
exception to the servicing rule’s anti- 
evasion requirement for certain loan 
modification options, like the GSEs’ flex 
modification programs, FHA’s COVID– 
19 owner-occupant loan modification, 
and other comparable programs 
(‘‘streamlined loan modifications’’). Like 
the payment deferral programs 
discussed in the June 2020 IFR, the 
Bureau understands that servicers may 
utilize streamlined application 

procedures for these programs that do 
not require a borrower to submit a 
complete loss mitigation application. 
The Bureau believes that providing 
additional flexibility under the rule’s 
loss mitigation procedures for certain 
streamlined loan modifications may be 
appropriate during the COVID–19 
emergency, which presents 
extraordinary circumstances. 

Streamlined application procedures, 
such as those authorized by the GSEs for 
certain loss mitigation options such as 
flex modifications, may help ensure that 
servicers have sufficient resources to 
efficiently and accurately respond to 
loss mitigation assistance requests from 
the unusually large number of 
borrowers who will be seeking 
assistance from them in the coming 
months as Federal foreclosure moratoria 
and many forbearance programs end. 
And borrowers dealing with the social 
and economic effects of the COVID–19 
emergency may be less likely than they 
would be under normal circumstances 
to take the steps necessary to complete 
a loss mitigation application to receive 
a full evaluation. This could prolong 
their delinquencies and put them at risk 
for foreclosure referral. Moreover, by 
allowing servicers to assist borrowers 
eligible for streamlined loan 
modifications more efficiently, servicers 
will have more resources to provide 
other loss mitigation assistance to 
borrowers who are ineligible for or do 
not want streamlined loan 
modifications. 

The Bureau believes that loan 
modifications that satisfy the proposed 
eligibility criteria for the new exception 
to the anti-evasion requirement would 
protect borrowers from certain potential 
harms, such as the financial strain of 
being required to quickly repay all 
forborne amounts, if they accept an offer 
of a loan modification eligible for the 
proposed new exception.110 As 
discussed more fully below, to be 
eligible for the proposed new exception, 
the loan modification option would 
need to satisfy certain criteria. 
Specifically, the loan modifications 
eligible for the proposed new exception 
must limit a potential term extension to 
480 months, not increase the required 
monthly principal and interest payment, 
not charge a fee associated with the 
option, and waive certain other fees or 
charges. For loan modifications to 
qualify under the proposed new 

exception, they must not charge interest 
on amounts that are deferred and will 
not become due until the mortgage loan 
is refinanced, the mortgaged property is 
sold, or the loan modification matures. 
However, loan modifications that charge 
interest on past due amounts that are 
capitalized into a new modified term 
could qualify for the proposed new 
exception, as long as they otherwise 
satisfy all of the criteria in proposed 
§ 1024.41(c)(2)(vi)(A). To qualify for the 
proposed new exception, a loan 
modification must also either be 
designed to end any preexisting 
delinquency on the mortgage loan upon 
the borrower satisfying the servicer’s 
requirements for completing a trial loan 
modification plan and accepting a 
permanent loan modification or cause 
any preexisting delinquency to end 
upon the borrower’s acceptance of the 
offer. 

These proposed criteria are intended 
to remove the immediate threat of 
foreclosure referral. They also would 
help ensure that borrowers in 
forbearance programs would not face 
any additional fees or a balloon 
payment immediately after their 
forbearance programs end, and they 
would ease the financial strain of having 
to make additional payments to repay 
any past due amounts. As a result of the 
proposed eligibility criteria, borrowers 
receiving one of the covered loan 
modifications would have additional 
time to repay past due amounts that 
may be capitalized and would have 
years to plan to address amounts due 
that are deferred until the mortgage loan 
is refinanced, the mortgaged property is 
sold, or the loan modification matures. 
This may be particularly important 
during the COVID–19 emergency, as 
many borrowers may be facing extended 
periods of economic uncertainty. 

The Bureau acknowledges that 
borrowers accepting a loan modification 
offer under the new proposed exception 
would not receive protections under 
§ 1024.41 that are critical in other 
circumstances. As the Bureau explained 
in the 2013 RESPA Servicing Final Rule, 
the general requirement to evaluate a 
borrower for all available loss mitigation 
options based on a single, complete 
application ensures that borrowers have 
a full understanding of their loss 
mitigation options when deciding on a 
program.111 It also makes the loss 
mitigation application process more 
efficient by eliminating multiple, 
sequential evaluations that are 
sometimes based on similar application 
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112 Id. 

113 As noted above, for loan modifications to 
qualify under the proposed new exception, they 
must not charge interest on amounts that are 
deferred and will not become due until the 
mortgage loan is refinanced, the mortgaged property 
is sold, or the loan modification matures. However, 
loan modifications that charge interest on past due 
amounts that are capitalized into a new modified 
term could qualify for the proposed new exception, 
as long as they otherwise satisfy all of the criteria 
in proposed § 1024.41(c)(2)(vi)(A). 

information,112 with the resulting 
efficiency often saving borrowers time 
and resources. 

The Bureau believes that the 
exception set forth in proposed 
§ 1024.41(c)(2)(vi) would be unlikely to 
affect this benefit in most cases, given 
the narrow scope and particular 
circumstances of the proposed 
exception. Even if a borrower may be 
interested in and eligible for another 
form of loss mitigation besides a 
streamlined loan modification, receiving 
a streamlined loan modification would 
not generally remove the borrower’s 
right under § 1024.41 to submit a 
complete loss mitigation application 
and receive an evaluation for all 
available options after the streamlined 
loan modification is in place. 

Further, to be eligible for the 
exception under proposed 
§ 1024.41(c)(2)(vi)(A), a loan 
modification must bring the loan 
current or be designed to end any 
preexisting delinquency on the 
mortgage loan upon the borrower 
satisfying the servicer’s requirements for 
completing a trial loan modification 
plan and accepting a permanent loan 
modification. In most cases, a borrower 
must be more than 120 days delinquent 
before a servicer may make the first 
notice or filing required under 
applicable law to initiate foreclosure 
proceedings. Thus, if a borrower wishes 
to pursue another loss mitigation option 
after accepting a permanent loan 
modification offer, the borrower will 
still have a considerable amount of time 
to complete a loss mitigation 
application before they would be at risk 
for foreclosure. 

Additionally, if a borrower fails to 
perform under a trial loan modification 
plan offered pursuant to proposed 
§ 1024.41(c)(2)(vi)(A) or requests further 
assistance, under proposed 
§ 1024.41(c)(2)(vi)(B) the servicer must 
immediately resume reasonable 
diligence efforts to collect a complete 
loss mitigation application as required 
under § 1024.41(b)(1). As further 
discussed below, the Bureau seeks 
comment about whether and in what 
manner to provide additional 
foreclosure protections to borrowers 
who have accepted a trial loan 
modification plan offered pursuant to 
proposed § 1024.41(c)(2)(vi)(A), but 
whose loans have not yet been 
permanently modified. 

The Bureau requests comment on all 
aspects of proposed § 1024.41(c)(2)(vi), 
including on whether the proposed new 
exception would establish sufficient 
protections for borrowers and whether it 

would provide operational benefits for 
servicers. The Bureau also requests 
comment on whether the Bureau should 
adopt additional or different eligibility 
criteria. The Bureau also solicits 
comment on whether proposed 
§ 1024.41(c)(2)(vi) would adequately 
preserve a borrower’s rights under 
§ 1024.41 to submit a complete loss 
mitigation option and receive an 
evaluation for all available loss 
mitigation options after the borrower 
accepts an offer under proposed 
§ 1024.41(c)(2)(vi). Additionally, the 
Bureau solicits comment on whether 
and how a borrower’s future eligibility 
for loss mitigation options may be 
impacted after a borrower accepts or 
rejects an offer for a streamlined loan 
modification under proposed 
§ 1024.41(c)(2)(vi). 

41(c)(2)(vi)(A) 
The Bureau is proposing to add a 

temporary exception to the anti-evasion 
requirement in § 1024.41(c)(2)(i) under 
new § 1024.41(c)(2)(vi) for certain loan 
modifications that are made available to 
borrowers experiencing COVID–19- 
related hardships and that satisfy 
certain criteria specified in proposed 
§ 1024.41(c)(2)(vi)(A)(1)–(4), described 
more fully below. Proposed 
§ 1024.41(c)(2)(vi)(A)(1)–(4) sets forth 
the minimum specific criteria that the 
loan modification option would have to 
meet for the new anti-evasion 
requirement exception to apply. Under 
the proposal, the loan modification 
option would need to extend the term 
of the loan by no more than 480 months 
from the date the loan modification is 
effective and not cause the borrower’s 
monthly required principal and interest 
payment to increase. For a loan 
modification option to qualify, a 
servicer would also be prohibited from 
charging interest on amounts that the 
borrower is permitted to delay paying 
until the mortgage loan is refinanced, 
the mortgaged property is sold, or the 
loan modification matures. In addition, 
the servicer would be prohibited from 
charging any fee in connection with the 
loan modification option, and the 
servicer must waive all existing late 
charges, penalties, stop payment fees, or 
similar charges promptly upon the 
borrower’s acceptance of the loan 
modification option. The proposed anti- 
evasion requirement exception would 
also be limited to loan modification 
options made available to borrowers 
experiencing COVID–19-related 
hardships, and it would require that 
either the borrower’s acceptance of the 
loan modification offer end any 
preexisting delinquency on the 
mortgage loan or the loan modification 

offer be designed to end any preexisting 
delinquency upon the borrower 
satisfying the servicer’s requirements for 
completing a trial loan modification 
plan and accepting a permanent loan 
modification. 

The Bureau understands that certain 
loan modification programs, including 
the GSEs’ flex modifications, can 
involve, among other features, the 
capitalization of past due amounts, 
potential resetting of the interest rate, 
and deferral of principal to reach a 
certain mark-to-market loan to value 
ratio. The Bureau is not proposing to 
require or prohibit the incorporation of 
these features into loan modifications 
for them to qualify for the proposed 
exception outlined in 
§ 1024.41(c)(2)(vi).113 A loan 
modification option would qualify for 
the proposed exception as long as it 
satisfies all of the applicable criteria in 
§ 1024.41(c)(2)(vi)(A). In allowing 
flexibility beyond the proposed term 
extension limits and monthly payment 
increase prohibition in proposed in 
§ 1024.41(c)(2)(vi)(A), the Bureau seeks 
to ensure that a variety of loan 
modifications are available to borrowers 
experiencing COVID–19-related 
hardships. 

The Bureau solicits comment on the 
proposed amendment, including on 
whether the Bureau should consider 
additional criteria for the proposed new 
exception and on whether the proposed 
criteria would present obstacles for 
servicers in utilizing the proposed new 
exception. 

41(c)(2)(vi)(A)(1) 

Under proposed 
§ 1024.41(c)(2)(vi)(A), servicers would 
be permitted to offer a loan modification 
based on evaluation of an incomplete 
application, as long as the loan 
modification meets all of the additional 
criteria set forth in 
§ 1024.41(c)(2)(vi)(A)(1)–(4). Under 
proposed § 1024.41(c)(2)(vi)(A)(1), the 
first criterion is that the loan 
modification must extend the term of 
the loan by no more than 480 months 
from the date the loan modification is 
effective and not cause the borrower’s 
monthly required principal and interest 
payment to increase. 
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114 See Fed. Home Loan Mortg. Corp., Freddie 
Mac Flex Modification Reference Guide (Mar. 2021), 
https://sf.freddiemac.com/content/_assets/ 
resources/pdf/other/flex_mod_ref_guide.pdf; Fed. 
Nat’l Mortg. Ass’n, Servicing Guide: D2–3.2–07: 
Fannie Mae Flex Modification (Sept. 9, 2020), 
https://servicing-guide.fanniemae.com/THE- 
SERVICING-GUIDE/Part-D-Providing-Solutions-to- 
a-Borrower/Subpart-D2-Assisting-a-Borrower-Who- 
is-Facing-Default-or/Chapter-D2-3-Fannie-Mae-s- 
Home-Retention-and-Liquidation/Section-D2-3-2- 
Home-Retention-Workout-Options/D2-3-2-07- 
Fannie-Mae-Flex-Modification/1042575201/D2-3-2- 
07-Fannie-Mae-Flex-Modification-09-09-2020.htm. 

115 U.S. Dep’t of Hous. and Urban Dev., Mortgagee 
Letter 2021–05 at 10 (Feb. 16, 2021), https://
www.hud.gov/sites/dfiles/OCHCO/documents/ 
2021-05hsgml.pdf. 

116 The Bureau notes that a similar provision in 
the existing COVID–19 related anti-evasion 
requirement exception, § 1024.41(c)(2)(v)(A)(1), 
does not reference loan modification maturity but 
instead references the point when the term of the 
mortgage loan ends. Section 1024.41(c)(2)(v)(A)(1) 
goes on to define the term of the mortgage loan as 
the term of the mortgage loan according to the 
obligation between the parties in effect when the 
borrower is offered the loss mitigation option. The 
Bureau understands that, when streamlined loan 
modifications involve deferral of certain amounts 
until the end of the loan, the GSEs and FHA defer 
these amounts until the end of the modified loan 
term. By contrast, for payment deferral programs 
that may qualify for the existing anti-evasion 
requirement exception in § 1024.41(c)(2)(v), the 
GSEs and FHA defer certain amounts until the end 
of term in effect prior to the servicer offering the 
loss mitigation option which, in most cases, is 
likely the original term of the loan. The Bureau 
emphasizes that it does not intend to substantively 
change the requirements of existing 
§ 1024.41(c)(2)(v). 

As noted in the section-by-section 
analysis of § 1024.41(c)(2)(vi) above, the 
Bureau believes that it may be 
advantageous to borrowers and servicers 
alike to facilitate the timely transition of 
eligible borrowers into certain 
streamlined loan modifications that 
enable borrowers experiencing COVID– 
19-related hardships to quickly resume 
repaying the mortgage loan with no 
delinquency and thus eliminate the 
immediate potential risk of referral to 
foreclosure. 

The Bureau understands that the 
GSEs offer a flex modification entailing, 
among other terms, an extension of the 
borrower’s mortgage term to 480 months 
and no increase in the monthly required 
principal and interest payment 
amount.114 Similarly, FHA offers a 
COVID–19 owner occupant loan 
modification with a term of 360 months 
that, except in certain circumstances, 
does not entail an increase in the 
monthly required principal and interest 
payment amount. FHA guidance 
provides that a borrower’s monthly 
required principal and interest payment 
amount may increase if the borrower 
‘‘has exhausted the 30 percent 
maximum statutory value of all Partial 
Claims for an FHA-insured 
Mortgage.’’ 115 

The Bureau believes that the proposed 
term extension requirements and 
prohibitions on monthly required 
principal and interest payment amount 
increases adopted by the GSEs and FHA 
will provide valuable assistance to 
borrowers qualifying for these programs 
in avoiding foreclosure and resolving 
delinquencies. Therefore, the Bureau is 
proposing to permit servicers to offer a 
loan modification based on evaluation 
of an incomplete application that 
extends the term of the loan by no more 
than 480 months from the date the loan 
modification is effective and does not 
cause the borrower’s monthly required 
principal and interest payment to 
increase, as long as the loan 
modification meets all of the additional 

criteria set forth in proposed 
§ 1024.41(c)(2)(vi)(A). 

The Bureau solicits comment on this 
proposed eligibility criterion, including 
whether this criterion creates risks for 
borrowers and whether it would present 
implementation challenges for servicers. 
In particular, the Bureau solicits 
comment on whether borrowers and 
servicers may benefit from additional 
flexibility to extend loan terms beyond 
480 months from the date the loan 
modification is effective, and whether 
borrowers and servicers may benefit 
from additional flexibility to increase 
the monthly required principal and 
interest payment amount such as, for 
example, when a borrower’s loan is 
insured by FHA and the borrower has 
exceeded FHA’s applicable thresholds 
for partial claims. 

41(c)(2)(vi)(A)(2) 

Proposed § 1024.41(c)(2)(vi)(A)(2) 
would provide that, to qualify for the 
anti-evasion requirement exception, 
amounts deferred until the mortgage 
loan is refinanced, the mortgaged 
property is sold, or the loan 
modification matures must not accrue 
interest. The GSEs specify in their flex 
modification guidelines that amounts 
deferred until the mortgage loan is 
refinanced, the mortgaged property is 
sold, or the loan modification matures 
must not accrue interest.116 The Bureau 
is proposing the loan modification 
maturity language in 
§ 1024.41(c)(2)(vi)(A)(2) to align with 
what it understands to be the practice of 
the GSEs and FHA in deferring certain 
amounts until the end of the modified 
loan term. 

As noted in the section-by-section 
analysis of proposed 
§ 1024.41(c)(2)(vi)(A) above, proposed 
§ 1024.41(c)(2)(vi)(A) would not 
prohibit the capitalization of past due 

amounts into a new modified term for 
a loan modification to qualify for the 
exception outlined in that section. 
However, when amounts are deferred 
and do not become due until the 
mortgage loan is refinanced, the 
mortgaged property is sold, or the loan 
modification matures, a loan 
modification option would only qualify 
for the anti-evasion requirement 
exception in proposed 
§ 1024.41(c)(2)(vi) if those amounts do 
not accrue interest. This criterion would 
avoid imposing additional economic 
hardship on borrowers who accept an 
offer of a loan modification made 
pursuant to the proposed anti-evasion 
exception. 

The GSEs also specify that amounts 
deferred until the mortgage loan is 
transferred or the unpaid principal 
balance (UPB) is paid off do not accrue 
interest. The Bureau seeks comment on 
whether to specify in a final rule that 
interest cannot be charged on amounts 
deferred until UPB pay off, transfer, or 
both. 

Proposed § 1024.41(c)(2)(vi)(A)(2) 
would also provide that, to qualify for 
the anti-evasion requirement exception 
in § 1024.41(c)(2)(vi), a servicer must 
not charge any fee in connection with 
the loan modification option, and a 
servicer must waive all existing late 
charges, penalties, stop payment fees, or 
similar charges promptly upon the 
borrower’s acceptance of the option. 
This criterion would avoid imposing 
additional economic hardship on 
borrowers who accept an offer of a loan 
modification made pursuant to the 
proposed anti-evasion exception. 

The Bureau notes that some investors 
or insurers, such as FHA, may only 
require servicers to waive fees incurred 
after the beginning of the COVID–19 
pandemic, but provide servicers with 
discretion to waive other fees. The 
Bureau recognizes that offers of loan 
modifications where the servicer elects 
not to waive such fees or charges, 
including some FHA COVID–19 owner 
occupant loan modifications, would not 
qualify for the proposed new anti- 
evasion requirement exception. The 
Bureau invites comment on whether the 
proposed fee waiver provision in 
§ 1024.41(c)(2)(vi)(A)(2) is appropriate 
and on whether it should be further 
limited by, for example, requiring that 
only fees incurred after a certain date be 
waived for a loan modification option to 
qualify for the anti-evasion requirement 
exception in proposed 
§ 1024.41(c)(2)(vi). The Bureau also 
solicits comment on all other aspects of 
proposed § 1024.41(c)(2)(vi)(A)(2). 
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117 12 CFR 1024.41(f)(1). 

118 Small servicers, as defined in Regulation Z, 12 
CFR 1026.41(e)(4), are not subject to these 
requirements. 12 CFR 1024.30(b)(1). 

119 See 12 CFR 1024.39(a) and (b). Also, servicers 
generally must have policies and procedures in 
place to advise borrowers of all of their loss 
mitigation options. 12 CFR 1024.38. During the 
COVID–19 emergency, one of the loss mitigation 
options to be presented to borrowers with federally 
backed mortgages is their right to CARES Act 
forbearance. 

41(c)(2)(vi)(A)(3) 

Proposed § 1024.41(c)(2)(vi)(A)(3) 
would require that, to qualify for the 
anti-evasion requirement exception, the 
loan modification in proposed 
§ 1024.41(c)(2)(vi)(A) must be made 
available to borrowers experiencing a 
COVID–19-related hardship. As 
discussed in the section-by-section 
analysis of § 1024.30, the Bureau is 
proposing to define the term ‘‘COVID– 
19-related hardship’’ as ‘‘a financial 
hardship due, directly or indirectly, to 
the COVID–19 emergency as defined in 
the Coronavirus Economic Stabilization 
Act, section 4022(a)(1) (15 U.S.C. 
9056(a)(1)).’’ 

As noted in part II, the COVID–19 
emergency presents a unique period of 
economic uncertainty, during which 
borrowers may be facing extended 
periods of financial hardship and 
servicers expect to face extraordinary 
operational challenges to assist large 
numbers of delinquent borrowers. The 
Bureau, therefore, proposes to limit the 
proposed anti-evasion requirement 
exception in § 1024.41(c)(2)(vi)(A) to 
loan modifications made available to 
borrowers experiencing a COVID–19- 
related hardship. The Bureau solicits 
comment on whether to, instead, 
condition eligibility on loan 
modifications offered during a specified 
time period, regardless of whether the 
option is available to borrowers with a 
COVID–19 related hardship. The Bureau 
seeks comment on whether that 
alternative would be easier for servicers 
to implement. The Bureau also solicits 
comment on all other aspects of 
proposed § 1024.41(c)(2)(vi)(A)(3). 

41(c)(2)(vi)(A)(4) 

Proposed § 1024.41(c)(2)(vi)(A)(4) 
would require that either the borrower’s 
acceptance of a loan modification offer 
must end any preexisting delinquency 
on the mortgage loan, or a loan 
modification offered must be designed 
to end any preexisting delinquency on 
the mortgage loan upon the borrower 
satisfying the servicer’s requirements for 
completing a trial loan modification 
plan and accepting a permanent loan 
modification, for a loan modification to 
qualify for the proposed anti-evasion 
requirement exception in 
§ 1024.41(c)(2)(vi). As discussed below 
in the section-by-section analysis of 
§ 1024.41(c)(2)(vi)(B), with respect to 
borrowers who may be required to 
complete a trial loan modification plan, 
the Bureau is also proposing in 
§ 1024.41(c)(2)(vi)(B), discussed more 
fully below, to require a servicer to 
immediately resume reasonable 
diligence efforts to complete a loss 

mitigation application as required under 
§ 1024.41(b)(1) if the borrower fails to 
perform under a trial loan modification 
plan offered pursuant to proposed 
§ 1024.41(c)(2)(vi)(A) or if the borrower 
requests further assistance. In the 
section-by-section analysis of 
§ 1024.41(c)(2)(vi)(B), the Bureau also 
solicits comment on providing 
additional foreclosure protections for 
borrowers who may be required to 
complete a trial loan modification plan. 

The Bureau believes that these 
proposed provisions, taken together, 
would help ensure that borrowers who 
accept a loan modification offered under 
proposed § 1024.41(c)(2)(vi) have ample 
time to complete an application and be 
reviewed for all loss mitigation options 
before foreclosure can be initiated. 
Servicers are generally prohibited from 
making the first notice or filing until a 
mortgage loan obligation is more than 
120 days delinquent.117 If the 
borrower’s acceptance of a loan 
modification offer ends any preexisting 
delinquency on the mortgage loan, 
§ 1024.41(f)(1)(i) would prohibit a 
servicer from making a foreclosure 
referral until the loan becomes 
delinquent again, and until that 
delinquency exceeds 120 days. 
Similarly, if the loan modification 
offered is designed to end any 
preexisting delinquency on the 
mortgage loan upon the borrower 
satisfying the servicer’s requirements for 
completing a trial loan modification 
plan and accepting a permanent loan 
modification and the loan modification 
is finalized, § 1024.41(f)(1)(i) would 
prohibit a servicer from making a 
foreclosure referral until the loan 
becomes delinquent again after the trial 
ends, and until that delinquency 
exceeds 120 days. This would provide 
borrowers who become delinquent again 
time to complete an application and be 
reviewed for all loss mitigation options 
before foreclosure can be initiated. 

Additionally, the Bureau notes that 
servicers must still comply with the 
requirements of § 1024.41 for the first 
loss mitigation application submitted 
after acceptance of a loan modification 
offered pursuant to proposed 
§ 1024.41(c)(2)(vi)(A), due to 
§ 1024.41(i)’s requirement that a servicer 
comply with § 1024.41 if a borrower 
submits a loss mitigation application, 
unless the servicer has previously 
complied with the requirements of 
§ 1024.41 for a complete application 
submitted by the borrower and the 
borrower has been delinquent at all 
times since submitting that complete 
application. The proposed exception 

described under new § 1024.41(c)(2)(vi) 
would only apply to offers based on the 
evaluation of an incomplete loss 
mitigation application. Regardless of 
whether the loan modification is 
finalized and therefore resolves any 
preexisting delinquency, a servicer 
would be required to comply with all of 
the provisions of § 1024.41 with respect 
to the first subsequent application 
submitted by the borrower after the 
borrower accepts an offer under 
proposed § 1024.41(c)(2)(vi). 

Additionally, servicers may be 
required to comply with early 
intervention obligations if a borrower’s 
mortgage loan account remains 
delinquent after a loan modification is 
offered and accepted under proposed 
§ 1024.41(c)(2)(vi)(A) (such as when a 
borrower is in a trial loan modification 
plan) or becomes delinquent after a loan 
modification under proposed 
§ 1024.41(c)(2)(vi)(A) is finalized.118 
These include live contact and written 
notification obligations that, in part, 
require servicers to inform borrowers of 
the availability of additional loss 
mitigation options and how the 
borrowers can apply.119 

The Bureau solicits comment on all 
aspects of proposed 
§ 1024.41(c)(2)(vi)(A)(4). 

41(c)(2)(vi)(B) 
Section 1024.41(b)(1) generally 

requires that a servicer exercise 
reasonable diligence to complete any 
loss mitigation application submitted 45 
days or more before a foreclosure sale, 
and § 1024.41(b)(2) requires a servicer to 
review such an application and assess 
its completeness, and to send the 
written notice described in 
§ 1024.41(b)(2) in connection with such 
an application. Proposed 
§ 1024.41(c)(2)(vi)(B) would offer 
servicers relief from these regulatory 
requirements when a borrower accepts a 
loan modification under proposed 
§ 1024.41(c)(2)(vi)(A), but would require 
a servicer to immediately resume 
reasonable diligence efforts as required 
under § 1024.41(b)(1) with regard to any 
loss mitigation application the borrower 
submitted before the servicer’s offer of 
the trial loan modification plan if the 
borrower fails to perform under a trial 
loan modification plan offered pursuant 
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120 2013 RESPA Servicing Final Rule, supra note 
13, at 10827–28. 

121 Id. 

122 12 CFR 1024.41(f)(1). 
123 Similarly, to be eligible for the current 

exception to the anti-evasion requirement under 
§ 1024.41(c)(2)(v)(A), established in the June 2020 
IFR, a loss mitigation option such as a deferral must 
bring the loan current. Thus, if a borrower wishes 
to pursue another loss mitigation option after 
accepting a deferral offered under current 
§ 1024.41(c)(2)(v)(A), the borrower will still have a 
considerable amount of time to complete a loss 
mitigation application before the servicer could 
make the first notice or filing. 

to proposed § 1024.41(c)(2)(vi)(A) or if 
the borrower requests further assistance. 

The protections in § 1024.41(b)(1) and 
(2) are part of a regulatory regime 
designed to ensure that borrowers 
generally receive an evaluation for all 
available loss mitigation options based 
upon a single application. This 
regulatory regime generally is intended 
to ensure that borrowers have a full 
information about their loss mitigation 
options before deciding on a 
program.120 It also makes the loss 
mitigation application process more 
efficient by eliminating multiple, 
sequential evaluations that are 
sometimes based on similar application 
information, with the resulting 
efficiency often saving borrowers time 
and resources.121 

As further discussed above, the 
Bureau believes that the requirements of 
§ 1024.41(b)(1) and (2) may not be 
necessary to protect borrowers in the 
limited context of a loan modification 
offered under proposed 
§ 1024.41(c)(2)(vi)(A). Servicers will be 
dealing with an abnormally high 
number of requests for loss mitigation 
assistance due to the pandemic. If 
servicers were required to exercise 
reasonable diligence to obtain a 
complete application for each of these 
borrowers when they exit forbearance 
programs, as generally required under 
§ 1024.41(b)(1), or to provide borrower- 
specific notifications of the documents 
and information each individual 
applicant must submit to complete the 
application, as required under 
§ 1024.41(b)(2), it would likely interfere 
with their ability to provide effective, 
efficient, and accurate assistance. And 
borrowers dealing with the social and 
economic effects of the COVID–19 
emergency may be less likely than 
normal to take the steps necessary to 
complete a loss mitigation application 
to receive a full evaluation. 

The Bureau notes that, if a borrower 
does wish to pursue a complete 
application and receive the full 
protections of § 1024.41, proposed 
§ 1024.41(c)(2)(vi) would not prohibit 
them from doing so. In addition, as 
discussed in the section-by-section 
analysis of § 1024.41(c)(2)(vi)(A)(4), the 
Bureau stresses that servicers would be 
required to comply with § 1024.41, 
including § 1024.41(b)(1) and (2), if the 
borrower submits a new loss mitigation 
application after accepting a loan 
modification under proposed 
§ 1024.41(c)(2)(vi)(A). 

Additionally, servicers may be 
required to comply with early 
intervention obligations if a borrower’s 
mortgage loan account becomes 
delinquent after a loan modification 
takes effect or remains delinquent due 
to, for example, being in a trial loan 
modification plan, after a borrower 
accepts an offer under proposed 
§ 1024.41(c)(2)(vi)(A). Further, the 
Bureau believes that a borrower whose 
mortgage loan account becomes 
delinquent or remains delinquent after 
acceptance of a loan modification under 
proposed § 1024.41(c)(2)(vi)(A) will 
have sufficient notice that other options 
may be available should the borrower 
wish to submit another application. In 
general, borrowers who previously 
entered into a forbearance program will 
have received at least two written 
notifications earlier in the loss 
mitigation process, as required under 
Regulation X: (1) The written notice 
required under § 1024.41(b)(2) when the 
borrower submits the initial application 
requesting a forbearance program, and 
(2) written notification of the terms and 
conditions of the forbearance program, 
required under § 1024.41(c)(2)(iii), 
stating that the servicer offered the 
program based on evaluation of an 
incomplete application, that other loss 
mitigation options may be available, and 
that the borrower still has the option to 
submit a complete application to receive 
an evaluation for all available options. 

Additionally, many borrowers who 
would receive an offer under proposed 
§ 1024.41(c)(2)(vi)(A) are likely to have 
received early intervention efforts by 
their servicers, including the written 
notice required under Regulation X 
stating, among other things, a brief 
description of examples of loss 
mitigation options that may be 
available, as well as application 
instructions or a statement informing 
the borrower about how to obtain more 
information about loss mitigation 
options from the servicer. 

In light of these protections, as well 
as the safeguards set forth in proposed 
§ 1024.41(c)(2)(vi)(A), the Bureau 
believes that the requirements of 
§ 1024.41(b)(1) and (2) may not be 
necessary to protect borrowers in this 
limited context. Proposed 
§ 1024.41(c)(2)(vi)(B) would therefore 
generally provide that a servicer is not 
required to comply with § 1024.41(b)(1) 
or (2)’s requirements with regard to any 
loss mitigation application the borrower 
submitted prior to the servicer’s offer of 
the loan modification described in 
proposed § 1024.41(c)(2)(vi)(A). 

Trial Loan Modifications 

As discussed above, to be eligible for 
the proposed exception to the anti- 
evasion requirement under 
§ 1024.41(c)(2)(vi), proposed 
§ 1024.41(c)(2)(vi)(A)(4) would require 
that either the borrower’s acceptance of 
a loan modification offer must end any 
preexisting delinquency on the 
mortgage loan, or a loan modification 
offered must be designed to end any 
preexisting delinquency on the 
mortgage loan upon the borrower 
satisfying the servicer’s requirements for 
completing a trial loan modification 
plan and accepting a permanent loan 
modification. In most cases, borrowers 
must be more than 120 days delinquent 
before a servicer may refer a loan to 
foreclosure.122 Thus, if a borrower 
wishes to pursue another loss mitigation 
option after the borrower’s preexisting 
delinquency ends upon their acceptance 
of an offer under § 1024.41(c)(2)(vi)(A), 
the borrower will still have a 
considerable amount of time to 
complete a loss mitigation application 
before they would be at risk for 
foreclosure.123 

The Bureau understands that certain 
loan modification options, such as the 
flex modifications offered by the GSEs, 
require that a borrower complete a trial 
loan modification plan before the loan 
modification is finalized and a 
borrower’s delinquency ends. Borrowers 
seeking this type of loan modification 
who are more than 120 days delinquent 
would likely remain so during the trial 
period, and thus would not be protected 
under § 1024.41(f)(1)(i)’s prohibition on 
foreclosure referral during a trial loan 
modification plan. However, limiting 
the proposed exception to the anti- 
evasion requirement in 
§ 1024.41(c)(2)(vi) to loan modification 
options that bring the borrower current 
upon acceptance of the offer would 
exclude flex modifications requiring 
trial loan modification plans offered by 
the GSEs, a result that would limit the 
scope of the proposed new exception 
too narrowly. 

The Bureau seeks to ensure that 
borrowers are not harmed by a loan 
modification offer that requires the 
completion of a trial loan modification 
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plan before ending any preexisting 
delinquency on the mortgage loan 
account. Specifically, the Bureau wants 
to ensure that, if those borrowers failed 
to perform under a trial loan 
modification plan, they would still have 
sufficient opportunity to complete an 
application and be reviewed for all loss 
mitigation options before foreclosure 
can be initiated. To achieve this goal, 
the Bureau is proposing to require the 
resumption of reasonable diligence 
efforts if a borrower fails to perform 
under a trial loan modification plan 
offered pursuant to proposed 
§ 1024.41(c)(2)(vi)(A) or if a borrower 
requests further assistance. 

The Bureau believes it may be 
appropriate that a borrower who fails to 
perform under a trial loan modification 
plan offered pursuant to proposed 
§ 1024.41(c)(2)(vi)(A) should be 
provided with an opportunity to 
complete an application that they began 
before the trial loan modification plan, 
so that the borrower can be 
expeditiously reviewed for all available 
loss mitigation options.124 It also may be 
appropriate that a borrower who 
contacts a servicer during a trial loan 
modification plan for further loss 
mitigation assistance, even if the 
borrower has not yet failed to perform 
under a trial loan modification plan, 
should be provided with an opportunity 
to complete an incomplete application 
that they submitted before the trial loan 
modification plan, so that the borrower 
can be expeditiously reviewed for all 
available loss mitigation options. For 
that reason, the Bureau is proposing to 
require a servicer to immediately 
resume reasonable diligence efforts as 
required under § 1024.41(b)(1) with 
regard to any incomplete loss mitigation 
application a borrower submitted before 
the servicer’s offer of the trial loan 
modification plan if the borrower fails 
to perform under a trial loan 
modification plan offered pursuant to 
proposed § 1024.41(c)(2)(vi)(A) or if the 
borrower requests further assistance. 

As noted above, borrowers seeking a 
loan modification who are more than 
120 days delinquent would likely 
remain so during the trial period, and 
thus would not be protected during a 
trial loan modification plan under 
§ 1024.41(f)(1)’s prohibition on 
foreclosure referral. The Bureau 
recognizes that providing additional 
foreclosure referral protections for 
borrowers who accept a trial loan 

modification plan under proposed 
§ 1024.41(c)(2)(vi)(A) may dissuade 
servicers from offering streamlined loan 
modifications that require the successful 
completion of a loan modification trial 
period. The Bureau solicits comment on 
whether additional foreclosure referral 
protection is appropriate in these 
circumstances, on the most effective 
ways to achieve this additional 
protection, and to what extent this 
additional protection may be necessary 
if the Bureau were to finalize the special 
COVID–19 Emergency pre-foreclosure 
review period discussed in the below 
section-by-section analysis of 
§ 1024.41(f). The Bureau has considered, 
for example, restricting foreclosure for a 
certain period of time for a borrower 
who accepts a trial loan modification 
plan under proposed 
§ 1024.41(c)(2)(vi)(A) or altering the 
definition of delinquency such that a 
borrower’s delinquency would end for 
purposes of § 1024.41(f)(1)(i)’s 
prohibition on foreclosure referral when 
a borrower accepts a trial loan 
modification plan under proposed 
§ 1024.41(c)(2)(vi)(A). 

The Bureau also solicits comment on 
all other aspects of proposed 
§ 1024.41(c)(2)(vi)(B), including offering 
servicers relief from the regulatory 
requirements in § 1024.41(b)(1) and 
(b)(2) when a borrower accepts a loan 
modification under proposed 
§ 1024.41(c)(2)(vi)(A), and requiring a 
servicer to immediately resume 
reasonable diligence efforts under 
§ 1024.41(b)(1) with regard to any loss 
mitigation application the borrower 
submitted prior to the servicer’s offer of 
the trial loan modification plan if the 
borrower fails to perform under a trial 
loan modification plan offered pursuant 
to proposed § 1024.41(c)(2)(vi)(A) or if 
the borrower requests further assistance. 

41(f) Prohibition on Foreclosure 
Referral 

Section 1024.41(f) prohibits a servicer 
from referring a borrower to foreclosure 
in certain circumstances. Specifically, 
§ 1024.41(f)(1) prohibits a servicer from 
making the first notice or filing required 
by applicable law for any judicial or 
non-judicial foreclosure process, unless 
the borrower’s mortgage loan obligation 
is more than 120 days delinquent, the 
foreclosure is based on a borrower’s 
violation of a due-on-sale clause, or the 
servicer is joining the foreclosure action 
of a superior or subordinate lienholder. 
Regulation X generally refers to this 
prohibition as a pre-foreclosure review 
period. 

The Bureau adopted § 1024.41(f)(1) to 
address the potentially substantial harm 
to borrowers who may occur when 

servicers commence a foreclosure 
proceeding before the borrower has had 
a meaningful opportunity to submit a 
loss mitigation application or while a 
complete loss mitigation application is 
pending.125 Harms from undertaking 
these processes simultaneously, known 
as dual tracking, include potentially 
avoidable foreclosure costs and fees and 
consumer confusion from receiving 
inconsistent communications, which 
might lead borrowers not to complete 
loss mitigation processes or impede 
borrowers’ ability to identify errors by 
servicers reviewing loss mitigation 
applications. In the 2013 RESPA 
Servicing Final Rule, the Bureau, 
therefore, concluded that a servicer 
generally should not be permitted to 
begin the foreclosure process when 
there is a pending complete loss 
mitigation application and explained 
that including such a general 
prohibition in that rule, unless coupled 
with a restriction on when the 
foreclosure process can begin, might 
incentivize servicers to begin the 
foreclosure process earlier than would 
otherwise occur to avoid delay resulting 
from the submission of a complete loss 
mitigation application.126 Accordingly, 
the Bureau included both the general 
prohibition and the foreclosure referral 
timing restriction in the 2013 RESPA 
Servicing Final Rule. 

Section 1024.41 generally does not 
apply to small servicers.127 However, 
the pre-foreclosure review period in 
§ 1024.41(f)(1) does apply to small 
servicers.128 

The Proposal 

The Bureau is proposing to revise 
§ 1024.41(f) to provide a special COVID– 
19 Emergency pre-foreclosure review 
period (the ‘‘special pre-foreclosure 
review period’’) that generally would 
prohibit servicers from making a first 
notice or filing from the effective date of 
the rule until after December 31, 2021. 
This restriction would be in addition to 
existing § 1024.41(f)(1)(i), which 
prohibits a servicer from making the 
first notice or filing required by 
applicable law until a borrower’s 
mortgage loan obligation is more than 
120 days delinquent. The Bureau is also 
seriously considering exemptions from 
this proposed restriction that would 
permit servicers to make the first notice 
or filing before December 31, 2021, if 
the servicer (1) has completed a loss 
mitigation review of the borrower and 
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potential harms to borrowers who can result when 
mortgage servicing is transferred. See, e.g., Bureau 
of Consumer Fin. Prot., Consumer Financial 
Protection Bureau Outlines Mortgage Loan Transfer 
Process to Prevent Consumer Harm (Apr. 24, 2020), 
https://www.consumerfinance.gov/about-us/ 
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always believed that there is a risk of borrower 
harm in the context of servicing transfers.’’); Bureau 
of Consumer Fin. Prot., Compliance bulletin and 
policy guidance re: Mortgage servicing transfers 
(Aug. 19, 2014), https://www.consumerfinance.gov/ 
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mortgage-servicing-transfers/; 79 FR 63295, 63296 
(Oct. 23, 2014) (‘‘There is heightened risk inherent 
in transferring loans in loss mitigation, including 
the risk that documents and information are not 
accurately transferred.’’). 

the borrower is not eligible for any non- 
foreclosure option or (2) has made 
certain efforts to contact the borrower 
and the borrower has not responded to 
the servicer’s outreach. Like the current 
restrictions, the special pre-foreclosure 
review period would only apply to 
mortgage loans secured by a borrower’s 
principal residence. 

If adopted, this special pre-foreclosure 
review period should help ensure that 
every borrower who is experiencing a 
delinquency between the time the rule 
becomes final until the end of 2021, 
regardless of when the delinquency first 
occurred, will have sufficient time in 
advance of foreclosure referral to pursue 
foreclosure avoidance options with their 
servicer. Ensuring borrowers have 
sufficient time before foreclosure 
referral should, in turn, help to avoid 
the harms of dual tracking, including 
unwarranted or unnecessary costs and 
fees, and other harm when a potentially 
unprecedented number of borrowers 
may be in need of loss mitigation 
assistance at around the same time later 
this year after the end of forbearance 
periods and foreclosure moratoria. 

As explained in part II above, the 
current crisis has brought about 
extraordinary hardships for borrowers 
across the country. Many borrowers 
have been offered relief through 
forbearance or other short-term loss 
mitigation options based on an 
incomplete application, or without the 
submission of any loss mitigation 
application. Likewise, foreclosure 
moratoria on most mortgages have 
ensured that even borrowers who have 
not taken advantage of any loss 
mitigation options have been able to 
remain in their homes during the 
current crisis. However, the foreclosure 
moratoria that apply to most mortgages 
are scheduled to end in late June 2021. 
In addition, most borrowers with loans 
in forbearance programs as of the 
publication of this proposed rule are 
expected to reach the maximum term of 
18 months in forbearance available for 
federally backed mortgage loans 
between September and November of 
this year and will likely be required to 
exit their forbearance program at that 
time. These expirations could trigger a 
sudden and sharp increase in loss 
mitigation-related default servicing 
activity at around the same time because 
many of these borrowers have not yet 
pursued or been reviewed for available 
loss mitigation options. In addition, 
because forbearance generally does not 
pause the homeowner’s underlying 
delinquency, many of these borrowers 
will be more than 120 days delinquent 
when exiting their forbearance 

program.129 Thus, it is possible that a 
servicer may refer a loan to foreclosure 
soon after forbearance ends, before 
borrowers have an opportunity to 
pursue foreclosure avoidance options, 
unless a foreclosure moratorium or 
other restriction is in place or the 
borrower brings their accounts current. 
Among other concerns, this could cause 
borrower harm from potential dual 
tracking. 

Borrowers exiting forbearance 
programs may be eligible for one or 
more loss mitigation options, and the 
options added in the Bureau’s June 2020 
IFR and in proposed § 1024.41(c)(2)(vi) 
facilitate a borrower’s transition back to 
current status in certain circumstances. 
However, those circumstances may not 
be available to every borrower. For the 
reasons described herein, the Bureau is 
concerned that borrowers and servicers 
may both need additional time before 
foreclosure referral in the months ahead 
to ensure borrowers have a meaningful 
opportunity to pursue foreclosure 
avoidance options consistent with the 
purposes of RESPA. Many community 
groups and Members of Congress have 
expressed similar concerns and urged 
the Bureau to take action, highlighting 
for example that borrowers are unlikely 
to understand how quickly foreclosure 
could begin after exiting their 
forbearance program.130 

Servicers should be in a much better 
position to handle the increased volume 
of default servicing at this time than 
they were during the 2008 crisis because 
legal requirements are clearer, processes 
have generally improved, and servicers 
have had time to predict and plan for 
additional staffing needed to handle the 
increased volume. Despite this, 
servicers faced significant challenges 
responding to the rapidly evolving 
situation last year,131 and the Bureau is 
concerned that servicers may face 
similar challenges again later this year. 
Given the potentially unprecedented 
nature of the situation (as discussed 
herein), it may have been impossible to 
predict the staffing and training needed 
to properly assist the volume of severely 
delinquent borrowers exiting their 
forbearance programs later this year 
who may need help determining how to 
avoid foreclosure. 

A lack of adequately trained staff 
during the anticipated deluge of loss 
mitigation activity could harm 
borrowers in multiple ways. For 
example, servicers may not have 
adequate resources to meet reasonable 

diligence obligations under 
§ 1024.41(c)(4) or may inadvertently 
provide inaccurate information 
regarding a borrower’s options or the 
materials needed to complete a loss 
mitigation application. As another 
example, it may take servicers longer to 
process application information 
submitted by borrowers due to the 
volume of incoming application 
information at the same time. As a 
result, it is possible that a servicer may 
erroneously refer a loan to foreclosure in 
violation of Regulation X,132 not 
recognizing that the borrower has 
submitted a complete loss mitigation 
application or that the servicer has 
otherwise interfered with the borrower’s 
ability to pursue a foreclosure avoidance 
option. These errors could lead to 
additional fees associated with the 
borrower’s delinquency or foreclosure 
referral that would not have been 
incurred absent the servicer’s failures. 
These risks could be further exacerbated 
if any servicing transfers were to occur 
during this period.133 

Further, the combination of evolving 
requirements, new staff, and the high 
volume of severely delinquent 
borrowers could cause error rates 
associated with the servicing of 
delinquent borrowers to increase, even 
for servicers with otherwise strong 
compliance management systems. Given 
the volume of borrowers who may be 
facing a heightened risk of foreclosure 
referral, even a small error rate could 
lead to many borrowers experiencing 
harm. The Bureau expects servicers to 
have in place appropriate staffing and 
monitoring systems to identify and 
correct such errors. However, the 
Bureau is concerned that, during this 
potentially unparalleled COVID–19 
emergency, servicers may not be able to 
identify or correct errors that may lead 
them to make foreclosure referrals 
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erroneously. Allowing servicers to 
proceed with foreclosure according to 
investor requirements, which often set a 
deadline for making the first notice or 
filing,134 in these circumstances could 
cause harm to a large number of 
borrowers if they are not able to 
meaningfully pursue foreclosure 
avoidance options because of servicer 
errors. As a result, the Bureau believes 
that it is appropriate to impose a special 
pre-foreclosure review period that 
would give servicers time to complete 
compliance reviews, identify and 
correct any errors, and ensure that they 
can accurately respond to the 
potentially unprecedented volume of 
borrowers in need of assistance at 
around the same time. If the Bureau 
were to allow the first notice or filing to 
occur with respect to these loans during 
the special pre-foreclosure review 
period, borrowers may suffer harms 
associated with, among other things, 
dual tracking. 

In addition to servicer-related 
concerns, the Bureau is also concerned 
that borrowers may encounter obstacles 
during this period and may need 
additional time before foreclosure 
referral to consider foreclosure 
avoidance options. Regulation X 
currently requires servicers to reach out 
to these borrowers regarding loss 
mitigation options, and to exercise 
reasonable diligence to obtain and 
timely evaluate complete loss mitigation 
applications.135 This proposal seeks to 
bolster these consumer protections. 

The available evidence and early 
outreach suggest that the present 
circumstances may have so interfered 
with a borrower’s ability to obtain and 
understand important information 
regarding the status of their loans and 
foreclosure avoidance that immediately 
subjecting them to foreclosure 
proceedings upon exiting forbearance or 
losing the protection of a foreclosure 
mortarium risks denying them a 
meaningful opportunity to be reviewed 
for potential foreclosure avoidance 
options available to them. For example, 
borrowers may have received outdated 
or incorrect information that could 
delay their requests for loss mitigation 
options, or they may have delayed such 
requests because they did not 
understand the risk of foreclosure due to 
potentially historically long forbearance 
periods and lengthy foreclosure 
moratoria. Indeed, the long forbearance 
and moratoria periods in the 

circumstances of the pandemic may 
have led borrowers to defer 
consideration of their long-term ability 
to meet their monthly mortgage 
payment obligations in favor of short- 
term needs concerning health, 
childcare, and lost wages. Many 
borrowers also may not have taken steps 
to address their delinquency because 
they expected that the foreclosure 
moratoria would be extended again or 
that they would have another the 
opportunity to extend their forbearance. 
The Bureau believes that such 
expectations are understandable given 
repeated extensions of the same 
throughout the current economic and 
health crisis. The current crisis also may 
have created unique obstacles, such as 
physical barriers preventing borrowers 
from obtaining documentation required 
to complete a loss mitigation 
application, which may have 
significantly undermined borrower 
ability to address their delinquencies 
sooner. Without additional regulatory 
intervention now, some investors may 
require servicers to proceed with the 
foreclosure process before some 
borrowers obtain a meaningful 
opportunity to seek and be considered 
for potential foreclosure avoidance 
options. 

To be sure, some borrowers may seek 
help at a slightly earlier date because of 
the proposed early intervention 
requirements described above in the 
section-by-section analysis of 
§ 1024.39(e). That would be a good 
thing. But other borrowers may not do 
so for the reasons described herein or 
for other ongoing economic or health 
circumstances unique to the COVID–19 
pandemic and the resulting economic 
crisis. This could lead to servicers 
making foreclosure referrals for a large 
number of borrowers before such 
borrowers have had an opportunity to 
meaningful pursue foreclosure 
avoidance options. Allowing servicers 
to proceed with the first notice or filing 
in these circumstances, in turn, could 
lead to borrower harms similar to the 
harms that the 2013 RESPA Servicing 
Final Rule originally sought to address 
in § 1024.41(f) and that cannot be 
adequately remediated after the fact, 
including large fees associated with 
foreclosure referral even if the servicer 
ultimately does not proceed with the 
final foreclosure action. 

To address these concerns, the Bureau 
is proposing to impose a special pre- 
foreclosure review period. Specifically, 
the Bureau is proposing to amend 
§ 1024.41(f)(1)(i) to state that a servicer 
shall not make the first notice or filing 
unless a borrower’s mortgage loan 
obligation is more than 120 days 

delinquent and paragraph (f)(3) does not 
apply. The Bureau is also proposing to 
add new § 1024.41(f)(3) to provide that 
a servicer shall not rely on paragraph 
(f)(1)(i) to make the first notice or filing 
until after December 31, 2021. This 
would not impact a servicer’s ability to 
rely on paragraph (f)(1)(ii) or (iii) to 
make the first notice or filing. 

The Bureau solicits comments on 
every aspect of the proposed revisions 
to § 1024.41(f). The Bureau also seeks 
comments on specific issues relating to 
the proposed revisions, as discussed 
below. 

Potential Exemptions 
The Bureau believes that it may be 

appropriate to adopt exemptions that 
would allow a servicer to make the first 
notice or filing before December 31, 
2021, in certain circumstances where 
the special pre-foreclosure review 
period is unlikely to benefit borrowers 
or servicers. The Bureau solicits 
comments on two specific potential 
exemptions. 

First, the Bureau believes that it may 
be appropriate to allow a servicer to 
make the first notice or filing before 
December 31, 2021, if the servicer has 
completed a loss mitigation review of 
the borrower and the borrower is not 
eligible for any non-foreclosure option 
or the borrower has declined all 
available options. As noted above, the 
purpose of the special pre-foreclosure 
review period is to ensure that 
borrowers and servicers have adequate 
time before foreclosure referral to offer 
and consider foreclosure avoidance 
options when volume may be 
historically high. The Bureau believes 
that these purposes may still be 
achieved if is a servicer is permitted to 
make the first notice or filing before 
December 31, 2021, because the 
borrower has been fully evaluated for all 
available loss mitigation options and the 
borrower either does not qualify for any 
non-foreclosure options or declines all 
of them. 

However, the Bureau is concerned 
that such an exemption could 
inadvertently prevent some borrowers 
from having an opportunity to 
meaningfully pursue foreclosure 
avoidance options before foreclosure 
referral. For example, the Bureau is 
concerned that such an exemption 
might not account for situations where 
a borrower’s eligibility changes within a 
relatively short period of time, as may 
happen during this particular economic 
crisis, as certain businesses may begin 
to reopen or open more completely 
based on when different State and local 
jurisdictions make adjustments to their 
COVID–19-related restrictions. 
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Although § 1024.41(i) only requires a 
servicer to review a single complete loss 
mitigation application during a 
delinquency, § 1024.38(b)(2)(v) requires 
the servicer to implement policies and 
procedures to achieve the objective of 
reviewing borrowers for loss mitigation 
options pursuant to requirements 
established by an owner or assignee of 
a mortgage loan. As noted in the 2013 
RESPA Servicing Final Rule, the Bureau 
understands from outreach that many 
owners or assignees of mortgage loans 
require servicers to consider material 
changes in financial circumstances in 
connection with evaluations of 
borrowers for loss mitigation options, 
and servicer policies and procedures 
must be designed to implement those 
requirements.136 Thus, although 
§ 1024.41(f) does not directly require a 
duplicative review if a borrower’s 
financial circumstances change, the 
Bureau believes that any final rule 
should contemplate these concerns. 

One approach to address this concern 
may be to limit any exemption such as 
that discussed above so that it only 
applies if the borrower has been 
evaluated for all available loss 
mitigation options after the effective 
date of this rule. This should help 
ensure that borrowers are not surprised 
to learn that they are no longer 
protected from foreclosure referral, 
while still allowing servicers to proceed 
with foreclosure if an extended review 
period will not benefit the borrower. 
The Bureau solicits comment on 
whether such an exemption should be 
finalized and whether the limitations 
discussed above would achieve the 
consumer protection purposes 
discussed herein. 

Second, the Bureau also believes that 
it may be appropriate to allow a servicer 
to proceed with foreclosure if the 
servicer has exercised reasonable 
diligence to contact the borrower and 
has been unable to reach the borrower. 
If the Bureau were to finalize such an 
exemption, any final rule could define 
reasonable diligence, such as by basing 
it on similar concepts in the Home 
Affordable Modification Program. For 
example, reasonable diligence could 
include multi-modal communication 
attempts, such as, over a period of 30 
days: (1) Making a minimum of four 
telephone calls to the last known phone 
numbers of record, at different times of 
the day; and (2) sending two written 
notices to the last address of record by 
sending one letter via certified/express 
mail or via overnight delivery service 
with return receipt/delivery 

confirmation and one letter via regular 
mail. 

The Bureau believes that it may be 
possible to adopt such an exemption 
without undermining the purposes of 
the proposed special pre-foreclosure 
review period because delaying the 
foreclosure referral for these borrowers 
may be unlikely to benefit them and 
making the first notice or filing could 
prompt communication. However, 
adopting this type of exemption could 
potentially lead to the exact harms this 
proposal seeks to limit, and some 
borrowers could be subject to dual 
tracking or foreclosure without being 
given a meaningful opportunity to 
consider foreclosure avoidance options. 
In particular, the Bureau is concerned 
that the same borrower-related concerns 
discussed above could also increase the 
likelihood that a borrower does not 
respond to servicer outreach. For 
example, a borrower who does not have 
an FHA mortgage loan may initially fail 
to respond to their servicer because they 
falsely believe that FHA’s extended 
deadlines for first notice or filing apply 
to them. Borrowers may also fail to 
respond because they believe that 
physical limitations associated with the 
COVID–19 emergency would prevent 
them from obtaining the documents 
necessary to complete a loss mitigation 
application. 

If the Bureau were to adopt this 
exemption, the Bureau would likely 
limit its scope so that it only applies if 
the servicer engages in reasonable 
diligence after the effective date of any 
final rule. Absent such a limitation, the 
concerns discussed herein may be 
exacerbated if servicers could proceed 
with foreclosure because the borrower 
failed to respond to servicer outreach 
before the effective date of this rule. The 
Bureau solicits comment on whether 
such an exemption would be 
appropriate, whether the exemption 
should only apply if reasonable 
diligence occurs after the effective date 
of this rule, and whether any such 
exemption should be further tailored to 
address these or other concerns. 

Length of the Special COVID–19 
Emergency Pre-Foreclosure Review 

The Bureau is proposing generally to 
prohibit a servicer from making the first 
notice or filing until a date certain— 
December 31, 2021. The Bureau expects 
that ending the prohibition on 
December 31, 2021, may address the 
concerns discussed above in several 
ways. As explained above, the Bureau 
expects that a large number of borrowers 
who are currently in a forbearance 
program will be required to exit the 
program between September 1, 2021, 

and November 30, 2021.137 This may 
result in an unprecedented number of 
borrowers who need to be evaluated for 
other loss mitigation options at roughly 
the same time. 

The proposed December 31, 2021 date 
certain is intended to give all delinquent 
borrowers additional time before 
foreclosure referral to pursue 
foreclosure avoidance options during 
the period of time when they are most 
likely to need additional assistance from 
their servicers and may face difficulties 
obtaining information necessary to 
complete applications. It is also 
intended to give servicers a reprieve 
from any investor mandates to proceed 
with foreclosure during the period when 
default servicing activity may be at 
unprecedented levels so that servicers 
can ensure they can operate in 
compliance with all legal and 
contractual requirements, including 
evolving rules adopted to respond to the 
current crisis, and correct any errors 
before they result in irremediable 
borrower harm. 

The Bureau expects that ending the 
special pre-foreclosure review period on 
December 31, 2021, as opposed to a 
different date, will appropriately 
address these concerns because the 
volume of new borrowers needing 
default servicing assistance, especially 
after an extended forbearance, should 
significantly reduce after that date (most 
borrowers in forbearance will have been 
required to exit by the end of 
November). Thus, the Bureau expects 
that the December 31, 2021 date certain 
should give many borrowers who did 
not apply for loss mitigation earlier, or 
who only considered temporary options, 
sufficient time to meaningfully pursue 
foreclosure avoidance options after 
exiting extended forbearance and 
foreclosure moratoria periods and before 
foreclosure referral. In addition, the 
December 31, 2021 date should allow 
sufficient time for servicers to identify 
potential procedural problems (e.g., 
inadequate staff training) and fix them 
before making an erroneous first notice 
or filing instead of discovering them 
after foreclosure referral has already 
occurred. Further, to the extent that 
borrowers faced physical barriers to 
meaningful pursuit of foreclosure 
avoidance options, the Bureau hopes 
that those barriers will be reduced by 
December 31, 2021. Thus, fewer 
borrowers should be seeking loss 
mitigation by January 2022 and those 
who are should face fewer potential 
obstacles to applying for a loss 
mitigation option by that time as well. 
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138 See Supervision & Enforcement Housing 
Report, supra note 75. 

The Bureau solicits comment on the 
potential benefits and implementation 
challenges associated with the proposed 
date certain approach. The Bureau also 
solicits comment on whether the 
proposed date certain—December 31, 
2021—is the appropriate date. In 
particular, the Bureau seeks comment 
on whether the date certain should 
instead account for potential changes to 
foreclosure moratoria or forbearance 
program terms. For example, an 
alternative approach could tie the date 
certain to the last-announced 
forbearance extension made by FHFA or 
FHA so that the special pre-foreclosure 
review period ends a specified number 
of days after the last extension of 
forbearance programs or foreclosure 
moratoria. 

Potential Alternative Approaches 
The Bureau is proposing to end the 

special pre-foreclosure review period on 
a date certain rather than other 
alternatives because it believes the date 
certain approach may help to (1) ease 
compliance for the industry and (2) 
protect all delinquent borrowers who 
may need additional time to consider 
foreclosure alternatives before the 
initiation of foreclosure, regardless of 
whether they entered into a forbearance 
program or were delinquent before the 
crisis began. The Bureau currently 
believes that it would be more difficult 
for servicers to implement other 
potential interventions that the Bureau 
has considered thus far because 
compliance for those options would 
necessarily be tied to the facts of each 
loan and could overlap with other 
procedures that servicers already have 
in place. In addition, some other 
approaches may not provide protections 
for all borrowers who may need 
additional time to consider foreclosure 
avoidance options before the initiation 
of foreclosure. 

However, the Bureau is seriously 
considering alternative interventions 
because it is also concerned about 
potential disadvantages to the proposed 
date certain approach that may not exist 
for other interventions. For example, the 
Bureau is concerned that the proposed 
date certain approach could 
unnecessarily increase costs to 
borrowers for whom foreclosure is not 
avoidable and reduce the equity that 
they have in their homes, while 
simultaneously increasing costs to 
servicers, which could exacerbate 
liquidity and reserve concerns. The 
proposed date certain approach without 
certain exceptions also would provide, 
at best, limited benefits to a delinquent 
borrower who never communicates with 
their servicer during this time, and it 

would not provide any protection to a 
borrower who is referred to foreclosure 
before the effective date of the rule. 

The proposed approach also could 
encourage some servicers to make the 
first notice or filing before any final rule 
becomes effective. The Bureau notes 
that, consistent with the April 1, 2021 
Bulletin ‘‘Supervision and Enforcement 
Priorities Regarding Housing 
Insecurity,’’ it will be paying particular 
attention to heightened risks to 
consumers needing loss mitigation 
assistance in the coming months as the 
COVID–19 foreclosure moratoria and 
forbearances end.138 In particular, as 
noted in the Compliance Bulletin, the 
Bureau intends to look at a servicer’s 
overall effectiveness at helping 
consumers manage loss mitigation, 
along with other relevant factors, when 
using its discretion to address violations 
of Federal consumer financial law in 
supervisory and enforcement matters. 

Further, although the proposed date 
certain approach is straightforward, it 
could nevertheless impose costs on 
servicers to update their systems and 
add another layer of complexity to 
default servicing. The Bureau is also 
concerned that new State or Federal 
legislation or changes to investor 
requirements after issuance of this 
proposal could necessitate adjustments 
to the date specified or other 
amendments to the proposed 
provisions. This could render the 
proposal less effective and increase 
complexity. 

The Bureau seeks comment on the 
potential limitations of the proposed 
date certain approach and on 
alternatives that could help to resolve 
these concerns. In particular, the Bureau 
requests comments on a ‘‘grace period’’ 
approach that would provide an 
additional foreclosure protection from 
the existing requirements starting when 
a borrower exits their forbearance 
program. Such an exemption could 
prohibit servicers from foreclosure 
referral until a certain number of days 
(e.g., 60 or 120 days) after a borrower 
exits their forbearance program. The 
Bureau has not proposed the grace 
period option, in part, because it 
currently believes the grace period 
option, which would require loan- 
specific analysis, would be more 
difficult for servicers to implement than 
the proposed date certain approach, 
which does not. The Bureau is also 
concerned that the grace period 
approach would not protect borrowers 
who never entered a forbearance 
program. 

The Bureau solicits comment on the 
potential benefits and implementation 
challenges associated with the 
alternative grace period approach, 
including whether such an approach 
would be more difficult to implement 
than the proposed approach. The 
Bureau also solicits comment on what 
may be an appropriate number of days 
for any such grace period if commenters 
believe that approach would be a 
preferable option. 

The Bureau has also considered an 
approach keyed to the length of 
delinquency, such as temporarily 
extending the number of days a 
borrower must be delinquent before the 
servicer may make the first notice or 
filing. However, the Bureau is currently 
concerned that such an approach would 
provide shorter (or possibly no) 
protection for borrowers with 
delinquencies that began before the 
crisis because they could become 
eligible for foreclosure referral 
immediately or soon after exiting 
forbearance. The Bureau is also 
currently concerned that such an 
approach would also require a fact- 
specific analysis for each delinquent 
loan, which would add another layer of 
complexity for servicers to implement. 
The Bureau seeks comments on whether 
this approach may be preferable to the 
proposed date certain approach. 

Finally, the Bureau specifically seeks 
comment on whether the extended 
review period should end on a date that 
is based on when a borrower’s 
delinquency begins or forbearance 
period ends, whichever occurs last. The 
Bureau believes this approach could 
ensure that a borrower, regardless of the 
specific facts and circumstances, has a 
meaningful opportunity to consider 
foreclosure avoidance options. 
However, the Bureau is currently 
concerned that this approach could be 
much more operationally complex and 
could increase the risk of error. The 
Bureau seeks comments on whether this 
approach may be preferable to the 
proposed date certain approach. 

Scope of the Special Pre-Foreclosure 
Review Period 

If adopted, the special pre-foreclosure 
review period would apply to all 
delinquent loans that are secured by the 
borrower’s principal residence, 
regardless of when the first delinquency 
occurred. 

The Bureau initially concludes that 
the proposal should apply to all 
delinquent loans, regardless of when the 
delinquency first occurred, because the 
potential consumer harms addressed by 
the rule would exist for all delinquent 
borrowers, regardless of when they first 
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139 12 CFR 1024.30(c)(2). 
140 Stakeholders over the years have urged the 

Bureau to expressly exempt abandoned properties 
from the foreclosure restrictions in the rules. The 
Bureau has considered expressly exempting 
abandoned properties from the pre-foreclosure 
review period in § 1024.41(f) but declined to do so, 
expressing concerns that such an exemption would 
require a fact-specific analysis and could be used 
to circumvent the 120-day prohibition for borrowers 
who are also delinquent. 78 FR 60381, 60406–07 
(Oct. 1, 2013); 81 FR 72160, 72913, 72915 (Oct. 19, 
2016). 

141 12 CFR 1024.30(b)(1) and 1024.41(j). 
142 2013 RESPA Servicing Final Rule, supra note 

13, at 10843. 

143 Specifically, § 1022(b)(2)(A) of the Dodd-Frank 
Act requires the Bureau to consider the potential 
benefits and costs of the regulation to consumers 
and covered persons, including the potential 
reduction of access by consumers to consumer 
financial products and services; the impact of 
proposed rules on insured depository institutions 
and insured credit unions with less than $10 billion 
in total assets as described in § 1026 of the Dodd- 
Frank Act; and the impact on consumers in rural 
areas. 

became delinquent. All such borrowers 
may have faced similar unprecedented 
circumstances that rendered current 
protections insufficient to ensure 
meaningful review for foreclosure 
avoidance. For example, if servicers do 
not have the capacity to handle the 
anticipated surge in default servicing 
volume toward the end of 2021, all 
delinquent borrowers who may become 
eligible for foreclosure referral later this 
year would be affected—even if they 
were more than 120 days delinquent 
before the crisis began. Further, 
borrowers could encounter difficulties 
submitting a complete loss mitigation 
application because of COVID-related 
issues, such as being unable to obtain 
required documentation that must be 
obtained in person, regardless of when 
they first became delinquent. 

The Bureau solicits comments on this 
aspect of the proposed rule, including 
whether borrowers would be 
sufficiently protected if the special pre- 
foreclosure review period only applied 
to borrowers who first became 
delinquent in 2020 or 2021 or entered 
a forbearance program before the 
effective date of any final rule. 

As noted in part I above, this proposal 
only applies to a mortgage loan that is 
secured by a property that is a 
borrower’s principal residence.139 If the 
borrower has abandoned the property 
securing the loan, depending on the 
facts and circumstances and applicable 
law, the property may no longer be the 
borrower’s principal residence.140 

Small Servicers 
The proposed special pre-foreclosure 

review requirements would generally 
apply to the same mortgage loans that 
are subject to the pre-foreclosure review 
period in § 1024.41(f)(1). However, 
unlike the pre-foreclosure review period 
in § 1024.41(f)(1), the proposed special 
pre-foreclosure review period would not 
apply to small servicers. This is because 
small servicers are exempt from the 
requirements in § 1024.41, except with 
respect to § 1024.41(f)(1),141 and the 
Bureau is proposing to add the special 
pre-foreclosure review period to 
§ 1024.41(f)(3) instead of to 

§ 1024.41(f)(1). As discussed in the 2013 
RESPA Servicing Final Rule, the Bureau 
understands that small servicers are 
generally staffed using a ‘‘high touch’’ 
model of customer service that is 
designed to ensure loan performance 
and a strong reputation in local 
communities.142 The Bureau also 
understands that small servicers 
generally only service loans they 
originated or hold on portfolio, such 
that they are less likely to be subject to 
investor requirements that would 
obligate them to move forward with 
foreclosure referral even if the servicer 
determines that further delaying 
foreclosure to give a borrower additional 
time to pursue foreclosure avoidance 
options is appropriate. As a result, the 
Bureau expects that the existing pre- 
foreclosure review period will 
sufficiently ensure that such borrowers 
have a meaningful opportunity to 
pursue foreclosure avoidance before the 
initiation of foreclosure. 

The Bureau seeks comment on this 
proposed approach. 

V. Proposed Effective Date 

The Bureau proposes that any final 
rule relating to this proposal take effect 
on or before August 31, 2021, and at 
least 30 days, or if it is a major rule, at 
least 60 days, after publication of a final 
rule in the Federal Register. As of the 
proposed effective date of the final rule, 
servicers would be subject to the 
proposed amendments for all actions 
taken on or after the effective date. 

As discussed more fully in part II, 
many of the protections available to 
homeowners as a result of measures to 
protect them from foreclosure during 
the COVID–19 emergency are ending in 
the coming months. The Bureau, 
therefore, anticipates working quickly to 
issue any final rule relating to this 
proposal as soon as possible after 
receiving and evaluating public 
comment, and at least 30 days before 
August 31, 2021. The Bureau requests 
comment on all aspects of this proposed 
effective date. The Bureau has heard 
concerns in the past that midweek 
effective dates can create operational 
challenges for mortgage servicers, who 
may prefer to have the weekend 
immediately before an effective date to 
update and test their systems. The 
Bureau seeks comment on whether there 
is a day of the week or time of the 
month that would best facilitate the 
implementation of the proposed 
changes. 

VI. Dodd-Frank Act Section 1022(b) 
Analysis 

A. Overview 
In developing the proposed rule, the 

Bureau has considered the proposed 
rule’s potential benefits, costs, and 
impacts as required by section 
1022(b)(2)(A) of the Dodd-Frank Act.143 
The Bureau requests comment on the 
preliminary analysis presented below as 
well as submissions of additional data 
that could inform the Bureau’s analysis 
of the benefits, costs, and impacts. In 
developing the proposed rule, the 
Bureau has consulted or offered to 
consult with the appropriate prudential 
regulators and other Federal agencies, 
including regarding consistency with 
any prudential, market, or systemic 
objectives administered by such 
agencies, as required by section 
1022(b)(2)(B) of the Dodd-Frank Act. 

B. Data Limitations and Quantification 
of Benefits, Costs, and Impacts 

The discussion below relies on 
information that the Bureau has 
obtained from industry, other regulatory 
agencies, and publicly available sources, 
including reports published by the 
Bureau. These sources form the basis for 
the Bureau’s consideration of the likely 
impacts of the proposed rule. The 
Bureau provides estimates, to the extent 
possible, of the potential benefits and 
costs to consumers and covered persons 
of this proposal given available data. 
However, as discussed further below, 
the data with which to quantify the 
potential costs, benefits, and impacts of 
the proposed rule are generally limited. 

In light of these data limitations, the 
analysis below generally includes a 
qualitative discussion of the benefits, 
costs, and impacts of the proposed rule. 
General economic principles and the 
Bureau’s expertise in consumer 
financial markets, together with the 
limited data that are available, provide 
insight into these benefits, costs, and 
impacts. The Bureau requests additional 
data or studies that could help quantify 
the benefits and costs to consumers and 
covered persons of the proposed rule. 

C. Baseline for Analysis 
In evaluating the benefits, costs, and 

impacts of the proposal, the Bureau 
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144 See Black Jan. 2021 Report, supra note 36 at 
11. 

145 See supra note 61 and accompanying text. 

146 In addition, the Bureau has noted in the past 
that consumers may be confused if they receive 
foreclosure communications while loss mitigation 
reviews are ongoing, and that such confusion 
potentially may lead to failures by borrowers to 
complete loss mitigation processes, or impede 
borrowers’ ability to identify errors committed by 
servicers reviewing applications for loss mitigation 
options. 2013 RESPA Servicing Final Rule, supra 
note 13, at 10832. 

considers the impacts of this proposal 
against a baseline in which the Bureau 
takes no action. This baseline includes 
existing regulations and the current 
state of the market. Further, the baseline 
includes, but is not limited to, the 
CARES Act and any new or existing 
forbearances granted under the CARES 
Act and substantially similar programs. 

The baseline reflects the response and 
actions taken by the Bureau and other 
government agencies and industry in 
response to the COVID–19 pandemic 
and related economic crisis, which may 
change. Protections for mortgage 
borrowers, such as forbearance 
programs, foreclosure moratoria, and 
other consumer protections and general 
guidance, have evolved since the 
CARES Act was signed into law on 
March 27, 2020. It is reasonable to 
believe that the state of protections for 
mortgage borrowers will continue to 
evolve. For purposes of evaluating the 
potential benefits, costs, and impacts of 
the proposal, the focus is on a baseline 
that reflects the current and existing 
state of protections for mortgage 
borrowers. Where possible, the analysis 
includes a discussion of how estimates 
might change in light of changes in the 
state of protections for mortgage 
borrowers. 

D. Potential Benefits and Costs to 
Consumers and Covered Persons 

This section discusses the benefits 
and costs to consumers and covered 
persons of (1) the proposed special pre- 
foreclosure review period (proposed 
§ 1024.41(f)); (2) the proposed new 
exception to the complete application 
requirement (proposed § 1024.41(c)); 
and (3) the proposed clarifications of the 
early intervention live contact and 
reasonable diligence requirements 
(proposed §§ 1024.39(a) and 
1024.41(b)(1)). 

1. Prohibition on Foreclosure Referral 

The proposed amendments to 
Regulation X would temporarily 
establish a special pre-foreclosure 
review period that would generally 
prohibit servicers from making the first 
notice or filing required by applicable 
law for any judicial or non-judicial 
foreclosure process unless such first 
notice or filing is made after December 
31, 2021. This restriction would be in 
addition to existing § 1024.41(f)(1)(i), 
which prohibits a servicer from making 
the first notice or filing required by 
applicable law until a borrower’s 
mortgage loan obligation is more than 
120 days delinquent. The proposed 
amendment would not apply to small 
servicers. 

Benefits and Costs to Consumers 
The proposed provision would 

provide benefits and costs to consumers 
by providing consumers additional time 
for meaningful review of loan 
modification and loss mitigation options 
that help the borrower prevent 
avoidable foreclosure. The benefits and 
costs of this additional time for review 
can be measured by actual avoidance of 
foreclosure. 

In the context of the COVID–19 
pandemic and related economic crisis, a 
very large number of mortgage loans 
may be at risk of foreclosure. Generally, 
a servicer can initiate the foreclosure 
process once a borrower is more than 
120 days delinquent, as long as no other 
limitations apply. In response to the 
current economic crisis, there are 
existing forbearance programs and 
foreclosure moratoria in place that 
prevent servicers from initiating the 
foreclosure process. As currently stands, 
Federal foreclosure moratoria are in 
effect until June 30, 2021. This means 
that some borrowers not in a 
forbearance plan may be at heightened 
risk of referral to foreclosure soon after 
the foreclosure moratoria end if they do 
not resolve their delinquency or reach a 
loss mitigation agreement with their 
servicer. Among borrowers in a 
forbearance plan, estimates indicate that 
a significant number of borrowers will 
have been in a forbearance program for 
12 months in February (160,000) and 
March (600,000) of 2021.144 If these 
borrowers remain in a forbearance 
program for the maximum amount of 
time (currently 18 months), then the 
forbearance program will end in 
September 2021. Other borrowers who 
were part of the initial, large wave of 
forbearances that began in April through 
June of 2020 will see their 18-month 
period end in October or November of 
2021. These loans may be considered 
more than 120 days delinquent for 
purposes of Regulation X even if the 
borrower entered into a forbearance 
program, allowing the servicer to 
initiate foreclosure proceedings for 
these borrowers as soon as the 
forbearance program ends in accordance 
with existing regulations.145 As 
proposed, the effective date of the 
proposed rule is expected to be August 
31, 2021. Thus, the proposed rule 
should reduce foreclosure risk for the 
large number of borrowers who are 
expected to exit forbearance between 
September and November of 2021. 

The primary benefit to consumers 
from this proposed provision would 

arise from a reduction in foreclosure 
and its associated costs. There are a 
number of ways a borrower who is 
delinquent on their mortgage may 
resolve the delinquency without 
foreclosure. The borrower may be able 
to prepay by either refinancing the loan 
or selling the property. The borrower 
may be able to become current without 
assistance from the servicer (‘‘self- 
cure’’). Or, the borrower may be able to 
work with the servicer to resolve the 
delinquency through a loan 
modification or other loss mitigation 
option. Resolving the delinquency in 
one of these ways, if possible, will 
generally be less costly to the borrower 
than foreclosure. Even after foreclosure 
is initiated, a borrower may be able to 
avoid a foreclosure sale by resolving 
their delinquency in one of these ways, 
although a foreclosure action is likely to 
impose additional costs and may make 
some of these resolutions harder to 
achieve. For example, a borrower may 
be less likely to obtain an affordable 
loan modification if the administrative 
costs of foreclosure are added to the 
existing unpaid balance of the loan.146 
By providing borrowers with additional 
time before foreclosure can be initiated, 
the proposed provision would give 
borrowers a better opportunity to avoid 
foreclosure altogether. 

To quantify the benefit of the 
proposed provision from a reduction in 
foreclosures sales, the Bureau would 
need to estimate (1) the average benefit 
to consumers, in dollar terms, of 
preventing a single foreclosure and (2) 
the number of foreclosures that would 
be prevented by the proposed provision. 
Given data currently available to the 
Bureau and information publicly 
accessible, a reliable estimate of these 
figures is difficult due to the significant 
uncertainty in economic conditions, 
evolving state of government policies, 
and elevated levels of forbearance and 
delinquency. Below, the Bureau 
outlines available evidence on the 
average benefit to preventing foreclosure 
and the number of foreclosures that 
could be prevented under the proposed 
provision. 

Importantly, the Bureau notes that 
any evidence used in the estimation of 
the benefits to borrowers of avoiding 
foreclosure, generally, comes from 
earlier time periods that differ in many 
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147 See Am. Enterprise Inst., National Home Price 
Appreciation Index (Jan. 2021), https://
www.aei.org/wp-content/uploads/2021/03/HPA- 
infographic-Jan.-2021-FINAL.pdf?x91208. 

148 This estimate from HUD is based on a number 
of assumptions and circumstances that may not 
apply to all borrowers who experience a foreclosure 
sale or those that remediate through non- 
foreclosures options. U.S. Dep’t of Hous. and Urban 
Dev., Economic Impact Analysis of the FHA 
Refinance Program for Borrowers in Negative Equity 
Positions (2010), https://www.hud.gov/sites/ 
documents/IA-REFINANCENEGATIVE
EQUITY.PDF. Adjustment for inflation uses the 
change in the Consumer Price Index for All Urban 
Consumers (CPI–U) U.S. city average series for all 
items, not seasonally adjusted, from January 2010 
to February 2021. U.S. Bureau of Labor Statistics, 
Consumer Price Index, https://www.bls.gov/cpi/. 

149 Rebecca Diamond et al., The Effect of 
Foreclosures on Homeowners, Tenants, and 
Landlords, (Nat’l Bureau of Econ. Res., Working 
Paper No. 27358, 2020), https://www.nber.org/ 
papers/w27358. 

150 One study estimated that, on average, a single 
foreclosure is associated with an increase in urgent 
medical care costs of $1,974. The authors indicate 
that a significant portion of this cost may be 
attributed to distressed homeowners although some 
may be due to externalities imposed on the general 
public. See Janet Currie et al., Is there a link 
between foreclosure and health? 7 a.m. Econ. Rev. 
63 (2015), https://www.aeaweb.org/ 
articles?id=10.1257/pol.20120325. 

151 See, e.g., Elliott Anenberg et al., Estimates of 
the Size and Source of Price Declines Due to Nearby 
Foreclosures, 104 a.m. Econ. Rev. 2527 (2014), 
https://www.aeaweb.org/articles?id=10.1257/ 
aer.104.8.2527; Kristopher Gerardi et al., 
Foreclosure Externalities: New Evidence, 87. J. of 
Urban Econ. 42 (2015), https://
www.sciencedirect.com/science/article/pii/ 
S0094119015000170. 

152 See, e.g., Nrupen Bhavsar et al., Housing 
Precarity and the COVID–19 Pandemic: Impacts of 
Utility Disconnection and Eviction Moratoria on 
Infections and Deaths Across US Counties, (Nat’l 
Bureau od Econ. Res., Working Paper No. 28394, 
2021), https://www.nber.org/papers/w28394. 

153 Housing Insecurity Report, supra note 11. 
154 See Black Jan. 2021 Report, supra note 36. 
155 Id. 

and significant ways from the current 
economic crisis. In the decade 
preceding the current crisis, the 
economy was not in distress. There was 
significant economic growth that 
included rising house prices, low rates 
of mortgage delinquency and 
forbearance, and falling interest rates. 
The current economic crisis also differs 
in substantive ways compared to the last 
recession from 2008 to 2009. In 
particular, housing markets have 
remained strong throughout the crisis. 
House prices have increased almost 7 
percent year-over-year as of January 
2021, whereas house prices plummeted 
between 2008 and 2009.147 These 
differences make the available data a 
less reliable guide to likely near-term 
trends and generate substantial 
uncertainty in the quantification of the 
benefits of avoiding foreclosure for 
borrowers. The Bureau must make a 
number of assumptions to provide 
reasonable estimates of the benefit to 
consumers of the proposed provision, 
any of which can lead to significant 
under or overestimation of the benefits. 
The Bureau requests comment on all of 
the assumptions made to quantify the 
benefit to consumers, including 
comment on any available data that can 
be used in the quantification. 

Estimates of the cost of foreclosure to 
consumers are large and include both 
significant monetary and non-monetary 
costs, as well as costs to both the 
borrower and non-borrowers. The 
Department of Housing and Urban 
Development (HUD) estimated in 2010 
that a borrower’s average out-of-pocket 
cost from a completed foreclosure was 
$10,300, or $12,500 in 2021 dollars.148 
This figure is likely an underestimate of 
the average borrower benefit of avoiding 
foreclosure. First, this estimate relies on 
data from before the 2000s, which may 
be difficult to generalize to the current 
period. Second, there are non-monetary 
costs to the borrower of foreclosure that 
are not included in the estimate. These 
may include but are not limited to, 

increased housing instability, reduced 
homeownership, financial distress 
(including increased delinquency on 
other debts),149 and adverse medical 
conditions.150 Although the Bureau is 
not aware of evidence that would permit 
quantification of such borrower costs, 
they may be larger on average than the 
out-of-pocket costs. Third, there may be 
non-borrower costs that are 
unaccounted for, which can affect both 
individual consumers or families and 
the greater community. For example, 
research using data from earlier periods 
has found that foreclosure sales reduce 
the sale price of neighboring homes by 
1 to 1.6 percent.151 The HUD study 
referenced above estimates the average 
effect of foreclosure on neighboring 
house values at $14,531 based on 
research from 2008 or earlier. Therefore, 
the Bureau believes that $12,500 is 
likely a significant underestimate of the 
average benefit to preventing 
foreclosure. 

Furthermore, during the COVID–19 
pandemic and associated economic 
crisis, the cost of foreclosure for some 
borrowers may be even larger than the 
expected average cost of foreclosure 
more generally. Housing insecurity 
presents health risks during the 
pandemic that would otherwise be 
absent and that could continue to be 
present even if foreclosure is not 
completed for months or years.152 In 
addition, searching for new housing 
may be unusually difficult as a result of 
the pandemic and associated 
restrictions. Recent analysis has shown 
that the pandemic has had 
disproportionate economic impacts on 
communities of color. For example, 

Black and Hispanic homeowners were 
more than two times as likely to be 
behind on housing payments as of 
December 2020.153 The benefit to 
avoiding foreclosure for these arguably 
‘‘marginal’’ borrowers may be 
significantly larger compared to the 
average borrower. 

The total benefit to borrowers of 
delaying foreclosure also depends on 
the number of foreclosures that would 
be prevented by the proposed provision; 
in other words, the difference in the 
total foreclosures between what would 
occur under the baseline and what 
would occur under the proposed delay. 
To estimate this, the first step is 
estimating the number of loans that will 
be more than 120 days delinquent as of 
the effective date of the proposed rule, 
currently, August 31, 2021, or that will 
become 120 days delinquent before the 
delay period expires. The second step is 
to estimate what share of these loans 
would end in a foreclosure sale, and the 
third step is to estimate how that share 
would be affected by the proposed 
provision. 

As of January 2021, there were an 
estimated 2.1 million loans that were at 
least 90 days delinquent, the large 
majority of which were in forbearance 
programs.154 An unknown number of 
borrowers whose loans are now 
delinquent may be able to resume 
payments at the end of a forbearance 
period or otherwise bring their loans 
current before the proposed rule’s 
effective date. One estimate based on 
current trends and assuming the share 
of loans in delinquency decreases by 
less than 3 percent per month, is that 
1.7 million loans will be at least 90 days 
delinquent as of September 2021.155 
However, many of these loans are 
delinquent because borrowers have been 
taking advantage of forbearance 
programs, and some borrowers in that 
situation may be able to resume 
payments under their existing mortgage 
contract at the end of the forbearance. 
Given the uncertainty about the rate at 
which loans will exit forbearance or 
delinquency from now until the 
proposed effective date, a reasonable 
approach is to consider a range with 
respect to the share of loans remaining 
in forbearance or delinquency based on 
the current trends. For purposes of 
illustrating an approach to quantifying 
the benefits to consumers, the 
discussion below assumes that as of 
August 31, 2021, all of the remaining 
loans will be considered 120 days 
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156 See Black Jan. 2021 Report, supra note 36. It 
is possible for a borrower to be delinquent for 
purposes of Regulation X during a forbearance 
program. See supra note 61 and accompanying text. 

157 See Servicing Rule Assessment Report, supra 
note 13. 

158 Id. at 69–70. 
159 Id. at 48. 

160 See Bureau of Consumer Fin. Prot., Data Point: 
Servicer Size in the Mortgage Market (Nov. 2019), 
https://files.consumerfinance.gov/f/documents/ 
cfpb_2019-servicer-size-mortgage-market_report.pdf 
(estimating that, as of 2018, approximately 14 
percent of mortgage loans were serviced by small 
servicers). 

161 Servicing Rule Assessment Report, supra note 
13, at 48. 

162 A large share of foreclosures are not completed 
within the first 18 months of delinquency, so it is 
reasonable to assume that many loans that are still 
delinquent 18 months after an initial 60-day 
delinquency will eventually end in foreclosure. See 

Servicing Rule Assessment Report, supra note 13, 
at 52–53. 

163 An extension of forbearance programs or 
foreclosure moratoria would reduce the total 
number of months delay under the proposed rule. 
This would reduce the number of foreclosures 
prevented under the rule by the number of loans 
that self-cure, prepay, or enter into a loan 
modification during the time between the end of 
forbearance programs or foreclosure moratoria and 
December 31, 2021 under the current proposal. The 
number of loans that will self-cure, prepay, or enter 
into a loan modification during that period is 
uncertain given limited information on what the 
economic circumstances and financial status of 
borrowers will be at that time. 

164 If servicers delay initiating foreclosure, then 
the total number of foreclosures prevented under 
the proposed rule would fall by the number of loans 
that self-cure, prepay, or enter into a loan 
modification during that period of time. The 
number of loans that will self-cure, prepay, or enter 
into a loan modification during that period is 
uncertain given limited information on what the 
economic circumstances and financial status of 
borrowers will be at that time. 

delinquent under Regulation X and not 
in a forbearance plan. 

Furthermore, the Bureau assumes that 
the distribution of performance 
outcomes as of August 31, 2021, is the 
same for borrowers who would exit a 
forbearance program and for borrowers 
with delinquent loans and never in a 
forbearance program. The distribution of 
outcomes for these two groups may 
depend, for example, on the borrower’s 
loan type and the level of equity the 
borrower has. If the rate of growth in 
recovery over time is lower for 
borrowers with delinquent loans and 
not in a forbearance program, these 
borrowers will have a higher incidence 
of foreclosure. Estimates from February 
2021 show that the number of loans in 
forbearance programs (2.7 million) is 
significantly larger than the number of 
borrowers who are seriously delinquent 
and with loans that are not in a 
forbearance program (242,000).156 Given 
the difference in the size of the two 
groups, changes in the incidence of 
foreclosure among borrowers who are 
delinquent and not in a forbearance 
program will have a relatively smaller 
effect on any estimate of the total benefit 
to borrowers from avoiding foreclosure. 
The Bureau requests comment on the 
assumption that the distribution of 
performance outcomes for borrowers 
who exit a forbearance plan are similar 
to borrowers with delinquent loans and 
not in a forbearance program, in 
particular any data available to measure 
the differences in the financial 
circumstances of these two groups. 

Most loans that become delinquent do 
not end with a foreclosure sale. The 
Bureau’s 2013 RESPA Servicing Rule 
Assessment Report (Servicing 
Assessment Report) 157 found that, for a 
range of loans that became 90 days 
delinquent from 2005 to 2014, 
approximately 18 to 35 percent ended in 
a foreclosure sale within three years of 
the initial delinquency.158 Focusing on 
loans that become 60 days delinquent, 
the same report found that, 18 months 
after the initial 60-day delinquency, 
between 8 and 18 percent of loans had 
ended in foreclosure sale over the 
period 2001 to 2016, with an additional 
24 to 48 percent remaining at some level 
of delinquency.159 An estimate of the 
rate at which delinquent loans end in 
foreclosure can be taken from this range 
albeit with uncertainty as to the extent 

to which these data can be generalized 
to the current period. For example, 
using values from 2009 might 
overestimate the number of foreclosures 
due to differences in house price growth 
and the resulting amount of equity 
borrowers have in their homes. All else 
equal, this difference might lead to a 
higher share of delinquent borrowers 
who prepay. 

The Bureau outlines one approach to 
estimating the baseline number of 
foreclosures, albeit with significant 
uncertainty. First, the Bureau considers 
a range of between one-third and two- 
thirds of the number of loans that are in 
forbearance as of February 2021 will be 
more than 120 days delinquent as of 
August 31, 2021, and unable to resume 
contractual payments at that time. This 
range allows for a lower and upper 
bound estimate that reflects the 
substantial uncertainty that exists in 
forecasting the state of the market and 
the state of financial circumstances of 
borrowers as of the effective date of the 
proposed rule. Next, the Bureau 
excludes 14 percent of these loans, 
reflecting an estimate of the share of 
loans serviced by small servicers to 
which the proposed rule would not 
apply.160 This leaves between roughly 
770,000 and 1.5 million loans at risk of 
an initial filing of foreclosure to which 
the proposed rule would apply. 

The baseline number of such loans 
that will end with a foreclosure sale can 
be estimated using data from the 
Servicing Rule Assessment Report. 
Using data from 2016 (the latest year 
reported), 18 months after the initial 60- 
day delinquency, 8 percent of 
delinquent loans ended with a 
foreclosure sale and an additional 24 
percent remained delinquent and had 
not been modified.161 Of the loans that 
remain delinquent without a loan 
modification, the Bureau expects a 
significant number of these loans will 
end with a foreclosure sale although the 
Bureau does not have data to identify 
the exact share. The Bureau assumes 
one-half of this group will end with a 
foreclosure sale, which is a significant 
share although not a majority of 
loans.162 Overall, this gives a baseline 

estimate of loans that will experience 
foreclosure sale of between roughly 
155,000 and 310,000. The Bureau 
requests comment on the assumptions 
underlying this estimate, including 
discussion of any data available to 
predict the share of loans that will end 
with a foreclosure sale. 

The next step is to estimate how the 
number of foreclosures would change 
under the proposal. The Bureau 
proposes that any final rule relating to 
this proposal would become effective on 
August 31, 2021, and requires servicers 
to delay initiation of foreclosure until 
after December 31, 2021. Because of 
uncertainty about the exact number of 
loans that will exit forbearance each 
month from September to December of 
2021, the Bureau assumes that all 
remaining loans exit forbearance in 
September. This leads to a maximum 
four-month delay in the point at which 
servicers can initiate foreclosure for 
borrowers with loans that are more than 
120 days delinquent between the 
effective date of the proposed rule and 
the end of the delay period. This 
approach also assumes that existing 
borrower protections do not change. If, 
for example, forbearance programs and 
foreclosure moratoria are extended, then 
the maximum delay period would be 
shorter and the number of foreclosures 
prevented would be smaller under the 
proposed rule.163 Similarly, if servicers 
would not immediately initiate 
foreclosure proceedings with the 
borrowers absent the rule, then the 
delay period as a result of the rule 
would be shorter and the number of 
foreclosures prevented would be 
reduced.164 

Estimating how many foreclosures 
might be prevented by a four-month 
delay requires making strong 
assumptions about the additional 
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165 See Servicing Rule Assessment Report, supra 
note 13, at 85. The data used in this figure are 
publicly available loan performance data from 
Fannie Mae. See Fed. Nat’l Mortg. Ass’n, Fannie 
Mae Single-Family Loan Performance Data (Feb. 8, 
2021), https://capitalmarkets.fanniemae.com/ 
credit-risk-transfer/single-family-credit-risk- 
transfer/fannie-mae-single-family-loan- 
performance-data. 

166 The rate of change in borrowers who have 
recovered is calculated as: [(85 percent ¥ 80 
percent) ÷ 80 percent] × 100 ≈ 6 percent. This gives 
a monthly average increase in the share of loans 
that have recovered between the 12th and 24th 
month of delinquency of approximately 0.5 percent 
(6 percent 12 months). 

167 The extent of the delay depends on when a 
loan exits forbearance. If the exact number of loans 
exiting forbearance each month was known, then 
one could multiply the number of loans exiting 
forbearance each month by the month-adjusted 
expected recovery rate. For example, loans that exit 
in October might have an average recovery rate of 
1.5 percent (0.5 percent × 3 months) and loans that 
exit in November might have an average expected 
recovery rate of 1.0 percent (0.5 percent × 2 
months), all else equal. Then, the number of 

recovered loans can be calculated by summing 
across months. 

168 More specifically, the Bureau assumes that the 
number of loans that either self-cure or are modified 
increases by 2 percent, and that other outcomes 
decrease proportionately. For loans that became 60 
days delinquent in 2016, the Bureau estimated that 
about 46 percent either cured or were modified 
within 18 months, about 8 percent had ended in 
foreclosure, about 24 percent remained delinquent, 
and about 22 percent had prepaid. See Servicing 
Rule Assessment Report, supra note 13, at 48. A 2 
percent increase in recovery would mean that the 
share of loans that recover increases to 47 percent 
(46 percent × 1.02) given the additional four-month 
delay. The assumption of a constant relative share 
across groups means that an additional recovery 
reduces the number of foreclosures by 0.15, the 
number of prepaid by 0.41, and the number of 
delinquent loans without loan modification by 0.44. 
An increase in the share of loans that cure or are 
modified from 46 to 47 percent implies a reduction 
in the share that end in foreclosure by 18 months 
to about 7.9 percent, and the share that remain 
delinquent at 18 months to about 23.6 percent. 

growth in the share of recovered loans 
over the additional four-month period, 
where recovered is defined as a self-cure 
or permanent loan modification. The 
data available to the Bureau do not 
provide direct evidence of how 
protecting this group of borrowers from 
initiation of foreclosure will affect the 
likelihood that their loans will 
ultimately end with a foreclosure sale. 
In particular, some factors from the 
current environment that are difficult to 
generalize using data from earlier 
periods are: First, borrowers with loans 
in a forbearance plan may be very 
different from borrowers with loans that 
are delinquent but not in a forbearance 
plan; second, among borrowers with 
loans in a forbearance plan, some 
borrowers have made no payments for 
18 months while others have made 
partial or infrequent payments; and, 
third, borrowers with loans in a 
forbearance plan are unlikely to have 
arrearages due at the end of the 
forbearance period. Any of these 
differences across borrowers can 
significantly affect the growth in the 
share of recovered loans over time. The 
Bureau requests comment on this 
assumption, in particular on how the 
share of recovered loans will change 
over a four-month period. 

The Bureau provides some evidence 
on the rate at which delinquent loans 
may recover to estimate the total benefit 
to borrowers of the provision using 
information reported in the Servicing 
Assessment Report. Among borrowers 
who become 30 days delinquent in 
2014: 60 percent recover before their 
second month of delinquency, 80 
percent recover by the 12th month of 
delinquency, and 85 percent recover by 
the 24th month of delinquency.165 
These patterns, first, show that most 
borrowers who become delinquent 
recover early in their delinquency. 
Second, the data show that the rate of 
change in recovery falls as the length of 
the delinquency increases. For example, 
after the initial month of delinquency, 
an additional 20 percent of borrowers 
recover by the 12th month of 
delinquency, and then an additional 5 
percent of borrowers by the 24th month. 
On a monthly basis, the number of 
borrowers who recover increases by less 
than one percent per month during the 

second year.166 The Bureau notes that 
the above discussion is based on the 
recovery experience of loans that 
became 30 days delinquent. A smaller 
number of loans became more seriously 
delinquent. Relative to that smaller 
base, the share of loans recovering 
during later periods would be greater. 

The proposed pre-foreclosure review 
period would provide borrowers 
additional time during which servicers 
cannot initiate foreclosure. This may 
increase the number of borrowers who 
are able to recover, in particular by 
ensuring more borrowers have the 
opportunity to pursue foreclosure 
avoidance options before a servicer 
makes the first notice or filing required 
for foreclosure. The size of this increase 
depends on how much of a difference 
the delay makes in borrowers’ ability to 
recover. This, in turn, depends on 
factors such as the financial 
circumstances of borrowers as of the 
effective date, the number of 
foreclosures that servicers would in fact 
initiate, absent the rule, during the 
months after the effective date, and the 
effect of delaying foreclosure on 
borrowers’ ability to obtain loss 
mitigation options or otherwise recover. 
The Bureau requests comment on the 
likelihood that borrowers coming out of 
forbearance will be able to recover in 
the months shortly after forbearance 
ends and how a delay in initiation of 
foreclosure would affect their ability to 
recover. 

For purposes of illustrating potential 
benefits of the proposed rule, suppose 
that the increase in the number of 
borrowers who are ultimately able to 
recover as a result of the delay is 0.5 
percent per month of delay, which is 
similar to the monthly rate at which the 
number of borrowers who have 
recovered grows during the second year 
after a 30-day delinquency, as discussed 
above. Assuming the full four-month 
delay, the additional share of loans that 
recover could then be estimated at about 
2 percent of the initial group of 
delinquent loans.167 The remaining 

distribution of outcomes (foreclosure, 
prepay, and delinquent without loan 
modification) are estimated based on a 
constant relative share across groups.168 
This means that 7.9 percent of 
delinquent loans will end with a 
foreclosure sale within 18 months. 
Similar to under the baseline, the 
Bureau also assumes that one-half of 
loans that are delinquent and not in a 
loan modification will end with a 
foreclosure sale after more than 18 
months (meaning an additional 11.8 
percent of delinquent loans would end 
with a foreclosure sale). This generates 
an estimate of foreclosure sales under 
the proposed rule of between roughly 
152,000 and 304,000, or a reduction of 
between approximately 2,600 and 5,300 
foreclosures. 

The Bureau believes that an assumed 
increase in the likelihood of recovery of 
2 percent may significantly overestimate 
or underestimate the actual effect of the 
proposed rule on whether loans recover 
or end with a foreclosure sale. The 
discussion above relies on data from 
between 2014 and 2016, which was not 
a period of economic distress as 
described earlier. In the current period 
compared to 2014 and 2016, the level of 
delinquency is higher and changes in 
the incidence of recovery over time may 
be slower. On the other hand, 
significant house price growth and 
higher levels of home equity may make 
it more likely the borrowers can avoid 
foreclosure if borrowers have better 
options for selling or refinancing their 
homes than in 2014 and 2017. The 
Bureau requests comment on the extent 
to which the increase in the rate of 
recovery used for the above estimates is 
reasonable, including any data that can 
shed light on this assumption. 

Finally, an illustration of the potential 
total benefit to borrowers of avoiding 
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169 Even absent the proposed provision, servicers 
may be delayed in initiating foreclosure because the 
attorneys and other service providers that support 
foreclosure actions may not have capacity to handle 
the anticipated number of delinquent loans, 
particularly given that the long foreclosure 
moratoria have eroded capacity. 

170 Mortg. Bankers Ass’n, Servicing Operations 
Study and Forum for Prime and Specialty Servicers 
(Dec. 2018), https://www.mba.org/news-research- 
and-resources/research-and-economics/single- 
family-research/servicing-operations-study-and- 
forum-for-prime-and-specialty-servicers. 

foreclosure sales as a result of the 
proposed provision can be calculated by 
taking the difference in the number of 
foreclosure sales under the baseline 
compared to under the proposed rule 
and multiplying that difference by the 
per-borrower cost of foreclosure. Based 
on a per foreclosure cost to the borrower 
of $12,500, the benefit to borrowers of 
avoiding foreclosure under the proposed 
rule is estimated at between $33 million 
and $66 million. The estimate is based 
on a number of assumptions and 
represents one approach to quantifying 
the total benefits to borrowers. 

The above estimate of the benefit to 
borrowers of avoiding foreclosure likely 
underestimates the true value of the 
benefit. As discussed above, there is 
evidence that borrowers incur 
significant non-monetary costs that are 
not accounted for in the above 
estimates. Furthermore, there may be 
non-borrower benefits, such as benefits 
to neighbors and communities from 
reduced foreclosures, that are 
unaccounted for. Therefore, estimates of 
the total benefit to consumers, which 
includes the benefit to borrowers and 
non-borrowers are expected to be larger 
than the reported estimates. 

Some borrowers would benefit from 
the proposed provision even if they 
would not have experienced a 
foreclosure sale under the baseline. 
Many borrowers are able to cure their 
delinquency or otherwise avoid a 
foreclosure sale after the servicer has 
initiated the foreclosure process. Even 
though these borrowers do not lose their 
homes to foreclosure, they may incur 
foreclosure-related costs, such as legal 
or administrative costs, from the early 
stages of the foreclosure process. The 
proposed provision could mean that 
some borrowers who would have cured 
their delinquency after foreclosure is 
initiated are instead able to cure their 
delinquency before foreclosure is 
initiated, meaning that they are able to 
avoid such foreclosure-related costs. 
The Bureau does not have data that 
would permit it to estimate the extent of 
this benefit of the proposed rule, which 
would likely vary according to State 
foreclosure laws and the borrower’s 
specific situation. The Bureau requests 
comments on this benefit to consumers, 
including data or other information that 
could help quantify the benefit. 

The proposed provision may create 
costs for some borrowers if it delays 
their engagement in the loan 
modification and loss mitigation 
process. For some borrowers, 
notification of foreclosure process 
initiation may provide the impetus to 
engage with the servicer to discuss 
options for avoiding foreclosure. For 

these borrowers, delaying the initiation 
of foreclosure may delay their 
engagement in determining a next step 
for resolving the delinquency on the 
loan, whether it be through repayment, 
loan modification, foreclosure, or other 
alternatives. This delay may put the 
borrower in a worse position because 
the additional delay can increase 
unpaid amounts and thereby reduce 
options to avoid foreclosure. The 
Bureau does not have data that would 
permit it to estimate the extent of this 
cost of the proposed rule. The Bureau 
requests comments on this cost to 
consumers, including data or other 
information that could help quantify the 
cost. 

Benefits and Costs to Covered Persons 
The proposed provision would 

impose new costs on servicers and 
investors by delaying the date at which 
foreclosure can be initiated, which 
would prolong the ongoing costs of 
servicing non-performing loans and 
delay the point at which servicers are 
able to complete the foreclosure and sell 
the property. These costs would apply 
to foreclosures that the proposed rule 
would not prevent. As further discussed 
below, the costs could be mitigated 
somewhat by a reduction in foreclosure- 
related costs in cases where the delay in 
initiating foreclosure permits borrowers 
to avoid entering into foreclosure 
altogether. 

As discussed above, the Bureau does 
not have data to quantify the number of 
loans that will ultimately enter 
foreclosure or the number that will end 
with a foreclosure sale, but, as discussed 
above, past experience and the large 
number of loans currently in a 
nonpayment status suggest that as many 
as 155,000 and 310,000 loans that 
would be subject to the proposed pre- 
foreclosure review period could 
ultimately end in foreclosure. An 
additional number of loans are likely to 
enter the foreclosure process but not 
end in foreclosure because the borrower 
is able to recover or prepay the loan. 

By preventing servicers from 
initiating foreclosure for most 
delinquent loans until after December 
31, 2021, the proposal could delay many 
foreclosures from being initiated by up 
to four months. The delay could be 
shorter for loans subject to a forbearance 
that extends past August 31, 2021, 
including some loans subject to the 
CARES Act that entered into 
forbearance later than March 2020 and 
are extended to a total of up to 18 
months. The delay could also be 
reduced to the extent that servicers 
would not actually initiate foreclosure 
for all borrowers who are more than 120 

days delinquent and whose loans are 
not in forbearance in the period between 
September and December 2021.169 For 
foreclosures that are eventually 
completed, a delay in the initiation of 
foreclosure would be expected, all else 
equal, to lead to an equivalent delay in 
the foreclosure’s completion. 

Any delay in completing foreclosure 
will mean additional costs to service the 
loan before completing foreclosure. This 
includes, for example, the costs of 
mailing statements, providing required 
disclosures, and responding to borrower 
requests. For loans that are seriously 
delinquent, servicers may be required 
by investors to conduct frequent 
property inspections to determine if 
properties are occupied and may incur 
costs to provide upkeep for vacant 
properties. MBA data report that the 
annual cost of servicing performing 
loans in 2017 was $156 (or $13 per 
month) and the annual cost of servicing 
nonperforming loans was $2,135 (or 
approximately $178 per month).170 
Some costs of servicing delinquent 
loans would be ongoing each month, 
including costs of complying with 
certain of the Bureau’s servicing rules. 
However, many of the average costs of 
servicing a delinquent loan likely reflect 
one-time costs, such as the costs of 
paying counsel to complete particular 
steps in the foreclosure process, which 
likely would not increase as a result of 
a delay. In light of this, the additional 
servicing costs associated with a delay 
are likely to be well below $178 per 
month for each loan. 

In addition, some mortgage servicers 
are obligated to make some principal 
and interest payments to investors, even 
if borrowers are not making payments. 
Servicers may also be obligated to make 
escrowed real estate tax and insurance 
payments to local taxing authorities and 
insurance companies. The proposal 
would extend the period of time that 
servicers must continue making such 
advances for loans on which they are 
not receiving payment. Servicers may 
incur additional costs to maintain the 
liquid reserves necessary to advance 
these funds. 

When the servicer does not advance 
principal and interest payments to 
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171 As of February 2021, there were an estimated 
2.7 million loans in forbearance representing a total 
unpaid principle balance of $537 billion, for an 
average loan size of approximately $198,000. See 
Black Jan. 2021 Report, supra note 36, at 7. 

172 Servicing Rule Assessment Report, supra note 
13, at 173. 

investors, including cases in which a 
loan’s owner is servicing loans on its 
own behalf, a delay will also impose 
costs on investors by delaying their 
receipt of proceeds from foreclosure 
sales and preventing them from 
investing those funds and earning an 
investment return during the time by 
which a foreclosure sale is delayed. 
These costs depend on the length of any 
delay, the amount of funds that the 
investor stands to recover through a 
foreclosure sale, and the investor’s 
opportunity cost of funds. For example, 
the average unpaid principal balance of 
mortgage loans in forbearance as of 
February 2021 was reported to be 
approximately $200,000.171 Assuming 
that investors would invest foreclosure 
sale proceeds in short-term U.S. 
Treasury bills, using the six-month U.S. 
Treasury rate of approximately 0.06 
percent in March 2021, the cost of 
delaying receipt of $200,000 by four 
months would be approximately $40. 
Assuming instead that investors would 
invest foreclosure sale proceeds at the 
Prime rate, 3.25 percent in March 2021, 
the cost of delaying receipt of $200,000 
by four months would be approximately 
$2,170. 

Servicers would also incur costs to 
ensure the proposed provision is not 
violated. The simplicity of the provision 
may mean the direct cost of developing 
systems to ensure compliance is not too 
great. However, servicers that seek to 
pursue foreclosure for properties that 
are not the borrower’s principal 
residence (for example, when a property 
is vacant and appears to be abandoned) 
may incur additional costs to ensure 
that those properties are in fact not the 
borrower’s principal residence so that 
they do not inadvertently violate the 
proposed provision. The Bureau 
understands that making such 
determinations can be difficult and is 
the source of significant perceived 
compliance risk given the possibility of 
incorrectly concluding that the property 
is no longer a borrower’s principal 
residence.172 

The costs to servicers described above 
may be mitigated somewhat by a 
reduction in foreclosure-related costs, to 
the extent that the additional time for 
borrowers to be considered for loss 
mitigation options prevents some 
foreclosures from being initiated. Often, 
a borrower who is able to obtain a loss 
mitigation option in the months before 

foreclosure would otherwise be initiated 
would also be able to obtain that option 
shortly after foreclosure is initiated. In 
such cases, a delay in initiating 
foreclosure could mean servicers avoid 
the costs of initiating and then 
terminating, the foreclosure process. For 
example, servicers may avoid certain 
costs, such as the cost of engaging local 
foreclosure counsel, that they generally 
incur during the initial stages of 
foreclosure and that they may not be 
able to pass on to borrowers. Even 
absent the proposed rule, servicers may 
choose to delay initiating foreclosure for 
loans that are more than 120 days 
delinquent, subject to investor 
requirements, if the probability of 
recovery is high enough that the benefit 
of waiting, and potentially avoiding 
foreclosure-related costs, outweighs the 
expected cost of delaying an eventual 
foreclosure sale. By requiring servicers 
to delay initiating foreclosure until after 
December 31, 2021, the proposed rule 
would cause servicers to delay 
foreclosure even when the net benefit of 
doing so is negative, and therefore any 
benefit servicers would receive from 
delayed foreclosures is expected to be 
smaller on average than the cost to 
servicers arising from the delay. 

The Bureau seeks comment on the 
discussion of the benefits and costs of 
the proposed provision for consumers 
and covered persons discussed above. In 
particular, the Bureau seeks comment 
on data and methodology for estimating 
the number of foreclosures that could be 
prevented by the proposed provision, 
the associated benefits to consumers, 
and the costs to covered persons 
associated with a delay in foreclosure 
sales. 

Alternative Approach: Potential 
Exemptions to the Special Pre- 
Foreclosure Review Period 

The Bureau has also considered an 
alternative in which servicers would be 
allowed to proceed with the foreclosure 
process during the special pre- 
foreclosure review period under certain 
circumstances. Those circumstances 
could include cases in which the 
servicer has determined that the 
borrower is not eligible for any loss 
mitigation options or if the borrower has 
declined all available options. They 
could also include cases in which the 
servicer has exercised reasonable 
diligence to contact the borrower and 
the servicer has been unable to reach the 
borrower. Reasonable diligence could 
potentially be defined to include multi- 
modal communication attempts, such as 
making certain numbers and types of 
communication attempts over a period 
of 30 days. 

Such an alternative could reduce the 
benefits of the rule for certain borrowers 
who would receive reduced protection 
from the pre-foreclosure review period. 
In general, the benefits of the pre- 
foreclosure review period would be 
lower for borrowers who the servicer 
has determined are not eligible for any 
loss mitigation options than they would 
be for other borrowers, because 
borrowers who have already been 
denied would be less likely to obtain a 
loss mitigation option even if afforded 
additional time. However, the 
alternative could prevent borrowers 
from benefiting from the proposed 
provision in situations where a 
borrower’s eligibility changes within a 
relatively short period of time, as may 
happen during this particular economic 
crisis, as certain businesses may begin 
to reopen or open more completely 
based on when different State and local 
jurisdictions make adjustments to their 
COVID–19-related restrictions. The 
Bureau is not aware of data that could 
reasonably quantify the number of 
borrowers for whom such an exception 
would meaningfully reduce their 
benefits from the proposed provision. 

Similarly, the benefits of the proposed 
pre-foreclosure review period would 
likely be lower for borrowers whom the 
servicer is unable to reach. Where 
servicers are unable to reach a 
delinquent borrower, the borrower is 
less likely to apply for or be considered 
for a loss mitigation option. Moreover, 
the first notice or filing for foreclosure 
could prompt communication from 
some consumers who are otherwise 
unresponsive to servicer 
communication attempts. However, 
there may be some consumers whom the 
servicer cannot contact within a 30-day 
period but who would benefit from the 
proposed provision if they were to 
contact their servicer later in the pre- 
foreclosure review period. This might be 
especially likely because this particular 
crisis could create unique obstacles that 
prevent a borrower from contacting their 
servicer within the first 30 days after 
they exit their forbearance program. The 
Bureau is not aware of data that could 
reasonably quantify the number of 
borrowers for whom such an exception 
would meaningfully reduce their 
benefits from the proposed provision, or 
the number of borrowers for whom this 
alternative might provide a benefit if it 
were to permit a first notice or filing for 
foreclosure that prompts them to engage 
with their servicer regarding loss 
mitigation options. 

Servicers would generally benefit 
from these types of exceptions to the 
pre-foreclosure review period. To the 
extent that servicers have the option to 
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173 Under existing § 1024.41(c), servicers may 
under some circumstances evaluate an incomplete 
loss mitigation application and offer a borrower a 
loss mitigation option based on the incomplete 
application if the application has remained 
incomplete for a significant period of time. 
§ 1024.41(c)(2)(ii). By providing additional 
conditions under which servicers could offer 
certain loss mitigation options based on an 
incomplete application, the proposed provision 
may increase the likelihood that a borrower is able 
to qualify for a loss mitigation option after 
submitting an incomplete application. 

initiate the foreclosure process earlier, 
they will potentially benefit from a 
reduction in the delay of the overall 
foreclosure timeline. The exceptions 
described above may cover situations in 
which a loan is particularly likely to 
move to foreclosure, so may be the loans 
for which the benefit from an earlier 
initiation of foreclosure is greatest. The 
extent of such benefit depends on the 
number of loans that would be covered 
by these circumstances and the extent to 
which those loans are in fact loans for 
which the pre-foreclosure review period 
would not have increased the likelihood 
of finding a loss mitigation option. 

The Bureau requests comment on the 
benefits and costs to consumers and 
covered persons of this alternative, 
including data and other information 
that could help quantify those benefits 
and costs. 

Alternative Approach: ‘‘Grace Period’’ 
Rather Than Date Certain 

The Bureau has considered an 
alternative to a pre-foreclosure review 
period, in which servicers would be 
prohibited from making the first notice 
or filing for foreclosure until a certain 
number of days (e.g., 60 or 120 days) 
after a borrower exits their forbearance 
program. 

Such an approach would provide 
additional benefits to some borrowers in 
forbearance programs compared to the 
proposed rule, while reducing the 
benefit to other borrowers who are 
delinquent but not in forbearance 
programs. For borrowers who are in a 
forbearance program that ends well after 
the effective date of the proposed rule, 
this alternative approach would provide 
a longer period than in the proposed 
rule during which the borrower would 
be protected from the initiation of 
foreclosure. For example, a borrower 
whose forbearance ends on November 
30, 2021, would be protected from 
initiation of foreclosure for 
approximately one month under the 
proposed rule, and approximately four 
months under this alternative. A large 
share of the borrowers currently in 
forbearance programs entered into 
forbearance after April 2020 and could 
extend their forbearances until 
November 2021 or later, and borrowers 
continue to be eligible to enter into 
forbearance programs. Although some of 
these borrowers may not in fact extend 
their forbearances to the maximum 
allowable extent, many would receive a 
longer protection from foreclosure 
under the alternative, which could 
provide them with a greater opportunity 
to work with servicers to obtain an 
alternative to foreclosure. 

The alternative would not provide 
protection for borrowers who do not 
enter into forbearance programs, 
meaning that borrowers who are or 
become delinquent and do not enter 
forbearance would not receive any 
benefit from the alternative beyond the 
existing prohibition on initiating 
foreclosures until the borrower has been 
delinquent for more than 120 days. 

For servicers, the alternative approach 
would, like the proposed provision, 
delay foreclosure for many of the 
affected borrowers. The cost of delay, on 
a per-loan and per-month basis, would 
not be appreciably different under the 
alternative than under the proposed 
provision, but the number of 
foreclosures delayed would likely differ. 
Whether the number of loans delayed, 
and the total cost of delay, are larger or 
smaller under the alternative than under 
the proposed provision depends on 
whether the effect of additional delay of 
loans in forbearance programs that 
expire after the beginning of the pre- 
foreclosure review period is greater than 
the effect of eliminating the delay for 
loans that are not in forbearance 
programs but are more than 120 days 
delinquent during the period that the 
proposed pre-foreclosure review period 
would be in effect. 

The alternative could be significantly 
more costly for servicers to implement 
because it would require servicers to 
track a new pre-foreclosure review 
period for each loan exiting a 
forbearance program and to revise their 
compliance systems to ensure that they 
do not initiate foreclosure for loans that 
are within that pre-foreclosure review 
period. The alternative could require 
servicer systems to account for loan- 
specific fact patterns, such as cases in 
which a borrower’s forbearance period 
expires but the borrower subsequently 
seeks to extend the forbearance period. 
This could introduce complexity that 
would make the alternative more costly 
to come into compliance with compared 
to the proposed provision, which would 
apply to all covered loans until a certain 
date. The Bureau does not have data to 
estimate such additional costs from the 
proposal. 

The Bureau requests comment on the 
benefits and costs to consumers and 
covered persons of the alternative, 
including data and other information 
that could help quantify those benefits 
and costs. 

2. Evaluation of Loss Mitigation 
Applications 

Proposed § 1024.41(c)(2)(vi) would 
extend certain exceptions from 
§ 1024.41(c)(2)(i)’s general requirement 
to evaluate only a complete loss 

mitigation application to certain 
streamlined loan modifications offered 
to borrowers affected by a COVID–19- 
related hardship, such as certain 
modifications offered through the GSEs’ 
Flex Modification Programs, FHA’s 
COVID–19 Owner-Occupant Loan 
Modification, and other comparable 
programs. Once a borrower accepts an 
offer made under proposed 
§ 1024.41(c)(2)(vi), for any loss 
mitigation application the borrower 
submitted before that offer, a servicer 
would no longer be required to comply 
with § 1024.41(b)(1)’s requirements 
regarding reasonable diligence to collect 
a complete loss mitigation application, 
and a servicer would also no longer be 
required to comply with 
§ 1024.41(b)(2)’s evaluation and notice 
requirements. A servicer would be 
required to immediately resume 
reasonable diligence efforts as required 
under § 1024.41(b)(1) with regard to any 
incomplete loss mitigation application a 
borrower submitted before the servicer’s 
offer of a trial loan modification plan if 
the borrower fails to perform under a 
trial loan modification plan offered 
pursuant to proposed 
§ 1024.41(c)(2)(vi)(A) or if the borrower 
requests further assistance. 

Benefits and Costs to Consumers 
The proposed exception may benefit 

borrowers to the extent that they may be 
able to receive a loan modification more 
quickly, or may be more likely to obtain 
a loan modification at all, without 
having to submit a complete loss 
mitigation application. Where the 
exception to the complete application 
requirement applies, it will generally 
result in a reduction in the time 
necessary to gather required documents 
and information. In some cases, if 
borrowers would not otherwise 
complete a loss mitigation application 
and could not otherwise obtain a 
different loss mitigation option, the 
proposed provision could enable 
borrowers to obtain a loan modification 
in the first place.173 For some 
borrowers, a loan modification may be 
their only opportunity to become or 
remain current and avoid foreclosure. 
Thus, for some borrowers who obtain a 
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174 Black Jan. 2021 Report, supra note 36, at 9. An 
estimated 14 percent of all loans are serviced by 
small servicers, and if that percentage applies to 
these loans, then an estimated 690,000 loans subject 
to the proposed rule would exit forbearance in these 
months. 

175 Servicers have reported challenges in 
customer-facing staff capacity during the pandemic. 
See Caroline Patane, Servicers report biggest 

challenges implementing COVID–19 assistance 
programs, Fed. Nat’l Mortg. Ass’n, Perspectives 
Blog (Jan. 12, 2020), https://www.fanniemae.com/ 
research-and-insights/perspectives/servicers-report- 
biggest-challenges-implementing-covid-19- 
assistance-programs. Such challenges could 
become even more significant if a large number of 
borrowers seek foreclosure avoidance options 
during a short period of time after forbearances end. 

176 Servicing Rule Assessment Report, supra note 
13, at 155–156. 

loan modification under the proposed 
exception, the benefit of the provision 
would be the value of obtaining a loan 
modification or obtaining a loan 
modification more quickly, potentially 
preventing delinquency fees and 
foreclosure. 

As discussed above in part II, as of 
February 2021 2.7 million borrowers 
had mortgage loans that were in a 
forbearance program. Of these, an 
estimated 14 percent are serviced by 
small servicers, leaving approximately 
2.3 million who would be covered by 
the proposed rule. Many of these 
borrowers may recover before the 
proposed rule’s effective date, however 
the large number and the ongoing 
economic crisis suggest that many 
borrowers will be in distress at that 
time. The Bureau does not have data to 
estimate the number of distressed 
borrowers who, as of the proposed rule’s 
effective date, would not be able to 
complete a loss mitigation application if 
they were required to complete the 
application to receive a loan 
modification offer. However, the Bureau 
believes that in the present 
circumstances that percentage could be 
substantial due to limitations in servicer 
capacity and the challenges some 
borrowers face in dealing with the social 
and economic effects of the COVID–19 
pandemic and related economic crisis. 
As discussed above in part II, if 
borrowers who are currently in an 
eligible forbearance program request an 
extension to the maximum time offered 
by the government agencies, those loans 
that were placed in a forbearance 
program early in the pandemic (March 
and April 2020) will reach the end of 
their forbearance period in September 
and October of 2021. Black Knight data 
suggest there could be an estimated 
800,000 borrowers exiting their 
forbearance programs after 18 months of 
forborne payments in September and 
October of 2021.174 Although some 
fraction of the borrowers with loans in 
these forbearance programs may be able 
to resume contractual payments at the 
end of the forbearance period, many 
may not be able to do so and may seek 
to modify their loans. Processing 
complete loss mitigation applications 
for all these borrowers in a short period 
of time would likely strain many 
servicers’ resources.175 This might lead 

to more borrowers who have incomplete 
applications that never reach 
completion and who could therefore not 
be considered for a loan modification 
under the baseline compared to what 
might occur under standard market 
conditions. The Bureau also does not 
have data available to predict how many 
borrowers with loans currently in a 
forbearance or a delinquency would 
experience foreclosure but for a loan 
modification offered under the proposed 
exception in the proposed rule. 

The proposed provision might create 
costs for borrowers if it prevents them 
from considering, and applying for, loss 
mitigation options that they would 
prefer to a streamlined loan 
modification. Borrowers who are 
considered for a streamlined loan 
modification after submitting an 
incomplete application may not be 
presented with other loss mitigation 
options that might be offered if they 
were to submit a complete application. 
In the 2013 RESPA Servicing Final Rule, 
the Bureau explained its view that 
borrowers would benefit from the 
complete application requirement, in 
part because borrowers would generally 
be better able to choose among available 
loss mitigation options if they are 
presented simultaneously. The Bureau 
acknowledges that borrowers accepting 
an offer made under proposed 
§ 1024.41(c)(2)(vi) would be prevented 
from considering loss mitigation options 
that they may prefer to a streamlined 
loan modification in connection with an 
incomplete loss mitigation application 
submitted before the offer. However, if 
a borrower is interested in and eligible 
for another form of loss mitigation 
besides a streamlined loan modification, 
under the proposal a borrower who 
received a streamlined loan 
modification after evaluation of an 
incomplete application would still 
retain the ability under § 1024.41 to 
submit a complete loss mitigation 
application and receive an evaluation 
for all available options after the loan 
modification is in place. 

The Bureau requests comments on the 
benefits to consumers of the proposed 
provision, including comment on the 
proposed eligibility criteria the 
proposed exception, whether those 
criteria will affect the types of 
modifications offered to consumers, and 

potential effects on consumers as a 
result. 

Benefits and Costs to Covered Persons 
Servicers would benefit from the 

reduction in burden from the 
requirement to process complete loss 
mitigation applications for streamlined 
loan modifications that are eligible for 
the exception. Given the number of 
loans that are currently delinquent, and 
in particular the number of such loans 
in a forbearance program that will end 
during a short window of time, this 
benefit could be substantial. Without 
the proposed provision, in each case, 
the servicers would further need to 
exercise reasonable diligence to collect 
the documentation needed for a 
complete loss mitigation application, 
evaluate the complete application, and 
inform the borrower of the outcome of 
the application for all available options. 
The Bureau understands that the 
process of conducting this evaluation 
and communicating the decision to 
consumers can require considerable 
staff time, including time spent talking 
to consumers to explain the outcome of 
the evaluation for all options.176 This 
could make the cost of evaluating 
borrowers for all available options 
particularly acute in light of staffing 
challenges servicers may face during the 
COVID–19 pandemic and associated 
economic crisis and the large number of 
borrowers who may be seeking loss 
mitigation at the same time. 

In addition to the reduced costs 
associated with evaluation for 
streamlined loan modifications, the 
proposed provision may reduce servicer 
costs when evaluating borrowers for 
other loss mitigation options, by freeing 
resources that can be used to work with 
borrowers who may not qualify for 
streamlined loan modifications or for 
whom streamlined loan modifications 
may not be the borrower’s preferred 
option. Many servicers are likely to 
need to process a large number of 
applications in a short period of time 
while complying with the timelines and 
other requirements of the servicing 
rules. This may place strain on servicer 
resources that lead to additional costs, 
such as the need to pay overtime wages 
or to hire and train additional staff to 
process loss mitigation applications. 
The proposed provision would reduce 
this strain and could thereby reduce 
overall servicing costs. 

The Bureau does not have data to 
quantify the reduction in costs to 
servicers from the proposed provision. 
The Bureau understands that working 
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177 For example, recent survey evidence finds that 
among borrowers who reported needing forbearance 
but had not entered forbearance, the fact that they 
had not entered forbearance was explained by 
factors including a lack of understanding about how 
forbearance plans work or whether the borrower 
would qualify, or a lack of understanding about 
how to request forbearance. See Lauren Lambie- 
Hanson et al., Recent Data on Mortgage 
Forbearance: Borrower Uptake and Understanding 
of Lender Accommodations, Fed. Reserve Bank of 
Phila. (Mar. 2021), https://
www.philadelphiafed.org/consumer-finance/ 
mortgage-markets/recent-data-on-mortgage- 
forbearance-borrower-uptake-and-understanding- 
of-lender-accommodations. 

178 For example, Fannie Mae requires servicers to 
begin attempts to contact the borrower no later than 
30 days prior to the expiration of the forbearance 
plan term to, among other things, determine the 
reason for the delinquency and educate the 
borrower on the availability of workout options, as 
appropriate. Fed. Nat’l Mortg. Ass’n, Lender Letter 
(LL–2021–02) (Feb. 25, 2021), https://
singlefamily.fanniemae.com/media/24891/display. 
Servicers that are already complying with such 
guidelines may already be providing many of the 
benefits, and incurring many of the costs, that 
would otherwise be generated by the proposed 
provision. 

179 Servicers should already have access to the 
information they would need to provide under the 
proposed provision, because servicers are required 
to have policies and procedures to maintain and 
communicate such information to borrowers under 
12 CFR 1024.40(b)(1)(i) and 1024.38(b)(2)(i). 

180 One recent survey of mortgage servicing 
executives found that they identified adapting to 
investor policy changes as the biggest challenge in 
implementing COVID–19 assistance programs. See 

with borrowers to complete applications 
and to communicate decisions on 
complete applications often requires 
significant one-on-one communication 
between servicer personnel and 
borrowers. Even a modest reduction in 
staff time needed for such 
communication, given the large 
numbers of borrowers who may be 
seeking loan modifications, could lead 
to substantial cost savings. 

The Bureau seeks comment on the 
discussion of the benefits and costs of 
the proposed provision for consumers 
and covered persons discussed above. In 
particular, the Bureau seeks comment 
on, and data or studies that are 
informative of, potential effects of the 
proposal on borrowers’ ability to obtain 
a loss mitigation option that best suits 
their circumstances as well as potential 
benefits and costs to servicers. 

3. Live Contact and Reasonable 
Diligence Requirements 

Proposed § 1024.39(e) would 
temporarily require servicers to provide 
additional information to certain 
borrowers during live contacts 
established under existing requirements. 
In general, proposed § 1024.39(e)(1) 
would require servicers to ask whether 
borrowers who are not in a forbearance 
program at the time of the live contact 
are experiencing a COVID–19-related 
hardship and if so, to list and briefly 
describe available forbearance programs 
to those borrowers and the actions a 
borrower must take to be evaluated. In 
general, proposed § 1024.39(e)(2) would 
require that, for borrowers who are in a 
forbearance program at the time of live 
contact, servicers must provide specific 
information about the borrower’s 
current forbearance program and list 
and briefly describe available post- 
forbearance loss mitigation options 
during the last required live contact 
made just before the end of the 
forbearance period. The proposal would 
not require servicers to make good faith 
efforts to establish live contact with a 
borrower beyond those already required 
by § 1024.39(a). 

In conjunction with proposed 
§ 1024.39(e)(2), the proposal would also 
add a new comment 41(b)1–4.iv, which 
states that if the borrower is in a short 
term payment forbearance program 
made available to borrowers 
experiencing a financial hardship due, 
directly or indirectly, to the COVID–19 
emergency that was offered based on 
evaluation of an incomplete application, 
a servicer must contact the borrower no 
later than 30 days before the end of the 
forbearance period to determine if the 
borrower wishes to complete the loss 
mitigation application and proceed with 

a full loss mitigation evaluation. If the 
borrower requests further assistance, the 
servicer should exercise reasonable 
diligence to complete the application 
before the end of the forbearance period. 
The servicer must also continue to 
exercise reasonable diligence to 
complete the loss mitigation application 
before the end of forbearance. Comment 
41(b)(1)–4.iii already requires servicers 
to take these steps before the end of the 
short-term payment forbearance 
program offered based on the evaluation 
of an incomplete application, but does 
not specify how soon before the end of 
the forbearance program the servicer 
must make these contacts. 

Benefits and Costs to Consumers and 
Covered Persons 

Proposed § 1024.39(e)(1) would 
benefit borrowers who are eligible for a 
forbearance program but not currently 
in one, by potentially making it more 
likely that such borrowers are able to 
take advantage of such programs. 
Although most borrowers who have 
missed mortgage payments are in 
forbearance programs, a significant 
number of delinquent borrowers are not. 
Research has found that some borrowers 
are not aware of the availability of 
forbearance or misunderstand the terms 
of forbearance.177 Similarly, proposed 
§ 1024.39(e)(2), together with proposed 
comment 41(b)1–4.iv, would benefit 
borrowers who are delinquent and are 
nearing the end of a forbearance period 
by making it more likely that they are 
aware of their options at the end of the 
forbearance period in time to take the 
action most appropriate for their 
circumstances. 

For both proposed provisions, the 
extent of the benefit would depend to a 
large degree on whether servicers are 
already taking the actions that would be 
required by the proposed provision. The 
Bureau understands that many servicers 
already have a practice of informing 
borrowers about the availability of 
general or specific forbearance 
programs, and options when exiting 
forbearance programs, as part of live 

contact communications.178 The Bureau 
is not aware of how many servicers 
provide general as opposed to specific 
information about forbearance programs 
or post-forbearance options that are 
available to a particular borrower. The 
Bureau does not have data that could be 
used to quantify the number of 
borrowers who would benefit from the 
proposed provision. As discussed 
above, an estimated 2.7 million 
borrowers were in forbearance programs 
as of January 2021 and an estimated 
242,000 borrowers had loans that were 
seriously delinquent and not in a 
forbearance program. Although some 
fraction of the borrowers with loans in 
a forbearance program may be able to 
resume contractual payments at the end 
of the forbearance period, many may 
benefit from more specific information 
about the options available to them. 

The costs to covered persons of 
complying with the proposed provision 
would also depend on the extent to 
which servicers are already taking the 
actions required by the proposed 
provision. Servicers that do not 
currently take these actions would need 
to revise call scripts and make similar 
changes to their procedures when 
conducting live contact 
communications.179 Even servicers that 
do currently take actions that comply 
with the proposed provisions would 
likely incur one-time costs to review 
policies and procedures and potentially 
make changes to ensure compliance 
with the proposal. The Bureau does not 
have data to determine the extent of 
such one-time costs. Although the 
changes are limited, the short timeframe 
to implement the changes, and the fact 
that they would be required at a time 
when servicers are faced with a wide 
array of challenges related to the 
pandemic, would tend to make any 
changes more costly.180 
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Caroline Patane, Servicers report biggest challenges 
implementing COVID–19 assistance programs, Fed. 
Nat’l Mortg. Ass’n, Perspectives Blog (Jan. 12, 
2020), https://www.fanniemae.com/research-and- 
insights/perspectives/servicers-report-biggest- 
challenges-implementing-covid-19-assistance- 
programs. 

181 81 FR 72160 (Oct. 19, 2016). 182 5 U.S.C. 601 et seq. 

183 5 U.S.C. 609. 
184 2013 RESPA Servicing Final Rule, supra note 

13, at 10866. For example, one industry participant 
estimated that most servicers would need a 
portfolio of 175,000 to 200,000 loans to be 
profitable. Bonnie Sinnock, Servicers Search for 
‘Goldilocks’ Size for Max Profits, Am. Banker (Sept. 
10, 2015), https://www.americanbanker.com/news/ 
servicers-search-for-goldilocks-size-for-max-profits. 

The Bureau seeks comment on the 
discussion of the benefits and costs of 
the proposed provisions for consumers 
and covered persons discussed above. In 
particular, the Bureau seeks data or 
studies that provide information on the 
extent to which the proposed provisions 
could benefit consumers by providing 
more timely information about their 
options, as well as on the potential costs 
to servicers of complying with the 
proposed provisions. 

E. Potential Specific Impacts of the 
Proposed Rule 

Insured Depository Institutions and 
Credit Unions With $10 Billion or Less 
in Total Assets, As Described in Section 
1026 

The Bureau believes that a large 
majority of depository institutions and 
credit unions with $10 billion or less in 
total assets that are engaged in servicing 
mortgage loans qualify as ‘‘small 
servicers’’ for purposes of Regulation X 
because they service 5,000 or fewer 
loans, all of which they or an affiliate 
own or originated. In the past, the 
Bureau has estimated that more than 95 
percent of insured depositories and 
credit unions with $10 billion or less in 
total assets service 5,000 mortgage loans 
or fewer.181 The Bureau believes that 
servicers that service loans that they 
neither own nor originated tend to 
service more than 5,000 loans, given the 
returns to scale in servicing technology. 
Small servicers would be exempt from 
the proposed rule and would therefore 
not be directly affected by the proposed 
rule. 

With respect to servicers that are not 
small servicers, the Bureau believes that 
the consideration of benefits and costs 
of covered persons presented above 
would generally describe the impacts of 
the proposed rule on depository 
institutions and credit unions with $10 
billion or less in total assets that are 
engaged in servicing mortgage loans. 

Impact of the Proposed Provisions on 
Consumer Access to Credit 

Restrictions on servicers’ ability to 
foreclose on mortgage loans could, in 
theory, reduce the expected return to 
mortgage lending and cause lenders to 
increase interest rates or reduce access 
to mortgage credit, particularly for loans 
with a higher estimated risk of default. 
The temporary nature of the proposed 

rule means that it is unlikely to have 
long-term effects on access to mortgage 
credit. In the short run, the Bureau 
cannot rule out the possibility that the 
proposed rule would have the effect of 
increasing mortgage interest rates or 
delaying access to credit for some 
borrowers, particularly for borrowers 
with lower credit scores who may have 
a higher likelihood of default in the first 
few months of the loan term. The 
Bureau does not have a way of 
quantifying any such effect but notes 
that it would be limited to the period 
before the delay period expires. The 
exemption of small servicers from the 
proposed rule will help maintain 
consumer access to credit through these 
providers. 

The Bureau requests comment on the 
effects of the proposed rule on 
consumer access to credit, including 
any data, research results, and other 
factual information that would help 
quantify any impact of the proposed 
rule on consumer access to credit. 

Impact of the Proposed Provisions on 
Consumers in Rural Areas 

Consumers in rural areas may 
experience benefits from the proposed 
rule that are different in certain respects 
from the benefits experienced by 
consumers in general. Consumers in 
rural areas may be more likely to obtain 
mortgages from small local banks and 
credit unions that either service the 
loans in portfolio or sell the loans and 
retain the servicing rights. These 
servicers may be small servicers that 
would be exempt from the proposed 
provisions, although they may already 
provide most of the benefits to 
consumers that the proposed rule is 
designed to provide. 

The Bureau will further consider the 
impact of the proposed rule on 
consumers in rural areas. The Bureau, 
therefore, asks interested parties to 
provide data, research results, and other 
factual information on the impact of the 
proposed rule on consumers in rural 
areas. 

VII. Regulatory Flexibility Act Analysis 
The Regulatory Flexibility Act (RFA) 

generally requires an agency to conduct 
an initial regulatory flexibility analysis 
(IRFA) and a final regulatory flexibility 
analysis of any rule subject to notice- 
and-comment rulemaking requirements, 
unless the agency certifies that the rule 
will not have a significant economic 
impact on a substantial number of small 
entities.182 The Bureau also is subject to 
certain additional procedures under the 
RFA involving the convening of a panel 

to consult with small business 
representatives before proposing a rule 
for which an IRFA is required.183 

The proposed rule would not apply to 
entities that are ‘‘small servicers’’ for 
purposes of the Regulation X: Generally, 
servicers that service 5,000 or fewer 
mortgage loans, all of which the servicer 
or affiliates own or originated. A large 
majority of small entities that service 
mortgage loans are small servicers and 
would therefore not be directly affected 
by the proposed rule. Although some 
servicers that are small entities may 
service more than 5,000 loans and not 
qualify as small servicers for that 
reason, the Bureau has previously 
estimated that approximately 99 percent 
of small-entity servicers service 5,000 
loans or fewer. The Bureau does not 
have data to indicate whether these 
institutions service loans that they do 
not own and did not originate. However, 
as discussed in the preamble to the 2013 
RESPA Servicing Final Rule, the Bureau 
believes that a servicer that services 
5,000 loans or fewer is unlikely to 
service loans that it did not originate 
because a servicer that services loans for 
others is likely to see servicing as a 
stand-alone line of business and would 
likely need to service substantially more 
than 5,000 loans to justify its investment 
in servicing activities.184 Therefore, the 
Bureau has concluded that the proposed 
rule would not have an effect on a 
substantial number of small entities. 

Accordingly, the Acting Director 
hereby certifies that this proposal, if 
adopted, would not have a significant 
economic impact on a substantial 
number of small entities. Thus, neither 
an IRFA nor a small business review 
panel is required for this proposal. The 
Bureau requests comment on the 
analysis above and requests any relevant 
data. 

VIII. Paperwork Reduction Act 

Under the Paperwork Reduction Act 
of 1995 (PRA), Federal agencies are 
generally required to seek the Office of 
Management and Budget’s (OMB’s) 
approval for information collection 
requirements prior to implementation. 
The collections of information related to 
Regulation X have been previously 
reviewed and approved by OMB and 
assigned OMB Control number 3170– 
0016. Under the PRA, the Bureau may 
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not conduct or sponsor and, 
notwithstanding any other provision of 
law, a person is not required to respond 
to an information collection unless the 
information collection displays a valid 
control number assigned by OMB. 

The Bureau has determined that this 
proposed rule does not impose any new 
or revise any existing recordkeeping, 
reporting, or disclosure requirements on 
covered entities or members of the 
public that would be collections of 
information requiring approval by the 
Office of Management and Budget under 
the Paperwork Reduction Act. 

The Bureau has a continuing interest 
in the public’s opinions regarding this 
determination. At any time, comments 
regarding this determination may be 
sent to: The Bureau of Consumer 
Financial Protection (Attention: PRA 
Office), 1700 G Street NW, Washington, 
DC 20552, or by email to CFPB_Public_
PRA@cfpb.gov. 

IX. List of Subjects in 12 CFR Part 1024 

Banks, banking, Condominiums, 
Consumer protection, Credit unions, 
Housing, Mortgage insurance, 
Mortgages, National banks, Reporting 
and recordkeeping requirements, 
Savings associations. 

X. Authority and Issuance 

For the reasons set forth in the 
preamble, the Bureau proposes to 
amend Regulation X, 12 CFR part 1024, 
as set forth below: 

PART 1024—REAL ESTATE 
SETTLEMENT PROCEDURES ACT 
(REGULATION X) 

■ 1. The authority citation for part 1024 
continues to read as follows: 

Authority: 12 U.S.C. 2603–2605, 2607, 
2609, 2617, 5512, 5532, 5581. 

Subpart C—Mortgage Servicing 

■ 2. Amend § 1024.31 by adding, in 
alphabetical order, a definition of 
‘‘COVID–19-related hardship’’ to read as 
follows: 

§ 1024.31 Definitions. 

* * * * * 
COVID–19-related hardship means a 

financial hardship due, directly or 
indirectly, to the COVID–19 emergency 
as defined in the Coronavirus Economic 
Stabilization Act, section 4022(a)(1) (15 
U.S.C. 9056(a)(1)). 
* * * * * 
■ 3. Section 1024.39 is amended by 
revising paragraph (a) and adding 
paragraph (e) to read as follows: 

§ 1024.39 Early intervention requirements 
for certain borrowers. 

(a) Live Contact. Except as otherwise 
provided in this section, a servicer shall 
establish or make good faith efforts to 
establish live contact with a delinquent 
borrower no later than the 36th day of 
a borrower’s delinquency and again no 
later than 36 days after each payment 
due date so long as the borrower 
remains delinquent. Promptly after 
establishing live contact with a 
borrower, the servicer shall inform the 
borrower about the availability of loss 
mitigation options, if appropriate, and 
take the actions described in paragraph 
39(e) of this section, if applicable. 
* * * * * 

(e) Temporary COVID–19 Related Live 
Contact. Until August 31, 2022, in 
complying with the requirements 
described in paragraph 39(a), promptly 
after establishing live contact with a 
borrower, the servicer shall take the 
following actions: 

(1) Borrowers not in forbearance 
programs at the time of live contact. If 
the borrower is not in a forbearance 
program at the time the servicer 
establishes live contact and the owner 
or assignee of the borrower’s mortgage 
loan makes a forbearance program 
available through the servicer to 
borrowers experiencing a COVID–19- 
related hardship, the servicer must ask 
the borrower whether the borrower is 
experiencing a COVID–19-related 
hardship. If the borrower indicates that 
the borrower is experiencing a COVID– 
19-related hardship, the servicer shall 
list and briefly describe to the borrower 
any such forbearance programs made 
available and the actions the borrower 
must take to be evaluated for such 
forbearance programs. 

(2) Borrowers in forbearance programs 
at the time of live contact. If the 
borrower is in a forbearance program 
made available to borrowers 
experiencing a COVID–19-related 
hardship, during the last live contact 
made pursuant to paragraph 39(a) of this 
section that occurs prior to the end of 
the forbearance period, the servicer 
must inform the borrower of the 
following information: 

(i) The date the borrower’s current 
forbearance program ends; and 

(ii) A list and brief description of each 
of the types of forbearance extension, 
repayment options, and other loss 
mitigation options made available by 
the owner or assignee of the borrower’s 
mortgage loan to resolve the borrower’s 
delinquency at the end of the 
forbearance program, and the actions 
the borrower must take to be evaluated 
for such loss mitigation options. 

■ 4. Section 1024.41 is amended by: 
■ a. Revising paragraphs (c)(2)(i), and 
(c)(2)(v)(A)(1); 
■ b. Adding paragraph (c)(2)(vi); 
■ c. Revising paragraph (f)(1)(i); and 
■ d. Adding paragraph (f)(3). 

The additions and revisions read as 
follows: 

§ 1024.41 Loss mitigation procedures. 

* * * * * 
(c) * * * 
(2) * * * (i) In general. Except as set 

forth in paragraphs (c)(2)(ii), (iii), (v), 
and (vi) of this section, a servicer shall 
not evade the requirement to evaluate a 
complete loss mitigation application for 
all loss mitigation options available to 
the borrower by offering a loss 
mitigation option based upon an 
evaluation of any information provided 
by a borrower in connection with an 
incomplete loss mitigation application. 
* * * * * 

(v) * * * (A) * * * 
(1) The loss mitigation option permits 

the borrower to delay paying covered 
amounts until the mortgage loan is 
refinanced, the mortgaged property is 
sold, the term of the mortgage loan ends, 
or, for a mortgage loan insured by the 
Federal Housing Administration, the 
mortgage insurance terminates. For 
purposes of this paragraph 
(c)(2)(v)(A)(1), ‘‘covered amounts’’ 
includes, without limitation, all 
principal and interest payments 
forborne under a payment forbearance 
program made available to borrowers 
experiencing a COVID–19-related 
hardship, including a payment 
forbearance program made pursuant to 
the Coronavirus Economic Stabilization 
Act, section 4022 (15 U.S.C. 9056); it 
also includes, without limitation, all 
other principal and interest payments 
that are due and unpaid by a borrower 
experiencing a COVID–19-related 
hardship. For purposes of this 
paragraph (c)(2)(v)(A)(1), ‘‘the term of 
the mortgage loan’’ means the term of 
the mortgage loan according to the 
obligation between the parties in effect 
when the borrower is offered the loss 
mitigation option. 
* * * * * 

(vi) Certain COVID–19-related loan 
modification options. (A) 
Notwithstanding paragraph (c)(2)(i) of 
this section, a servicer may offer a 
borrower a loan modification based 
upon evaluation of an incomplete 
application, provided that all of the 
following criteria are met: 

(1) The loan modification extends the 
term of the loan by no more than 480 
months from the date the loan 
modification is effective and does not 
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cause the borrower’s monthly required 
principal and interest payment to 
increase. 

(2) Any amounts that the borrower 
may delay paying until the mortgage 
loan is refinanced, the mortgaged 
property is sold, or the loan 
modification matures, do not accrue 
interest; the servicer does not charge 
any fee in connection with the loan 
modification, and the servicer waives all 
existing late charges, penalties, stop 
payment fees, or similar charges 
promptly upon the borrower’s 
acceptance of the loan modification. 

(3) The loan modification is made 
available to borrowers experiencing a 
COVID–19-related hardship. 

(4) Either the borrower’s acceptance of 
an offer pursuant to paragraph 
(c)(2)(vi)(A) of this section ends any 
preexisting delinquency on the 
mortgage loan or the loan modification 
offered pursuant to paragraph 
(c)(2)(vi)(A) of this section is designed 
to end any preexisting delinquency on 
the mortgage loan upon the borrower 
satisfying the servicer’s requirements for 
completing a trial loan modification 
plan and accepting a permanent loan 
modification. 

(B) Once the borrower accepts an offer 
made pursuant to paragraph (c)(2)(vi)(A) 
of this section, the servicer is not 
required to comply with paragraph 
(b)(1) or (2) of this section with regard 
to any loss mitigation application the 
borrower submitted prior to the 
servicer’s offer of the loan modification 
described in paragraph (c)(2)(vi)(A) of 
this section. However, if the borrower 
fails to perform under a trial loan 
modification plan offered pursuant to 
paragraph (c)(2)(vi)(A) of this section or 
requests further assistance, the servicer 
must immediately resume reasonable 
diligence efforts as required under 
paragraph (b)(1) of this section with 
regard to any loss mitigation application 
the borrower submitted prior to the 
servicer’s offer of the trial loan 
modification plan. 
* * * * * 

(f) * * * (1) * * * (i) A borrower’s 
mortgage loan obligation is more than 
120 days delinquent and paragraph 
(f)(3) does not apply; 
* * * * * 

(3) Special COVID–19 Emergency pre- 
foreclosure review requirements. A 
servicer shall not rely on paragraph 
(f)(1)(i) to make the first notice or filing 
required by applicable law for any 
judicial or non-judicial foreclosure 
process until after December 31, 2021. 
* * * * * 
■ 5. In Supplement I to Part 1024 under 
Subpart C—Mortgage Servicing: 

■ a. Under § 1024.39—Early 
intervention requirements for certain 
borrowers, 39(a) Live contact, revise 
‘‘39(a) Live contact’’; and 
■ b. Under § 1024.41—Loss mitigation 
procedures, 41(b)(1) Complete loss 
mitigation application, revise ‘‘41(b)(1) 
Complete loss mitigation application’’. 

The revisions read as follows: 

Supplement I to Part 1024—Official 
Interpretations 

* * * * * 
Subpart C—Mortgage Servicing 

* * * * * 

§ 1024.39—Early Intervention Requirements 
for Certain Borrowers 

39(a) Live Contact 

1. Delinquency. Section 1024.39 requires a 
servicer to establish or attempt to establish 
live contact no later than the 36th day of a 
borrower’s delinquency. This provision is 
illustrated as follows: 

i. Assume a mortgage loan obligation with 
a monthly billing cycle and monthly 
payments of $2,000 representing principal, 
interest, and escrow due on the first of each 
month. 

A. The borrower fails to make a payment 
of $2,000 on, and makes no payment during 
the 36-day period after, January 1. The 
servicer must establish or make good faith 
efforts to establish live contact not later than 
36 days after January 1—i.e., on or before 
February 6. 

B. The borrower makes no payments 
during the period January 1 through April 1, 
although payments of $2,000 each on January 
1, February 1, and March 1 are due. 
Assuming it is not a leap year; the borrower 
is 90 days delinquent as of April 1. The 
servicer may time its attempts to establish 
live contact such that a single attempt will 
meet the requirements of § 1024.39(a) for two 
missed payments. To illustrate, the servicer 
complies with § 1024.39(a) if the servicer 
makes a good faith effort to establish live 
contact with the borrower, for example, on 
February 5 and again on March 25. The 
February 5 attempt meets the requirements of 
§ 1024.39(a) for both the January 1 and 
February 1 missed payments. The March 25 
attempt meets the requirements of 
§ 1024.39(a) for the March 1 missed payment. 

ii. A borrower who is performing as agreed 
under a loss mitigation option designed to 
bring the borrower current on a previously 
missed payment is not delinquent for 
purposes of § 1024.39. 

iii. During the 60-day period beginning on 
the effective date of transfer of the servicing 
of any mortgage loan, a borrower is not 
delinquent for purposes of § 1024.39 if the 
transferee servicer learns that the borrower 
has made a timely payment that has been 
misdirected to the transferor servicer and the 
transferee servicer documents its files 
accordingly. See § 1024.33(c)(1) and 
comment 33(c)(1)–2. 

iv. A servicer need not establish live 
contact with a borrower unless the borrower 
is delinquent during the 36 days after a 
payment due date. If the borrower satisfies a 

payment in full before the end of the 36-day 
period, the servicer need not establish live 
contact with the borrower. For example, if a 
borrower misses a January 1 due date but 
makes that payment on February 1, a servicer 
need not establish or make good faith efforts 
to establish live contact by February 6. 

2. Establishing live contact. Live contact 
provides servicers an opportunity to discuss 
the circumstances of a borrower’s 
delinquency. Live contact with a borrower 
includes speaking on the telephone or 
conducting an in-person meeting with the 
borrower but not leaving a recorded phone 
message. A servicer may rely on live contact 
established at the borrower’s initiative to 
satisfy the live contact requirement in 
§ 1024.39(a). Servicers may also combine 
contacts made pursuant to § 1024.39(a) with 
contacts made with borrowers for other 
reasons, for instance, by telling borrowers on 
collection calls that loss mitigation options 
may be available. 

3. Good faith efforts. Good faith efforts to 
establish live contact consist of reasonable 
steps, under the circumstances, to reach a 
borrower and may include telephoning the 
borrower on more than one occasion or 
sending written or electronic communication 
encouraging the borrower to establish live 
contact with the servicer. The length of a 
borrower’s delinquency, as well as a 
borrower’s failure to respond to a servicer’s 
repeated attempts at communication 
pursuant to § 1024.39(a), are relevant 
circumstances to consider. For example, 
whereas ‘‘good faith efforts’’ to establish live 
contact with regard to a borrower with two 
consecutive missed payments might require 
a telephone call, ‘‘good faith efforts’’ to 
establish live contact with regard to an 
unresponsive borrower with six or more 
consecutive missed payments might require 
no more than including a sentence requesting 
that the borrower contact the servicer with 
regard to the delinquencies in the periodic 
statement or in an electronic communication. 
Comment 39(a)–6 discusses the relationship 
between live contact and the loss mitigation 
procedures set forth in § 1024.41. 

4. Promptly inform if appropriate. 
i. Servicer’s determination. Except as 

provided in § 1024.39(e), it is within a 
servicer’s reasonable discretion to determine 
whether informing a borrower about the 
availability of loss mitigation options is 
appropriate under the circumstances. The 
following examples demonstrate when a 
servicer has made a reasonable determination 
regarding the appropriateness of providing 
information about loss mitigation options. 

A. A servicer provides information about 
the availability of loss mitigation options to 
a borrower who notifies a servicer during live 
contact of a material adverse change in the 
borrower’s financial circumstances that is 
likely to cause the borrower to experience a 
long-term delinquency for which loss 
mitigation options may be available. 

B. A servicer does not provide information 
about the availability of loss mitigation 
options to a borrower who has missed a 
January 1 payment and notified the servicer 
that full late payment will be transmitted to 
the servicer by February 15. 

ii. Promptly inform. If appropriate, a 
servicer may inform borrowers about the 
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availability of loss mitigation options orally, 
in writing, or through electronic 
communication, but the servicer must 
provide such information promptly after the 
servicer establishes live contact. Except as 
provided in § 1024.39(e), a servicer need not 
notify a borrower about any particular loss 
mitigation options at this time; if appropriate, 
a servicer need only inform borrowers 
generally that loss mitigation options may be 
available. If appropriate, a servicer may 
satisfy the requirement in § 1024.39(a) to 
inform a borrower about loss mitigation 
options by providing the written notice 
required by § 1024.39(b)(1), but the servicer 
must provide such notice promptly after the 
servicer establishes live contact. 

5. Borrower’s representative. Section 
1024.39 does not prohibit a servicer from 
satisfying its requirements by establishing 
live contact with and, if applicable, 
providing information about loss mitigation 
options to a person authorized by the 
borrower to communicate with the servicer 
on the borrower’s behalf. A servicer may 
undertake reasonable procedures to 
determine if a person that claims to be an 
agent of a borrower has authority from the 
borrower to act on the borrower’s behalf, for 
example, by requiring a person that claims to 
be an agent of the borrower to provide 
documentation from the borrower stating that 
the purported agent is acting on the 
borrower’s behalf. 

6. Relationship between live contact and 
loss mitigation procedures. If the servicer has 
established and is maintaining ongoing 
contact with the borrower under the loss 
mitigation procedures under § 1024.41, 
including during the borrower’s completion 
of a loss mitigation application or the 
servicer’s evaluation of the borrower’s 
complete loss mitigation application, or if the 
servicer has sent the borrower a notice 
pursuant to § 1024.41(c)(1)(ii) that the 
borrower is not eligible for any loss 
mitigation options, the servicer complies 
with § 1024.39(a) and need not otherwise 
establish or make good faith efforts to 
establish live contact. A servicer must 
resume compliance with the requirements of 
§ 1024.39(a) for a borrower who becomes 
delinquent again after curing a prior 
delinquency. 

* * * * * 

§ 1024.41—Loss Mitigation Procedures 

* * * * * 
41(b)(1) Complete Loss Mitigation 
Application 

1. In general. A servicer has flexibility to 
establish its own application requirements 
and to decide the type and amount of 
information it will require from borrowers 
applying for loss mitigation options. In the 
course of gathering documents and 
information from a borrower to complete a 
loss mitigation application, a servicer may 
stop collecting documents and information 
for a particular loss mitigation option after 
receiving information confirming that, 
pursuant to any requirements established by 
the owner or assignee of the borrower’s 
mortgage loan, the borrower is ineligible for 
that option. A servicer may not stop 

collecting documents and information for 
any loss mitigation option based solely upon 
the borrower’s stated preference but may stop 
collecting documents and information for 
any loss mitigation option based on the 
borrower’s stated preference in conjunction 
with other information, as prescribed by any 
requirements established by the owner or 
assignee. A servicer must continue to 
exercise reasonable diligence to obtain 
documents and information from the 
borrower that the servicer requires to 
evaluate the borrower as to all other loss 
mitigation options available to the borrower. 
For example: 

i. Assume a particular loss mitigation 
option is only available for borrowers whose 
mortgage loans were originated before a 
specific date. Once a servicer receives 
documents or information confirming that a 
mortgage loan was originated after that date, 
the servicer may stop collecting documents 
or information from the borrower that the 
servicer would use to evaluate the borrower 
for that loss mitigation option, but the 
servicer must continue its efforts to obtain 
documents and information from the 
borrower that the servicer requires to 
evaluate the borrower for all other available 
loss mitigation options. 

ii. Assume applicable requirements 
established by the owner or assignee of the 
mortgage loan provide that a borrower is 
ineligible for home retention loss mitigation 
options if the borrower states a preference for 
a short sale and provides evidence of another 
applicable hardship, such as military 
Permanent Change of Station orders or an 
employment transfer more than 50 miles 
away. If the borrower indicates a preference 
for a short sale or, more generally, not to 
retain the property, the servicer may not stop 
collecting documents and information from 
the borrower pertaining to available home 
retention options solely because the borrower 
has indicated such a preference, but the 
servicer may stop collecting such documents 
and information once the servicer receives 
information confirming that the borrower has 
an applicable hardship under requirements 
established by the owner or assignee, such as 
military Permanent Change of Station orders 
or employment transfer. 

2. When an inquiry or prequalification 
request becomes an application. A servicer is 
encouraged to provide borrowers with 
information about loss mitigation programs. 
If in giving information to the borrower, the 
borrower expresses an interest in applying 
for a loss mitigation option and provides 
information the servicer would evaluate in 
connection with a loss mitigation 
application, the borrower’s inquiry or 
prequalification request has become a loss 
mitigation application. A loss mitigation 
application is considered expansively and 
includes any ‘‘prequalification’’ for a loss 
mitigation option. For example, if a borrower 
requests that a servicer determine if the 
borrower is ‘‘prequalified’’ for a loss 
mitigation program by evaluating the 
borrower against preliminary criteria to 
determine eligibility for a loss mitigation 
option, the request constitutes a loss 
mitigation application. 

3. Examples of inquiries that are not 
applications. The following examples 

illustrate situations in which only an inquiry 
has taken place and no loss mitigation 
application has been submitted: 

i. A borrower calls to ask about loss 
mitigation options and servicer personnel 
explain the loss mitigation options available 
to the borrower and the criteria for 
determining the borrower’s eligibility for any 
such loss mitigation option. The borrower 
does not, however, provide any information 
that a servicer would consider for evaluating 
a loss mitigation application. 

ii. A borrower calls to ask about the 
process for applying for a loss mitigation 
option but the borrower does not provide any 
information that a servicer would consider 
for evaluating a loss mitigation application. 

4. Although a servicer has flexibility to 
establish its own requirements regarding the 
documents and information necessary for a 
loss mitigation application, the servicer must 
act with reasonable diligence to collect 
information needed to complete the 
application. A servicer must request 
information necessary to make a loss 
mitigation application complete promptly 
after receiving the loss mitigation 
application. Reasonable diligence for 
purposes of § 1024.41(b)(1) includes, without 
limitation, the following actions: 

i. A servicer requires additional 
information from the applicant, such as an 
address or a telephone number to verify 
employment; the servicer contacts the 
applicant promptly to obtain such 
information after receiving a loss mitigation 
application; 

ii. Servicing for a mortgage loan is 
transferred to a servicer and the borrower 
makes an incomplete loss mitigation 
application to the transferee servicer after the 
transfer; the transferee servicer reviews 
documents provided by the transferor 
servicer to determine if information required 
to make the loss mitigation application 
complete is contained within documents 
transferred by the transferor servicer to the 
servicer; and 

iii. A servicer offers a borrower a short- 
term payment forbearance program or a 
short-term repayment plan based on an 
evaluation of an incomplete loss mitigation 
application and provides the borrower the 
written notice pursuant to § 1024.41(c)(2)(iii). 
If the borrower remains in compliance with 
the short-term payment forbearance program 
or short-term repayment plan, and the 
borrower does not request further assistance, 
the servicer may suspend reasonable 
diligence efforts until near the end of the 
payment forbearance program or repayment 
plan. However, if the borrower fails to 
comply with the program or plan or requests 
further assistance, the servicer must 
immediately resume reasonable diligence 
efforts. Near the end of a short-term payment 
forbearance program offered based on an 
evaluation of an incomplete loss mitigation 
application pursuant to § 1024.41(c)(2)(iii), 
and prior to the end of the forbearance 
period, if the borrower remains delinquent, a 
servicer must contact the borrower to 
determine if the borrower wishes to complete 
the loss mitigation application and proceed 
with a full loss mitigation evaluation. 

iv. If the borrower is in a short term 
payment forbearance program made available 
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to borrowers experiencing a COVID–19- 
related hardship, including a payment 
forbearance program made pursuant to the 
Coronavirus Economic Stability Act, section 
4022 (15 U.S.C. 9056), that was offered to the 
borrower based on evaluation of an 
incomplete application, a servicer must 
contact the borrower no later than 30 days 
before the end of the forbearance period to 
determine if the borrower wishes to complete 
the loss mitigation application and proceed 
with a full loss mitigation evaluation. If the 
borrower requests further assistance, the 
servicer must exercise reasonable diligence to 

complete the application before the end of 
the forbearance period. 

5. Information not in the borrower’s 
control. A loss mitigation application is 
complete when a borrower provides all 
information required from the borrower 
notwithstanding that additional information 
may be required by a servicer that is not in 
the control of a borrower. For example, if a 
servicer requires a consumer report for a loss 
mitigation evaluation, a loss mitigation 
application is considered complete if a 
borrower has submitted all information 
required from the borrower without regard to 

whether a servicer has obtained a consumer 
report that a servicer has requested from a 
consumer reporting agency. 

* * * * * 

Dated: April 2, 2021. 

David Uejio, 
Acting Director, Bureau of Consumer 
Financial Protection. 
[FR Doc. 2021–07236 Filed 4–7–21; 8:45 am] 

BILLING CODE 4810–AM–P 
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